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ADDENDUM. 


CuFT  V.  ScHWABE,  Administratrix  (in  Error)  (a). 

(In  the  Exchequer  Chamber). 

1846.         T 
June  I6th.     xN  this  case  it  was  held,  by  Parke,  B.,  Aldersan,  R,  Pat^ 

teeon,  J.,  and  Rol/e,  B.,  that  the  words  "  commit  suicide  " 
in  the  policy  of  insurance  included  all  cases  of  voluntary 
self-destruction,  and  that,  if  Mr.  Schwabe  voluntarily  killed 
himself,  it  was  immaterial  whether  he  was  at  the  time  sane 
or  not;  Pollock,  C.  B.,  and  Wightman,  J.,  being  of  a  con- 
trary opinion.  Judgment  was  therefore  given  for  the 
plaintiff  in  error. 

(a)  8ee  page  134. 


ERRATA. 
Page  310,  line  7  of  marginal  note^  after  county,  insert  from  that. 
2S6,afterlinel9,in^{     STAFFORD  ASSIZES. 

.1  BEFORE  MB.  JUSTICE   ERLE. 

707,  line  4f/or  M^Gahsq  read  M'Gahet. 


CASES 


AT 


NISI        PRIUS. 


COURT  OF  EXCHEQUER. 


SUtinffS  at  fVesimmaier  after  Michaelmas  Term,  1845. 

BE70RE    LORD    CHIEF    BABON    POLLOCK. 


Teovei 


OvENSTON  V,  Wilson. 


Nov.  26th. 


SR  for  furniture. — ^Pleas^  not  guilty^  and  not  pos-  Mr.  s.,  the 

managing  clerk 
of  the  plain- 
It  was  proved  by  Mr.  Sheard,  the  managing  clerk  of  Mr.  **^'»  attorney, 

Parker,  the  plaintiff's  attorney,  that  he  wrote  a  letter  to  to  the  defend- 

the  defendant,  addressed  to  him  at  his  residence.     It  was  to  htm  at  his 

proved  that  this  letter  had  been  put  into  the  post,  and  that  whicriStcr 

a  notice  to  produce  it  had  been  given  by  the  plaintiff's  J^**  P/°''®^  *^ 

nave  oeen  put 
into  the  post. 
Mr.  S.  proved 

**»«t he  reoeiTcd  an  answer  to  his  letter: — Held,  that  the  letter  thus  received  in  answer  was 

Omissible  in  evidence  without  proof  of  the  defendant's  handwriting. 
It  was  proved  by  Mr.  S.  that  he  received  a  letter  of  earlier  date,  and  in  the  same  handwriting 

*<  the  letter  last  before  mentioned  : — Held,  that  this  letter  was  also  admissible  in  evidence  with- 

^t  proof  of  the  defendant's  handwriting:  and  held,  also,  that  a  copy  of  a  letter  written  by  Mr. 

S-  of  itiU  earlier  date,  to  which  the  last- mentioned  letter  was  an  answer,  might  be  given  in  evi' 

^om  (tbe  original  not  having  been  produced  alter  a  notice  to  produce)  witlwut  any  proof  thai 

^  original  b^  been  pat  into  the  post  or  had  reached  the  defendant. 


VOL.  II, 


N.  P. 
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1846. 


attorney  to  the  defendant's  attorney  (a).  It  was  further 
proved  by  Mr.  Sheard  that  he  received  a  letter  in  answer 
to  it;  but  no  evidence  was  given  to  shew  in  whose  hand- 
writing the  answer  was. 

Granger^  for  the  plaintiff^  proposed  to  give  in  evidence 
the  letter  thus  received  by  Mr.  Sheard  in  answer  to  his 
letter. 

F.  V.  Lee,  for  the  defendant. — It  is  not  shewn  to  be  in 
the  defendant's  handwriting. 

Granger. — But  it  was  received  in  answer  to  a  letter  ad- 
dressed to  the  defendant  at  his  residence^  and  sent  by  the 
post. 

Pollock,  C.  B. — I  shall  receive  the  evidence. 


The  letter  was  put  in  and  read. 

It  was  fiirther  proved  by  Mr.  Sheard  that  he  had  re- 
ceived a  letter  of  an  earlier  date,  which  was  in  the  same 
handwriting  as  that  given  in  evidence. 


(a)  It  is  much  to  be  regretted 
tbat  the  attorney  m  every  cote 
whaUoever  does  not  give  the  oppo- 
site side  notice  to  produce  every 
letter  written  by  Him  or  by  hit 
cUent  to  the  opposite  party  or  his 
attorney;  and  also,  (if  such  there 
be),  every  knwiee,  biU  of  parcele, 
and  account  sent  or  delivered  by 
him  or  his  client  to  the  opposite 
party  or  his  attorney.  The  giving 
of  such  a  notice  would  never  cause 
much  trouble  or  expense,  and 
would  enable  the  witnesses  to  speak 
of  the  contents  of  all  such  docu- 
ments, if  not  produced,  which  the 
witnesses  are  not  allowed  to  do  if 
■och  notice  has  not  been  given. 
The  evil  of  such  a  notice  not  being 


given  is  felt  at  almost  every  sittings 
and  assizes.  Take  a  case  of  veiy 
frequent  occurrence :  In  an  action 
for  goods  sold,  an  undefended 
cause,  the  plaintiff  relies  on  a  pro- 
mise of  payment,  and  his  witness 
states  that  he  sent  an  account  to 
the  defendant,  who  called  on  him, 
and  said  he  would  pay  the  amount 
of  his  account.  No  amount  is 
verbally  mentioned,  and  no  notice 
has  been  given  to  produce  the 
account  which  has  been  sent.  The 
consequence  is,  that  the  plaintiff 
gets  a  verdict  for  nominal  damages, 
instead  of  recovering  the  full  amount 
of  his  claim,  as  he  would  have  done 
if  a  notice  to  produce  had  been 
given. 
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Orwngtr  proposed  to  give  tliat  letter  in  evidence. 

Ot^knston 

Pollock,  C.  B. — Taking  it  as  I  do^  that  the  letter  al-  «. 


ready  in  evidence  was  written  by  the  defendantj  this 
letter,  being  in  the  same  handwriting,  is  also  receivable  in 
endenee. 

This  letter  was  pnt  in  and  read. 

It  was  further  proved  by  Mr.  Sheard,  that  he  had  written 
a  letter  to  which  this  last  letter  was  an  answer.  Notice  to 
produce  this  letter  of  Mr.  Sheard  had  been  given  by  the 
plaintiff's  attorney  to  the  defendant's  attorney;  but  no 
evidence  was  given  that  it  had  either  been  put  in  the  post 
or  sent  to  the  defendant. 

Qranger,  for  the  plaintiff,  proposed  to  give  a  copy  of  this 
letter  of  Mr.  Sheard  in  evidence. 

F,  V.  Lee^  for  the  defendant. — ^There  is  no  proof  of  the 
sending  of  it  to  the  defendant. 

Pollock,  C.  B. — ^The  defendant  must  have  received  it, 
if  the  last  letter  which  was  put  in  was  in  answer  to  it. 

The  copy  of  this  letter  of  Mr.  Sheard  was  put  in  and 
read. 

Verdict  for  the  plaintiff. 

Granger,  for  the  plaintiff. 

jF.  V.  Lee,  for  the  defendant. 

[ A ttorniet— PorAer,  and  Salamwi,'] 


Wilson. 
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CASES  AT  NISI  PRIUS, 


Dec.  7th. 

A  letter  written 
to  a  biBhop,  in- 
formiDg  him  of 
a  report  current 
in  a  parish  in 
hia  diocese, 
that  the  incam- 
bentof  a  dis- 
trict in  that 
parish  had  col- 
lared the 
schoolmaster, 
and  that  a  fight 
ensned  between 
them,  is  a  pri-^ 
Tilegedoom- 
mnnication  if 
such  letter  was 
written  to  the 
bishop  honest, 
ly,  to  call  his 
attention  to  a 
mmour  in  the 
parish  which 
was  bringing 
scandal  on  the 
Church,  and 
not  from  any 
malicious  mo 
tive ;  and  it  is 
not  material 
that  the  writer 
of  the  letter 
did  not  live  in 
the  district  to 
the  incumbent 
of  which  the 
letter  refers. 


Jameb^  Clerks  v.  Boston. 

IjIBEL.— The  declaration  stated  that  the  plaintiff  ''was 
a  clerk  in  holy  orders  of  the  united  Church  of  England  and 
Ireland^  and^  as  such  clerk^  before  and  at  the  time  of  the 
committing  of  the  grievance  hereinafter  mentioned^  offici- 
ated at  the  church  of  St.  James  the  Greats  in  the  parish  of 
Bethnal  Green^  in  the  diocese  of  London^  yet  the  defend- 
ant, well  knowing''  8cc.,  and  maliciously  intending  to  ''in- 
jure the  plaintiff  in  his  good  name,  fame,  and  credit,  and 
to  bring  him  into  public  scandal,  infamy,  and  disgrace 
with  and  amongst  Charles  James,  by  Divine  permission. 
Lord  Bishop  of  London,  and  divers  other  worthy  sub- 
jects of  this  realm,  wrote  and  published  a  libel  of  and 
concerning  the  plaintiff,  in  the  form  of  a  letter  to  the 
said  Charles  James,  Lord  Bishop  of  London,  containing 
the  false,  libellous,  and  scandalous  matter  following,  that 
is  to  say : — 

"  Tile  KUns,  Hackney  Road, 
"My  Lord  Bishop,  Sth  January^  1845. 

"  A  report  is  current  in  the  parish  of  Bethnal  Green,  and 
in  this  neighbourhood,  of  a  most  disgraceful  scene  which 
occurred  in  the  school-room  of  St.  James  the  Great,  be- 
tween the  Rev.  Mr.  James,  the  incumbent,  and  the  school- 
master, during  school  hours.  Report  says,  that  the  school- 
master asked  the  Rev.  gentleman  for  his  salary;  words 
arose;  the  Rev.  gentleman  collared  the  schoolmaster,  and  a 
stand-up  fight  ensued.  A  cry  of ' Murder!'  was  heard  from 
the  school,  which  brought  persons  to  the  spot,  and  after  in- 
effectual attempts  of  others,  the  churchwarden  parted 
them.  I  have  troubled  your  Lordship  with  these  reported 
particulars,  that  your  Lordship  may  institute  enquiry.  If 
the  transaction  is  true,  it  is  most  shameful :  such  examples 
among  the  clergy,  especially  among  a  population  like  Beth- 
nal Green,  are  calculated  to  bring  religion  into  contempt, 
the  Church  and  its  ministers  into  disrepute,  instead  of  im- 
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planting  right  principles  into  the  minds  of  the  rising  1945 
generation  of  that  long-neglected  parish;  and  it  is  on  that 
account  I  deem  it  my  duty  (as  a  churchman)  to  make  my 
information  known  to  your  Lordship,  if  the  subject  is  not 
80  already. — I  have  the  honour  to  remain,  with  the  greatest 
respect,  my  Lord  Bishop, 

Your  Lordship's  most  obliged  humble  servant, 

''James  Boston. 

"To  the  Right  Hon.  and  Right  Rev. 
the  Lord  Bishop  of  London. 

*'P.S, — I  trust  your  Lordship  will  not  think  this  com- 
munication impertinent.'' 

Pleas — 1st,  Not  guilty;  2ndly,  a  special  plea,  which  was 
held  bad  on  demurrer.  * 

It  was  proved  by  the  Bishop  of  London  that  the  plain- 
tiff was  the  incumbent  of  St.  James,  Bethnal  Green,  and 
that,  in  the  month  of  January,  1845,  he  received  from  the 
defendant  the  letter  set  forth  in  the  declaration,  and  that 
he  knew  the  defendant's  handwriting,  from  having  re- 
ceived letters  from  him  before,  respecting  which  he  had 
seen  the  defendant.  The  Bishop  of  London  further  stated, 
that  he  had  sent  the  letter  to  the  plaintiff,  and  had  insti- 
tuted an  inquiry  into  the  matter,  in  consequence  of  infor- 
mation he  had  received  from  another  person,  and  that  he 
should  have  done  so  upon  this  letter  only;  but  that  he  had 
not  issued  any  formal  commission.  His  Lordship  also 
stated  that  complaints  under  the  Church  Discipline  Act, 
8  &  4  Vict.  c.  86,  were  not  required  to  be  in  any  particular 
form. 

Badeley^  for  the  plaintiff,  proposed  to  ask  the  Bishop  of 
London,  "  Was  the  result  of  the  inquiry  satisfactory  to 
your  Lordslup  ?  " 

Jervis,  for  the  defendant. — I  submit,  that  the  result  of 
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1845.        ^^®  inquiry  being  satisfactory  or  unsatisfactory  to   the 


Jambs 

V. 

Boston. 


Bishop  of  London  is  not  evidence  in  this  cause. 

Pollock,  C.  B. — I  think  the  question  cannot  be  put. 

In  his  cross-examination  the  Bishop  of  London  stated, 
that  the  defendant  did  not  reside  in  the  district  of  St. 
James,  Bethnal  Green,  but  in  the  adjoining  district  of 
Haggerstone,  both  being  in  the  parish  of  Bethnal  Green. 

The  letter  was  put  in  and  read. 

JervU,  for  the  defendant. — I  submit,  that  the  communis 
cation  was  privileged  under  the  Church  Discipline  Act, 
3  &  4  Vict.  c.  86  (o). 

Pollock,  C.  B. — It  is  in  part  a  question  of  fact,  which 
must  be  left  to  the  jury. 

On  the  part  of  the  defendant,  Edward  Bolph,  the  school- 
master of  the  district  of  St.  James  the  Great,  was  called. 
He  stated,  that,  on  the  27th  of  December,  1844,  being 

(a)  By  the  stat.  3  &  4  Vict.  c.  shall  be  his  vicar-genenil,  or  an 

86, 8.3,  it  is  enacted, ''that  in  every  archdeacon  or  rural  dean  within 

case  of  any  clerk  in  holy  orders  of  the  diocese,    for    the  purpose  of 

the  united  Church  of  England  and  making  inquiry  as  to  the  grounds 

Ireland,  who  may  be  charged  with  of  such  charge  or  report:  Provided 

any  offence  against  the  laws  ecde-  always,  that  notice  of  the  intention 

siastical,  or  concerning  whom  there  to  issue    such  commission  under 

may  exist  scandal  or  evil  report  as  the  hand  of  the  bishop,  containing 

having  offended  against  the  said  an  intimation  of  the  nature  of  the 

laws,  it  shall  be  lawful  for  the  offence,  together  with  the  names, 

bishop  of  the  diocese  within  which  addition,  and  residence  of  the  party 

the  offence  is  alleged  or  reported  to  on  whose  application  or  motion  such 

have  been  committed,  on  the  ap-  commission  shall  be  about  to  issue, 

plication  of  any  party  complaining  shall  be  sent  by  the  bishop  to  the 

thereof,  or  if  he  shall  think  fit  of  party  accused  fourteen    dfiys  «t 

his  own  mere  motion,  to  issue  a  least  before  such  commission  shall 

commission  under   his  hand  and  issue." 
seal  to  five  persons,  of  whom  one 
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under  notice  to  leave  his  sitoation  as  schoolmaster^  he         ig45. 

went  to  the  school-room  and  tried  to  enter  it^  when  the 

pliintiff  collared  and  strack  him,  and  he  cried  *'  Murder  1" 

This  evidence  was  confirmed  by  that  of  Mrs.  Bolph,  his 

wife;  and  it  was  proved  by  Mr.  Goodwin,  a  corn-chandler, 

who  resided  nearly  opposite  the  school-room,  that  he  had 

^ven  an  account  of  the  transaction  to  the  defendant. 

Eridence  in  reply  was  given,  in  which  it  was  stated  by 
Mr.  Oldman,  one  of  the  churchwardens,  and  by  Mr.  Null, 
that  the  plaintiflF  did  not  collar  the  schoolmaster,  Rolph ; 
tnd  the  former  stated,  that,  as  Bolph  put  his  shoulder  to 
the  door  of  the  school-room  and  pushed  it  open,  the  plain- 
tiff put  his  open  hand  on  Bolph^s  shoulder.  It  also  ap- 
peared that  a  crowd  of  about  fifty  or  sixty  persons  had 
collected. 

Montagu  Chambers,  in  reply,  contended,  first,  that  the 
communication  was  not  privileged,  because  the  defendant 
did  not  reside  in  the  district  of  St.  James  the  Great ;  and, 
secondly,  that,  firom  the  letter  itself,  the  jury  ought  to  find 
that  the  defendant  was  actuated  by  malicious  motives. 

Pollock,  C.  B.,  (in  summing  up). — The  plaintiff  in  thii 
case  is  the  incumbent  of  the  district  of  St.  James  the 
Great,  and  this  letter  was  written  to  the  Bishop  of  Lon- 
don, who  is  his  diocesan.  It  was  written  to  him  aa  such, 
and  not  published  to  any  one  else^  It  is  written  in  the 
de&ndanfs  own  name,  and  with  his  correct  address,  and 
the  Bishop  knew  perfectly  well  from  whom  it  came.  It 
farther  appears  that  the  Bishop  sent  the  letter  to  the 
plaintiff,  and  directed  an  inquiry  to  be  made,  (probaUy  by 
his  chaplains) ;  and  I  think  we  may  assume  that  the  result 
of  the  inquiry  was  satisfieustory,  as  no  step  was  taken 
against  the  i^ntiff,  either  by  commission  under  the 
Church  Discipline  Act  or  otherwise.  With  respect  to  the 
letter  itself,  unless  it  be  protected  as  a  privileged  com- 
munication, I  think  it  is  a  libel;  and  on  the  question. 
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1845.  which  is  the  important  one^  whether  it  was  a  privileged 
commnnication  or  not,  you  will  haye  to  consider  whether 
it  was  written  and  sent  really  and  truly  with  the  intention 
of  calling  the  attention  of  the  Bishop  of  London  to  the 
matter,  or  from  any  malicious  motiyes.  It  may  have  been 
the  act  of  a  meddling  person,  a  rash  man,  or  an  incon- 
siderate man;  but  the  question  for  you  to  consider  is  this : 
Was  this  letter  written  to  the  Bishop  of  London  to  slan- 
der the  plaintiff,  or  was  it  vn-itten  to  him  honestly,  to 
call  his  attention  to  a  rumour  in  the  parish  that  was 
bringing  scandal  on  the  Church?  I  am  by  no  means 
sure,  that,  before  the  passing  of  the  Church  Discipline  Act, 
this  letter,  if  written  and  sent  to  the  Bishop  band  fide, 
would  have  been  a  libel;  I  rather  think  it  would  not :  but, 
since  the  passing  of  that  act,  there  can  be  no  doubt  that  a 
communication  as  to  the  conduct  of  a  clergyman  made  to 
his  bishop,  or  such  a  communication  made  as  to  any  evil 
report  respecting  a  clergyman,  is  privileged.  The  words 
of  the  3rd  section  of  that  act  are,  **  that,  in  every  case  of 
any  clerk  in  holy  orders  of  the  United  Church  of  England 
and  Ireland,  who  may  be  charged  with  any  offence  against 
the  laws  ecclesiastical,  or  concerning  whom  there  may  exist 
any  scandal  or  evil  report  as  having  offended  against  the 
said  laws,  it  shall  be  lawful  for  the  bishop  of  the  diocese 
within  which  the  offence  is  alleged  or  reported  to  have 
been  committed,  on  the  application  of  any  party  complain- 
ing thereof,  or  if  he  shall  think  fit  of  his  own  mere  motion, 
to  issue  a  commission  "  '^  for  the  purpose  of  making  inquiry 
as  to  the  grounds  of  such  charge  or  report.^*  It  is  said  that 
this  letter  appears  to  haye  been  maliciously  written ;  but  it 
is  for  you  to  determine  whether  this  letter  was  written 
with  the  malicious  intention  of  slandering  the  plaintiff 
with  the  Bishop  of  London ;  or  was  it  written,  howeyer 
busily,  however  mistakenly,  with  an  honest  intention  of 
drawing  the  Bishop's  attention  to  the  evil  report  that 
existed  as  to  the  plaintiff?  If  it  was  written  and  sent 
under  the  cloak  and  mask  of  causing  the  institution  of  an 
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inqmiy,  bnt  really  firom  malicioas  motives,  your  verdict 
ought  to  be  for  the  plaintiff. 

Verdict  for  the  defendant  (b). 

MmUoffu  Chambers  and  Badeky,  for  the  plaintiff. 

Jerrii  and  Stammers,  for  the  defendant. 

[Attomies — Lewm^  and  Overlow  4>  Hughet.'] 

(b)  The  cases  on  the  rabject  of  doctrine  of  privileged  commonica- 

pnrileged  conimnnicationB  will  be  tiona  was  also  mach  discussed  in 

famid  coOected  in  the  notes  to  the  the  case  of  GathercoU  t.  Myall,  in 

case  of  Lake  ▼.  King,  1    Wms.  the  Exchequer,  April  21,  1846. 
Saond.  130,  (ed.  of  1845) ;  and  the 
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A^gawmed  Sittmffs  in  London  after  Michaelmas  Term,  1845. 

BEFORE  LORD  CHIEF  BARON  FOLLOCK. 


Hart  v.  Middleton. 


Dee.  I3tk. 


i/EBT  for  goods  sold,  with  a  count  upon  an  account  In  legal  mat. 
stated.— Hea,  except  as  to  £42,  ntmquam  indebitatus;  and,  ^\"*'"*'*'' 
as  to  that  sum,  payment  of  it  into  court. 


month ;  but  in 
commercial 
matters  "a 
month"  always 
means  a  ca- 
lendar month. 

If  a  plaintiflr, 
in  hisparticD- 
larB  of  demand 


It  was  opened  by  Jervis,  for  the  plaintiff,  that  one  ques- 
tion in  the  case  would  be,  whether  the  time  of  credit  had 
expired  before  the  action  was  brought;  the  one  party  con- 
tending that  the  time  of  credit  was  to  be  reckoned  by  ^ciiYerei  in  the 

^  ^    cause,  do  not 

lunar  months,  the  other  that  it  should  be  reckoned  by  give  credit  for 
calendar  months.  by^the  defend. 

ant,  bnt  in  it 
refer  to  *'  fiiU 
ptrticnlsrs"  already  defirered,  and  thoie  foil  particolars  do  gire  credit  for  a  sum  paid  by  the 
defendsnt,  this  will  not  dispense  with  the  necesiitj  of  the  defendant  pleading  sndi  payment. 
Hid,  if  it  be  not  pleaded,  the  defendant  cannot  aTsO  himielf  of  it  aft  the  triaL 
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1846.  I^  ^^  proved  by  one  of  the  witnesses  for  the  plaintiff, 

that  a  part  of  the  goods^  which  consisted  of  wines,  were 
sold  at  **  twelve  months'  credit/'  and  that  another  part  of 
them^  consisting  of  spirits,  had  been  sold  at ''  four  months' 
credit/' 

Pollock,  C.  B. — In  legal  matters  "  a  month''  means  a 
lunar  month,  but  in  commercial  matters  "  a  month  "  always 
means  a  calendar  month.  In  bills  of  exchange,  promis- 
sory notes,  invoices,  times  of  credit,  and  everything  else 
relating  to  commercial  matters,  it  is  so;  and  I  know  of  no 
instance  to  the  contrary. 

It  was  opened  by  Crompton,  for  the  defendant,  that  a 
part  of  the  goods  for  which  the  plaintiff  sought  to  recover 
in  the  present  action  had  been  paid  for. 

Pollock,  C.  B. — There  is  no  plea  of  payment,  and  no 
sum  is  given  credit  for  in  the  particulars  of  demand  an- 
nexed to  the  record. 

Crompton. — The  plaintiff  has  admitted  this  payment  in 
a  particular  referred  to  in  the  short  particular  of  demand 
annexed  to  the  record.  The  particular  annexed  to  the 
record  is: — 

"  In  the  Exchequer  of  Pleas,  between  David  Hart,  plain- 
tiff, and  George  Middleton,  defendant. 

''  This  action  is  brought  to  recover  the  sum  of  61/.  17*. 
7d.f  the  Jnll  particulars  of  which  have  been  already  delivered, 
and  exceed  three  folios ;  and  this  account  does  not  include 
three  several  sums  of  2U.  17s.  7d.,  6L  9s.  6d.,  and  62.  2s. , 
which  are  not  sought  to  be  recovered  in  this  action,  the 
credit  in  respect  thereof  not  having  yet  expired.  Above 
are  the  particulars  of  the  plaintiff's  demand  in  this  action, 
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for  the  recovery  whereof  he  will  avail  himself  of  the  whole 
or  any  part  of  the  declaratioii. 
"Dated  this  28th  of  October,  1845. 
"  Yours,  &o., 

''  J.  Michael,  9,  Red  Lion  Square, 
Plaintiff's  Attorney. 
''  To  Messrs.  Jaques  &  Edwards, 
Attomies  or  Agents  for  the 
abore-named  Defendant.^' 

Pollock^  C.  B. — There  must  always  be  a  plea  of  pay- 
ment unless  the  plaintiff  admits  the  pajrment  in  his  par- 
ticalars  of  demand.  The  particulars  of  demand  annexed 
to  the  record  do  not  admit  this  payment,  but  they  merely 
refer  to  fuU  particulars  already  delivered. 

Crompton. — Those  full  particulars  are  admitted  under  a 
judge's  order;  the  plaintiff's  own  notice  to  admit  describ- 
ing them  as  ''  No.  22.  Particulars  of  plaintiff's  demand 
against  defendant,  signed  by  plaintiff.''  Date, ''  24th  Sep- 
tember, 1845."  ''  Original  or  duplicate  served  on  defend- 
ant on  or  about  25th  September,  1846." 

Pollock,  C.  B. — This,  which  is  called  "  full  particulars," 
is  a  paper  delivered  by  the  plaintiff  to  the  defendant,  as 
giving  an  account  of  his  claim ;  it  is  UQt  a  particular  of 
demand  delivered  in  the  action. 

Crwttptcn. — I  submit,  that,  as  it  is  distinctly  referred  to 
in  the  particulars  annexed  to  the  record,  I  may  use  it. 

Pollock,  C.  B. — ^No  doubt  you  may  use  it  with  the 
jnry  aa  to  any  fact,  but  not  to  alter  the  rules  of  pleading, 
which  are,  that  yon  must  plead  payment  in  all  cases  ex- 
cept those  in  which  such  a  plea  is  dispensed  with  under  the 
nde  of  Trinity  Term,  1  Vict  By  that  rule  it  is  ordered, 
tbat,  "in  any  case  in  which  the  plaintiff  (in  order  to  avoid 
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1845.  ^^®  expense  of  a  plea  of  payment)  shall  haye  given  credit 
in  the  particulars  of  his  demand  for  any  sum  or  snms  of 
money  therein  admitted  to  have  been  paid  to  the  plaintiff, 
it  shall  not  be  necessary  for  the  defendant  to  plead  the 
payment  of  such'  sum  or  sums  of  money ;  but  this  rule  is 
not  to  be  applied  to  cases  where  the  plaintiff,  after  stating 
the  amount  of  his  demand,  states  that  he  seeks  to  recover 
a  certain  balance,  without  giving  credit  for  any  particular 
sum  or  sums.  Payment  shall  not  be  allowed  to  be  given 
in  evidence  in  reduction  of  damages  or  debt,  but  shall  be 
pleaded  in  bar/' 

I  think  that  that  rule  does  not  apply  to  an  account 
merely  referred  to  as  this  is  in  the  particulars  annexed  to 
the  record,  but  I  will  give  Mr.  Crompton  leave  to  move  to 
reduce  the  damages  to  Is.,  or  to  enter  a  verdict  for  the  de- 
fendant, if  the  Court  should  think  the  plea  of  payment 
unnecessary. 

Verdict  for  the  plaintiff  for  19/.  lOs.;  with 
leave  to  move  to  reduce  the  verdict  to 
Is.,  or  to  enter  a  verdict  for  the  de- 
fendant, if  the  Court  should  be  of  opin- 
ion that  a  special  plea  was  not  neces- 
sary^a). 

Jervis  and  H.  Horn,  for  the  plaintiff. 
Martin  and  Crompton,  for  the  defendant. 

[Attomies — Michael,  and  Jacques  Sf  Edwardt,'] 

(a)  No  motion  was  made. 
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1845. 

Manning  v.  Lunn  and  Thbupp.  Dec.  13M. 


T 


BESPASS  for  taking  the  plaintiff's  goods.— Plea,  Not  A.  demanded 

guilty  by  statute.  due  from  B. ; 

and  B.  ha^iDg 
claimed  certain 

It  was  opened  by  Humfrey,  for  the  plaintiff,  that  the  deductions 

wnicn  A*  would 

plaintiff  had  taken  a  house  of  Mr.  Munro,  at  a  rent  of  not  allow,  B. 

£80  a  year,  payable  quarterly,  and  that,  a  quarter's  rent  twra^^ao-  '^ 

being  due,  the  defendants  had  distrained  on  the  plaintiff's  ^^?'i'^^g, 

goods,  notwithstanding  that  the  rent  had  been  tendered  you  j^o  under 

before  the  goods  were  distrained.     Indeed,  there  had  not  ugid,  a  good 

only  been  a  tender  of  the  rent  by  an  offer  of  18/.  10*.,  and  Jj^'^^o't  a  Sn- 

receipts  for  land-tax  and  sewers-rate,  making  up  the  £20.  ditionai  tender, 

the  words 

wbich  the  defendants  ought  to  have  accepted,  but  there  **  under  pro- 
vas  afterwards  a  tender  of  the  full  sum  of  £20,  without  impoiSn^that 
any  regard  to  the  sums  which  the  plaintiff  had  paid  for  ®ie^1°'iJ,V 
land-tax  and  sewers-rate,  which  were  both  taxes  which  a  demand  of  a., 

and  did  not 

tenant  was  bound  to  pay  in  the  first  instance,  but  entitled  mean  to  pre- 
to  deduct  afterwards  from  the  rent  which  he  paid  to  his  from  recover- 

landlord.  i°8  t^c  money 

back  again  if  he 
could. 

It  was  proved  by  a  servant  of  the  plaintiff,  that  the  de-  tax  is  a  **par. 
fendant  Thrupp  came  to  the  house  on  the  6th  of  Octo-  ^^^J^^inthe 
ber,  1845,  and  demanded  £20,  as  a  quarter's  rent  due  at  meaning  of  an 

agreement  to 

the  preceding  Michaelmas;  and  that  the  plaintiff's  wife  pay  rent  "and 
produced  a  sum  of  13/.  10*.,  and  offered  it  to  him,  together  liamentennind 
with  a  land-tax  receipt  for  4/.  10*.  and  a  sewers-rate  re-  pa^oc****!-" 
eeipt  for  £2.     This  the  defendant  Thrupp  refused  to  ac- 
cept, and  said  he  would  distrain.     The  plaintiff's  wife  then 
put  down  twenty  sovereigns,  and  said,  *'  I  tender  you 
^0  under  protest."     This  was  refused,  and  the  plaintiff's 
goods  were  seized  by  the  defendants. 

Jervis,  for  the  defendants. — I  shall  shew  that  the  plaintiff 
took  this  house  of  Mr.  Munro,  under  a  written  agreement, 
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1846.  dated  the  8th  of  May,  1844,  at  the  "clear  yearly  rent  of 
£80,  payable  quarterly;"  and  by  this  agreement  the  plain- 
tiff expressly  agreed  to  pay  the  rent,  "  and  all  taxes,  parlia- 
mentary and  parochial."  Now,  whether  the  sewers-rate 
be  a  parliamentary  tax  or  not,  which  may  be  doubtful,  the 
land-tax  is  clearly  a  parliamentary  tax. 

Pollock,  C.  B.— There  is  no  doubt  about  that. 

Jervis. — That  being  so,  the  first  tender  is  clearly  wrong, 
as  it  should  have  been  a  tender  of  £18,  even  admitting 
that  the  sewers-rate  is  not  a  parliamentary  tax ;  and,  with 
respect  to  the  second  tender,  I  submit,  that  a  tender 
"  under  protest "  is  no  tender  at  all.  In  the  case  of  The 
Marquis  of  Hastings  y.  Thorley  (a),  it  was  held,  that,  if  a 
person  tendering  a  sum  of  money  say,  "  I  tender  you  £21 
in  payment  of  the  half-year's  rent  due  at  Lady  Day  last," 
it  is  a  bad  tender. 

Pollock,  C.  B. — A  tender,  to  support  a  plea  of  tender, 
must  be  unconditional,  and  must  not  be  a  tender  in  full  of 
all  demands;  but  all  that  I  understand  by  the  words 
"  under  protest "  is  "Take  it  at  your  peril."  In  the  case 
of  The  Marquis  of  Hastings  v.  Thorley ,  Lord  Abinger  said, 
"  I  am  of  opinion  that  this  was  not  a  lawful  tender,  be- 
cause, if  the  agent  had  received  this  money,  he  would,  by 
receiving  it,  have  admitted  that  that  sum  was  the  amount 
of  half  a  year's  rent.  If  it  had  been  tendered  generally, 
and  without  any  condition  or  qualification,  it  would  have 
been  good.  If  a  man  makes  a  tender,  he  cannot  do  it  in 
such  terms  as  by  the  taking  of  the  money  he  causes  the 
other  party  to  make  any  admission,  because,  if  he  does  so, 
it  is  a  conditional  tender,  and  therefore  bad."  In  the 
present  case,  all  that  the  protest  means  is,  "  I  don't  admit 

(a)  8  C.  &  P.  573. 


MICHAELMAS  TERM,  9  VICT.— EX.  15 

tbat  you  are  right ;  I  protest  against  being  precluded  from  ^345^ 
sajing  hereafter  that  I  did  not  acquiesce  in  the  demand/' 
A  tender  under  protest  is  just  as  good  as  any  other  tender ; 
as  the  person  tendering  merely  says  thereby,  *'  I  do  not 
mean  to  preclude  myself  from  recovering  this  money  back 
again,  if  I  can/' 

JervU. — If  that  is  your  Lordship's  opinion,  I  shall  not 
put  in  the  agreement,  and  shall  address  the  jury  as  to  the 
damages  Ofuly. 

The  agreement  was  not  given  in  evidence,  and  JervU 
addressed  the  jury  in  mitigation  of  damages. 

Verdict  for  the  plaintiflp. — Damages  £50. 

Ihmfrey  and  Geasby,  for  the  plaintiff. 
Jervis  and  Phipson,  for  the  defendants. 

[Attomies — LUnfd^  and  Few  ^  Co."] 
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1846. 


Second  Sitting  at  Weatminster  in  Easter  Term,  1846. 

BEFORE    MB.   BARON    ALDER80N. 


April  2!)th. 


WiNTERBUBN  V.  Brooks  and  Others. 

£  ALSE  imprisoniDent. — The  declaration  stated^  that  the 
defendants  assaulted  the  plaintiff^  and  gave  him  a  great 
many  violent  blows^  &c.^  and  forced  and  compelled  him  to 
go  along  divers  public  streets  to  a  police-station^  and  there 


In  an  action  for 
assaulting  the 
plaintiff,  the 
defendants 
pleaded,  that 
the  plaintiff 

*' a  certain  boy  imprisoned  him  for  two  hours.  Pleas — Ist^  Not  guiltv; 
7^he  d^J^.  2ndly,  except  as  to  such  part  of  the  declaration  as  relates  to 
antsunicnown,**  the  giving  the  plaintiff  a  great  many  violent  blows  and 
defendants,  to  strokcs^  and  imprisoning  him  and  keeping  him  in  prison, 
"  that  the  plaintiff,  just  before  the  time  when  &c.,  in  the 
declaration  mentioned,"  to  wit,  on  8tc.,  "  had  made  an  as- 
sault on  a  certain  boy,  whose  name  is  to  the  defendants  toi- 


preTent  his 
beating  '•  the 
said  boy" 
qnietly  laid 
their  bands  on 


him.     Replica.  .  i  «  j 

tion,  that  «•  the  knoum,  and  was  then,  and  at  the  same  time  when  &c.,  and 
sat    oy   in       .^  ^j^^  presence  of  the  defendants,  beating,  ill-treating,  most 


the  plea  men- 
tioned "  WOi 
one  Barnes 
W,t  and  was 
and  is  the  law- 
fal  son  of  the 
plaintiff,"  of 
the  age  of  ten 


cruelly  striking,  and  dangerously  wounding  the  said  boyj 

in  breach  of  the  peace  of  our  lady  the  Queen^  whereupon 

the  defendants  requested  the  plaintiff  to  desist  from  the 

said  assault  and  breach  of  the  peace;  and  because  the 

years,  and  that  plaintiff  did  not  nor  would  desist  from  the  said  assault  and 
**  the  said  ^ 

Barnes  If." 

refosed  to  obey  his  lawful  commands,  whereupon  the  plaintiff  moderately  chastised  him.  Re- 
joinder, that  the  plaintiff,  at  the  time  when  &c.,  was  beating  *'  the  said  Barnes  W"  with 
more  violence  than  was  proper  and  reasonable.  Rejoinder,  that  the  plaintiff  **  did  not  beat" 
&c.  the  said  Barnes  W.  '*  with  more  yiolence  than  was  proper  and  reasonable."  On  the 
part  of  the  plaintiff»  evidence  was  given,  that  the  plaintiff,  jnst  before  the  defendants  interfered 
with  him,  had  been  beating  his  son  Barnes  W.,  who  was  ten  years  old,  with  a  strap,  bat  not 
immoderately;  but  the  last  witness  for  plaintiff  stated  that  the  plaintiff  had  another  son,  a^ 
eiffht.  It  was  proved  for  the  defendants,  that,  after  the  plaintiff  had  beaten  his  elder  son,  Barnes 
W  he  began  beating  the  yonnger,  when  the  defendants  laid  hold  of  him: — Held^  that,  od 
these  pleadings,  the  issue  was  limited  to  the  question  of  the  excessive  beating  of  Barnes  W.,  and 
that  anything  the  plaintiff  did  to  the  younger  boy  was  not  in  issue ;  and  the  judge  at  the  trial 
would  not  allow  any  amendment  as  to  the  name  of  Barnes  W.,  aa  the  two  boys  had  both  been 
heaten  and  if  the  issue  had  been  different  the  plaintiff  might  have  adduced  other  evidence  « 
tothe  ixtent  of  the  beating  of  the  younger  boy. 
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breach  of  the  peace^  but  continued  the  same^  the  defend-         ig^^^ 
ants,  at  the  said  time  when  Sec,  to  preserve  the  peace  of  ^'     ^' — ' 

^  ^  WiNTBRBU&N 

our  said  hidy  the  Queen,  and  to  part  the  plaintiff  from^  and  v, 

to  prevent  him  from  further  beating,  ill-treating,  striking,  *^^^  ' 
and  woimding  the  said  ftoy,  gently  laid  their  hands  on  the 
plaintiff,  and  restrained  him  from  continuing  the  said  as- 
saoltapoQ  the  said  boyf*  and  the  plea  went  on  to  state, 
that,  because  the  plaintiff  was  in  a  violent  state  of  passion, 
and  was,  unless  prevented,  likely  and  about  to  renew  the 
assault,  and  because  no  constable  was  present  and  in  view 
of  the  committing  of  the  breach  of  the  peace,  to  whom  the 
plaintiff  ought  be  lawfully  given  in  charge,  the  defendants 
did  gently  lead  the  plaintiff  along  the  streets  to  the  said 
police-station  to  give  him  in  charge  to  a  constable,  to  be  by 
him  restrained  from  renewing  the  breach  of  the  peace;  and 
that  the  defendants  there  did  give  information  of  the  said 
breach  of  the  peace  to  a  certain  police  officer,  whose  name 
is  to  the  defendants  unknown,  but  that  he  refused  to  take 
the  plaintiff  into  custody ;  whereupon  the  defendants  al- 
lowed the  plaintiff  to  go  free  and  depart.  Replication  to 
the  second  plea,  ''  thai  the  said  boy  tit  the  said  last  plea  men- 
turned  was  one  Barnes  Winierbum,  and  was  and  is  the  lata- 
fid  ^on  of  the  plaintiff,  and  an  infant  of  tender  age,  within 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  ten  years, 
and  stiU  domiciled  under  the  paternal  roof,  and  still  under 
the  care,  education,  and  control  of  the  plaintiff;  and  the 
plaintiff  farther  says,  that,  just  before  and  at  the  said  time 
when''  kc.,  to  wit,  on  &c.,  ''the  said  Barnes  Winierbum, 
80  being  such  son  of  the  plaintiff  as  aforesaid,  behaved  and 
'  conducted  himself  saucily  and  contumaciously  towards  the 
phuntiff,  (his  father),  and  then  refused  to  obey  his  lawful 
commands  relating  to  his  duty  as  such  son ;  whereupon 
the  plaintiff  then  moderately,  and  in  a  reasonable  manner, 
chastised  and  corrected  the  said  Barnes  Winierbum,  his 
ioid  ton,  as  he  lawfully  might  for  the  cause  aforesaid ;" 
and  in  so  doing  did  necessarily  a  little  beat,  &c.  the  said 
VOL.  II.  c  N.  p. 


Bbooks. 
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1846.        ^*  ^'f  ^^®  same  being  a  proper,  reasonable,  and  mode- 
^    -     "      rate  correction  and  chastisement  in  that  behalf,  &c.    Re- 

WlNTSABUBN 

V.  joinder :  "  And  the  defendants,  as  to  the  replication  of 

the  plaintiff  to  the  plea  of  the  defendants  lastly  above 
pleaded,  say,  that,  just  before  the  said  time  when  &c.,  the 
plaintiff  assaulted  the  said  Barnes  Winierbum,  and  was,  at 
the  said  time  when  &c.,  beating;  ill-treating,  striking,  and 
wounding  the  said  Barnes  Winterbum  with  more  violence 
than  was  proper  and  reasonable  for  the  purpose,  and  on  the 
occasions  in  the  said  replication  mentioned,''  (concloding 
with  a  verification).  Surrejoinder :  "  And  the  plaintiff,  as 
to  the  rejoinder  of  the  defendants  by  them  above  pleaded 
to  the  replication  of  the  plaintiff  by  the  plaintiff  above 
replied,  to  the  plea  of  the  defendants  lastly  above  pleaded 
as  to  the  said  several  trespasses  in  the  said  declaration  men- 
tioned, except  as  to  such  part  of  the  said  declaration  as 
relates  to  the  giving  and  striking  the  plaintiff  a  great  many 
violent  blows  and  strokes,  and  imprisoning  the  plaintiff,  and 
keeping  and  detaining  him  in  prison,  says,  that  he  the 
plaintiff  did  not  assault^  beat,  ill-treaty  strike^  or  wound  the 
said  Barnes  Winterbum  with  more  force  and  violence  than 
was  proper  or  reasonable  for  the  purpose,  or  on  the  occasion 
in  the  said  last  replication  of  the  plaintiff  mentioned,  in 
manner  and  form  as  in  the  said  rejoinder  of  the  defendants 
is  alleged,'^  (concluding  to  the  country). 

It  appeared,  from  the  evidence  of  the  plaintiff's  witnesses, 
that,  on  Sunday,  the  21st  of  December,  1845,  at  about  two 
o'clock,  the  plaintiff's  son,  Barnes  Winterbum,  who  was 
ten  years  old,  had  gone  to  an  unfinished  building  near 
Portman  Market,  called  the  theatre,  for  the  purpose  of 
playing  with  other  boys,  and  that  the  plaintiff  went  to 
fetch  him  home ;  and  that,  as  they  proceeded  up  Princess- 
street,  the  plaintiff  beat  his  son,  Barnes  Winterbum,  with 
a  leathern  strap,  but  not  violently:  and  it  was  also  proved, 
that  the  defendants  took  hold  of  the  plaintiff  and  took  him 
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to  the  station-house  near  Portxnan  Market,  and  wished  to         i^^^ 
gi?e  him  into  cnstody  on  a  charge  of  beating  a  boy ;  but      "^    >f    ^ 
the  officer  at  the  station-honse  wonld  not  take  the  plaintiff      _   v. 
into  custody,  as  he  did  not  see  the  assault.    It  appeared, 
from  the  evidence  of  the  last  witness  for  the  plaintiff,  that 
the  plaintiff  had  two  sons — ^the  one  named  Barnes  Winter- 
bum,  who  was  ten  years  old,  and  the  other,  whose  name 
was  not  stated,  who  was  eight  years  old;  but  none  of  the 
pkintiff's  witnesses  saw  the  younger  boy  beaten. 

It  was  opened  by  Crowder,  for  the  defendants,  that  the 
phdntiff's  two  sons  were  both  beaten  by  him  on  the  occa- 
sion in  question ;  and  that,  after  the  plaintiff  had  beaten 
his  son  Barnes  Winterbnrn  with  the  strap  up  Princess- 
street,  Barnes  Winterbum  had  run  away  from  him,  and 
he  then,  after  he  had  turned  the  comer  of  Princess-street, 
and  had  got  into  another  street,  began  beating  the  boy  of 
eight  years  old  very  severely  with  the  strap,  when  the  de- 
fendants interfered  to  prevent  him,  and  laid  hold  of  him, 
and  took  the  strap  from  him,  and  took  him  to  the  station- 
house. 

Montagu  Chambers^  for  the  plaintiff,  objected,  that,  on 
these  pleadings,  the  defendants  could  not  go  into  any  evi» 
dence  as  to  the  beating  of  any  boy  except  Barnes  Winter- 
born. 

Aldbrson,  B. — I  think  the  issue  is  confined  to  the 
beating  of  Barnes  Winterbum ;  but  I  will  confer  with  the 
other  members  of  the  Court. 

His  Lordship  having  conferred  with  the  Lord  Chief 
Baron  and  the  other  learned  Barons,  said,  "  The  Court 
agree  with  me,  that,  on  this  issue,  you  are  limited  to 
Barnes  Winterbum." 

Crowder  asked  for  leave  to  amend. 

c  2 
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1846,  Aloebson^  B. — I  cannot  allow  you  to  amende  as  the 

whole  of  the  evidence  given  on  the  part  of  the  plaintiff 


WlNTKHBURK 

r.  has  been  with  respect  to  Barnes  Winterbnm. 

Brooks. 

Cr&wder. — ^The  defendants  say,  "  We  interfered  because 
the  plaintiff  was  cruelly  beating  a  child.''  The  plaintiff 
says  it  was  his  own  child,  and  the  defendants  say  the 
plaintiff  was  beating  him  immoderately. 

Aldebson,  B. — By  your  taking  issue  on  Barnes,  you 
limit  their  evidence  to  Barnes.  Mr.  Chambers  would  say, 
that,  if  you  had  introduced  another  name,  and  said  it  was 
Tom  who  was  beaten,  he  would  have  gone  into  evidence  as 
to  the  beating  of  Tom.  Down  to  the  evidence  of  the  last 
witness,  no  other  boy  was  suggested  besides  Barnes. 

Crowder. — It  is  a  ruse.  We  are  strangers,  and  cannot 
know  the  name  of  the  child.  We  say  you  beat  a  boy,  and 
we  interfered.  You  say,  that  the  boy  you  beat  when  we 
interfered  was  your  son  Barnes. 

Aldebson,  B. — ^The  difficulty  is  this,  that  there  were 
two  boys  beaten,  and  both  the  sons  of  the  plaintiff.  I  am 
of  opinion,  that,  on  this  issue,  you  are  limited  to  Barnes 
Winterburn ;  and  I  cannot  amend,  because  I  see  by  the 
evidence,  that,  if  the  pleadings  had  been  different,  the 
course  of  the  case  would  have  been  entirely  altered. 

Crowder. — The  plaintiff  says,  "  The  boy  you  interfered 
for  was  Barnes."  The  name  is  not  material,  if  it  was  the 
plaintiff's  son.  He  says  he  was  chastising  Barnes  when 
we  interfered.  Is  he  to  be  allowed  now  to  say  that  Barnes 
is  not  the  boy. 

Aldebson,  B. — The  rejoinder  and  surrejoinder,  which 
are  the  issue,  speak  of  "  Barnes  Winterburn ''  by  name, 
and  not  of  the  plaintiff's  son. 
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Crawder. — We    did    not    interfere  when  Barnes  was         1846. 
beaten.  _^     ""     ' 

WXNTBRBn&N 

V, 

Aldirson,  B. — ^You  have  admitted  the  contrary  on  the         ***<>"• 
record. 

Orowder.  —  I  wish  yonr  Lordahip  to  amend  by  in- 
serting "child''  instead  of  the  name  of  Barnes  Winter- 
bum. 


Aldeeson,  B. — I  am  disposed  to  amend  whenever  I 
can;  bnt  here  it  wonld  alter  the  whole  course  of  the  case. 
It  all  tnma  on  the  excessive  beating  of  Barnes,  and  there 
must  have  been  an  excessive  beating  of  Barnes  to  warrant 
a  verdict  for  the  defendants  on  this  plea. 

Verdict  for  the  plaintiff. — ^Damages  £20. 

Montagu  Cha/mherB  and  Chamock,  for  the  plaintiff. 
Crowder  and  E.  James^  for  the  defendants. 

[Attornies— CAMAo/mtf,  and  R.  B.  Beddowe.'} 
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COURT  OF  COMMON  PLEAS. 


1846.  SUtimffs  at  GuUdhaU  after  HUary  Tenm. 

BEYORE  MR.  /USTICB  BRLE. 

Fih,  \2tk.  Tatlor  r.  Jackson. 

Where  a  eon-      U  SE  and  occupatioQ. — Plea,  general  issne.    The  action 

tract  Wit  Tffi4ft 

bj  plaintiff  and  was  brought  to  recoYcr  the  rent  of  certain  houses  in  the 
RT^Vh^d      ^^®  of  Wight.    The  plaintiflF  proved  his  property  in  the 

bniU  certain  premises ;  and,  as  the  defendant  had  received  possession 
booaei  on 

pUintiff't  land,  from  a  party  named  Hunt,  the  plaintifif  adduced  evidence 
tenanuforlhe  ^^^  which  it  might  be  inferred  that  Hunt  had  acted 
Smrate  and  ^^^^7  *•  ^^  agent.  To  rebut  this  inference,  defendant 
himfleir  pay  the  put  in  a  written  agreement  between  Hunt  and  plaintiff,  in 
procnied  te-  which  it  was  agreed,  that  Hunt  should  receive  at  certain 
Michaelmas  times  Certain  sums  of  money  from  plaintiff,  and  should 
then  next  en-  build  Certain  houses  on  plaintiff's  land  situate  in  the  Isle 
Held,  that,  of  Wight ;  and  it  was  further  agreed,  that  Hunt  should 
tract,  no  te-  '    ^^^  responsible  tenants  for  such  houses  at  a  seven  years' 

SSrtLTbrtween  '®^®'  **  *  ^^^^  ^^  ^^^  '^^  *^®  fi"*  ^"^^  7®^"'  *°*  ^^  *^^ 
plaintiff  and  H.  for  the  subsequent  five  years;  and  it  was  also  agreed,  that 

Hunt  should  pay  at  the  same  rate  till  he  had  procured 

tenants  as  aforesaid,  from  the  Michaelmas   then  next 

ensuing. 

It  was  contended  by  the  defendant,  that  this  contract 

created  a  tenancy  between  the  plaintiff  and  Hunt,  and 

thereby  rebutted  the  presumption  of  agency.     The  terms 

of  the  contract  between  Hunt  and  defendant,  and  other 

evidence,  were  adduced  to  confirm  this  view  of  the  case. 

Hunt  deposed,  that  he  considered  himself  at  the  time  to 
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be  the  landlord  of  the  defendant,  but  his  letters  were 
ambignoas.  As  defendant  had  a  set-o£F  against  him^  no 
money  had  passed  between  them. 

EaLS,  J. — I  do  not  think  a  tenancy  was  created  by  this 
contract.  It  amounted  only  to  this;  that^  in  consideration 
of  the  money  paid  by  plaintiff^  Hunt  would  build  certain 
houses,  and  provide  tenants  at  a  given  rent,  and  guarantee 
himself  the  payment  of  a  sum  equivalent  to  the  rents 
imtil  he  sneceeded  in  so  providing  tenants.  If  no  legal 
estate  passed,  no  tenancy  could  possibly  arise  between 
plaintiff  and  Hunt,  for  a  man  cannot  possibly  give  more 
than  he  himself  possesses;  but  it  will  arise  between  the 
plaintiff  (the  owner)  and  the  defendant;  and  therefore 
the  defence  to  the  action  cannot  be  sustained.  Even  if 
Hunt  believed  he  was  actuaUy  the  landlord  of  defendant, 
that  would  make  no  difference.  It  differs  entirely  from  a 
case  of  personal  property.  There  is  one  point,  however, 
which  I  can  leave  to  the  jury,  viz.  whether  or  not  Hunt 
acted  as  agent ;  but,  even  if  they  find  on  that  point  for 
defendant,  the  verdict  must  be  entered  for  plaintiff  on  the 
ground  before  mentioned. 

ByleSj  Seijt.,  for  defendant,  acquiescing  in  this  course, 
after  some  further  evidence  on  both  sides  as  to  this 
point. 

Eels,  J.,  summed  up  strongly  in  favour  of  plaintiff, 
and  left  it  to  the  jury  to  say  whether  Hunt  acted  as  agent 
or  not. 

Verdict  for  plaintiff. 

Edwin  JameSf  for  plaintiff. 
Byleif  Seijt.,  for  defendant. 

[Attoniie»—Co<^,  and  WUde  ^  Co.] 
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BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Feb.irth. 

Where  a  part- 
ner, who  had 
already  had  a 
jadgment 
against  him, 
was  put  into 
the  witness- 
box  to  prove 
the  same  debt 
against  his  co- 
partner, but  it 
did  not  appear 
on  the  record 
that  he  was  an 
interested 
party— /r«l(l, 
that  he  was  a 
competent 


CuppEB  V.  Newark. 

Assumpsit  for  money  lent  to  defendant  and  a  party 
named  Smyth. — ^A  judgment  had  been  already  obtained 
against  Smyth  in  another  action^  and  he  was  now  put  into 
the  witness-box  to  prove  the  debt  against  his  former  co- 
partner. There  was  no  plea  in  abatement^  nor  had  the 
former  jadgment  been  pleaded  in  bar.  The  objection  was 
taken  for  defendant^  that  Smyth  was  not  a  competent 
witness,  as  a  verdict  for  plaintiff  might  relieve  him  from 
the  effects  of  the  former  jadgment. 

It  was  held,  that,  as  he  did  not  appear  by  the  record 
to  be  an  interested  party,  he  was  within  Lord  Denman's 
Act. 


Byles,  Serjt,  for  plaintiff. 
'  Bowling,  Serjt.,  for  defendant. 

[Attomiet— ^fvaii,  Boiham  4*  CoJ] 


Feb.  18M. 


Jardine  v.  Shebidan. 

Where  the        AsSUMPSIT.— Plea,  never  indebted. 

tff^M^^'        The  action  was  brought  for  the  work  and  labour  of  the 

went  to  defend,  plaintiff  in  the  collection  of  certain  statistical  information 

ant's  attorney      *^ 

for  the  object  of  required  for  a  speculation  projected  by  the  defendant. 

effecting  a  oom- 

promise,  and 

what  he  said  was  said  with  the  wish  of  eflfecting  it-^Heid,  that  all  that  passed  was  privileged,  as 

being  a  negotiation  to  bring  about  a  oompromiae. 
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The  two  witBesses  first  called  not  haying  answered  to  i^^. 
their  names^  the  clerk  of  the  plaintiff's  attorney  was  put 
into  the  witness-box^  with  a  view  to  prove  an  admis- 
non  of  the  defendant's  attorney.  In  answer  to  the  de- 
fendant's counsel^  the  witness  said^  "  I  went  to  the  de- 
fendant's attorney  with  the  wish  of  effecting  a  compro- 
mise. I  asked  him  if  he  would  settle  or  defend  the  action. 
I  went  with  the  object  of  obtaining  a  compromise." 

Byki,  Seijt.,  for  defendant,  objected  to  what  passed  at 
this  interyiew  being  given  in  evidence,  as  it  must  be 
assumed  that  everything  was  said  without  prejudice. 

Bmttf  for  plaintiff",  submitted,  that  the  answers  of  the 
witness  did  not  shew  that  what  passed  was  to  be  without 
prejudice. 

TixDAL,  C.  J. — ^As  the  witness  states  that  his  object  in 
going  to  the  defendant's  attorney  was  to  effect  a  compro- 
nuse,  and  if  what  he  said  was  said  with  the  wish  of  effect- 
ing it,  I  think  it  must  be  considered  that  all  that  passed 
was  privileged^  as  a  negotiation  to  bring  about  a  com- 
promise. 

Nonsuit. 

Bavill,  for  plaintiff. 

Bytes,  Serjt.^  for  defendant. 

[Attomies— ^/Atfii,  and  A.  ^  J.  Beii.} 
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BEFORE    ME.   JUSTICE    CEE88WELL. 


D 


'ETINUE. 


Archeb  v.  Williams. 
-The  facts  of  this  case  were  these: — The 


Feb.  24M. 
Where  defend- 

^*'^^3;  plaintiff  was  secretary  to  the  North  Wales  Railway  Com- 

ledgment  that 
certain  scrip 
had  been 
*<  lodged  in  his 
hands"  by 
plaintiff,  and 
was  to  be  re- 
delivered to 
him  on  reqaett, 
wrongfully  de< 


pany,  and  in  that  capacity  two  hundred  and  fifty  shares  of 
the  company  had  been  allotted  to  him.  In  March  28th^ 
1846^  he  deposited  the  scrip  with  the  defendant,  who  was 
solicitor  of  the  company^  and  received  from  him  the  follow- 
ing acknowledgment :  "  Mr.  Archer  has  this  day  lodged 
with  me  two  hundred  and  fifty  shares  of  the  North  Wales 
for"aoon«idCT-^  Eailway  Company,  which  I  undertake  to  re-deliver  to  him 
able  time,  so  qu  demand/'  Signed  by  defendant.  Defendant  then  sent  the 
▼aine  had  been  Bcrip  into  the  market ;  but  whether  with  plaintiff's  consent 
ed,  and  did  not  Or  knowledge,  did  not  distinctly  appear.  In  the  course  of 
nntif^rfterlM;-     ^^7»  being  requested  by  plaintiff  to  return  the  scrip,  he  re- 

tion  brought 
-^Held,  that 
the  action  was 
rightly  brought 
in  detinue,  as 
the  term 
"  lodged"  im. 
plied  that  the 
identical  scrip 
was  to  be  re- 
turned; and 
also,  that  plain- 

tiff  was  entitled  ^red  and  fifty 
to  more  than  *^ 

nominal  da- 
mages. 

On  the  se- 
cond point  a 
bill  of  excep- 
tions was  ten- 
dered. 

But  where 
the  plaintiff 
suffered  loss  by 
the  detention, 
in  this,  that  he 


fused  to  do  so,  and  claimed  a  lien  upon  it,  unless  a  debt  which 
he  alleged  was  due  to  him  from  the  plaintiff  was  previously 
discharged.  This  action  was  consequently  brought  on  the 
7th  August,  for  the  detention  of  the  scrip ;  and  damages 
were  likewise  claimed  for  the  loss  of  one  hundred  additional 
shares,  which  would  have  been  assigned  to  the  plaintiff  had 
he  paid  in  due  time  the  deposits  on  the  former  two  hun- 
this,  but  for  the  detention,  he  would  have 
been  able  to  do.  At  the  time  when  the  action  was  brought 
the  North  Wales  scrip  was  at  a  premium  of  two  per  cent., 
and  in  September  at  four  and  three-eighths ;  but  in  Novem- 
ber it  had  fallen  to  one  quarter  discount.  In  that  month 
the  defendant  obtained  a  Judge's  order,  to  the  effect,  that,  on 
the  defendant's  giving  up  the  scrip  and  paying  the  costs  to 
that  time  incurred,  the  plaintiff  should  receive  no  further 
was  thereby  de-  costs  if  he  persisted  in  the  action,  unless  he  recovered  more 

priced  of  the 

means  of  psy- 

ing  up  his  depofits,  which  would  have  entitled  him  to  claim  an  allotment  of  one  hundred  olhn 

thant—HM,  that  the  damage  was  too  remote,  and  plaintiff  could  not  reoo?er. 


HILARY  TERM,  9  VICT.— C.  P.  27 

than  uominil  damages.  On  the  17th  November,  defendant         ig45. 
complied  with  the  terma  of  the  order,  but  the  action  was 
nerefthdeas  peraiated  in. 

Bffki,  Serjt.,  for  defendant,  submitted,  that  on  this  state 
of  &ct8  an  action  ot  detinue  could  not  be  sustained.  The 
written  agreement  did  not  bind  the  defendant  to  returh  the 
identical  papers ;  they  had  immediately  been  sent  by  him 
into  the  market;  and  the  fair  construction  of  the  agree- 
ment under  the  circumstances  was,  that  they  were  lodged 
with  him  for  that  very  purpose;  and,  therefore,  as  he  was  to 
part  with,  he  could  not  be  expected  to  return  them.  The 
action  was  consequently  brought  in  the  wrong  form;  it  ought 
to  hsTe  been  in  assumpsit,  for  not  replacing  the  scrip, 
similar  to  the  ordinary  one  for  not  replacing  stock.  The 
question  turned  upon  the  true  oonstruction  of  the  agree- 
ment ;  he  submitted,  therefore,  to  the  Court,  that  the  action 
conld  not  be  sustained. 

Crbsswbli.,  J.,  overruled  the  objection,  stating  that  in 
his  opinion  the  term  ^'  lodged''  decidedly  implied  that  the 
defendant  was  to  return  the  identical  scrip. 

Byks,  Serjt.,  further  contended  that  the  Court  must  di- 
rect the  jury  to  give  only  nominal  damages,  even  if  they 
found  for  the  plaintiff,  as  they  were  not  competent  to  assess 
inch  a  merely  contingent  loss  as  might  have  arisen  from  the 
phdntiff's  being  unable  to  sell  his  scrip.  It  was  impossible 
for  the  jury  to  say  whether  he  would  really  have  sold  at  all, 
and  if  he  had,  at  what  period;  and  without  knowing  the 
period  of  sale,  it  was  impossible  to  fix  upon  any  price. 
There  could  be  no  question,  that,  in  any  event,  the  value  the 
scrip  might  have  arisen  to  after  the  action  was  brought 
must  be  shut  out  of  the  calculation  altogether. 

CassswELL,  3. — ^I  think  you  will  find  yourself  mistaken 
m  that  point.    My  direction  to  the  jury  is,  that  the  mea- 
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1846.  8ui^  of  damages  is  the  highest  sum  the  scrip  could  have 
been  sold  for  from  the  time  of  the  detention  till  the  time 
when  it  was  returned.  The  plaintiff  is  entitled  to  the  foil 
amount.  A  wrong-doer  cannot  be  let  off  with  less  than  that. 
The  very  point  had  arisen  in  a  recent  case  at  Liverpool^  where 
some  com  had  been  detained  by  the  officers  of  the  customs. 
As  for  the  loss  sustained  by  the  plaintiff  from  the  non- 
allotment  of  the  one  hundred  shares,  he  cannot  obtain 
damages  for  that ;  it  is  too  remote. 

To  the  above  direction,  Byles,  Serjt.,  then  tendered  a  bill 
of  exceptions. 

Verdict  for  the  plaintiff,  562/.  10«. 

The  jury,  on  being  questioned  by  the  Court,  intimated 
that  they  had  assessed  the  damages  at  the  price  the  scrip 
was  at  when  the  action  was  brought;  they  thought  that  to 
be  a  fair  average  price. 

Cbbsswell,  J. — ^I  will  not  seal  the  bill  of  exceptions  now; 
it  would  be  absurd.  The  jury  has  not  acted  upon  my  di- 
rection. If  the  bill  of  exceptions  is  to  be  persisted  in,  the 
verdict  must  be  entered  for  the  frdl  amount  of  damages. 

In  answer  to  an  application  from  Byles,  Serjt.,  the 
learned  judge  stated  that  the  judges  had  resolved  to  refuse 
haring  special  cases  reserved,  with  liberty  to  turn  them  into 
special  verdicts,  from  the  insurmountable  difficulties  that 
course  so  usually  occasioned.  It  was  finally  arranged  that 
the  direction  to  the  jury  should  be  taken  to  be  simply  that 
more  than  nominal  damages  was  to  be  assessed. 

Peacock,  for  plaintiff. 
Byles,  Seijt,  for  defendant. 

[Attornie»— G.  /.  Shaw,  and  WiUiam  ^  Co.'] 
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First  Sitting  in  London  in  Easter  Term,  1846. 

BEFORE    MR.   JUSTICE    MAULB. 


LuARD  and  Another  t^.  Butcher  and  Others^  ^pril  2Uh, 

ISSUE  to  try  the  right  of  the  plaintiffs  to  a  quantity  of  The  castom  of 
stone  imported  from  Caen  in  Normandy^  and  directed  by  trade  Mng^tcT 
the  plaintiffs  to  be  delivered  to  their  order  at  Lowestoff  on  P7,f'*^«''* 

,  ,,.        -       «   ,  balfincMh 

the  pabnc  wharf  there*  and  half  by  a 

The  principal  question  in  the  case  was,  whether  the  de-  montha,  the 
fendants,  as  agents  for  Mr.  Farquhar, the  registered  owner  J*^^ ofCaen 
of  the  sloop  "  Bounty  of  Providence/'  had  a  Uen  upon  the  »ton«  ^Wch 

_^        I.      .»      i.    .   1  .  ^"  brought  by 

Stone  for  the  freight.  a  veaael  to  an 

It  was  proved  to  be  the  custom  in  the  Caen  stone  trade  TerS^ofecd 

to  pay  the  freight  half  in  cash  and  half  in  a  bill  at  two  ^«  c»P^  ^ 

months,  and  it  was  also  proved  that  Mr.  Teesdale,  the  which  brought 

plaintiffs'  agent,  had  offered  verbally  to  pay  the  captain  of  amount  ol'the 

the  doop  half  the  freight  in  cash,  and  to  give  him,  by  pro-  ^^^^^^ 

curation,  the  acceptance  of  the  plaintiffs  at  two  months  ^  s'^o  the 

captain  per 
for  the  other  half,  if  the  captain  would  draw  a  bill  of  ex-  proc.  the  ac- 

change  for  that  amount.    This  the  captain  refused.  pnndpai  for 

the  other  half, 
if  the  captain 

Kinglake.  Sent.,  submitted  that  this  was  not  a  sufficient  would  draw  a 

♦     J        -,^     r    •  V^  ^*"'    ™at^« 

tender  of  the  freight.  captain  re- 

fused .—^eW, 
a  sufficient 

Maulb,  J. — I  think  it  was.     It  was  the  captain's  duty  tender  of  the 

.      freight,  as  It 

to  have  drawn  the  bill  of  exchange.  The  defendants  did  was  the  duty  of 
all  that  was  incumbent  on  them  to  make  the  tender.  draw^UMTbiil? 

Verdict  for  the  plaintiffs. 

Byks,  Serjt.,  and  Stammers,  for  the  plaintiffs. 
Kinghke,  Seijt.,  and  Hall,  for  the  defendants. 

[Attomiefl^Over/on,  and  H>  Sf  H,  Bt  Clarke.'] 
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COURT  OF  QUEENS  BENCH. 


Sittings  at  Westminster^  afier  Michaelmas  Term,  1845. 

BEFORE    LORD   DSNMAN,  C.  J. 


Dec.  If/. 

After  nonsuit 
in  ejectmentf 
where  the  de- 
fendant did 
not  appear,  a 
judge  at  KUi 
Priua  canoot 
certify  for  the 
costs  of  a  wit- 
ness for  lessor 
of  plaintiff  who 
attends  to 
proTC  hand- 
writing to  a 
document 
though  the 
order  of  a 
judge  at  cham- 
bers made  un- 
der Reg.  Gen. 
Hil.,4Wm.4» 
Part.  1,  Rule 
30,  has  ordered 
those  costs  to 
be  paid  «  what, 
ever  the  result 
of  the  cause." 


Doe  d.  Meredith  v.  Sapsford. 

Ejectment  for  a  house  m  Marylebone,  Middlesex.— 
The  lessor  of  the  plaintiff  was  nonsuited  for  the  defend- 
ant's not  appearing  to  confess  lease^  entry,  ouster,  and  pos- 
session, according  to  the  consent  rule.  A  judge  at  cham- 
bers had  made  a^  order,  under  Reg.  Qen.  Hil.,  4  Will.  4, 
Part  1,  Rule  30«  that  the  costs  of  proving  a  lease  specified 
in  the  notice  which  should  be  proved  at  the  trial  to  the 
satisfaction  of  the  Judge,  certified  by  his  indorsement 
thereon,  should  be  paid  by  the  defendant,  whatever  might 
be  the  result  of  the  cause. 

Tyrwhitt,  for  the  lessor  of  the  plaintiff,  produced  the 
Judge's  order,  and  applied  for  a  certificate  by  indorsement 
on  the  order  to  secure  the  costs  of  a  witness  brought  from 
Hereford  only  to  prove  defendant's  handwriting  to  the 
lease  mentioned  in  it.  He  urged  that,  though  the  lessor 
of  the  plaintiff  had  been  prevented,  by  the  non-appearance 
of  the  defendant,  from  calling  the  witness,  the  defendant 
was  liable  to  pay  the  costs  ''whatever  was  the  result  of  the 
cause/' 


Lord  Denman,  C.  J. — ^The  lessor  of  the  plaintiff  may 
probably  be  entitled  to  the  costs  whether  I  certify  or  not^ 
but  it  is  impossible  for  me  to  certify. 
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TVnp^,  for  tbe  plaintiff.  Ig45, 

lAttaniea-^Merediih  ^  Co,,  andiZ.  W.  Wehb.'] 


Trover 


WORMEB  V.  B1OG8.  Nov.  29a. 

for  a  horse. — PleaSj  Ist^  Not  guilty;  2iidl7,  Sfmbu,  t\Mt 
not  possessed;  Srdly,  "That  the  defendant,  before  and  at  doiSg^SHLige 
the  time  when  Sec.,  was  possessed  of  a  certain  close,  yard,  ?o  the  freehold 

'  *r  '  ^        '   n  dom|(  such  a 

or  ride,  situate  and  being  at  Finsbury  in  the  city  of  Lon-  damage  m  will 

don,  and  because  the  said  horse,  together  with  a  certain  training  of  the 

cab  attached  to  and  drawn  by  a  certain  horse,  at  the  said  S!Mllt.**pro^ 

time  when  &c.,  was  wrongfully  in  the  said  close,  yard,  or  ^><?«*  J^"*  V**' 

'  ^        ^  ^  ^        '         animal  be  then 

nde  of  the  said  defendant,  doing  damage  there  to  the  said  actually  doing 
defendant,  he  the  said  defendant,  at  the  said  time  when  having^?ne  ^^ 
ic.,  seized  and  took  the  said  horse  in  the  said  close,  yard,  ^^^^^L 
or  ride  of  the  said  defendant  so  doing  damage  therein  as  ^  detain  the 

...  _.  i.,  .1-1  1  "I  animal  to  pre- 

aioresaid,  as  a  distress  for  the  said  damage  so  there  done  vent  its  doing 
and  doing  by  the  said  horse  as  aforesaid,  which  said  seiz-    ''BoTif  the**' 
ing  and  taking  is  the  same  couTcrsion  whereof  the  plaintiff  f^^old'adie 

has  complained,''  (concluding  with  a  verification);  4th,  an  animal 

,  5„  ^  ®  /'  >   which  haa  done 

iea?e  and  license,  damage  to  the 

freehold,  bat 
which  haa 

It  was  opened  by  Lush,  for  the  plaintiff,  that  the  plain-  ceaaed  doing 
tiFs  horse  and  cab  were  on  the  stand  in  Moorgate-street,  not  neoeaMury 
and  that  the  horse  becoming  frightened  it  ran  away,  drag-  animal  to  pre- 
ging  the  cab  after  it,  and  ran  through  the  gateway  and  JJ^*^"^^; 
down  the  ride  at  the  defendant's  livery  stables,  and  in  so  **»«  owner  of 
doing  damaged  a  carriage  of  the  defendant,  which  stood  at  detain  the  ani- 
the  edge  of  the  ride.    The  horse  then  stopped  and  stood  SJ^^ciSi^  '* 
"till,  and  the  defendant  then  ordered  the  horse  to  be  taken  ^P:  yid  then 

aell  It  for  ita 

oat  of  the  cab  and  put  into  his  stable,  and  defendant  re-  foU  Taiae,  the 

owner  of  the 
animal  ia  en- 
titled in  trover 

to  neofcr  the  ftdl  taloe  of  the  animal,  without  any  deduction  for  the  feeding,  as  the  owner  of 

^MioU  Mind  tlie  niinal  In  his  own  wrong. 
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1845.  fused  to  let  the  plaintiff  have  the  horse  till  he  had  paid  for 
the  damage  done  to  the  carriage.  Before  the  horse  had 
stopped  it  had  kicked  against  a  wall  at  the  side  of  the  ride ; 
but  the  defendant  had  made  no  claim  on  the  plaintiff  for 
any  damage  on  that  account^  and  had  ultimately  sold  the 
horsci  because  the  amount  of  the  damage  done  to  the 
carriage  had  not  been  paid  by  the  plaintiff;  this  taking 
could  not  be  justified  as  a  distress  for  damage  feasant;  as, 
to  justify  such  a  distress^  the  animal  taken  must  be  doing 
damage  to  the  produce  of  the  soil,  and  must  be  doing  that 
damage  at  the  moment  when  it  is  taken.  Here  the  plain- 
tiff's horse  was  manifestly  distrained  for  the  damage  it  had 
done  to  the  carriage,  and  at  the  time  when  it  was  distrained 
it  was  standing  still  in  a  paved  yard. 

Lord  Den  MAN,  C.  J. — Distresses  of  this  kind  must  be 
in  the  way  of  prevention. 

Lus/l — If  all  the  injury  is  already  done,  there  can  be  no 
distress.  He  cited  Qilb.  on  Distr.(a),  and  the  case  of 
Hoskms  V.  Robins  (A). 


(a)  2nd  ed.  p.  26.  **  A  man  may  distress  for  the  whole  damage,  but 

distrain  beasts  damage  feasant,"  p.  he  may  distrain  one  of  them  for  its 

28.    '*  But  if  a  man  come  to  dis-  own  damage,  and  bring  an  actioQ 

train   and  see  the  beasts  on  his  of  trespass  for  the  damage  done  by 

ground,  and  the  owner  chase  them  the  rest." 

out  before  the  diRtress  be  taken,  (6)  2  Saund.  327(a).  In  that 
though  it  be  of  purpose  to  prevent  case  it  was  urged  by  Saunders  that 
the  distress,  yet  the  owner  of  the  the  distress  damage  feasant  appear- 
soil  cannot  distrain  them,  and  if  he  ed  to  be  tortious,  because  the  lord 
doth  the  owner  of  the  cattle  may  had  not  any  interest  in  the  herb- 
rescue  them  ;  for  the  beasts  must  age ;  but  Lord  Chief  Justice  Hale 
be  damage  feasant  at  the  time  of  answered,  **  that  the  avowry  wss 
the  distress ;  and  if  they  were  da-  good  notwithstanding  that,  for  the 
mage  feasant  yesterday  and  again  lord  may  distrain  for  other  damage 
to  day,  they  can  only  be  distrained  in  his  soil  the  cattle  of  any  who 
for  the  damage  they  are  doing  have  no  right  to  put  in  their  cattle, 
when  they  are  distrained.  And  if  although  he  has  not  any  interest  in 
many  cattle  are  doing  damage  a  the  herbage,  and  the  avowry  is  that 
man  cannot  take  one  of  them  as  a  the  cattle  were  in  the  place  in  which 
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Lord  Denman^  C.  J. — If  the  horse  was  damaging  the 
bonding  and  continued  doing  so  by  kicking,  I  apprehend 


1845. 


&c.  eadng  up  the  grass  there  grow- 
ing, imd  damg  damofe  tkeref  so 
that  there  is  another  damage  to  the 
soil  besides  depasturing  the  grass." 

The  same  case  is  reported  in  1 
Ventr.  123,  163,  and  it  is  there 
said,  that,  although  the  lord  had  no 
right  to  the  herbage,  **  his  interest 
in  the  trees,  mines,  bushes,  &c. 
nmtinued."  Lord  Coke  says,  (1 
Inst.  161  a.),  "  If  a  man  come  to 
distrain  for  damage  feasant,  and 
see  die  beasts  in  his  soil,  and  the 
owner  chase  them  oat  on  purpose 
before  the  distress  is  taken,  the 
owner  of  the  soil  cannot  distrain 
them;  and  if  he  doth,  the  owner  of 
the  cattle  may  rescue  them,  for  the 
beasts  must  be  damage  feasant  at 
the  time  of  the  distress."  Lord 
Coke  also  says,  (1  Inst.  142  a.), 
"  It  is  to  be  understood,  for  a  rent 
or  service  the  lord  cannot  distrain 
in  the  night,  but  in  the  daytime ; 
and  so  it  is  of  a  rentrchaige.  But 
for  damage  feasant  one  may  dis- 
train in  the  night,  otherwise  it 
may  be  that  the  beasts  will  be  gone 
before  he  can  take  them."  In  the 
case  of  Fasper  v.  Edwards,  12 
Mod.  660,  Lord  HoU  says,  that 
"  there  is  this  diversity  between 
rent  and  damage  feasant,  for  one 
may  distrain  any  cattle  he  finds  on 
the  premises  for  rent,  but  in  the 
other  they  must  be  actually  doing 
damage,  and  are  only  distrainable 
for  the  damage  they  are  then  doing 
ond  eontimdng;  for  if  they  have 
done  damage  to-day  and  gone  ofi*, 
and  eome  again  at  another  time, 
and  are  doing  damage  and  are 
taken  for  that^and  the  owner  tender 

VOL.  II.  1 


amends  for  that  damage,  the  party 
cannot  justify  keeping  them  for  the 
first  damage;"  and  "if  ten  cattle 
are  doing  damage,  one  cannot  take 
one  of  them  and  keep  it  till  he  be 
satisfied  for  the  whole  damage,  but 
may  bring  trespass  for  the  rest." 
**  And  damage  feasant  is  the  strict- 
est distress  that  is,  for  the  thing 
distrained  must  be  taken  in  the 
▼ery  act;  for  if  they  are  once  off^ 
though  on  fresh  pursuit,  you  cannot 
distrain  them.  If  tender  be  made 
of  damages  before  the  taking,  the 
taking  is  unlawful;  if  after  the 
taking,  and  before  impounding, 
then  the  detainer  after  it  is  unlaw- 
ful ;  but  tender  comes  too  late,  after 
the  impounding,  to  make  either 
the  taking  or  detaining  unlawful; 
but  still,  after  the  impounding,  the 
distrainer  may  take  the  amends, 
and  let  go  the  distress,  if  he  please. 
And,  if  a  beast  has  done  more 
damage  than  he  is  worth,  let  him 
not  distrain,  but  rather  take  his 
action."  In  the  case  of  Clement 
V.  Milner,  3  Esp.  95,  the  defend- 
ant distrained  a  cow  which  had 
been  doing  damage  in  his  field, 
but  which  was  turned  out  of  his 
field  by  a  person  just  before  the 
defendant  distrained;  and  Lord 
Eldon  held,  that,  if  the  defendant, 
in  the  act  of  coming  up  in  order 
to  distrain  the  cow,  *'  had  actually 
got  into  the  field  where  the  cow 
was  committing  the  trespass  before 
she  had  been  turned  out  of  it,"  he 
would  have  been  justified  in  dis- 
training. "  But,  if  the  cow  was 
actually  out  of  the  loeut  in  quo  be- 
fore the  defendant  had  got  into  it, 

N.  P. 


84  CASES  AT  NISI  PRIUS, 

1845.        ^^^^  ^^®  defendant  might  distrain^  but  if  the  kicking  was 
over  he  conld  not. 

It  was  proved,  on  the  part  of  the  plaintiff,  that,  in  the 
month  of  June,  1844,  the  plaintiff's  horae  and  cab  were  on 
the  stand  in  Moorgate-street,  and  that  the  horse  being 
frightened,  it  ran  away  with  the  cab,  and  went  down  the 
ride  of  the  defendant's  livery  stables,  and,  when  there,  the 
horse  kicked  violently  and  damaged  a  carriage  of  the  de- 
fendant's, and  also  kicked  the  wall  at  one  side  of  the  ride; 
and  that,  as  soon  as  the  horse  had  ceased  kicking,  the  de- 
fendant's ostler  took  the  horse  out  of  the  cab,  and,  by  the 
defendant's  direction,  took  it  into  the  defendant's  stable. 
It  was  further  proved,  that  the  plaintiff  came  there  soon 
afterwards  and  took  the  horse  out  of  the  stable.  When  the  de- 
fendant told  the  ostler  to  take  it  back  into  the  stable  again 
and  keep  it  till  the  expenses  were  settled;  upon  which 
the  ostler  put  the  horse  again  into  the  defendant's  stable, 
and  the  plaintiff  went  to  a  coachmaker  named  King,  and 
desired  him  to  repair  defendant's  carriage  as  quickly  as 
possible,  as  the  defendant  was  "  to  keep  the  horse  till  it 
was  paid  for."  It  was  further  proved,  that  the  plaintiff 
desired  the  defendant's  ostler  to  give  the  horse  com,  which 
he  did  during  a  period  of  about  ten  weeks  that  it  remained 
in  the  defendant's  stable ;  and  that,  at  the  end  of  that 
time,  the  horse  was,  by  order  of  the  defendant,  sold  at  the 
repository  for  10/.  10^.,  which  was  its  value. 

Humfrey^  for  the  defendant. — I  quite  agree  in  the 
statement  of  the  law,  that  a  distress  damage  feasant  must 
be  taken  at  the  time  when  the  damage  is  done ;  and  that, 
if  the  damage  was  done  yesterday,  and  the  distress  taken 
to-day,  that  would  be  illegal :  and  if  damage  is  done  by  a 
horse  kicking,  the  horse  must  be  distrained  at  the  same 

though  he  might  be  in  the  act  of     her,  he  could  not  be  justified  in 
approaching  in  order  to  distrain      making  the  distress. " 
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time ;  but  that  does  not  mean  that  the  hone  most  be  seized  1945. 
when  in  the  very  act  of  kicking,  any  more  than  a  cow  need 
be  taken  at  the  instant  when  it  has  a  mouthful  of  grass  in 
its  month.  It  has  been  said  here,  that  the  horse  had 
ceased  to  kick,  and  no  doubt  it  had  for  the  moment ;  but 
it  is  quite  manifest,  that,  if  the  horse  had  not  been  taken 
ont  of  the  cab,  it  would  again  have  begun  to  kick,  and 
more  damage  would  have  been  done ;  and  if  the  plaintiff 
had  meant  to  rely  on  the  sale  of  the  horse  as  a  con- 
Tersion,  he  should  have  replied  it ;  as,  upon  these  plead- 
ings, the  seizure,  and  the  seizure  alone,  can  be  treated  as  a 
oonrersion.  In  Weeding  y.  Aidritch  (c),  which  was  an  ac- 
tion of  trover  for  taking  a  reclaimed  deer,  in  which  the 
defendant  pleaded  that  be  took  it  damage  feasant,  Lord 
Iknmm^  C.  J.,  said,  ''  If  the  defendant  wished  to  shew 
that  the  distress  had  not  been  treated  properly,  he  should 
hsTe  new  assigned.''  If,  in  the  present  case,  the  seizure, 
or  even  the  seizure  and  detention,  are  to  be  treated  as  the 
ooaversion,  the  defendimt  will  be  entitled  to  a  verdict  on 
the  plea  of  leave  and  license,  if  the  plaintiff  assented  to 
the  defendant  keeping  the  horse,  which  it  is  clear  that  he 
did,  by  desiring  the  ostler  to  give  the  horse  corn,  and  also 
desiring  the  coachmaker  to  finish  the  repairs  as  soon  as 
possible. 

Lord  Denman,  C.  J.,  (in  summing  up). — If,  at  the  time 
when  the  horse  of  the  plaintiff  was  taken,  it  was  doing 
damage  to  the  freehold  of  the  defendant,  I  apprehend  that 
that  would  be  such  damage  as  would  justify  the  taking  of 
the  horse  for  the  doing  of  that  damage;  but  you  will  have 
to  say  whether  it  was  necessary  to  detain  the  horse  in  order 
to  prevent  it  from  doing  further  damage,  and  whether  you 
think  that  the  defendant  really  took  the  horse  on  that 
ground.  With  respect  to  the  plea  of  leave  and  license,  you 
will  consider  whether  the  plaintiff  consented  to  the  de- 

(c)  1  P.  &  D.  657. 
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and  year  aforesaid^  in  the  county  aforesaid,  feloniously  did 
forge,  on  the  back  of  the  said  last-mentioned  bill  of  ex- 
change, a  certain  indorsement  of  the  said  last-mentioned 
bill  of  exchange,  which  said  last-mentioned  indorsement  is 
as  follows,  that  is  to  say,  '  Anne  Magdalene  Isberwood,' 
with  intent  then  and  there  and  thereby  to  defraud  John 
Jackson,  against  the  form  of  the  statute ''  &c. 

Sixth  count :  '^  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  J.  K.  W.  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  in  the 
county  aforesaid,  having  in  his  custody  and  possession  a 
certain  other  bill  of  exchange,  which  said  last-mentioned 
bill  of  exchange  is  as  follows,  that  is  to  say  [setting  it  out 
as  in  the  preceding  count],  and  on  the  back  of  which  said 
last-mentioned  bill  of  exchange  was  then  and  there  written 
a  certain /or jr^(/  indorsement  q/^the  said  last-mentioned  bill 
of  exchange,  which  said  last-mentioned  forged  indorsement 
is  as  follows,  that  is  to  say,  '  Anne  Magdalene  Isherwood/ 
he  the  said  J.  K.  W.  well  knowing  the  premises  last  afore- 
said, to  wit,  on  the  day  and  year  aforesaid,  in  the  county 
aforesaid,  feloniously  did  offer,  utter,  dispose  of,  and  put 
off  the  said  last-mentioned  forged  indorsement  on  the  said 
last-mentioned  bill  of  exchange,  with  intent  then  and  there 
and  thereby  to  defraud  the  said  John  Jackson,  he  the 
said  J.  K.  W.,  at  the  time  he  so  offered,  uttered,  disposed 
of,  and  put  off  the  said  last-mentioned  forged  indorsement 
of  the  said  last-mentioned  bill  of  exchange  as  aforesaid,  then 
and  there  well  knowing  the  said  last-mentioned  indorse- 
ment to  be  forged,  against  the  form  of  the  statute  *'  &c. 

Thirteenth  count :  "And  the  jurors,  &c.  do  further  pre- 
sent, that  the  said  J.  K.  W.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid,  having  in  his 
custody  and  possession  a  certain  other  bill  of  exchange  for 
the  sum  of  £5000,  he  the  said  J.  K.  W.  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  in  the  county  aforesaid, 
feloniously  did  forge,  on  the  back  of  the  said  last-men- 
tioned bill  of  exchange,  a  certain  indorsement  of  the  said 
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Iftst-mentioned  bill  of  exchange^  aa  follows,  that  is  to  say,         1344^ 
'AnDe  Magdalene  Isherwood/  with  intent  then  and  there 
and  thereby  to  defraud  John  Jackson,  against  the  form  of 
the8totate''&c. 

Fourteenth  count :  "  And  the  jurors,  &c.  do  further  pre- 
sent, that  the  said  J.  K.  W.  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid,  having  in  his 
custody  and  possession  a  certain  other  bill  of  exchange 
for  the  sum  of  £5000,  and  on  the  back  of  which  said  last- 
mentioned  bill  of  exchange  was  then  and  there  written 
a  eertain  forged  indorsement  of  the  said  last-mentioned  bill 
of  exchange,  as  follows,  that  is  to  say, '  Anne  Magdalene 
Isherwood/  he  the  said  J.  K.  W.,  well  knowing  the  pre- 
mises last  aforesaid,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  in  the  county  aforesaid,  feloniously  did 
offer,  utter,  dispose  of,  and  put  off  the  said  last- men- 
tioned forged  indorsement  of  the  said  last-mentioned  bill 
of  exchange,  with  intent  then  and  there  and  thereby  to  de- 
fraud the  said  John  Jackson,  he  the  said  J.  K.  W.,  at  the 
time  he  so  offered,  uttered,  disposed  of,  and  put  off  the 
said  last-mentioned  forged  indorsement  of  the  said  last- 
mentioned  bill  of  exchange  as  aforesaid,  then  and  there 
well  knowing  the  said  last-mentioned  forged  indorsement 
to  be  forged,  against  the  form  of  the  statute  "  &c. 

It  appeared  that  the  prisoner  was  an  attorney  at  Stock- 
port, and  was  the  confidential  solicitor  of  Mr.  Isherwood, 
of  Marple  Hall,  who  died  in  the  month  of  May,  1839, 
leaving  a  widow  and  three  daughters  his  executrixes,  who 
proved  his  will,  and  a  gentleman  as  executor,  who  did  not 
prove.  Mr.  Isherwood  had  insured  his  life  in  the  Pelican 
Insorance  Office  for  £5000;  and,  the  probate  of  his  will 
having  been  granted  to  his  widow  and  three  daughters  in 
the  month  of  December,  1839,  the  prisoner,  without  their 
iastmction  or  knowledge,  made  application  at  the  Insur- 
ance Office  for  payment  on  the  policy  of  insurance  on  Mr. 
Uhenrood's  life,  and  he  producing  the  policy  and  the  pro- 
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bate  to  Mr.  Tate,  the  agent  of  the  Insurance  Office,  it  was 
arranged  that  payment  should  be  made;  and  Mr.  Tate  pro- 
posed that  the  mode  of  payment  should  be  by  his,  Mr. 
Tate's,  drawing  a  bill  upon  the  Office,  and  the  executor 
indorsing  the  bill.  This  was  acceded  to,  and  Mr.  Tate 
drew  the  bill  in  question,  and  gave  it  to  the  prisoner  to 
procure  the  indorsements  of  the  executrixes.  This  oc- 
curred on  the  20th  of  December,  1839,  and  on  or  about  the 
said  3rd  of  January,  1840,  the  bill  was  paid  by  the  prisoner 
into  the  bank  at  Stockport,  with  which  he  kept  an  account, 
the  bill  then  having  on  it  the  apparent  indorsements  of 
Mrs.  Isherwood  and  her  three  daughters^  and  among  them 
the  one  named  in  the  indictment,  and  the  prisoner's  own 
indorsement  after  theirs.  It  was  on  that  day  placed  to 
his  account,  and  he  immediately  began  drawing  on  it,  as 
he  on  that  day  drew  for  £2450,  and  before  the  bill  became 
due,  for  £4600.  The  manager  and  public  officer  of  the 
Stockport  Bank  indorsed  the  bill,  and  remitted  it  to  Messrs. 
Jones,  Loyd,  &  Co.,  in  London;  and,  the  acceptance  of  Mr. 
Muspratt  and  Mr.  Clarke,  two  of  the  directors  of  the  Feli* 
can  Insurance  Company,  having  been  obtained,  the  bill  was 
paid  by  Robarts  &  Co.  to  Jones,  Loyd,  &  Co.,  and  by  them 
carried  to  the  credit  of  the  Stockport  Bank. 

It  was  proved  that  the  name  of  Anne  Magdalene  Isher- 
wood was  forged,  and  it  appeared  that  the  whole  transac- 
tion was  without  the  knowledge  of  any  one  of  the  execu- 
trixes; the  prisoner  telling  them,  from  time  to  time,  when 
they  inquired  about  the  money,  that  it  was  necessary  to 
take  out  a  Canterbury  probate,  and  that  the  Insurance 
Office  in  the  meantime  were  allowing  interest. 

In  the  summer  of  1840,  the  forgery  was  discovered,  and 
the  prisoner  absconded,  and  was  not  taken  till  the  month 
of  September,  1844. 


Jervis  and  fVelsby,  for  the  prisoner,  objected,  that  the  bill 
of  exchange  mentioned  in  the  indictment  being  made  pay- 
able to  "  Mrs.  Elizabeth  Isherwood,  widow ;  Miriam  Isher- 
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wood, spinster;  Anne  Magdalene  Isherwood,  spinster;  also 
Anne  Maria  Isherwood^  now  the  wife  of  Charles  Belairs^ 
Esq.,  or  order^  the  executrixes  of  the  late  John  Isherwood, 
Esq./'  it  was  n^ociable  only  upon  indorsement  by  all  the 
payees;  and,  therefore,  that  the  forgery  of  one  of  the  names 
▼as  not  a  forged  indorsement  of  the  bill,  as  alleged  in  the 
indictment. 
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GuBNBT,  B.^  reserved  the  point  for  the  consideration  of 

the  fifteen  Judges. 

Verdict — Guilty. 

J,  Hill,  Davison,  and  fF.  Yardley,  for  the  prosecution. 
Jervii  and  Welsby,  for  the  prisoner. 

[Attomies—^ttfA  Sf  MvUem,  and  RGicoeJ} 


At  Serjeants'  Inn  HaU. 

BBrORS  LORD  DBNMAN,  C.  J.;  TINDAL,  C.  J.;  POLLOCK,  C.  B.; 
PARKE,  B.  ;  PATTESON,  J.  ;  COLEBIDGE,  J.  ;  COLTMAN,  J.  ; 
ROLPE,  B.;    CBE8SWELL,  J.;   EBLE^  J.;    AND  PL  ATT,  B. 

Webby,  for  the  prisoner. — ^I  submit,  that,  if  a  bill  of  ex* 
change  is  payable  to  four  persons,  the  forgery  of  the  name 
of  one  of  these  persons  at  the  back  of  the  bill  is  not  a  for- 
gery of  the  indorsement  of  it ;  and  it  is  also,  at  least,  very 
donbtftd  whether  one  executor  can  indorse  a  bill  payable 
to  himself  and  his  co-executors.  There  is,  I  believe,  no 
authority  which  decides  that  he  can;  and  if  he  cannot,  and 
if,  m  the  present  case,  no  one  could,  either  in  fact  or  in  law, 
be  defrauded  by  the  name  of  Miss  Anne  Isherwood  alone 
being  pat  on  this  bill,  the  prisoner  ought  not  to  have  been 
convicted.  This  bill  of  exchange  would,  I  submit,  not  be 
assets  in  the  hands  of  the  executrixes,  and  therefore  the  rule, 
that  one  executor  can  deal  with  assets,  does  not  apply  here. 


1845. 
FA.  lith. 
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if  OK  wkme  wodd  not  pass  the  prop^ 
"^       i£  rnf  'bZ.  icZ  oA  b  la  indanement. 

^         I'lLz^jcx^  C  S. — SirpoK  the  name  forged  to  be  that 
It  £  lessoL  IT  £:ac  gre£:i.  who  vas  not  the  payee. 

£L  T.  ^r^ZaouL — If  a  bfH  was  payabk  to  Messrs.  Coatts 
«mf  If  aKv  Hjkc.  aai  I  got  the  gemdne  indorsement  of 
Cjixr2»*  iimae.  'dusj  wccji  be  fiaUe  without  the  indorse- 

?,iixj>  3. — ^Tjtt  afc  bgC  hao^eied  here  by  the  descrip- 
rca  jc  lie  21II » ia  »oe  of  the  eoonts  of  the  indictment: 

/I  n  tnLuBtUL — If  the  pnMmer  had  forged  the  name 
rf  M2»   ^-^-^  liierwood  on  the  back  of  this  bill,  and 
Liii  :;ilea  ii:  »  a  baaiers,  and  had  got  money  on  it,  they 
wccld  Lii^  sc^aacrf  the  money,  believing  they  could  sue 
a  penm  w^o  w»  liable  on  it  without  the  three  other 
paT««?s  jcirdo^  in  the  indorsement-    In  the  case  of  Pftwtjf 
T,  /m«»  j\  it  was  distincdy  held,  that  an  indorsement  on 
a  bin  o4f  exehans^  w»  eqmTalent  to  a  new  drawing  of  the 
hiU:  and  the  case  ofBwrmesier  r.  Hogarth(h)  was  decided 
on  the  ^mMind,  that  there  was  a  Tariance  between  the  de- 
claratioa  and  the  bill  itself;  and  that,  if  the  indorsement 
in  that  case  was  a  new  drawing  of  the  bill,  it  was  a  draw- 
ing of  a  bill  payable  to  bearer,  and  not  to  order,  as  stated 
in  the  declaration- 

PaaKS,  B. — ^The  indorsement  is  a  request  to  the  drawee, 
by  the  indoraer,  to  pay  to  his  order,  and  not  to  the  order 
of  the  origijud  drawer. 

F.  fF%Uiams.—l!he  case  of  Gwinnett  y.  Herbert  (4 

:.,  M.,  9e  K.  499.        (A)  11 M.  &  W.  97.       (1)  5  A.  &  £.  436. 
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ment  of  the  bill,  it  must  be  sach  as  would  transfer  the  title 
to  the  property  of  the  bill,  and  the  intent  must  be  to  de- 
fraud some  one  who^  in  fact  or  in  law,  would  be  defirauded. 

E.  V.  fnUumu,  for  the  prosecution. — The  question  is, 
whether  this  is  a  forged  indorsement  within  the  stat.  1 
Will  4,  &  66;  and  I  put  it,  that,  if  the  indorsement  written 
slone,  or  with  the  indorsement  of  others,  is  efficacious,  that 
IB  an  ind^MTsement  of  the  bill  within  that  statute;  and  I 
should  also  take  it,  that,  where  there  are  four  joint  indorsers, 
there  is  one  indorsement  of  each :  as,  if  one  only  of  these 
ladies  had  put  her  name  on  this  bill,  it  would  be  said  that 
one  had  indorsed  it  and  the  others  had  not. 

Pollock,  C.  B. — ^A  man  might  put  his  own  name  on  a 
bill,  to  give  it  credit,  before  it  was  indorsed  by  the  payee: 
woald  not  the  forgery  of  that  name  be  within  the  statute  ? 
BoUamFs  cage  (e)  was  of  that  sort. 

£.  r.  mOiams.— hi  the  case  of  Rex  v.  Wicks  (/),  it  was 
held,  that  uttering  a  forged  bill,  importing  to  be  payable 
to  the  drawer's  order,  with  intent  to  defraud,  is  a  complete 
offence,  though  there  is  no  indorsement  upon  it  importing 
to  be  the  drawer's. 
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Lord  DxNMAN,  C.  J. — Nothing  can  be  larger  than  the 
words  of  the  8rd  section  of  the  stat.  1  Will.  4,  c.  66.  The 
words  "  any  indorsement  on  "  a  bill  of  exchange  would  ex- 
tend to  any  fraudulent  indorsement ;  but,  in  the  present 
case,  those  words  have  not  been  followed  in  the  indictment, 
and  you  must  therefore  contend,  that  this  is  a  forged  in- 
donement  of  the  bill. 

£.  V.  Williams. — I  submit  that  the  indorsement  of  each 
of  the  four  is  an  indorsement.     It  may  be  admitted,  that 


(e)  2  Ed.  P.  C.  958. 


(/)  R.  &  R.  C.  C.  149. 
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1846.  ^'  ^'  fFilUam9.~T^o,  my  Lord;  but  whatever  they  hold 

as  assets  one  may  deal  with.  In  Shepherd's  Tonch- 
stonc(p),  it  is  laid  down,  that  "  all  the  executors,  where 
there  be  more  than  one,  be  they  never  so  many,  in  the  eye 
of  the  law  are  but  as  one  man;  in  which  respect  the  law 
doth  esteem  most  acts  done  by  or  to  any  one  of  them  as 
acts  done  by  or  to  all  of  them.  And,  therefore,  the  pos- 
session of  one  of  them  of  the  goods  and  chattels  of  the 
deceased  is  esteemed  the  possession  of  them  all;  payment 
of  debts  by  or  to  one  of  them  is  esteemed  payment  by  or 
to  them  all;  the  sale  or  gift  of  one  of  them  of  the  goods  and 
chattels  of  the  deceased,  as  the  sale  and  gift  of  them  all; 
and,  although  two  executors  be  named  as  grantors  or  ex- 
ecutors, and  only  one  of  them  execute  the  grant,  the  grant 
would  pass  the  entirety ;  -a  release  made  by  or  to  one  of 
them,  is  a  release  made  by  or  to  them  all ;  and  the  assent 
of  one  of  them  to  a  legacy,  the  assent  of  them  all;  and, 
therefore,  if  there  be  two  executors,  and  ome  of  them  de- 
liver up  the  obligation  to  the  debtor,  whereby  he  is  bound, 
the  other  executor  shall  not  recover  it  in  a  detinue." 
Now,  if  one  executor  can  deliver  up  a  bond,  so  that  de- 
tinue cannot  be  brought  for  it,  I  apprehend  that  it  is 
quite  clear  that  one  of  these  executrixes  could  deal  with 
this  bill  of  exchange. 

Welsby,  in  reply. — ^With  respect  to  the  property  in  the 
bill  passing  by  this  indorsement  if  genuine,  no  authority 
has  been  cited  to  shew  that  one  executrix  can  indorse  a 
bill  so  as  to  pass  the  property  in  it.  The  word  '^  indorse- 
ment "  means,  as  I  submit,  such  an  indorsement  as,  if 
genuine,  would  transfer  a  title  to  the  bill  so  indorsed. 
The  case  of  an  indorsement  by  a  stranger  was  put,  but 
that  not  being  the  indorsement  of  the  payee  of  the  bill,  it 
would,  legally  speaking,  be  no  indorsement  at  all ;  and  if 
this  indorsement  is  to  be  taken  as  the  new  making  of  a 

(p)  Vol.  2,  p.  484. 
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Wi,  the  prisoner  would  not  haye  been  charged  with  forg-         1945. 
mg  an  indorsement  of  a  bill,  bnt  with  the  forgery  by  the 
false  making  of  a  bill;  and  this  wonld  be  matter  of  descrip- 
tion of  the  instmment  which  was  not  proved  as  laid. 

The  case  was  afterwards  considered  by  the  Judges,  who 
held  the  conviction  right. 


WELCH  SPRING  CIRCUIT,  1846. 
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Begina  t;.  William  Fbampton  the  toungeb.  Feb.  28fA. 

IjAKCENY. — The  prisoner  was  indicted  for  stealings  on  A.,  aisifted  by 

the  29th  of  July,  1845,  one  piece  of  paper,  whereon  was  work  for  the 

impressed  a  two  shilling  and  sixpenny  receipt  stamp,  of  the  Sji^c.*toid  A. 

▼alue  of  two  shillings  and  sixpence,  of  the  goods  and  chat-  *"^  ®-  *^**  ^ 

tels  of  WiUiam  Harries.    There  was  a  second  connt  for  bring  a  stamp, 

stealing  one  piece  of  paper,  of  the  value  of  one  farthing,  of  oioMbe  pJI. 

the  goods  and  chattels  of  the  said  William  Harries.  Sii^SiUi^tha 

It  appeared  firom  the  evidence,  that  the  prisoner's  father,  money  of  A., 

William  Frampton  the  elder,  occupied  a  large  farm,  called  gether  went  to 

Court  Came,  in  the  county  of  Glamorgan,  and  that  the  biluirstimp 

WM  given  to 
C.  to  write  a  receipt  on  it.    C.  did  lo ;  and  aa  the  tUmp  lay  on  C.'i  deak,  A.  aigned  the  receipt 
nd  B.  witoened  it,  but  neither  of  them  ever  had  the  stamp  in  hia  poaiesaion  after  the  receipt 
VIS  written  on  it  Q.,  nnder  pretence  of  fetching  hia  fiitfaer'i  cheque-book,  took  away  the  receipt, 
and  would  not  pay  the  money  it  waa  given  for  i-^Htld^  not  a  laroeny  of  the  stamp. 
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1846.        prisoner  lived  with  him  and  managed  his  bnsiiiess ;  and 
that,  the  farm  requiring  some  additional  farm  bnildingB^ 
the  prisoner  had,  in  the  summer  of  the  year  1845,  em- 
ployed the  prosecutor,  William  Harries,  as  a  mason  to  do 
the  work.  Harries  employing  another  mason,  named  Darid 
Williams,  to  assist  him.  Itfnrther  appeared,  that  the  prisoner 
superintended  the  work  as  it  was  going  on,  and  paid  yariona 
sums  to  the  prosecutor,  William  Harries,  firom  time  to  time, 
by  cheques  drawn  by  his  (the  prisoner's)  &ther ;  the  total 
amount  of  these  cheques  was  £125  :  and  when  the  work 
was  completed  Harries  had  it  measured  and  valued,  and 
sent  an  account  of  it  to  the  prisoner's  father,  shewing  a 
balance  due  to  Harries,  amounting  to  49/.  3f.  4J.     This 
balance  the  prosecutor.  Harries,  pressed  the  prisoner  to  pay, 
and  the  prisoner  said  that  if  the  prosecutor  and  David  Wil- 
liams would  come  to  his  father's  house  on  the  29th  of  July, 
and  bring  a  stamped  receipt  with  them,  he  would  settle 
with  them ;  they  accordingly  went,  David  Williams  having 
previously  purchased  a  two  and  sixpenny  receipt  stamp 
with  a  half-crown  given  him  by  Harries.   This  stamp  Wil- 
liams took  with  him  in  his  pocket  to  the  house  of  the  pri- 
soner's father,  when  he  went  thither  with  Harries,  on  the 
29th  of  Julyj  and,  on  their  arrival  at  the  house  of  the  pri- 
soner's father,  they  found  the  prisoner  sitting  at  a  desk  with 
papers  before  him,  and  his  father  sitting  in  another  part  of 
the  same  room.     The  prisoner,  addressing  Harries  and 
Williams,  said, "  By  this  account  there  appears  to  be  still  due 
to  you  a  balance  of  49/.  Si.  4td.,  beyond  the  £126  which  yon 
have  had.     Have  you  brought  a  stamped  receipt?"    Wil- 
liams replied  that  he  had,  and  taking  the  blank  stamp  oat 
of  his  pocket  handed  it  to  the  prisoner.   The  prisoner  then 
said,  "  You  have  not  written  it."    Williams  said  that  he 
had  not,  and  asked  the  prisoner  to  write  it.    The  prisoner 
then  wrote  on  the  stamp,  and  read  it  aloud  as  a  receipt 
for  174/.  8s.  4td.\  namely,  for  £125  previously  paid,  and 
49/.  Zs.  4^.,  the  balance.    The  prisoner  did  not  give  the 
stamp  back  to  either  Harries  or  Williams,  but  asked  Har- 
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ries  to  come  to  the  desk  and  put  his  name  to  it,  which  he         1345. 
did,  without  removing  it  from  the  desk.    The  prisoner 
then  asked  Williams  to  witness  it,  which  he  did,  by  sign- 
ing his  name  on  the  stamp^  the  prisoner  keeping  one  of 
his  fingers  on  it  all  the  time.    The  prisoner  then  took  np 
the  stamp,  and  asked  his  father  if  he  had  brought  down 
his  cheque-book  ?   The  prisoner's  father  replied  that  he  had 
sot;  and  the  prisoner  replied,  '^  Why  have  you  not?''  and 
went  out  of  the  room,  both  Harries  and  Williams  believing 
that  he  was  going  for  the  cheque-book;  but  he  came  back  in 
about  two  minutes^  returned  to  his  desk,  and  took  up  his 
papers,  and  after  saying  that  the  masons'  charges  were 
very  exorbitant,  and  that  they  had  already  been  overpaid, 
and  that  the  matter  was  now  all  settled,  he  went  out  of 
the  room,  leaving  his  father.  Harries,  and  Williams  there. 
Neither  Harries  nor  Williams  ever  demanded  the  return  of 
the  receipt,  either  from  the  prisoner  or  his  father,  but  they 
both  went  away  in  about  five  minutes  after  the  prisoner 
had  left  the  room,  threatening  to  make  the  prisoner  suffer 
for  what  he  had  done.     It  was  proved  by  Harries  and  Wil- 
liams, that  the  one  would  not  have  signed,  nor  would  the 
other  have  witnessed  the  receipt,  had  they  not  expected 
to  have  immediately  received  a  cheque  for  the  balance, 

E,  F.  Williams  and  NichoU  Came,  for  the  prisoner,  sub- 
mitted, that,  on  these  facts,  there  was  no  case  of  larceny  to 
go  to  the  jury. 

BeMofi,  for  the  prosecution,  relied  on  the  case  oiRegina 
V.  Bodway  (a). 


(a)  9  C.  &  P.  7S4.     In  that  taking  with  him  a  receipt  ready 

ease,  on   an   indictment  for  lar-  written  and  signed.    The  tenant 

ceDjy  it  appeared    that  a    land-  gave  him  £2,  and  asked  to  look  at 

M  went  to  his  tenant,  who  had  the  receipt.    It  was  given  to  him 

removed  all  his    goods,    to    de-  hy  the  landlord,  and  he  refused  to 

mand  rent  aroountiDg  to  12/.  10«.,  return  it,  or  pay  the  remainder  of 
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WiGHTMAN^  J. — I  think  that  this  case  is  distinguishable 
from  that  of  Regina  v.  Rodway.  There,  when  the  landlord 
handed  the  receipt  to  the  tenant,  it  was  complete,  and 
nothing  remained  to  be  done  but  to  pay  the  money.  Here 
the  receipt  stamp  was  given  by  the  creditor  to  the  debtor 
for  a  special  purpose,  namely,  to  prepare  the  receipt;  and 
it  neyer  was  in  the  prosecutor's  possession  after  the  receipt 
was  in  a  complete  state.  In  the  case  of  Regina  v.  Rodway^ 
there  does  not  appear  to  haye  been  any  one  present  but 
the  parties.  Here  the  thing  was  done  publicly,  and  in 
the  presence  of  an  attesting  witness;  who,  by  proving  that 
no  money  actually  passed,  could  render  the  receipt  of  no 
value  to  any  one.    The  prisoner  must  be  acquitted. 


Verdict — Not  guilty. 
Beruon,  for  the  prosecution. 
E.  V.  Williams  and  Nicholl  Came,  for  the  prisoner. 
[Attornies— ^/^ooi^,  and  B.  /<mf«.] 


the  rent.  It  was  proved  by  the  land- 
lord, that,  at  the  time  he  gave  the 
prisoner  the  receipt,  he  thought  the 
prisoner  was  going  to  pay  him  the 
rent,  and  that  he  should  not  have 
parted  with  the  receipt  unless  be 
had  been  paid  all  the  rent;  but 
that,  when  he  put  die  receipt  into 
the  prisoner's  hands,  he  never  ex- 
pected to  have  the  receipt  again  ^ 
and  that  he  did  not  want  the  re- 
ceipt again,  but  wanted  his  rent 
paid: — Held,  that  this  was  a  lar- 
ceny, and  that  the  fact  of  the  te- 
nant giving  the  £2  made  no  differ- 
ence. In  the  case  of  Rex  y, Oliver y 
tried  at  the  Northumberland  Sum- 
mer Assizes,  1811,  (cited  4  Taunt. 
274),  where  the  prisoner  had  offered 
to  give  the  prosecutor  gold   for 


bank  notes,  and,  upon  the  prose- 
cutor laying  down  some  bank 
notes  for  the  purpose  of  having 
them  changed  for  gold,  the  pri- 
soner took  them  up,  and  went 
away  with  them,  promising  to  re- 
turn immediately  with  the  gold: 
the  prisoner  did  not  return,  and 
the  prosecutor  never  saw  him  again 
till  he  was  apprehended:  Baron 
Wood  held,  "  that  the  case  clearly 
did  amount  to  larceny,  if  the  jury 
believed  the  intention  of  the  pri- 
soner was  to  run  away  with  the 
notes,  and  never  to  return  with  the 
gold;  and  whether  the  prisoner 
had  at  the  time  the  antmut  fiar- 
andiy  was  the  sole  point  upon 
which  the  question  turned." 
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1846. 
Reoina  v.  Mart  Williams.  March  2tid. 

rORGERY. — ^The  prisoner  was  indicted  for  forging  *'a  An  indictment 
certain  warrant  and  order  (or  the  payment  of  money,  which  «^rtidiM«i^iiii/ 
said  forged  warrant  and  order  is  as  follows  ;  that  is  to  say,  JJ|f  *^i^nt  of 

money'' is  not 

"  'Messrs.  Wilkins  &  Co.,  Bankers,  Merthyr,  "rSSf  oflhe^ 

"  'Please  to  advance  the  bearer,  Samuel  Richards,  the  forgery  of  an 

^  instrument 

sum  of  two  hundred  and  fifty  pounds,  and  place  the  same  which  is  a  war. 

to.«„  ^^,^^^^4-  »*«>'  for  the 

my  account.  payment  of 

''  '  MOBOAN  Thomas,  money,  but 

"  '  Cold  Merchant,  Uniscoy/      ^^^ "  "^'  ■" 

A.  kept  a 
with  intent  to  defraud,*'  &c. — ^There  were  counts  describing  deposit  ac- 

*t.     •  ^^  *    .  1       i.        1  i.  count,  but  not 

the  instrument  as  ''a  certain  order  for  the  payment  of  mo-  a  drawing  ac 
ney,"  and  a  set  of  counts  for  uttering ;  but  there  was  no  rbankcr^'and  ' 
count  describing  the  instrument  as  a  ''  warrant  ^  only.  i>ud"  ^T  *°" 

It  appeared  in  evidence,  that  Morgan  Thomas,  whose  cheques  on  B. 
name  purported  to  be  used  as  the  drawer  of  this  cheque,  forgedchequeof 
had  a  depoM  account  with  Messrs.  Wilkins's  bank,  but  not  ^;  p^f  ::!l'**^*' 
a  drawing  account :  and  that  the  course  of  dealing  in  such  ^«'<'»  that  this 

•  i.         1        1  1        1       1       cheque  was  a 

cases  was,  not  to  pay  cheques,  even  if  tendered  by  the  de-  forged  warrami 

positor  himself,  unless  the  deposit  receipt  was  also  produced,  ment  of 'money, 

In  the  present  cafte  the  deposit  receipt  was  not  produced  o^^^^y[°2S* 

by  the  prisoner,  but  the  bankers  cashed  the  forged  instru-  ^i  the  course  of 

ment  when  presented  by  her,  in  order  to  accommodate  Mor-  him  and  B.,  no 

gan  Thomas,  and  because  the  prisoner  was  accompanied  by  ^qq^  on^B. 
Mrs.  Susanna  Harman,  a  person  well  known  to  the  bankers, 
and  who  signed  her  name  as  a  guarantie  upon  the  instru- 
ment so  tendered. 

£.  V.  Williams  and  NichoU  Came,  for  the  prisoner,  con- 
tended that  this  evidence  did  not  support  the  indictment; 
sad  submitted,  that,  to  support  the  present  indictment, 
the  instrument  must  appear  either  to  be  an  order,  or  both 
a  warrant  and  order;  that  the  document  in  question  was 
not  an  order,  and  therefore  could  not  be  a  warrant  and 

e2 


52 


1846. 
Rkoina 

V, 

Williams. 


CASES  ON  THE 

order;  and  that  it  was  not  an  order,  becaaae  it  did  not  pur- 
port to  be  signed  by  a  person  who  might,  under  these  cir- 
cumstances, command  the  payment  of  the  money,  nor  to 
be  directed  to  a  person  who  was  compellable  to  obey  it; 
and  that  it  was  unnecessary  to  consider  whether  it  was  a 
warranty  as  there  was  no  count  describing  it  as  such  (a). 

WioHTMAN,  J. — I  am  of  opinion  that  the  instrument  is 
a  warrant;  and  I  am  also  of  opinion  that  it  is  not  an  order, 
because  it  appears,  from  the  nature  of  the  contract  be- 
tween Mr.  Morgan  Thomas  and  the  bankers,  that  the 
bankers  were  not  bound  to  obey  it,  although,  in  point  of 
fact,  they  did  obey  it.  As  it  is  described  in  the  indict- 
ment as  both  a  '*  warrant  and  order,*'  which  it  is  not,  I 
think  that  the  variance  is  fatal,  and  that  the  prisoner 
must  be  acquitted. 

Verdict — ^Not  guilty* 

Wilson  and  DavUon,  for  the  prosecution, 

E.  V.  WiUiams  and  NichoU  Came,  for  the  prisoner. 
[Attomiefl— fF.  Davies,  and  Ruuetl.^ 


(a)  In  the  case  of  Rex  y.  Crow- 
ther,  (5  C.  &  P.  316),  it  was  held 
that  an  instrument  may  be  de- 
scribed, in  an  indictment  for  for- 
gery, as  *^  a  warrant  and  order  for 
the  payment  of  money,"  if  the  in- 
strament  be  in  fact  a  warrant  and 
order.  That  was  in  the  case  of  a 
forged  cheque  on  a  banker,  which 
was  held  to  be  both  a  warrant  and 
order;  a  warrant  authorizing  him 
to  pay,  and  an  order  on  him  to  do 
so.  In  the  case  of  Reg.  v.  Gi^ 
ehriel,  (C.  &  Mar.  224),  where  the 
prisoner  was  indicted  for  stealing 
four  post^ffice  money  orders, 
which  were  described  in  some 
counts  of  the  indictment  as  '*  four 


warrants  and  orders  for  the  pay- 
ment of  money,"  and  it  was  ob- 
jected that  this  description  was  not 
correct,  because  it  was  uncertain, 
the  fifteen  Judges  were  of  opinion 
that  what  was  meant  by  the  in- 
dictment was,  that  the  prisoner 
stole  four  instruments,  each  of 
which  was  both  a  warrant  and 
order;  and*  putting  that  conatmc- 
tion  upon  the  indictment,  they 
were  of  opinion,  that  each  instru- 
ment stolen  was  a  warrant  and 
order,  and  that  the  counts  of  the 
indictment  were  not  uncertain, 
meaning  that  these  were  instru- 
ments having  both  those  charac- 
ters. 
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(Croum  Side). 

BBFOBS   BABON   PLATT. 

--•—  1846. 

Beoina  v.  Serva  and  Nine  Others.  J^^if  24^^, 

URBER. — The  first  count  of  the  indictment  charged^  An  indictment, 
that  '^  Janees  Majaval,  late  of  Plymouth,  in  the  county  of  ^Z^T 
l>eTOn,  mariner;  Francisco  Feriara  de  Santa  Serva,  late  J^^Jl!!****' 

^  7  &  D  Vict.  c.  Z| 

of,  So.  [naming  and  describing  all  the  prisoners  as  late  of  for  a  crime 
Plymonth,  in  the  county  of  Devon,  mariners],  on  the  2nd  the  high  seas^ 
day  of  March,  9  Vict.,  with  force  and  arms,  on  the  high  "J^e^^^a' 
*eat,  in  and  upon  one  Thomas  Palmer,  in  the  peace  of  Grod  /<»^«»  »'«- 
and  our  said  lady  the  Queen  then  and  there  being,  in      A  negro  who 
and  on  board  a  certain  ship  or  vessel  called  or  known  by  ^ness,  itatod, 
the  name  of  the  '  Felicidade,'  feloniously,  wilfully,  and  of  ^°^  '^he 

wai  a  ChriatiaD,  and  had  heen  baptised: — Held,  that  he  ought  to  be  sworn,  and  that  no  farther 
I  eoold  be  aaked  of  him  before  he  was  10. 


On  the  trial  of  Brasilians  for  the  murder  of  P.,  it  appeared  that  a  British  cmiser  engaged 
ia  the  prevention  of  the  sUve  trade  manned  two  boats,  and  sent  them,  commanded  bj  a  lieu- 
teaant,  to  board  the  Brazilian  ship  F. :  he  did  so,  and,  finding  her  fitted  up  for  slaves,  but  with 
no  dares  on  board,  took  her.  After  this,  the  lieutenant  in  the  ship  F.  chased  the  ship  £., 
ako  Brasitian,  and  sent  a  boat  with  P.,  who  was  a  midshipman,  to  hoard  her.  She  had  slaves 
OB  board,  and  was  captured,  and  part  of  her  crew  put  on  board  the  F.,  and  left  there  with  the 
captain  and  cook  of  the  P.,  as  prisoners,  in  charge  of  P.  and  some  British  seamen.  Neither 
the  boats  nor  the  P.,  after  she  was  taken,  had  anj  instructions  on  board,  but  the  cruiser  had. 
Sodi  of  the  crew  of  the  E.  as  were  thus  put  on  board  the  P.,  and  the  cook  of  the  P.,  all  Brazili- 
sns,  nm  on  P.  and  the  British  seamen,  and  killed  them  all ;  bat  the  captain  of  the  P.  would  not 
job  m  the  transaction.  It  was  contended  for  the  prosecution,  that  the  P.  and  E.  were  Imllj 
taken  under  the  stata.  5  Geo.  3,  c.  113,  and  7  &  8  Oeo.  4,  c.  74,  and  the  Portuguese  and  Bra- 
nbin  treaties  as  to  slave  trading ;  and  that  the  prisoners  were  in  lawful  custody,  and  the  diip  P. 
b  the  Iswfiil  costodj  of  the  Queen's  officers.  The  prisoners  were  ronricted  of  the  murder,  but 
the  fifteen  Judges  held  the  conviction  wrong,  on  the  ground  of  want  of  jurisdiction  in  an 
Eoglish  ooort  to  trj  an  offence  committed  on  board  the  P. ;  and  that,  if  the  lawful  possession  of 
tint  vessel  bj  the  British  crown,  through  its  officers,  woald  be  sufficient  to  give  jurisdiction, 
there  wss  no  evidenoe  brought  before  the  Court  at  the  trial  to  shew  that  the  possesskm  was 
ItirfU. 
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1846.  their  malice  aforethought^  did  make  an  assault;''  and  that 
the  prisoner  Majaval  stabbed  Thomas  Palmer  with  a 
knife,  giving  him  a  mortal  wound,  of  which  he  instantly 
died;  and  that  the  other  prisoners,  '^  at  the  time  of  the 
committing  of  the  murder  and  felony  aforesaid,  then  and 
there,  on  the  high  seas  aforesaid,  feloniously,  wilfully,  and 
of  their  malice  aforethought,  were  present,  aiding,  helping, 
and  abetting,  assisting  and  maintaining,  the  said  Janees 
Majaval  the  felony  and  murder  aforesaid  to  do  and  com- 
mit in  manner  aforesaid/'  And  so  the  jurors,  &c.  do  say, 
that  all  the  prisoners,  "  then  and  there  upon  the  high 
seas,"  wilfully  &c.,  "  in  manner  and  form  aforesaid,  did 
kill  and  murder  the  said  Thomas  Palmer,  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity/' 
There  were  five  other  counts  in  the  indictment,  in  two  of 
which  the  mode  of  the  death  was  differently  charged ;  and 
in  the  other  three  the  deceased  was  alleged  to  be  a  person 
to  the  jurors  unknown. 

Manning,  Seijt.,  for  the  prisoner  Bibiero  and  four 
others;  and  R.  P.  Collier,  for  the  other  prisoners,  demurred 
to  the  indictment. 

Godson,  for  the  Crown,  joined  in  demurrer. 

Manning,  Serjt.— This  indictment  states,  that  the  pri- 
soner, with  force  and  arms,  on  the  high  seas,  in  and  upon 
one  Thomas  Palmer,  in  the  peace  of  God  and  our  lady  the 
Queen  then  being,  in  a  certain  vessel  known  by  the  name 
of  the  "  Felicidade,"  did  feloniously  and  wilfully  make  an 
assault,  and  did  kill  and  murder  Thomas  Palmer.  Now, 
this  being  a  statutable  offence,  1  submit  that  the  indict- 
ment should  have  concluded  contra  formam  statuti. 

Platt,  B. — What  is  the  statute  that  makes  murder  on 
the  high  seas  a^ statutable  offence? 

Manning,  Seijt.— The  28  Hen.  8,  c.  15. 
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Platt,  B»— Harder  on  the  high  seas  was  an  offence         1845. 
Wore  the  statute  of  Hen.  8:  that  merely  provides  for  the 
panisbinent. 

Manninff,  Serjt — Before  that  statute^  it  was  an  offence 
00I7  cognizable  in  the  Court  of  Admiralty;  but^  to  bring 
the  case  within  the  statute,  it  should  be  averred  that  the 
offence  was  committed  against  the  form  of  the  statute  (a). 

R.  P.  ColHer. — The  definition  that  Lord  Coke  gives  of 
murder  is  this :  '^  the  killing  within  any  county  of  the  realm 
of  any  reasonable  creature  tfi  rerwn  naiurd,  under  the  king's 
peace,  with  malice  forethought  {b)"  Now,  the  offence 
charged  here  not  having  been  committed  in  any  county, 
it  appears  clear,  that,  if  it  is  cognizable  in  any  county,it  must 
be  80  by  some  statute,  and  if  it  is  cognizable  by  any  sta- 
tute, it  is  necessary  to  aver  in  the  indictment  that  the 
offence  was  committed  contra  formam  staiuti, 

Platt,  B. — ^The  crime  of  murder  committed  on  the 
high  seas  was,  before  the  statute  of  Hen.  8,  cognizable 
by  the  Lord  High  Admiral,  but  the  mode  of  proceeding 
vas  not  by  a  jury  of  the  country.  The  statute  of  Hen.  8, 
was  passed  for  the  purpose  of  amending  the  law  in  that 
particular,  and  directed  that  the  mode  of  trial  should 
be  according  to  the  common  law  of  the  realm,  by  which 
means  those  who  were  tried  were  entitled  to  be  tried  by  a 
jury.  Since  that  time,  an  act  of  Parliament  was  passed 
directing  when  and  where  the  Court  of  Admiralty  should 
hold  sessions;  and  that  act  directed  that  sessions  should 
be  held  twice  in  every  year,  before  commissioners  ap- 
pointed under  the  statute  of  Hen.  8,  which  was  a  mixed 
commission  of  civilians  as  well  as  common  lawyers.  That 
jurisdiction  was  afterwards  given  to  the  Central  Criminal 
Court,  and  the  sessions  of  the  Lord  High  Admiral  were 

(a)  See  the  csaie  of  Rex  v.  Sawyer,  post,  p.  101. 
(6)  3  Inst.  47. 


66  CASES  ON  THE 

1846.  merged  in  that  courfc ;  and  by  a  gubseqaent  act  of  Parlia- 
ment (c),  power  is  given  to  any  Judge  of  oyer  and  termi- 
ner and  gaol  deliyery  to  try  cases  of  morder  committed  on 
the  high  seas.  This  case  now  comes  on  to  be  tried  before 
me  and  a  jury,  under  those  enactments ;  but  the  crime  re- 
mains exactly  as  it  was  before  any  of  the  statutes. 

The  demurrer  was  overruled,  and  the  prisoners  all  pleaded 
Not  guilty. 

On  the  part  of  the  prosecution,  a  witness  named  Sobe- 
rino  de  Costa,  a  negro,  was  called.  Before  he  was  sworn, 
he  stated,  in  answer  to  questions  put  by  Manmng,  Serjt., 
that  he  was  bom  at  Boah,  in  Africa,  and  that  he  lived 
there  for  some  time,  and  then  was  sold  and  went  to  Bahia 
as  a  slave :  he  also  stated  that  he  was  a  Christian,  and  had 
been  baptized. 

Godson, — I  object  to  anything  further  being  asked. 

Platt,  B. — He  says  he  is  a  Christian ;  let  him  be  sworn. 

[The  witness  was  sworn  and  examined.] 

The  evidence,  as  regarded  the  seven  of  the  prisoners  who 
were  convicted,  established  the  follovring  facts : — 

On  the  22nd  of  February,  1845,  the  "  Felicidade,"  a 
Brazilian  schooner,  commanded  by  Joachim  Antonio  de 
Cirqueira,  and  bound  on  a  voyage  from  the  Brazils  to  Africa 
for  the  purpose  of  bringing  back  a  cargo  of  slaves,  arrived 
off  the  African  coast,  and,  on  the  26th  of  that  month,  while 
she  was  hovering  within  sixteen  miles  of  the  shore,  and 
within  six  degrees  north  lat.,  was  observed  by  her  Ma- 
jesty's ship  of  war  "  The  Wasp  "  stationed  oflF  the  slave 
coast  for  the  prevention  of  the  slave  trade,  and  then  cniis- 

(c)  The  Stat.  7  &  8  Vict.  c.  2. 
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ing  for  that  purpose  near  Lagos^  off  the  point  of  Benin,         \Bi5. 
under  the  command  of  Captain  Usher,  who,  upon  approach* 
ing  the  '^Felicidade/'  manned  two  boats  and  gave  the  com- 
mand of  them  to  Lieatenant  Stupart,  one  of  his  officers,  with 
orders  to  board  the  '^  Feliddade,"  and,  if  she  appeared  to 
be  fitted  np  for  the  slave  trade,  to  capture  her.   Lieutenant 
Stupart,  in  obedience  to  those  orders,  went  with  the  two 
boats  to  the  "Felicidade/'     Cirqueira,  the  captain,  imme- 
diately surrendered,  and,  accompanied  by  all  his  crew,  ex- 
cept Majaval  and  three  others,  was  conveyed  on  board  ''The 
Wasp.''    At  the  time  of  her  capture  the  ''  Felicidade''  was 
fitted  up  for  the  reception  of  a  cargo  of  slaves,  and  was 
within  sixteen  miles  of  the  shore.     On  the  27th  of  Feb- 
ruary, between  four  and  five  p.m.,  Captain  Usher,  having 
removed  from  the ''  Felicidade''  the  three  men  who  had  been 
left  with  Majaval,  sent  back  Cirqueira  to  the  ''Felicidade,'' 
manned  her  with  sixteen  British  seamen,  and  placed  her 
under  the  command  of  Lieutenant  Stupart,  and  directed 
him  to  steer  a  particular  course  in  pursuit  of  a  vessel  capa- 
ble of  being  seen  from  'The  Wasp"  although  then  invisible 
firom  the  "  Felicidade.''   Lieut.  Stupart  accordingly  steered 
that  course,  but  did  not  observe  any  object  until  the  fol- 
lowing morning  at  day-break,  when  he  descried  "The 
Echo,''  a  Brazilian  brigantine,  commanded  by  the  prisoner 
Serva.    He  chased  her,  and,  coming  up  with  her  at  ten  on 
the  following  night,  fired  a  pistol  as  a  signal  to  bring  to,  got 
into  the  jolly  boat,  and  hoisted  the  British  colours.     The 
captain  of ''TheEcho''  hailed  the  men  in  the  boat, and  asked 
irho  they  were ;  and,  upon  being  informed  that  they  were 
English,  immediately  set  sail.     Lieut.  Stupart  continued 
the  chase  and  overtook  "The  Echo''  at  eight  on  the  next 
night  within  ten  miles  of  the  African  coast,  when  and 
where  she  lowered  her  sails  and  surrendered. 

Lieut.  Stupart  had,  at  that  time,  under  his  command, 
Mr.  Thomas  Palmer,  a  midshipman,  and  sixteen  British 
seamen.  He  ordered  Mr.  Palmer,  and  eight  of  the  seamen, 
to  take  charge  of  "  The  Echo  "  during  the  night.    On  Mr. 
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1845.  Palmer  going  on  board  ''  The  Echo/'  he  fonnd  in  her  the 
prisoner  Serva,  Serva's  nephew^  twenty-five  men^  and  a 
cargo^  consisting  of  434  slayes;  and^  by  the  direction  of 
the  Lieut.  Stupart^  the  yessels  being  at  that  time  close 
together,  sent  Serva,  his  nephew,  and  eleven  of  the  crew, 
to  the  ''  Felicidade/^  where  they  remained  during  the  night 
in  the  custody  of  Lieut.  Stupart.  l)uring  the  chase,  and 
at  the  time  of  the  surrender,  Lieut  Stupart  wore  his  uni- 
form; and,  at  the  time  of  the  surrender  and  capture,  told 
Serva  he  was  going  to  take  them  to  her  Majesty's  ship  ''The 
Wasp,''  for  being  engaged  in  the  slave  trade.  *'  The  Wasp" 
had  printed  instructions  on  board.  Lieut.  Stupart  had  not 
any  printed  instructions  on  board  the  "  Felicidade,**  and  did 
not  shew  any  other  authority  than  his  uniform  and  the 
British  ensign.  He  had,  however,  boarded  ''  The  Echo"  seve- 
ral times  before,  and  to  Serva  was  well  known  as  an  officer 
in  her  Majesty's  navy.  The  slaves  had  been  shipped  on 
board  ''The  Echo "  at  Lagos.  At  nine  o'clock  in  the  morning 
neit  after  the  capture  Lieut.  Stupart  took  with  him  Serva's 
nephew  to  "  The  Echo,"  and  placed  Mr.  Palmer  and  nine 
British  seamen  under  his  command  on  board  the  "  Felici- 
dade,**  in  order  that  he  might  take  charge  of  her  and  of  Serva, 
Cirqueira,  Majaval,  the  prisoners  Alves,  Bibiero,  Fran- 
cisco, Martinos,  Joaquim  Santos,  Manuel  Antonio^  Jos^ 
Antonio,  and  three  others  of  ''  The  Echo's  *'  crew.  With- 
in an  hour  afterwards,  Serva,  Majaval,  Alves,  Bibeiro,  Fran- 
cisco, Martinos,  and  Santos  conspired  together  to  kill  all 
the  English  on  board  the  "Felicidade"  and  take  her;  and, 
in  pursuance  of  that  conspiracy,  rose  upon  Mr.  Palmer  and 
his  men,  and,  after  a  short  conflict,  succeeded  in  slaughter- 
ing them  \  Majaval  having,  in  the  course  of  that  conflict, 
stabbed  and  thrown  overboard  Mr.  Palmer.  Cirqueirs, 
although  solicited  by  Serva  to  join  in  the  plot,  refused  to 
do  so,  and  endeavoured  to  dissuade  him  from  carrying  it 
into  execution. 

Manning,  Serjt.,  and  R.  P.  Collier^  for  the  prisoners,  ob- 
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jected,  that  the  capture  of  the  ''  Felicidade  "  was  illegal;  1345, 
and  that  the  capture  of ''  The  Echo ''  was  also  illegal;  and 
that  the  act  of  killing  Mr.  Palmer  was  either  justifiable  or 
amounted  to  a  less  offence  than  murder.  They  cited  the 
cases  of  Beje  v.  Depardo  (d),  Rex  v.  Sawyer  {e\  and  Regina 
▼.  Azzopardi  (J),  and  referred  to  the  Portuguese  treaty  of 
1815,  the  Brazilian  treaty  of  1826,  the  8rd,  5th,  6th,  and 
7th  articles  of  the  additional  convention  to  the  Portuguese 
treaty,  the  1st,  7th,  and  8th  articles  of  the  instructions  in- 
tended for  British  and  Portuguese  ships  of  war,  and  the 
sUts.  5  Geo.  4,  c.  113,  and  7  &  8  Geo.  4,  c.  74  {g). 

Platt,  B.,  was  of  opinion  that  the  ''Felicidade''  was  in  the 
lawful  custody  of  her  Majesty's  officers;  that  all  on  board 
that  vessel  were  within  her  Majesty's  Admiralty  jurisdic- 
tion; and  that  the  jury,  if  satisfied  by  the  evidence  that 
the  prisoners  plotted  together  to  slay  all  the  English,  or 
rob  and  run  away  with  the  vessel,  and  that  in  carrying 
that  design  into  execution  the  prisoner  Majaval  killed  Mr. 
Palmer  by  stabbing  him,  and  that  the  other  six  prisoners 
were  present  aiding  and  assisting  Majaval  in  the  commis- 
sion of  that  act,  ought  to  find  them  guilty  of  murder. 

The  jury  found  the  prisoner  Majaval  and  six 
other  of  the  prisoners  guilty,  and  acquitted 
the  three  others. 

Platt,  B.,  reserved  the  case  for  the  opinion  of  the  fifteen 
Jadges. 

Gockon,  Cockbum,  Uayward,  and  JPotUden,  for  the  Crown. 

[d)  R.  8c  R.  C.  C.  134,  and  1      intended  for  British  and    Portu- 
Taant26.  guese  ships  of  war,  are  set  forth 

(e)  Id.  294,  and  post,  p.  101.  verbatim  in  the  stat.  5  Geo.  4,  c. 
(/)  Ante,  Vol.  1,  p.  203.  113,8. 52 ;  and  the  Brazilian  treaty 
(g)  The   Portuguese   treaty  of     of  1826  is  recited  in  the  preamble 

1815.    The  additional  convention      to  the  stat.  7  &  8  Geo.  4,  c.  74. 
to  that  treaty,  and  the  instructions 
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lg45  Mnmmff,  Scrjt.,  for  the   piiaoner  Ribiero  and  four 

^' — ^'-^      others. 

RSODIA 

sJmta.  IL  p.  Collier,  for  the  prisoner  Majaval  and  four  others. 

l/LttanMB-'-Sc&eiiorMfor  ike  AimiraUy,  and  EdmrnrndM.^ 


Nov.  15.  BBrOBB  LOBD  DENMAN,  C.  J.;  TINDAI^  C.  J.;  FOIXOCK,  C.  B.; 
PABKE,  B.;  ALDEBSON^  B.;  PATTBSON,  J.J  WIIXIAM8,  J.; 
COLTMAN,  J.;  MAULB,  J.;  BOLFE,  B.J  WIOHTMAN,  J.;  ERI.E9 
J. ;    AND  PLATT^  B. 

Manning,  Seijt.,  for  the  prisoners  Ribiero,  Francisco, 
Martinos,  and  Santos.— I  submit,  that  this  conviction  ia 
wrong  on  two  grounds:  first,  that  no  crime  of  felony  was 
committed  by  the  prisoners,  or  either  of  them ;  secondly,  if 
a  crime  in  the  nature  of  felony  was  committed,  the  Ck>nrt 
at  Exeter  had  no  cognisance  of  the  case.  The  ground  on 
which  I  say  that  no  felony  was  committed  is,  that  the  **Fe- 
licidade''  and  "  Echo'*  were  both  of  them  wrongfully  taken ; 
but  it  will  be  sufficient  for  me  to  shew  that  either  of  them 
was.  The  capture  of  the  "  Felicidade*'  was  in  this  way: 
that  vessel  had  left  a  port  in  Brazil  for  the  purpose  of 
going  to  Africa  to  take  in  slaves :  she  had  taken  no  slaves 
on  board,  but  was  fitted  up  for  them  at  the  time  of  her 
capture.  It  was  said,  on  the  part  of  the  prosecution,  that, 
by  the  Ist  article  of  the  Brazilian  treaty  of  1826,  the  car- 
rying on  of  the  African  slave  trade  by  any  Brazilian  sub- 
ject after  three  years  from  the  ratification  of  that  treaty 
'' should  be  deemed  and  treated  as  piracy;''  and  that  it 
should  be  lawful  to  hunt  down  as  pirates  all  persons  who 
carried  on  that  trade:  however,  I  take  it  to  be  clear,  that 
a  declaration  between  two  nations  by  a  treaty  that  a  thing 
shall  be  a  crime  which  was  not  so  before,  will  not  cause 
that  thing  to  become  a  crime  till  it  is  made  so  by  muni- 
cipal law.     By  the  stat.  5  Geo.  4,  c.  ll&,'s.  9,  (passed  in 
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1824),  the  taking  or  keeping  slayes  on  board  a  ship  is  to  1345^ 
be  deemed  piracy;  but  the  offence  of  fitting  out  vessels  for 
the  ahiTe  trade^  nnder  the  10th  section  of  that  act,  is  not  so, 
thongh  it  is  declared  to  be  a  felony.  And  it  is  said,  that,  by 
the  treaty  of  1826,  all  Braiilian  subjects  who  carry  on  the 
alsTe  trade  are  to  be  deemed  pirates.  Now,  I  submit,  that, 
if  the  treaty  had  been  in  terms  as  large  as  the  10th  section 
of  the  Stat.  5  Greo.  4,  c.  118,  it  would  not  be  binding  on 
Brazilian  subjects,  so  as  to  make  them  guilty  of  a  crime  in 
disobeying  its  provisions.  Can  a  man  be  indicted  for  an 
offence  against  a  treaty  ?  In  1570,  Philip  the  Second  of 
Spain  made  an  edict,  that  fraudulent  insurers  should  be 
deemed  pirates;  and  in  1580,  the  same  prince  made  an- 
other edict,  that  all  persons  who  cut  the  nets  of  the  herring 
fishers  should  also  be  deemed  pirates.  But  it  could  hardly 
be  amtended,  that  any  of  these  persons  would  be  liable  in 
this  country  as  pirates.  If  the  sacred  character  of  an  am- 
bassador was  not  noticed  in  an  English  court  of  justice 
without  an  act  of  Parliament,  h  fortiori  it  would  not  have 
been  if  it  had  depended  upon  a  treaty  only.  By  the  first 
article  of  the  instructions  intended  for  British  and  Portu- 
guese ships  of  war,  it  is  declared,  that  "  ships,  on  board 
of  which  no  slaves  shall  be  found,  intended  for  purposes  of 
traffic,  shall  not  be  detained  on  any  account  or  pretence 
whatever." 

Erlb,  J. — ^There  is  an  additional  article  of  the  15th  of 
March,  1823  (A),  as  to  vessels  in  which  slaves  "  have  been 
put  on  board." 

Aldbrson,  B. — ^That  must  mean  ''have  been  put  on 
board"  in  the  voyage  in  which  the  vessel  is  captured. 

Pollock,  C.  B. — That  would  apply  to  cases  where  slaves 
were  thrown  overboard  in  a  chase. 

(k)  This  additional  article  is  set  forth  in  the  stat.  5  Geo.  4,  c.  113. 
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1846.  Manning^  Seijt. — There  was  no  evidence  at  the  trial  of 

any  municipal  law  of  Brazil;  but  it  was  contended^  that^ 
even  supposing  the  '^  Felicidade '^  had  been  improperly 
taken,  yet^  as  she  was  in  fact  captured  by  a  British  ship^ 
the  sovereignty  of  the  Queen  of  England  was  established 
on  board  her^  and  all  persons  on  board  her  were  subject  to 
the  British  crown,  and  idso  subject  to  the  laws  of  England. 
This  certainly  cannot  be  so,  for,  if  it  were,  it  would  follow, 
that,  if  a  ship  sent  out  from  Hull  by  the  Yorkshire  clothiers 
were  seized  on  the  coast  of  Spain  on  an  imputation  of 
smuggling,  and  were  taken  possession  of  by  a  Spanish  man* 
of- war,  every  Englishman  on  board  would  immediately  owe 
allegiance  to  the  Queen  of  Spain,  and  be  bound  by  the 
Spanish  laws;  and  if  he  ventured  to  question  the  tenets  of 
the  Church  of  Borne,  he  would  be  liable  to  be  lawinlly 
burnt.  I  would  idso  observe,  that  the  book  of  instructions 
on  board  "  The  Wasp  '^  directed  the  capture  of  ships  that 
had  no  slaves  on  board,  but  the  governing  instructions 
are  those  contained  in  the  stat.  5  Geo.  4,  c.  113. 

Platt,  B. — The  instructions  which  were  on  board  ''The 
Wasp  **  were  not  given  in  evidence.  One  of  the  witnesses 
said,  that  they  had  instructions  on  board ;  but  it  was  not 
shewn  what  they  were. 

Manning^  Serjt. — If  those  instructions  were  not  in  evi- 
dence, they  should  have  been  put  in  (t). 


(i)  The  instructioni  on  board  "  By  the  Commissioners  for  exe- 
"  The  Wasp,"  as  to  Brazilian  vessels  cuting  the  office  of  Lord  High  Ad- 
engaged  in  the  African  slave  trade,  miral  of  the  United  Kingdom  of 
were  as  follows : —  Great  Britain  and  Ireland,  &c. 

*^  Instructions  for  commanders  **  By  the  convention  of  the  23rd 

of  her  Majesty's  ships  authorized  of  November,  1826,  between  Great 

to  act  under  the  convention  between  Britain  and  Brazil,  (Article  1),  it 

Great    Britain  and  Brazil,   dated  was  declared,  that,  at  the  expiration 

the  23rd  of  November,  1826,  for  of  three  years  from  the  exchange  of 

the  abolition  of  the  African  slave  the  ratification  of  that  convention, 

trade.  the  carrying  on  of  the  slave  trade 
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Albebson,  B. — ^You  say  that  the  instructioiis  which 
were  on  board  ''The  Wasp  "  do  not  comply  with  the  statute 


1846. 


hy  Brazilian  subjects,  in  any  man- 
ner whatever,  should  be  unlawful, 
tod  sboold  be  deemed  and  treated 
as  piracy. 

**  In  carrying  into  effect  the  sti- 
pulations of  that  convention,  the 
parties  agreed  to  adopt  and  renew 
mutatis  mutand'u  thetreaty  between 
Great  Britain  and  Portugal,  of  the 
22Dd  January,  1815,  and  the  ad- 
ditional convention  of  the  28tli 
July,  1817,  and  the  several  ex- 
planatory and  additional  articles 
thereto. 

'*Y(Hir  conduct  in  suppressing 
dave  trade  carried  on  in  Brazilian 
Teasels  must  be  governed  and 
regulated  by  the  following  in- 
strocuons,  which  are  framed  in 
conformity  with  those  compacts 
with  Portugal,  as  altered  by  the 
convention  with  Brazil,  for  the  pur- 
pose of  distinctly  pointing  out  the 
course  which  you  are  to  pursue  in 
carrying  the  last-mentioned  con- 
Testion  into  execution. 

**AtAkority  to  aei  under  the  Con' 
ventum.  —  Commanders  of  her 
Majesty's  ships  are  not  authorized 
to  warch  Brazilian  vessels  unless 
doly  provided  with  the  instructions 
for  ships  of  war,  annexed  to  the 
additional  convention  with  Portu- 
gal, of  the  28th  July,  1817,  and 
vith  special  orders  from  the  Ad- 
miralty to  carry  the  same  into 
efl^t ;  but,  when  furnished  with 
these  documents,  they  are  author- 
ittd  to  visit,  search,  and  detain 
uiy  Brasilian  vessel,  which,  upon 
reasonable  ground,  may  be  sns- 
P^ted  of  being  engaged  in  slave 
trade. 
**  rtid  and  Searekj^The  author- 


ity  to  visit  and  search  must  he  exer- 
cised under  the  following  restric- 
tions and  regulations  : — 

**  First,  In  no  case  is  the  search 
to  be  made  by  an  officer  under  the 
rank  of  lieutenant  of  the  navy. 

"  Secondly,  The  right  of  search 
can  only  be  exercised  on  merchant 
vessels. 

**Deteniian, — It  will  be  your 
duty,  when  duly  authorized,  to 
seize  any  Brazilian  vessel  found, 
where  search  is  permitted,  when- 
ever it  shall  appear 

''  First,  That  slaves,  for  the 
purpose  of  traffic,  are  or  have  been 
on  board  during  the  particular  voy- 
age on  which  the  vessel  may  be 
captured; 

<'  Secondly,  That  the  vessel  has 
on  board  fittings  or  equipments  for 
slave  trade,  or  that  other  proofs 
are  found  shewing  the  vessel  to  be 
engaged  in  that  trade. 

**  Negro  servants  or  sailors 
found  on  board  Brazilian  vessels 
must  not  in  any  case  be  deemed  a 
sufficient  cause  of  detention. 

**  Proeeedin^t  at  the  Port  of 
A^udieation, — If  the  detained  ves- 
sel be  carried  to  a  Brazilian  port, 
the  officer  in  charge  will  deliver 
up  to  the  Brazilian  authorities  the 
crew  of  the  vessel,  and  will  iitform 
her  Majesty's  minister  at  Rio 
thereof,  in  order  that  the  minister 
may  require  that  the  treaty  declaim- 
ing the  slave  trade,  when  carried 
on  by  Brazilian  subjects,  to  be  pi- 
racy, may  be  carried  into  execu- 
tion. 

<*The  rights  conferred  by  the 
convention  must,  in  every  case  and 
in  all  stages,  be  exercised  in  the 
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1845.  if  thejr  are  in  eyidence;  bat,  if  they  are  not  in  evidence,  yoa 
■ay  that  they  onght  to  have  been  so,  that  yon  might  shew 
the  discrepancy. 

Manning f  Serjt — If  the  "  Felicidade  '*  was  wrongfully 
captured,  she  remained  a  Brazilian  vessel,  and  therefore  no 
offence  has  been  committed  against  the  English  laws.  I 
now  proceed  to  shew  that  the  captnre  of  "The  Echo"  was 
illegal.  "The  Echo"  was  taken  by  the  "Felicidade"  after  her 
capture  by  the  British;  and  by  the  treaties  there  is  to  be 
no  capture  or  search  except  by  a  vessel  of  the  royal  navy, 
nor  by  any  person  of  less  rank  than  a  lieutenant.  It  is 
contended  that  the  "  Felicidade"  became  a  British  vessel  by 
capture;  and  the  learned  Baron  said  at  the  trial  that  she 
might  be  considered  as  a  part  of  "  The  Wasp." 

Alderson,  B. — K  these  persons  had  been  brought  on 
board  "  The  Wasp,"  and  had  there  conspired  to  kill  the  En- 
glish, and  had  done  so,  would  not  that  have  been  murder? 

Manning ^  Serjt. — The  "Felicidade"  was  not  a  British  ship 
till  she  was  condemned.  In  the  case  of  the  "  Melomane(A:), 
it  was  held  by  Sir  WiUiam  Scott,  that,  where  a  prize  was 
taken  by  a  boat  hired  by  the  captain  of  a  king^s  ship,  and 
manned  by  a  part  of  the  ship's  crew,  but  without  a  com- 
mission or  authority  from  the  Admiralty,  such  prize  would 

mildest  manner,  and  with  every  merchant  vessels  suspected  of  being 

attention  which  ought  to  be  ob-  engaged  in  slave  trade,  as  may  be 

served  between  allied  and  friendly  exercised  by  her  Majesty's  ships  of 

nations;  and  you  will  bear  in  mind  war  so  auUiorixed  with  respect  to 

iho  responsibility  of  Great  Britain  Brazilian  vessels, 
to  make  good  any  losses  which  Bra-  *' Given  under  our  hands,  this 

tilian  subjecU  may  suffer  by  the  12th  day  of  June,  1844. 
arbitrary  orillegal  detention  of  their  (Signed)    '*  G.  Cockburm. 


«  W.  H.  Gaob. 

**  Brasilian  ships  of  war,  duly      ''  By  command  of  their  Lordships, 
•uthorised  under  the  convention,  (Signed)    "Sidney  Hbrbbrt." 

have  the  same  right  of  search  and 
detention  with  respect  to  British  (k)  5  Rob.  41, 
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not  enure  to  the  benefit  of  the  king's  ship,  and  that  the  1345^ 
capture  was  not  made  by  persons  legally  commissioned  to 
take  for  their  own  benefit.  I  also  objected,  that  the  search 
of  "  The  Echo'*  was  by  Mr.  Palmer,  who  went  on  board  her, 
and  not  by  Lieat.  Stnpart,  who  remained  on  the  deck  of 
the  other  ship ;  and  that,  the  search  being  illegal,  the  cap- 
ture was  also  illegal.  How  could  the  people  on  board  "  The 
Echo*'  know  that  a  Brazilian  built  vessel,  built  for  the 
slare  trade,  belonged  to  the  royal  navy  of  Oreat  Britain  ?  The 
"Peliddade^was  not  sent  after  ''TheEcho^'by  "The  Wasp." 
There  is  no  evidence  that  this  was  the  particular  vessel 
that  the  "Pelicidade"  was  sent  after;  and  if  "The Echo"  was 
not  taken  by  '^The  Wasp,"  she  was  not  taken  by  a  ship  that 
had  printed  instructions  on  board.  I  say,  that,  if  English- 
men were  taken  by  a  French  vessel  on  suspicion  of  smug- 
gling in  France,  and  were  under  duress,  they  would,  if 
▼rongfully  taken,  have  a  right  to  liberate  themselves,  and 
not  wait  for  liberation  by  the  law  of  the  foreign  country ; 
and  they  would  also  have  a  right  to  retake  the  property 
of  which  they  had  been  wrongfully  deprived.  I  submit, 
therefore,  tha^  as  Majaval  had  a  right  to  liberate  himself 
and  retake  his  ship,  the  other  prisoners  had  also  a  right  to 
rise,  because  they  were  wrongfully  taken ;  and  that  they 
also  had  a  right  to  assist  Majaval  to  retake  his  ship ;  it 
being  clear  that  no  means  short  of  what  they  used  would 
ha?e  effected  their  purposes ;  and  they  were  not  bound  to 
wait  for  the  decision  of  a  court  at  Sierra  Leone. 

Aldebson,  B. — It  would  be  difficult  to  shew  that  it  was 
necessary  to  murder  every  Englishman  on  board.  It  is 
not  so  found ;  and  it  is  not  even  found  that  it  was  neces- 
saiy  to  kiU  Mr.  Palmer. 

Mamung^  Serjt. — There  was  n<r  way  for  these  persons  to 
obtain  their  liberty  at  the  moment,  except  by  what  they 
did.  No  excess  of  violence  is  shewn ;  and  it  was  done 
o?er  and  over  again  during  the  war,  and  was  commended. 

VOJ*  II.  F  N.  p. 
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IS45.        There  is  nothing  to  distinginsh  this  case  from  that  of  the 
crew  of  a  merchant  vessel  rising  on  the  crew  of  a  privateer 
who  have  captnred  them,  excqptthat  that  wonld  be  arising 
after  a  lawful  capture,  which  this  was  not.    I  now  come  to 
the  other  branch  of  my  argument — ^that,  even  supposing 
that  murder  was  conmiitted  by  the  prisoners,  they  are  not 
amenable  to  the  laws  of  this  country.     I  apprehend  that  it 
is  clear,  that  a  foreigner  committing  a  crime  in  a  foreign 
country  is  not  amenable  to  the  laws  of  this  country,  and 
that  if  these  persons,  being  Brazilians,  had  committed  this 
offence  at  Bio  de  Janeiro,  they  could  not  have  been  tried 
for  it  here ;  so,  if  they  had  committed  the  offence  on  board 
a  Brazilian  vessel,  even  if  an  Englishman  had  been  kiUed. 
A  Brazilian  bottom  is  precisely  the  same  as  Brazilian  land. 
I  submit,  also,  when  the  taking  of  a  vessel  is  tortious,  it  will 
not  alter  the  nationality ;  and,  further,  that,  even  if  the 
taking  be  rightful,  the  nationality  of  the  vessel  will  not  be 
changed  till  she  is  condemned.  The  '^Felic^dade^'  never  was 
condemned,  as  she  was  lost  before  condemnation  could  take 
place  j  but,  even  if  the  ^'  Felicidade'^  had  been  condemned, 
your  Lordships  would  not  make  men  guilty  of  a  crime  by 
relation,  which  was  not  a  crime  at  the  time.    In  the  case  of 
Beg.  V.  Depardo  (Z),  which  was  a  case  of  manslaughter 
committed  in  China  on  an  Englishman  by  an  alien  enemy, 
who  had  been  a  prisoner  of  war,  and  was  then  acting  as  a 
mariner  on  board  an  English  merchant  vessel,  it  was  ob- 
jected that  the  prisoner  could  not  be  tried  in  England  un- 
der a  commission  founded  on  the  stat.  33  Hen.  8,  c  38, 
and  43  Geo.  3,  c.  118,  s.  6.    No  judgment  was  given;  but 
the  marginal  note  of  the  case  states  that  the  prisoner  was 
not  triable  here.     Buonaparte  declared  that  all  vessels 
which  touched  at  EngKsh  ports  should  be  deemed  English, 
but  that  declaration  would  not  give  the  courts  here  author- 
ity to  try  all  offences  committed  on  board  such  vessels. 
The  caseof /Z^^ifia  V.  Azzopordiim)  was  the  case  of  a  Mal- 

(/)  1  T«uQt.  2<k  (m)  Ant^  Vol.  1,  p.  203. 
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te»e,  who  was  a  Britisli  subject^  tried  for  the  murder  of  a        1845. 
Dutch  woman. 

PoixocK,  C.  B. — ^That  case  merely  decides  that  the  stat. 
9  Geo.  4y  c  31,  s.  7,  was  passed  to  restrain  the  crimes  of 
murder  and  manslaughter  by  British  subjects  all  over  the 
world.    It  has  nothing  to  do  with  this  case. 

Mammg^  Seijt. — I  therefore  submit,  that  a  crime  com- 
mitted by  a  foreigner  in  a  foreign  Tessel  which  has  not  lost 
its  nationality,  is  not  triable  here. 

jR.  P.  Collier^  for  the  prisoners  Ser?a,  Majaval,  and  Al- 
Tes.— No  one  is  triable  in  our  country,  unless  he  owes  alle- 
giance to  our  sovereign,  or  has  given  assent  to  our  laws. 
In  CabMs  case  (ii),  it  is  laid  down  that  allegiance  is  of  four 
kinds: — 1st,  the  allegiance  of  natural-born  subjects,  %ean^ 
nahtraUg;  2nd,  the  allegiance  by  acquisition  or  denization, 
Bgeaniia  acquUUa;  3rd,  local  allegiance,  ligeantia  localu; 
and,  4th,  Ugeaniia  legaUs,  which  is  allegiance  in  a  manner 
prescribed  by  our  municipal  law,  which  is  not  material  to 
this  case;  and  there  is  no  doubt  that  the  law  implies,  that 
if  a  person  yoluntarily  comes  to  this  country,  he  submits 
himself  to  our  laws,  and  the  ground  for  this  is,  that  we 
conld  exclude  him.  This  principle  is  laid  down  by  the  best 
writers  on  the  law  of  nations.  Grotius  says  (o),  '^  Qui  in 
oUqw  loco  conirafdt  is  gubdUus  temporaneus  legibui  loci 
mbjicUur,**  ''ratio  est,  quia  ad  gubemationem  populi 
nmaHier  necessarium  est,  ut  qui  populo  vel  ad  tempus  se 
aimucent  H  conformesse  reddant  ^fus  populi  institutis;"  and 
Haber  says  {p),  ''  Pro  subfectis  imperio  habendi  sunt  omnes 
qui  intra  terminos  gusdem  reperiuntur,s%ve  inperpetuum,  she 
si  tempus  ibi  commoranturJ*  It  is  laid  down  by  Mr.  Justice 
Story  (y),  that, "  in  regard  to  foreigners  resident  in  a  coun- 

(s)  7  Co.  5  b.  tit  3,  ax.  2. 

(o)  Lib.  2,  c.  2,  n.5.  {q)  Stor.  Confl.  of  Laws,  Chap, 

(p)  Habenu,  Proelect.  Juris  ci-  xiv,  s.  541. 
▼ilii,  Dt  Conficiu  Legum,  lib.  1, 
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1845.         try,  although  some  jurists  deny  the  right  of  a  nation  gene- 
rally to  legislate  OTer  them,  it  would  seem  dear,  upon 
general  principles  of  international  law,  that  such  a  right 
does  exist,  and  the  extent  to  which  it  should  be  carried  Lb 
a  matter  purely  of  municipal  arrangement  and  policy;" 
and  it  is  said  by  Yattel  (r),  that, ''  even  in  those  countries 
which  every  foreigner  may  fireely  enter,  the  sovereign  is 
supposed  to  allow  him  access  only  on  this  tacit  condition, 
that  he  will  be  subject  to  the  laws  :^^  "  in  virtue  of  this 
submission,  foreigners  who  commit  faults  are  to  be  punished 
according  to  the  laws  of  the  country.*'     Lord  Coke's  defi- 
nition of  murder  is(«),  ''When  a  man  of  sound  memory, 
and  of  the  age  of  discretion,  unlawfully  killeth,  within  any 
county  of  the  realm,  any  reasonable  creature  in  the  king's 
peace  with  malice  forethought;''  but  this  must  be  taken  with 
a  limitation  that  the  accused  owed  allegiance  to  the  king, 
as  Lord  Coke  says  {t)  that  Perkin  Warbeck  was  not  triable 
here  for  high  treason  committed  in  this  country,  because 
he  was  an  alien  enemy  in  arms.   And  in  Calvin^s  case  (u)  it 
is  laid  down,  that,  "  if  an  enemy  were  to  take  one  of  oar 
towns  and  establish  a  colony  there,  persons  born  in  that 
colony,  although  within  this  country,  would  not  owe  alle- 
giance," and  consequently  they  would  not  be  triable  by 
our  laws ;  and  what  I  contend  for  is,  that  the  jurisdiction 
of  the  British  Admiralty  cannot  apply  to  any  persons  but 
those  who  owe  allegiance  to  our  sovereign :  anything  beyond 
that  would  be  in  contravention  of  the  power  that  every  state 
has  for  the  government  of  its  own  subjects.     It  would  be 
unjust  that  a  man  should  be  bound  by  laws  which  he  does 
not  understand,  in  a  state  where  he  has  no  protection;  and 
a  forced  protection  is  not  sufiScient.    It  would  be  unjust  to 
try  Brazilians  by  our  laws  for  slave-trading,  which  is  not 
treated  in  their  country  as  it  is  with  us;  and  I  submit,  that 
the  Admiralty  of  this  country  can  only  try  persons  who  com- 


(r)  Vattel,  (ChiUy's  ed.),  p,  172.        (/)  Calvin's  ease,  7  Co.  6  b. 
(*)  3  Inst  47.  (ii)  7  Co.  6  b. 
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mit  crimes  on  board  ships^  and  are  within  the  king's  alle- 
giance ;  and  that  a  foreigner,  to  be  within  the  term  '^  allegi- 
ance'*  so  as  to  giye  onr  Admiralty  power  to  try  him,  must 
have  Toluntarily  come  on  board  a  British  ship. 

Alde&son,  B. — ^If  a  prisoner  of  war  killed  the  captain 
who  carried  him  on  board  his  ship,  would  he  not  be  triable 
here? — and  yet  he  does  not  come  on  board  voluntarily. 

R,  P.  CoOier.—ln  cases  of  prisoners  of  war,  the  prisoner 
is  not  killed  by  the  captor,  as  he  might  be;  and  he  may  be 
said,  where  his  life  is  spared,  to  enter  into  a  compact  with 
the  captor,  and  to  abide  by  the  rnles  of  war.  In  the  case 
of  Regina  ▼.  De  Mattos  (a:),  it  was  held  that  the  prisoner 
was  not  indictable,  under  the  stat.  9  Geo.  4,  c.  31,  s.  7,  for 
the  murder  of  a  person  on  land  abroad,  because  the  person 
died  on  board  a  ship,  though  the  blow  was  given  when  the 
person  was  on  land.  Depardo  was  tried  under  a  commis- 
sion issued  under  the  stat.  33  Hen.  8,  c.  23,  which  gave 
jurisdiction  to  try  offences  committed  in  this  country  or 
abroad :  it  indeed  applied  to  all  the  world.  Depardo  owed 
no  allegiance  to  the  king,  although  he  was  one  of  the  crew 
of  a  British  merchant  vessel,  and  was  only  a  short  time  on 
shore  in  a  foreign  country,  with  an  animu8  revertendi. 

Alde&son,  B. — Depardo  did  not  owe  any  general  alle- 
pmce  to  the  king,  and  the  blow  was  in  that  case  given  on 
shore  in  a  foreign  country.  The  temporary  allegiance  of 
the  foreigner  ceases  when  he  goes  on  shore  abroad,  but  the 
natoral-bom  subject  takes  his  allegiance  with  him. 

R.  P.  ColRer. — It  does  not  follow,  that,  because  Lieut. 
Stnpart  might  have  been  tried  here  for  the  murder  of  a 
foreigner,  that  that  foreigner  might  be  tried  here  for  the 
murder  of  Lieut.  Stupart.     Lord  Hale  says  (y),  that,  if  an 

(x)  7  C.  &  p.  458.  (y)  1  H.  P.  (\  433. 
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1345^        Englishman  "  kill  an  alien  enemy  within  this  kingdom, 
jet  it  is  felony,  unless  it  be  in  the  heat  of  war  and  in  the 
actual  exercise  thereof/'    I  admit  that  pirates  are  an  ex- 
ception to  all  these  rules,  and  may  be  hunted  down  by 
any  persons ;  but  I  submit,  that  none  of  the  prisoners  in 
the  present  case  were  pirates  by  the  law  of  nations.     Lord 
Stowell,  so  lately  as  the  year  1827,  said  that  slayes  were 
property,  and  that  the  transfer  of  them  was  lawful ;  and  I 
therefore  submit,  that,  by  the  law  of  nations,  dealers  in 
slaves  are  not  pirates.    If  the  prisoners  in  this  case  are 
pirates  at  all,  they  are  only  made  so  by  treaty.     Now,  a 
treaty  cannot  make  that  a  crime  which  was  not  so  before. 
The  sovereign  of  this  country  may  make  a  treaty  of  alli- 
ance, but  not  of  ceding  territory  nor  of  subsidy;  as  for  these, 
the  assent  of  Parliament  is  necessary.    Here  we  have  a 
treaty  with  the  Emperor  of  Brazil,  declaring  that  slave 
trading  shall  be  treated  as  piracy;  but,  even  if  the  Empe- 
ror of  Brazil  were  a  despotic  sovereign,  some  law  passed 
by  him  as  a  legislator  should  have  been  given  in  evidence, 
which  could  not  be,  as  the  Court  knows  that  the  constitu- 
tion of  Brazil  is  representative.     I  understand  that  the 
learned  Baron,  at  the  trial,  considered  the  instructions  to 
ships  of  war  to  be  directory  only:  but  could  an  officer  of 
the  navy  multiply  the  navy  by  authorizing  more  ships? 
The  reason  why  the  treaty  is  so  explicit  is,  that  the  Bra- 
zilian slavers  may  know  when  they  might  resist  and  when 
they  might  re-capture ;  for  I  apprehend  that  the  right  of 
re-capture  follows  the  right  of  resistance.    I  next  have  to 
submit,  that,  where  there  is  an  illegal  detention,  the  death 
of  the  party  detaining  cannot  amount  to  more  than  man- 
slaughter; and  that,  if  a  man  were  in  unlawful  custody,  and 
killed  the  gaoler,  it  would  not  be  murder. 

Alderson,  B. — That  would  depend  on  circumstances. 

R.  P.  Collier. — I  submit,  first,  that  no  person  is  triable 
in  this  country  who  does  not  owe  allegiance  to  our  sove- 
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reign  in  one  of  the  modes  mentioned  in  CcdvirCs  case,  or  1345^ 
in  the  instance  of  the  prisoner  of  war  whose  life  has  been 
spared;  and  that  persons,  except  in  this  instance,  cannot 
owe  allegiance  unless  they  were  bom  in  this  country  or 
sie  in  it  by  their  own  consent;  and  that  the  treaty  in  this 
case  does  not  amount  to  such  consent.  I  submit,  also,  that, 
efen  if  this  Mr.  Palmer  had  been  killed  on  board  ''  The 
Wasp,''  the  case  would  not  have  been  triable  here,  as  these 
persons  would  not  have  been  on  board  ''The  Wasp  "  by  their 
own  consent;  and  that,  however  that  might  be,  as  the  ''  Fe- 
firidade"  was  illegally  taken,  that  vessel  was  in  effect  the 
same  as  Brazilian  ground,  and  that  a  child  bom  there 
would  have  been  a  Brazilian  subject  And  I  further  sub- 
mit, that,  even  if  the  prisoners  were  triable  in  this  country, 
that  which  they  did  was  to  liberate  themselves  from  un- 
lawfol  custody,  and  therefore  less  than  the  crime  of  mur- 
der. Lieut.  Stupart  was  either  a  private  wrongdoer,  or  a 
pahlic  servant,  acting  on  instructions  which  were  contrary 
to  the  treaty.  K  he  was  a  private  wrongdoer,  his  acts 
could  not  bring  a  Brazilian  vessel  within  the  jurisdiction 
of  this  country :  if  he  was  a  public  servant  acting  on  in- 
itroctions  contrary  to  the  treaty  between  his  own  nation 
sad  another  nation,  it  was  an  act  of  hostility,  and  the  pri- 
soners were  justified  in  what  they  did  by  the  laws  of  war, 
if  not  by  the  laws  of  peace. 

Godnn,  for  the  Crown. — It  is  laid  down  by  Mr.  Jus- 
tice Foster  {z),  that,  "  in  every  charge  of  murder,  the 
fact  of  killing  being  first  proved,  all  the  circumstances 
of  accident,  necessity,  or  infirmity  are  to  be  satisfactorily 
proved  by  the  prisoner,  unless  they  arise  out  of  the 
evidence  produced  against  him,  for  the  law  presnmeth 
the  fiMst  tb  have  been  founded  in  malice  till  the  contrary 
appeaieth.*'  On  the  part  of  the  prosecution,  the  death 
of  Mr.  Palmer  by  violence  was  proved ;  and  it  is  said 
for  the  prisoners,  that  they  were  kept  in  a  place  where 

W  Foit.  C.  L.  255. 
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1845.        there  was  no  right  to  confine  them.  It  is  proTed  that  they 
conspired  to  seize  the  ship,  they  themselves  belonging 
not  to  that  ship  but  to  another;  and  that  they  conspired  to 
kill  the  English^  and  to  take  away  the  ship  of  Cirqueira. 
I  shall  submit^  first,  that  the  ^'  Felicidade ''  was  legally 
taken.    Captain  Usher  had  authority  from  the  Admiralty 
to  cruise  for  vessels  engaged  in  the  slave  trade^  and  had  in- 
structions on  board  his  ship, ''  The  Wasp.'^   He  sent  a  boat 
to  take  the  ^'  Felicidade/^  and  it  followed  her  till  ahe  sur- 
rendered to  Lieut.  Stupart^  who  had  with  him  the  ensign 
and  the  jolly-boat  of  "  The  Wasp/'  which  he  brought  from 
"The  Wasp,  and  the  captain  of  the  "Felicidade/*  Cirqueira, 
then  submitted.      Had  Lieut.  Stupart  a  right  to  detain 
and  to  retain  the  "  Felicidade,'^  as  she  had  no  slaves  actually 
on  board  ?     By  the  Ist  article  of  the  treaty  between  this 
country  and  Brazil,  which  is  recited  in  the  preamble  to  the 
stat.  7  &  8  Geo.  4,  c.  74^  it  is  declared,  that,  after  the  ex- 
piration of  three  years  from  the  ratification  of  that  treaty, 
"it  should  not  be  lawful  for  the  subjects  of  the  Emperor 
of  Brazil  to  be  concerned  in  the  carrying  on  of  the  African 
slave  trade  under  any  pretext  or  in  any  manner  whatever; 
and  that  the  carrying  on  such  trade  after  that^  by  any  per- 
son subject  of  his  Imperial  Majesty,  should  be  deemed  and 
treated  as  piracy.'^   Now,  piracy  is  an  offence  known  to  all 
nations,  and  the  pirate  is  a  robber  of  the  sea.     It  is  found 
by  the  case,  that  the  "Felicidade"  was  sent  out  for  the 
purpose  of  slave  trading,  and  the  authorities  of  Brazil  have 
declared  that  persons  who  so  act  shall  be  treated  as  pirates. 
If  they  be  pirates,  they  have  no  nationality,  and  are  triable 
by  the  Admiralty  of  England.  I  contend,  also,  that,  by  the 
submission  of  her  captain,  the  "  Felicidade "  was  in  pos- 
session of  the  Queen^s  ofiScers,  and,  being  sOj  Serva  and 
others  who  belonged  to  "  The  Echo  '^  cannot  be  allowed  to 
say  that  she  was  illegally  taken.     Cirqueira^  the  captain  of 
the  "  Felicidade,"  would  not  join  in  the  plot  to  seize  the  ship, 
and  murder  the  Englishmen.    It  has  been  said,  that  "  The 
Echo  "  was  taken  by  the  "  Felicidade  "  when  she  had  no 
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printed  inatmctions  on  board.  I,  however^ submit,  that  ''The  i8i5. 
Echo'^  was  not  taken  by  the  *'  Felicidade"  at  all,  but  by  the 
boat  of  ''TheWasp,'*  ''The  Wasp'*  then  having  printed 
instructions  on  board,  and  "The  Echo'*  then  having  a 
cargo  of  slaves  onboard  her;  and  if  the  going  alongside  was 
the  beginning  of  the  capture  of  "  The  Echo,"  she  was.  taken 
by  Mr.  Stupart,  who  was  a  lieutenant.  It  has  been  said 
that  the  case  of  "The  Melomane  "  has  decided  that  a  hired 
boat  hired  by  a  captain  is  no  part  of  the  royal  navy  of  this 
country,  but  in  that  case  the  only  dispute  was  as  to  who  was 
to  have  the  prize-money,  it  being  conceded  on  all  sides  that 
the  capture  of  the  foreign  vessel  by  the  hired  boat  was  a 
legal  capture.  I  submit  that  every  thing  was  done  which 
by  the  treaty  was  required  to  be  done  in  the  taking  of"  The 
Echo;*'  and  if  "  The  Echo  *'  was  legally  taken,  we  had  a 
right  to  take  the  crew  and  bring  them  to  some  place, 
they  being  by  their  own  laws  to  be  treated  as  pirates,  and 
▼e  baring  jurisdiction  to  take  them ;  and  even  if  they  were 
not  triable  here,  we  were  justified  in  detaining  them  for 
trial  m  their  own  country.  All,  therefore,  that  I  need  con- 
tend for  is,  that  they  were  legally  taken;  and  it  is  not  for 
them  to  say  that  we  have  no  right  to  the  place  in  which 
they  are  detained.  If  Serva  and  the  persons  in  "  The 
Echo  **  were  legally  taken,  it  is  not  open  for  them  to  contest 
the  legality  of  the  capture  of  the  "  Felicidade.**  It  is  said  that 
"  The  Echo  **  was  not  legally  taken,  as  she  was  not  taken 
by  a  lieutenant  nor  by  a  vessel  baring  printed  instructions. 
I  submit,  that  she  was  taken  by  Lieutenant  Stupart,  and  by 
a  boat  of  "  The  Wasp,**  which  had  instructions  on  board, 
the  boat  of  "  The  Wasp,'*  being  for  this  purpose  as  much 
a  part  of  "  The  Wasp  '*  as  her  sails  or  rigging.  I  now  come 
to  the  question  of  piracy.  Here  was  a  vessel  in  the  pos- 
session of  the  Queen*s  officers,  and  other  persons,  who  have 
no  right  to  that  vessel,  conspire  to  steal  her.  Lord  Coke  (a) 
defines  a  pirate  to  be  a  rover  and  a  robber  upon  the  sea ; 

(a)  3  luBt  113. 
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1846.        A°d  piracy  may  be  panished  by  us  where  it  baa  been  com- 
mitted on  an  ally;  and  Lord  Coke  (6)  mentions  a  case  in 
tbe  reign  of  Qoeen  Elisabetb^  of  piracy  on  the  Venetians : 
and  it  is  laid  down  by  Sir  Leoline  Jenkins,  that  '*  all  pirates 
and  sea  rovers  are  in  the  eye  of  the  law  hoste9  humam  gen^ 
eriSj  enemies  not  of  one  nation  or  of  one  sort  of  people 
only,  but  of  all  mankind;  and  they  are  outlawed,  as  I  may 
say,  by  the  laws  of  all  nations,  that  is,  out  of  the  protection 
of  all  princes  and  of  all  laws  whatsoever.     Everybody  is 
commissioned  and  is  to  be  armed  against  them,  as  against 
rebels  and  traitors,  to  subdue  and  to  root  them  out.    That 
which  is  called  robbery  on  the  highway,  the  same  being  done 
upon  the  water,  it  is  called  piracy.     Now  robbery,  as  it  is 
distinguished  from  thieving  or  larceny,  implies  not  only  the 
taking  away  of  my  goods  while  I  am,  as  we  say,  in  peace, 
but  also  the  putting  me  in  fear  by  taking  them  away  by 
force  and  arms  out  of  my  hands,  or  in  my  sight  and  pre* 
senoe ;  when  this  is  done  upon  the  sea,  without  a  commis- 
si<m  of  war,  or  reprisals,  it  is  downright  piracy^^  (c).     If  the 
''Felicidade'^  was  not  legally  taken,  she  was  Cirqueira's, 
and  these  persons  conspired  to  steal  her,  and  to  murder  the 
English.     The  case  of  Depardo  was  not  tried  under  tbe 
Admiralty  commission ;  but  it  seems  to  have  been  assumed 
all  through  the  case,  that,  if  it  had  been,  he  must  have  been 
convicted.    In  the  argnment  of  Mr.  Abbott,  in  that  case, 
three  other  cases  are  cited, — Ist,  the  case  of  Sauvajot,  who 
was  a  French  prisoner  of  war,  who  was  convicted  of  man- 
slaughter in  killing  another  French  prisoner  of  war  on 
board  the  *'  Triton,'^  East  Indiaman,  on  the  high  seas,  near 
the  mouth  of  the  channel ;    2nd,  the  case  of  Prevost,  a 
Frenchman,  who  had  entered  as  a  mariner  on  board  the 
"Lady  Shore''  transport,  who  was  executed  for  the  murder 
of  the  master  of  that  vessel  at  sea  off  the  African  coast; 
and  8rd,  the  case  of  Acow,  a  Chinese,  who  was  tried  for  the 


(b)  3  Inst  112.  kins,  prefixed  to  his  Life,  by  Sir  W. 

(e)  Charge  of  Sir  Leoline  Jen*     Wynne,  Vol.  1,  p.  Izxxvi. 
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murder  of  another  Chinese^  on  board  tbe  ''  Travers/'  East 
Indiaman^  at  sea,  about  twenty  lei^ues  from  the  Azores. 

Aldsbson,  B. — ^Tbose  are  all  cases  of  offences  committed 
on  board  English  ships. 

Godson. — I  am  citing  those  cases  as  shewing  a  jurisdic- 
tion to  try  f(M«igners.     In  the  case  of  Aftr  v.  Sawyer  (cf), 
who  was  tried  for  the  murder  of  Harriet  (Jaskett,  at  Lisbon, 
it  was  objected  that  no  court  here  had  jurisdiction  to  try 
an  offence  committed  within  the  limits  of  a  foreign  inde- 
pendent kingdom;  and  that  if  such  a  jurisdiction  could  esust, 
it  should  be  averred  in  the  indictment  that  the  parties  were 
British  subjects,  and  the  indictment  should  conclude  cotUri 
formam  siaiuiL  It  was,  however,  held  by  the  twelve  Juc^^, 
that  a  murder  committed  in  a  foreign  country,  where  the 
prisoner  and  deceased  were  both  subjects  of  this  realm,  was 
triable  here;  and  that  the  statement,  that  the  deceased  was 
in  the  king's  peace,  sufficiently  imported  that  the  deceased 
was  the  king's  subject  at  the  time  of  the  offence;  and  that 
the  statement  in  the  indictment,  that  the  oflbnce  was  against 
the  king's  peace,  sufficiently  imported  that  the  prisoner  was 
also  at  the  time  a  subject  of  this  realm ;  and  the  judges  held, 
that  it  was  not  necessary  that  the  indictment  should  oon- 
dude  contrhjormam  siatuii.    That  case  was  argued  by  the 
late  Lord  Tenierden,  for  the  Crown,  and  by  Mr.  Qtrwood, 
for  the  prisoner.   There  is,  I  believe,  no  published  report  of 
the  argumoit  in  that  case,  though  I  have  the  short-hand 
note  of  it  taken  by  Mr.  Gumey;  and  the  judgment  of  the 
twelve  Judges,  delivered  by  Mr.  Justice  Le  Blanc,  is  in  Cars* 
rington's  Supplement  to  the  Treatises  on  Criminal  Law  (e). 
These  authorities  shew,  that  we  have  in  this  country  author- 
ity to  try  a  foreigner  for  an  offeuce  committed  ou  board,  a 
British  ship;  and,  even  admitting  that  the  ^' Felicidade '' 
was  illegally  taken,  she  was  in  the  actual  possession  of  the 

(d)  R.  &  R.  C.  C.  294 ;  and  poet,  p.  101. 
(«)  3rd  ed.,  p.  103. 
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1845.  Queen's  officers^  and  therefore  was  at  least  pro  ien^nnre 
British.  The  killings  too,  was  not  in  resistance  or  self-de- 
fence; and  it  mnst  be  contended  on  the  other  side^  that,  if  a 
person  is  in  custody  in  an  illegal  place,  or  is  in  an  illegal 
custody,  he  is,  after  the  taking  is  over,  and  in  cold  blood, 
to  be  allowed  to  kill  all  those  who  have  him  in  custody.  I 
submit,  1st,  that  the  ^' Felicidade "  was  legally  taken,  or 
had  surrendered  to  her  captors;  Sndly,  that  ''The  Echo" 
was  legally  taken ;  Srdly,  that,  if  "  The  Echo  "  was  legally 
taken,  it  is  not  open  to  the  prisoners  to  contend  that  the 
"  Felicidade "  was  illegally  taken ;  4thly,  that,  if  the  pri- 
soners were  in  a  ship  in  the  possession  of  her  Majesty's 
officers,  they  had  no  right  to  conspire  to  seize  that  ship, 
(which  belonged  either  to  her  Majesty  or  to  third  per- 
sons), and  to  kill  all  the  Englishmen  on  board  her. 

Manning,  Serjt.,  in  reply. — ^I  was  surprised  to  hear  it 
contended  on  the  other  side  that  the  Queen  could  acquire 
a  title  by  wrong,  as  the  Queen  can  do  no  wrong,  and  can- 
not be  a  disseisor.     If  these  vessels  were  wrongfully  takeu, 
it  was,  in  each  instance,  a  private  act  of  wrong  in  the  per- 
sons who  took  them.     I  submit  that ''  The  Echo ''  was  not 
taken  by  a  British  vessel,  or  by  a  vessel  having  instruc- 
tions on  board,  and  was  not  taken  by  a  lieutenant.   Neither 
the  "  Felicidade  '*  nor  the  jolly-boat  had  any  instructions 
at  all  on  board,  and  the  instructions  on  board  "  The  Wasp'' 
were  not  in  conformity  with  the  treaty.     The  taking  of 
the  "  Felicidade  "  was  also  illegal :  the  9th  section  of  the 
stat.  5  Geo.  4,  c.  113,  declares  certain  things  to  be  piracy; 
but,  in  the  present  case,  none  of  those  things  had  oc- 
curred* 

Parke,  B. — Before  any  question  arises  as  to  whether 
murder  was  committed  or  not,  it  is  necessary  to  shew  that 
the  Admiralty  had  jurisdiction  in  this  case.  If  the  Admi- 
ralty has  jurisdiction  only  in  British  ships,  it  is  incumbent 
on  the  Crown  to  shew  that  this  was  a  British  ship. 
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Mannmg^  Serjt. — It  has  been  said  that  pirates  are  ene-  1345. 
mies  of  the  whole  worlds  bat  that  only  means  such  as  are 
pirates  by  the  general  laws  of  nations ;  and  a  person  who 
cut  a  herring  net  would  certainly  not  be  hostis  humani 
generis.  In  the  case  of  the  "  Mehmane^'  it  was  immate- 
rial to  the  French  by  whom  the  vessel  was  taken^  as  it  was 
a  capture  in  war ;  but  I  cited  that  case  to  shew  that  the 
"  FeKcidade''  could  not  be  deemed  a  part  of  "  The  Wasp : " 
and  in  the  case  of  "  The  Loum^*  (/)  it  was  decided  that  trading 
in  slaves  was  not  piracy;  and  in  that  case,  it  was  held^  by 
Sir  W.  Scoii,  that  ''  neither  a  British  act  of  Parliament, 
nor  any  commission  founded  on  it^  can  affect  any  right  or 
interest  of  foreigners,  unless  they  are  founded  upon  prin- 
ciples and  impose  regulations  that  are  consistent  with  the 
law  of  nations.  That  is  the  only  law  that  Great  Britain 
can  apply  to  them ;  and  the  generality  of  any  terms  that 
can  be  employed  in  an  act  of  Parliament  must  be  narrowed 
in  construction  by  a  religious  adherence  thereto'^  {g), 

B.  P.  CoIUer,  in  reply. —The  proposition,  that  there  is 
jurisdiction  where  a  foreigner  has  been  wrongfully  brought 
into  this  country,  or  has  been  taken  in  violation  of  a  treaty, 
is  not  supported  by  any  decision  or  by  any  authority ;  and 
the  case  of  Perkin  Warbeck  is,  as  far  as  it  goes,  an  au- 
thority the  contrary  way;  and  on  the  subject  of  jurisdiction 
on  the  high  seas,  Yattel  says  (A),  '^  No  nation  whatever  has 
a  right  to  take  possession  of  the  open  sea  or  claim  the  sole 
use  of  it,  to  the  exclusion  of  other  nations,^'  ^Uhe  right  of 
navigating  and  fishing  in  the  open  sea,  being  the  right 
common  to  all  men ;  the  nation  that  seeks  to  exclude  an* 
other  does  her  injury,  and  furnishes  sufficient  ground  for 
commencing  hostilities;"  ''nay,  more,  a  nation  which  with- 
out a  legitimate  claim  would  arrogate  to  itself  an  exclusive 
right  to  the  sea,  and  support  its  pretensions  by  force,  does 
an  injury  to  all  nations.'^   The  acquiescence  of  the  captain, 

if)  2  Dodfl.  216.  (g)  Id.  p.  239.  (A)  Lib.  1,  c.  23,  s.  281. 
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lg^^  Cirquein,  in  the  aqptiire  has  been  much  relied  on^  as  being 
an  admission  by  him  of  the  rightfid  captnie  of  his  ship ;  but 
it  is  qoite  dear  that  he  only  submitted  to  superior  force^ 
and  that  his  acquiescence  conferred  no  right  on  the  captors^ 
and  all  parties  were  therefore  in  the  same  situation  as  if 
hii  ship  had  been  taken  by  force;  and  if  a  taking  by  the 
joBy-boat  was  to  be  beld  to  be  in  effect  a  taking  by  ^'  The 
Wasp,''  the  captain  of  ''The  Wasp*  might  send  out  as 
many  boats  as  he  chose  in  different  directions,  and  make 
captures  by  those  boats  in  contrarention  of  the  manifest 
intention  of  the  additional  convention  of  the  28th  of  July^ 
1817, 

The  Judges  directed  that  the  case  should  be  farther 
argued  by  civilians. 


At  SefjeanfM  InmHatt. 

BirORE  LOKD  DENMAN,  C.  J.;  POLLOCK,  C.  B.;  PABKB,  B.; 
ALDBBSON,  J.;  PATTB80N,  J.;  WILLIAMS,  J.;  COLTMANj 
J.;  MAVLE^  J.;  BOLFB,  B.;  WIGHTMAN,  J.;  BULB,  J.j 
PLATT,  B. 

Dee.  3r^  Dr.  Je9$e  Addams,  for  the  prisoners  Ribiero,  Francisco, 

Martino,  and  Joachim. — The  question  in  this  case  really 
is,  whether  the  prisoners,  before  and  at  the  time  of  the  kill- 
ing of  Mr.  Palmer,  were  in  lawful  custody,  for  if  they  were 
the  Admiralty  had  jurisdiction  to  try  them ;  but  if  these 
persons  were  not  in  lawful  custody,  no  court  in  England 
would  have  jurisdiction  over  them,  even  if  a  murder  were 
committed.  I  will  first  advert  to  the  taking  of  the ''  Felici- 
dade.^  That  vessel  was  taken  under  the  stat.  7  &  8  Geo. 
4,  c.  74,  and  the  Braailian  treaty^  by  which  treaty  the 
carrying  on  of  the  African  slave  trade  was  to  be  **  deemed 
and  treated  as  piracy.''    Now,  if  all  persons  carrying  on 
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the  slaye  trade  are  fimten  Jure  genHum^  as  distinguished  1345, 
from  pirates  under  any  municipal  law,  I  have  not  a  word 
to  saj.  But  I  submit  that  thej  are  not  so^  as  slave  trading 
is  not  piracy  at  all,  except  it  be  made  so  under  some  munici- 
pal law.  Thia  distinctly  appears  from  the  case  of  '^The 
Lom$  "(t) ;  and  in  **  Wheaton*a  Elements  of  International 
Law**  [k)  the  distinction  is  taken  between  pirates  who 
are  so  by  the  law  of  nations,  who  are  triable  in  any 
oountry,  and  persona  guilty  of  offences  which  are  made  pi- 
racy by  mnneipal  legislation,  who  are  only  triable  by  that 
state  within  whose  territorial  jurisdiction  or  on  board  whose 
vessels  the  offence  was  committed.  Even  if  the  prisoners 
were  pirates  under  the  stat.  7  &  8  Gtoo.  4,  c.  74,  they  were 
not  wojwre  gentium.  However,  I  deny  that  they  were  pirates 
at  all.  Can  it  be  contended,  that,  because  the  Emperor  of 
Brasil  and  the  King  of  Great  Britain  enter  into  a  treaty 
that  certain  acts  shall  be  deemed  piracy,  that  such  acts 
therefore  should  become  so.  If  Captain  Usher  or  Lieut. 
Stapart  acted  under  their  orders,  that  might  justify  them  to 
their  own  government,  but  the  rights  of  strangers  would 
not  be  affected. 

Pabkb,  B. — ^If  this  had  been  a  larceny  and  not  a  murder, 
woold  it  have  been  triable  here  ? 

Br.  Jene  Addame. — Certainly  not. 

Lord  Denman,  C.  J. — Or  suppose  that,  after  the  seixure, 
one  of  the  Portuguese  had  murdered  another  Portuguese 
on  board  the  '' Felicidade.*' 

Pabkb,  B. — On  the  question  of  jurisdiction,  it  may  be 
very  material  to  ascertain  whether  a  ship  was  taken  by  a 
person  of  his  own  head,  or  whether  the  ship  was  taken  by 
an  officer  for  the  Crown,  acting  by  instructions  from  his  go- 

(i)  2  Oods.  Adm.  Rep.  210.  {k)  Vol.  1, 0.  16,  p.  164. 
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1845.        Temment,  or  supposing  that  he  so  acted,  but  exceeded  hia 
instructions.  I 

Dr.  Jesse  Addams, — **  The  Echo  "  was  not  legally  taken; 
she  was  not  taken  by  a  ship  of  the  royal  navy,  the 
seizure  being  either  by  the  "  Feliddade,"  or  by  a  boat 
which  was^o  tempore  the  boat  of  the  ^'  Felicidade,'*  then 
without  instructions  on  board;  and  the  search  was  by  Mr. 
Palmer,  who  was  not  a  lieutenant.  It  cannot  be  success- 
fully contended  that  the  "  Felicidade*'  was  a  tender  of  "The 
Wasp/'  as  a  tender  must  be  attached  to  a  vessel  by  pub- 
lic authority.  Indeed,  the  case  of  ''The  Louis"  {I)  is 
decisive  as  to  this  point ;  and  Captain  Usher,  by  taking  a 
vessel,  could  not  make  her  a  legal  tender  to  his  own  ship. 
In  the  case  of  "The  Zephyrina"  (m),  the  brig  which  had 
acted  as  a  tender  to  the  "  Sybille  "  was  so  constituted  bj 
the  authority  of  the  Admiralty;  and  in  the  case  of  "The 
Donna  Barbara ''  (n),  which  was  a  capture  of  a  slave  ship, 
under  the  stat.  5  Geo.  4,  c.  113,  it  was  held  that  the 
seizure  of  the  slave  ship  by  an  open  boat,  (the  crew  of 
which  was  borne  on  the  books  of  a  king's  ship),  com- 
manded by  an  officer  of  the  rank  required  to  make  the 
search,  but  putting  off  from  an  unauthorised  tender,  at  a 
distance  of  1500  miles  from  the  king's  ship,  did  not  entitle 
the  ship  to  the  moieties  of  the  proceeds,  or  to  the  bounties 
under  the  67th  and  68th  sections  of  that  statute,  the  slave 
ship  having  been  condemned.  I  therefore  submit,  that 
the  visitation  and  search  of  "  The  Echo  "  was  unlawful ; 
and  that,  if  so,  the  capture  was  unlawful;  and  that  this 
was  not  a  plot  to  kill  all  the  English  and  take  the  ship, 
but  a  plan  that  the  prisoners  had  a  right  to  concert  to  gain 
their  own  liberty.  In  a  case  of  unlawful  arrest,  the  persons 
unlawfully  arrested,  or  even  a  third  person  interfering,  is, 
if  death   ensue,  only  guilty  of  manslaughter;   and  this 

(/)  2  Dods.  Adro.  Rep.  210.  (m)  2  Hagg.  Adm.  Rep.  317. 

(n)  Id.  p.  366. 
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clearly  appears  from  the  cases  of  Re:v  v.  Huggeii  (o),  Rex  y«  i845. 
Twley  (p)y  and  Rex  v.  Adey  (9).  I  now  come  to  the  qaes- 
tioQ,  whether  the  offence  of  the  prisoners  was  triable  in 
this  country;  and,  upon  this  part  of  the  case  I  do  not  con- 
tend that  there  was  a  piratical  seizure  by  the  Queen's 
officers,  but  a  wrongful  seizure  and  search,  so  that  these 
persons  were  entitled  to  regain  their  liberty.  If  the  taking 
of  the  ''  Felicidade ''  was  unlawful,  there  was  not  even  an 
incipient  conversion,  much  less  an  actual  conversion  of  the 
property  in  her ;  and  the  right  of  jurisdiction  at  sea  extends 
only  to  the  subjects  of  a  state  on  board  the  vessels  of  that 
state. 

Pabkb,  B. — ^Did  this  vessel  become  British  quoad  hoc 
by  the  seizure? 

Aldsesom,  B. — ^The  ship  of  a  state  is  part  of  the  state : 
Vattd  expressly  so  lays  it  down. 

Dr.  Je$$e  Addams. — Kent,  in  his  Commentaries  on 
American  Law,  says  (r),  "  No  nation  has  any  right  of 
jurisdiction  at  sea,  except  it  is  over  the  persons  of  its  own 
subjects  in  its  own  public  and  private  vessels.''  So,  in 
'' Wheaton's  Elements  of  International  Law''  («),  it  is  dis- 

(0)  Kel.  59.  ever,  must  be  confined  to  piracy  as 

{p)  2  Ld.  Ray.  1296.  defined  by  the  law  of  nations,  and 

(q)  1  Leach,  206.  cannot   be  extended   to    offences 

(r)  Part  1,  Lecture  2,  p.  26  of     which  are  made  piracy  by  muni- 

tbe  4tb  ed.  cipal  legislation.    Piracies,  under 

(<)  Vol/l,  s.  16,  p.  164.    It  is  the  law  of  nations,  may  be  tried 

there  laid  down,    that  "  pirates,  aud  punished  in  the  courts  of  jui- 

being  the  common  enemies  of  all  tice  of  any  nation,  by  whomsoever 

mankind,  and  all  nations  having  an  and  wheresoever  committed;  but 

equal  interest  in  their  apprehension  piracy  created  by  municipal  statute 

uid  punishment,  they  may  be  law-  can   only  be  tried  by  that  state 

fully  captured  on  the  high  seas  by  within  whose  territorial  jurisdiction 

armed  vessels  of  any  particular  and  on  board  of  whose  vessels  the 

state,  and  brought  within  its  terri-  offence  thus  created  was  commit- 

torial  jurisdiction  for  trial  in  its  ted.    Thus,  the  crimes  of  murder 

tribonals.    This  proposition,  how-  and  robbexy  committed  by  foreign- 

VOL.  II.                                        O  N.  P. 
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1845.  tinctly  laid  down,  that  the  crimes  of  mturder  and  robbery, 
committed  by  foreigners  on  board  a  foreign  vessel  on  the 
high  seas,  are  not  "  justiciable  "  in  the  tribunals  of  another 
country  than  that  to  which  the  vessel  belongs. 

Aldebson,  B. — One  reason  why  a  pirate  is  justiciable 
everywhere  is,  that  otherwise  he  would  be  justiciable  no- 
where, because  he  has  no  country. 

Lord  Denman,  C.  J. — Suppose  that  Mr.  Palmer  had 
seized  a  person  actually  dealing  in  slaves,  and  intended  to 
take  him  to  the  mixed  commission,  and  in  a  resistance  Mr. 
Palmer  had  killed  him :  if  your  argument  is  correct,  would 
that  have  been  murder? 

Alderson,  B. — In  Viner's  Abridgment  (/),  it  is  stated, 
that  it  was  resolved  by  all  the  judges,  and  the  rest  of  the 
commissioners  then  present,  that,  his  Majesty  having  granted 
letters  of  reprisal  to  Sir  Edmond  Turner  and  Gborge  Carew 
against  the  subjects  of  the  States  General  of  the  United 
Provinces,  and  that  afterwards  that  grant  was  called  in  by 
proclamation,  and  afterwards  superseded  under  the  Ghreat 
Seal,'  that  Carew  (without  Turner),  having  deputed  several 
to  put  in  execution  the  said  commission,  who  accordingly 
did,  and  being  indicted  for  piracy,  the  same  was  not  a 

en  on  board  a  foreign  vessel  on  the  tody  of  the  offenders.    The  slsre 

high  seas  are  not  justiciable  in  the  trade,  though   prohibited  bj  the 

tribunals  of  another  country  than  municipal  law  of  most  nations^  and 

that  to  which  the  vessel  belongs;  declared  to  be  piracy  by  the  stst- 

but  if  committed  on  board  of  a  ves-  utes  of  Great  Britain  and  the  United 

eel  not  at  the  time  belonging  in  States,  is  not  such  by  the  genersl 

fact,  as  well  as  right,  to  any  foreign  international  law,  and  its  interdic- 

power  or  its  subjecU,  but  in  poe-  turn  cannot  be  enforced  by  the 

session  of  a  crew  acting  in  defiance  exercise  of  the  ordinary  right  of 

of  all  law,  and  acknowledging  obe-  visitation  and  search.    That  right 

dience  to  no  flag  whatsoever,  these  does  not  exist  in  time  of  peace,  in- 

crimes  may  be  punished  as  piracy  dependently  of  special  compact" 
under  the  law  of  nations  in  the  (#)  Tit  Piracy  (A.),  pi.  8. 

courts  of  any  nation  having  cus- 
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felonious  and  piratical  spoliation  in  them,  but  a  caption^        1945^ 
in  order  to  an  adjudication ;  and  though  the  authority  was 
deficient^  yet,  not  being  done  by  the  captain  and  his  ma- 
riners ardmo  Aprmdandi,  they  were  acquitted. 

Dr.  Jesse  Addams. — In  the  case  of  Aueviedo  v.  CSom- 
bnd§t  (tt),  it  is  stated,  that  the  law  is  clear,  that,  when  a 
ship  is  taken,  it  is  not  length  of  time,  but  the  bringing  U^u 
presidia  into  a  place  of  safety,  which  diyests  the  property; 
and  for  this  seyeral  authorities  are  there  dted  («). 

Dr.  Harding^  for  the  prisoners  Serva,  Majaval,  and 
Al?es. — I  submit,  first,  that  neither  the  Queen's  ship  nor 
tke  Queen's  officers  hare  any  general  right  of  search  <^ 
foreign  yessels  in  time  of  peace,  for  the  ocean  is  open  to 
ail ;  secondly^  that  these  prisoners  were  not  pirates  by  the 
law  of  nations^  and  that  slave  trading  is  not  piracy,  and  is 
not  an  offence  against  the  law  of  nations ;  thirdly,  that  slave 
trading  is  not  piracy  by  treaty ;  fourthly,  that  the  ^'Felici- 
dade''  and  ''Echo''  were  not  taken  according  to  the  treaty, 
bat  contrary  to  it;  fifthly,  that  the  offence  was  not  triable 
here;  and,  sixthly,  that  the  prisoners  have  either  committed 
no  crime  at  all,  or  have  not  committed  the  crime  of  murder. 

Pollock,  C.  B.*-You  may  take  your  first  proposition. 

Dr.  Hmrdmff, — ^llie  prisoners  were  not  pirates  by  the  law 
of  nations.  In  the  case  of  the  United  States  v.  Smith  (y),  a 
caae  decided  by  the  Supreme  Court  of  the  United  States, 
Mr.  Justice  Story ,  in  giving  judgment,  says,  ''We  have  no 
besitation  in  declaring  that  piracy  by  the  law  of  nations  is 
robbery  upon  the  sea;"  and,  in  a  note  to  that  case,  the  au- 
thorities in  support  of  this  proposition  are  cited  {z).    The 

(«)  10  Mod.  79.  Mare,  cap.  287. 

(«)  liQd.  Moliii,  D«  Jtuiieim  in  (y)  5  Wheaton's  Rep.  162. 

^>ivaati<me,llS  ;   Petriniti  Bel-  (s)  Id.  163  (a). 

K  p.  a,  No.  11  ;   OmnUaU  del 
q2 
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1845.        earliest  authority  is  the  Digest  (a),  where,  it  is  said^  ''a 
piratis  ant  Mronibus  capii  liberi  permanent"    Mr.  Justice 
Blackstone  {b)  defines  piracy  to  be  '^  robbery  and  depreda- 
tion on  the  high  sea;"  and  Lord  Ck^ke  [c)  defines  it  to  be 
'^robbery  on  the  high  sea/'  and  says  that  the  stat.  28  Hen. 
8,  c.  15;  ^*  did  not  alter  the  offence.''    Slave  trading  is  not 
an  offence  contrary  to  the  law  of  nations.     This  was  dis* 
tinctly  laid  down  by  Sir  W.  Scott  in  the  case  of  "  The 
Louis'*  (d),  by  the  Court  of  King's  Bench  in  the  case  of 
Madrazo  ▼.  WUles{e),  which  was  decided  in  the  year  1820; 
and  in  the  case  of  "The  Antelope"  (J),  the  Chief  Justice 
Marshall  says^  "  The  question,  whether  the  slave  trade  is 
prohibited  by  the  law  of  nations,  has  been  seriously  pro- 
pounded, and  both  the  affirmative  and  negative  of  the 
proposition  have  been  maintained  with  equal  earnestness. 
That  it  is  contrary  to  the  law  of  nature  will  scarcely  be  de- 
nied ;*'  "  but  from  the  earliest  times  war  has  existed,  and 
war  confers  rights  in  which  all  have  acquiesced.     Among 
the  most   enlightened  nations  of  antiquity  one  of  these 
was,  that  the  victor  might  enslave  the  vanquished.    Thifl^ 
which  was  the  usage  of  all,   could  not  be  pronounced 
repugnant  to  the  law  of  nations,  which  is  certainly  to  be 
tried  by  the  test  of  general  usage."     ^'  If  we  resort  to  this 
standard  as  the  test  of  international  law,  the  question,  as 
has  been  already  observed,  is  decided  in  favour  of  the  le- 
gality of  the  trade."    That  case  was  decided  in  the  year 
1825,  in  the  Supreme  Court  of  the  United  States. 


(a)  Bk.  49,  tit.  15,  part  19.  the  general  law  of  nations,  she  is 
(fi)  4  Bl.  Com.,  ch.  5,  div.  3.  thereby  subject  to  confiscation;  but 
(e)  3  Inst.  112.  it  is  impossible  to  say  that  the  sIstc 
(d)  2  Dods.  Adm.  Rep.  236.  trade  is  contrary  to  what  may  be 
{e)  3  B.  &  Aid.  353.    In  that  called  the  common  law  of  nations, 
case  Mr.  Justice  Bayley  said,  '^  If  It  was  until  lately  carried  on  by 
this  were  a  trade  contrary  to  the  all  the  nations  of  Europe.   A  prsc- 
law  of  nations,  a  foreigner  could  tice  so  sanctioned  can  only  be  ren- 
net maintain  this  action;  but  it  is  dered  illegal  by  the  consent  of  all 
not"    And  Mr.  Justice  Be»t  says,  the  powers." 
'<  If  a  ship  be  acting  contrary  to  (/)  10  Wheaton's  Rep.  120. 


WESTERN  SUMMER  CIRCUIT,  9  VICT.  85 

Pollock^  C.  B. — On  occasions  of  this  kind,  cases  decided         1345. 
in  any  conntry  may  be  properly  cited. 

Dr.  Harding. — ^In  England  the  slave  trade  was  not  pro- 
hibited until  the  47  Geo.  8  {g)^  and  dealing  in  slaves  was 
not  made  piracy  till  the  5  Geo.  4  (A),  and  I  believe  that 
there  has  never  been  a  single  prosecution  for  this  species 
of  piracy.  The  next  consideration  is,  whether,  if  the  pri- 
soners were  not  pirates  by  the  law  of  nations,  they  are  so 
by  these  treaties;  and  this  branch  of  the  argument  leads 
me  to  advert  to  the  mode  in  which  treaties  are  to  be  con- 
stnied.  On  this  subject  Lord  Chief  Justice  Eyre  says  {%), 
''We  are  to  construe  this  treaty  as  we  would  construe  any 
other  instrument,  public  or  private.  We  are  to  collect,  from 
the  nature  of  the  subject,  from  the  words,  and  firom  the  con- 
text, the  true  intent  and  meaning  of  the  contracting  par-, 
ties,  whether  they  are  A.  and  B.,  or  happen  to  be  two  in- 
dependent states.''  Yattel  also  lays  it  down,  that  treaties 
are  no  exceptions  to  the  ordinary  construction  of  docu- 
mentB(i);  that  penal  clauses  in  treaties  are  odious  (Q; 
and  that  odious  clauses  in  treaties  ought  to  be  construed 
strictly  (m).  In  these  treaties  no  means  are  pointed  out 
for  the  trial  of  any  person,  or  for  their  being  delivered  up^ 
and  no  municipal  law  of  Brazil  is  shewn  to  have  made  slave 
trading  an  offence,  and,  for  aught  that  appears,  the  trafBc 
in  slaves  may  be  as  legal  in  Brazil  as  the  trading  in  sugar. 
It  is  a  lawful  traffic  by  the  law  of  nations,  and  not  shewn 
to  be  unlawfol  by  the  law  of  Brazil ;  and  in  the  treaties 
there  is  no  machinery  for  bringing  the  persons  contraven- 
ing them  to  justice;  and  even  if  the  Crown  could  bind  its 
Bubjects  by  a  treaty,  there  ought  to  be  such  notice  of  it  as 
to  preclude  the  possibility  of  ignorance.   This  was  adverted 

{9)  By  the  staU  47  Geo.  3,  c.  Wikm,  1  B.  &  P.  439. 

56.  (*)  Lib.  2,  c.  17, 8.  268. 

W  By  the  stat  5  Geo.  4,  c.  (/)  Id.  s.  303. 

W3,i.9.  (m)  Id.  s.  308. 

(0  In  the  case  of  MarryaU  v. 


86  CASES  ON  THE 

1846.  ^y  ^^  ^'  Scott,  in  the  case  of  "  The  Lotdg;"  and  in  a  case 
of  maliciously  shootings  it  was  held,  that  where  a  person 
had  committed  an  offence  against  a  statute  before  he  could 
have  known  that  the  statute  existed,  his  honest  ignorance 
of  the  statute  was  an  excuse  (n). 

Aldekson,  B. — How  can  a  subject  be  bound  without  a 
law  of  his  own  state?  If  Brazil  made  the  receiving  of 
stolen  goods  piracy,  could  an  Englishman  be  tried  for  that 
as  piracy,  unless  the  legislature  of  his  own  country  made 
it  so?  Do  sovereigns, by  a  treaty,  do  more  than  agree  that 
each  nation  will,  by  its  municipal  lawsj  do  all  that  is  ne- 
cessary to  carry  the  treaty  into  effSect  ? 

Dr.  Harding, — I  next  submit,  that  these  prisoners  were 
not  carrying  on  the  slave  trade.  In  the  case  of  *'The  Bin- 
gende  Jacob^{o),  it  appeared,  that,  by  a  treaty  of  October 
21,  1661,  made  between  Sweden  and  England,  the  sub- 
jects of  either  power  were  forbidden  "  to  sell  or  lend  their 
ships  for  the  use  or  advantage  of  the  enemies  of  the 
other/'  and  Sir  W.  Scott  held,  that  freighting  a  ship  to 
the  enemy  was  not  a  lending  her,  and  added,  "  It  is  be- 
sides observable,  that  there  is  no  penalty  annexed  to  this 


(n)  In  the  case  of  Rex  v.  the  fact  having  been  committed  so 
BaUey,  R.  &  R.  C.  C.  1,  the  pri-  short  a  time  af^er  the  act  89  Geo. 
Boner  was  indicted,  under  the  stat.  3,  e.  37,  was  passed,  the  pri- 
39  Geo.  3,  c.  37,  far  maliciously  soner  could  not  have  known  it" 
shooting  at  Heniy  Truscotl^  on  the  But  in  the  case  of  Rex  v.  Esop,  7 
27th  of  June,  1799,  at  sea,  130  C.  &  P.  456,  it  was  held,  by  Mr. 
leagues  from  Faknouth.  By  the  Justice  Bosanqu^  and  Mr.  Baron 
ttat.  39  Geo.  3,  c.  37,  which  re-  Vaughan,  that  it  was  no  legal  de- 
ceived the  royal  assent  on  the  10th  fence  on  behalf  of  a  foreigner, 
of  May,  1799,  all  offences  com-  charged  in  England  with  a  crime 
mitted  at  sea  are  made  liable  to  committed  here,  that  he  did  not 
the  same  punishment  as  offences  know  he  was  doing  wrong,  the  Bct 
committed  on  shore  here.  The  not  being  an  offence  in  his  own 
twelve  Judges  were  of  opinion,  country. 
**that  it  would  be  proper  to  apply  (o)  1  Rob.  Adm.  Rep.  89. 
for  a  pardon,  on  the  ground  that, 
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prohibitioiL    I  cannot  think  snch  a  service  as  this  will        ^845. 
make  the  Teasel  subject  to  confiscation/'     Of  all  these 
persons  in  the  present  case,  not  one  of  them  could  be  con- 
sidered aa  in  any  way  dealing  in  slaves  except  Senra :  the 
others,  all  but  Majayal,  were  mariners,  and  he  was  a  cook. 
The  atat.  5  Geo.  4,  c.  113,  divides  slave  trading  offences 
into  three  classes ;  1st,  by  sect.  9,  the  embarking  slaves  is 
to  be  deemed  piracy;  2nd,  by  sect.  10,  the  serving  as  cap- 
tain, mate,  surgeon,  or  supercargo,  on  board  a  slave-ship  is 
made  a  transportable  offence;  and  3rd,  by  sect.  11,  the 
serving  as  a  petty  officer,  seaman,  or  servant,  is  made  a 
misdemeanor;  so  that  these  seamen,  if  British,  would  by 
an  act  of  Parliament  have  been  only  guilty  of  a  misde- 
meanor, and  yet,  being  Brazilians,  it  is  argued  that,  by  force 
of  a  treaty,  they  are  all  pirates,  there  being  in  that  treaty 
not  even  any  provision  made   for  the  detaining    them. 
The  ''Felicidade''  had  no  slaves  on  board;  and,  under 
the  Portuguese  treaty,  vessels  which  have  no  slaves  on 
board  are  not  to  be  captured  or  detained;  and,  in  the  case 
of  the  "  BuMatma  "  (p),  Sir  W.  Scott  says,  "  If  you  seize  a 
neutral  vieaael  for  the  purpose  of  examination  and  search, 
yon  have  no  right  to  employ  that  vessel  as  an  instrument 
of  capturing  other  vessels  before  adjudication.''    And  if 
"  The  Echo  "  would  not  have  been  a  prize  to  "  The  Wasp,'' 
which  she  would  no(^  unless  the  capture  was  under  the  in- 
spection and  immediate  direction  of  the  captain  of  '^  The 
Wasp,"  it  is  immaterial  whether  the  boat  was  the  boat 
of  '*  The  Wasp  "  or  not ;  and  I  submit  that  the  boat  must 
he  taken  to  be  the  boat  of  the  '*  Felicidade."    I  will  now 
consider  what  were  the  legal  consequences  of  these  cap- 
tmcs.    In  the  ease  of ''  The  Mary"  (9),  it  was  held,  that  an 
illegal  capture  could  convey  no  right,  and  that  an  illegal 
capture  can  have  no  legal  consequence  attached  to  it,  either 
for  the  benefit  of  those  making  it,  or  for  the  benefit  of  others 
who  may  daim  through  them ;"  and  a  capture  and  detain- 

(p)  6  Rob.  Adm.  Rep.  52.  (9)  5  Id.  205. 
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1345.  ing,  however  long^  does  not  pass  the  property  in  theyessel^ 
nnless  there  is  a  condemnation  by  a  court  of  legal  jaris- 
diction.  This  appears  from  the  cases  of  '^  The  Flad  Oyerr{x\ 
"The  Henrick  and  Maria** {s);  and,  in  the  case  of  Boss 
V.  Himely(t),  it  was  held,  by  the  Snpreme  Court  of  the 
United  States,  that  the  sentence  of  condemnation  of  a  court 
'  which  had  not  jurisdiction  did  not  change  the  property  in 
a  ship  which  had  been  seized.  And,  in  the  case  of  '^  The 
Pennsylvania^'  («),  it  was  also  held  by  Sir  W.  Grani,  that 
the  master  or  crew  of  a  neutral  vessel  were  not  bound  to 
assist  in  carrjring  the  vessel  into  port  for  adjudication. 
Mr.  Justice  Story,  in  his  Conflict  of  Laws  (<r),  distinctly 
says,  that  "the  laws  of  one  country  can  have  no  intrinsic 
force  proprio  vigore,  except  within  the  territorial  limits  and 
jurisdiction  of  that  country ;''  "  and  accordingly  it  is  laid 
down  by  all  publicists  and  jurists  as  an  incontestable  rule 
of  public  law,  that  one  may  with  impunity  disregard  the 
laws  pronounced  by  a  magistrate  beyond  his  own  territory. 
Extra  territoriumjus  dicenti  impune  nonpareturis  the  doc- 
trine of  the  Digest  (y),  and  it  is  equally  true  in  relation  to 
nations  as  the  Roman  law  held  it  to  be  in  relation  to  ma- 
gistrates.'' These  persons  being  Brazilians  on  board  a 
Brazilian  ship,  Brazil  had  not  ceded  jurisdiction  over 
them;  and  that  being  so,  England  could  not  have  acquired 
it;  and  they  owed  England  no  allegiance.  In  Calvin's 
case  {z)  the  different  kinds  of  allegiance  are  stated,  but 
none  of  them  would  include  these  prisoners  so  as  to  shew 
that  they  owed  any  allegiance  to  this  country.  In  the  case 
of  Rex  V.  Sawyer  (a),  it  was  held  that  the  allegations,  that 
the  deceased  was  in  the  peace  of  the  king,  and  that  the 
offence  was  committed  against  his  peace,  sufficiently  shewed 
that  both  parties  were  the  king's  subjects. 


(r)  1  Rob.  Adm.  Rep.  135.  {x)  Chap.  1,  n.  7  &  8. 

(#)  4  Id.  55.  (y)  Lib.  2,  Ut.  1, 1.  20. 

(<)  I  Crancli's  Rep.  279.  \x)  7  Coke  Rep.  1. 

(v)  1  Acton'i  Prize  Ca.  33.  (a)  R.  &  R.  C.  C.  294. 


WESTERN  SUMMER  CIRCUIT,  9  VICT.  89 

Aldbiuon^  B. — A  prisoner  of  war  is  liable  to  our  laws. 

Dr.  Hardinff.—The  reason  of  that  is,  that  yon  may  de- 
priTe  a  prisoner  of  war  of  life,  and  the  sparing  of  his  life  is 
the  consideration  of  a  sort  of  qualified  allegiance  to  the 
state  to  which  he  is  a  prisoner.  But  if  these  BrasUians 
were  not  pirates,  where  is  the  consideration  that  could 
operate  on  thetn? 

Pakks,  B. — Do  yon  contend,  that  if  a  Frenchman  were 
pnt  on  shore  here  wrongfully,  he  would  not  be  liable  to 
oar  criminal  law? 

Dr.  Harding. — If  a  Frenchman  were  kidnapped  and  put 
on  shore  here,  and  committed  an  offence,  the  question, 
whether  he  would  be  triable  here,  would  be  a  new  point 
which  has  never  been  decided  here. 

Aldseson,  B. — If  he  committed  a  murder  here,  would 
he  be  triable  here  or  in  France  ? 

Dr.  Harding. — France  has  not  given  him  op.  The  last 
pobt  is,  that,  if  these  men  were  within  the  Queen's  peace, 
they  were  not  guilty  of  the  crime  of  murder.  It  is  not 
fband  that  the  prisoners  used  more  force  than  was  neces- 
sary. Majaval  belonged  to  the  ''Felicidade,''  and  used  no 
more  violence  than  was  necessary  to  regain  his  own  liberty, 
of  which  he  was  wrongfully  deprived;  and,  with  respect  to 
the  running  away  with  the  vessel,  it  would  have  been  of  little 
use  for  these  men  to  have  regained  their  liberty  to  throw 
themselves  overboard.  Majaval  tried  to  regain  his  liberty, 
ind  to  regain  his  own  ship.  It  is  laid  down  by  Mr.  Jus- 
tice Foster  (6),  that ''  if  a  process  be  defective  in  the  frame 
of  it,  as  if  there  be  a  mistake  in  the  name  or  addition  of 

(&)  Fott  Cr.  L.  ch.  8,  i.  9. 
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1846.  *c  perwn  on  whom  it  is  to  be  executed,  or  if  the  name  of 
Buch  person,  or  of  the  officer,  be  inserted  without  authority 
and  after  the  issuing  of  the  process,  or  the  officer  exceed- 
eth  the  limits  of  his  authority  and  is  killed,  this  will  amoimt 
to  no  more  than  manskughter  in  the  person  whose  liberty  is 
so  inyaded.''  Did  not  Lieut  Stupart  exceed  his  authority? 
Did  not  Mr.  Palmer  exceed  his?  and  if  the  "  Felicidade^ 
was  seized  contrary  to  the  treaty,  is  not  that  much  more 
than  an  error  in  a  process  ? 

Sir  J.  Dodson,  Ad.-G.,  (with  whom  was  Dr.  PhUSmore, 
the  advocate  for  the  Admiralty),  for  the  Crown.— I  have  to 
contend  that  the  capture  of  the  "  FeUddade''  and  "  The 
Echo'*  were  both  legal,  and  that  the  prisoners  were  in 
lawful  custody,  and  triable  in  this  country.     I  do  not  con- 
tend that  these  captures  in  time  of  peace  were  legal,  unless 
they  were  authorized  by  treaty.     The  "  FeUcidade  ^  was 
equipped  for  the  slave  trade,  and  it  is  objected  that  she 
had  no  slaves  on   board;  but,  by  the  Brazilian   treaty 
and  the  stat.  7  &  8  Geo.  4,  c.  118,  the  entire  trade,  from 
the  month  of  March,  1830,  is  declared  to  be  illegal  and 
piracy;  and,  although  it  may  be  that  the  prisoners  could 
not  be  tried  as  pirates  without  an  act  of  their  own  legisla- 
ture, yet  there  might  be  a  right  to  seize  them,  as  their 
own  government  had  conceded  it.     It  is  one  thing  that  s 
ship  would  not  be  condemned,  but  it  is  wild  to  suppose 
that,  because  a  vessel  is  not  condemned,  the  capture  if 
therefore  illegal.    In  time  of  war,  neutrals  are  constantly 
taken:   the  suspicion  justifies  the  detention.     Was  not 
Capt.  Usher,  therefore,  in  this  case,  entitled  to  visit,  search, 
and  detain?     His  commission  is  to  that  purpose;  audi 
submit  that  he  had  authority  to  inquire  into  the  matter, 
and  if  he  had  suspicion  he  might  seize  the  ship.     There 
are  several  cases  brfore  the  mixed  commission. 

Lord   Dbnman,  C.  J.— Are  these  cases   regularly  re- 
ported ? 
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Sir  J.  Dadmn,  Ad,-G.— They   come  from  the  judges         1345, 
themsdves,  and  are  printed  with  the  "  papers  relating  to 
the  slave  trade''  presented  to  Parliament  in  1839.    And, 
in  the  case  of  the  "  EfUmprenhador/*  a  yessel  which  had 
no  skres  on  boaed  was  condemned  on  the  ground  that 
she  was  equipped  for  slave  trading ;  and,  in  the  case  of 
"  The  Fcriuna''  {c),  decided  in  the  Admiralty  Court  here, 
in  the  year  1811,  it  was  held  that  the  slave  trade  is  deemed 
by  this  country  contrary  to  the  law  of  nations,  unless 
tolerated  by  the  municipal  regulations  of  the  state  to 
vhicfa  the  owners  of  the  vessel  engaged  in  the  trade  may 
belong ;  and  Sir  IF.  Scott  says  {d),  that  ''  it  matters  not, 
in  my  opinion,  what  is  the  stage  of  the  employment,  whe- 
ther in  the  inception,  or  the  preservation,  or  the  consum- 
mation of  it ;   the  case  of  the  '  AmeUe '  will  bind  the 
ecmicience  of  tins  court  to  the  effect  of  compelling  it  to 
pronounce  a  sentence  of  confiscation.''    The  case  of  **  The 
Amdk^  {e)  established  the  principle,  that  any  trade  con- 
trary to  the  law  of  nations,  although  not  tending  to  or 
accompanied  with  any  infraction  of  the  belligerent  rights 
of  that  country  whose  tribunals  are  called  upon  to  con- 
nder  it,  may  subject  the  vessel  employed  in  that  trade 
to  confiscation;  and,  in  that  case,  8ir  W.  Grant  says, 
''We  have  now  a  right  to  affirm,  that,  primdfade^  the 
trade  is  illegal,  and  thus  throw  on  claimants  [of  resti- 
tution] the  burden  of  proof,  that,  in  respect  of  them,  by 
tbe  authority  of  their  own  laws  it  is  otherwise."    In  the 
case  of  "The  Dkmc^'  (/),  Sir  fF.  Scott  says,  "  The  prin- 
ciple winch  has  been    extraeted  by  the  judge  of  the 
oourt  below  from  the  case  of  the  ^Amelie'  is  the  re- 
verse of  the  real  principle  there  laid  down  by  the  superior 
court,  which  was,  that  where  the  municipal  law  of  the 
coantry  to  which  the  parties  belong  has  prohibited  the 
trade,  the  tribunals  of  this  country  will  hold  it  to  be  illegal, 

(c)  1  Dods.  Adm.  Rep.  81.  (e)  Id.  p.  84,  n. 

(rf)Id.p.86.  (/)Id.  p.  95. 
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1645.        upon  the  general  principles  of  justice  and  humanity^  and 
refuse  restitution  of  the  property ;  but^  on  the  other  hand^ 
though  they  consider  the  trade  to  be  generally  contrary  to 
the  principles  of  justice  and  humanity,  where  not  tolerated 
by  the  laws  of  the  country,  they  will  respect  the  property 
of  persons  engaged  in  it  under  the  sanction  of  the  laws 
of  their  own  country/'    Kent,  in  his  Commentaries  {ff), 
says,  "  The  doctrine  in  the  case  of  the  'Antelope^'  and 
in  the  English  cases  therein  referred  to,  is,  that  the  right 
of  bringing  in  for  adjudication  in  the  time  of  peace  foreign 
yessels  engaged  in  the  slave  trade,  and  captured  on  the 
high  seas  for  that  cause,  did  not  exist,  and  yessels  so  cap- 
tured would  be  restored,  unless  the  trade  was  also  unlawful 
and  prohibited  by  the  country  to  which  the  vessel  belonged; 
and  if  a  claim  be  put  in  for  Africans  as  slaves  and  property^ 
the  onus  probandi  is  thrown  upon  the  claimant,  to  make 
specific  proof  of  the  individual  proprietary  interest  accord* 
ing  to  the  laws  of  the  country  to  which  the  vessel  belongs/' 
Kent,  in  support  of  this  doctrine,  cites  cases  in  the  Admiralty 
Courts  of  England  and  America.     I  admit  that  there  is  no 
right  to  punish  unless  by  a  municipal  law,  but  there  may 
be  a  right  to  capture,  and  a  treaty  would  be  sufficient  to 
justify  a  capture.     Kent,  in  his  Commentaries  (A),  also 
says,  "  It  [the  slave  trade]  was  not  piracy,  except  so  far  as 
it  was  made  so  by  the  treaties  or  statutes  of  the  nation  to 
which  the  party  belonged ;  it  might  still  be  carried  on  by 
the  subjects  of  those  nations  who  have  not  prohibited  it  by 
municipal  acts  or  treaties/'     Great  Britain  had  a  right  to 
presume  that  Brazil  had  provided  for  it  by  her  laws.    There 
was  a  case  before  the  mixed  commission  court  of  '^  The 
Maria  CarlottaJ*    It  was  objected  that  she  had  no  slaves 
on  board,  and  the  Brazilian  government  gave  the  matter 
up. 

Lord  Denman,  C.  J. — ^We  are  going  a  great  way  to  re- 

(g)  Part  1,  lecture  ix,  p.  200,  n.  (c).  {h)  Part  1,  lecture  ix,  p.  200. 


WESTERN  SUMMER  CIRCUIT,  9  VICT.  98 

ceiTe  these  reports  at  all,  bat  what  the  Brazilian  govern-         ig^^^ 
ment  consented  to  is  going  still  further. 

Sir  J.  Dodsan,  Ad.-0. — Allusion  has  been  made  to  the 
capture  of  neutrals,  but  I  have  yet  to  learn  that  the  crews 
of  captured  vessels  may  rise  on  their  captors.  In  the  case 
of  *'  The  Dupaich^'  (i),  it  was  held  that  the  rescue  of  a  neu- 
tral ship  by  her  crew  from  the  hands  of  a  lawful  cruiser  is 
a  cause  of  condemnation ;  and  there  are  several  cases  in 
which  vessels  have  been  condemned,  because  the  crew  rose 
on  their  captors. 

Dr.  Hardinjf. — I  admit  it. 

Parks,  B. — ^The  question  is,  whether  the  Brazilian  owner 
has  agreed  by  his  government  that  he  shall  be  liable  to 
seizure? 

Sir  J.  Dodson,  Ad.-G. — Here  was  a  British  officer  with  a 
British  commission  and  British  instructions,  and  his  ex- 
ceeding his  authority  would  not  invalidate  the  seizure. 
Bynkershoeck  says(A),  "Sedpirata  gtUs  est  necne  independet 
Oh  mandaium  prcedandi  habuerU ;  n  habuerii  et  arguatur 
id  exee$ns»e  non  cofUinuo,  eum  habuerim pro  piratd.'*  It  is 
true  that  Sir  Leoline  Jenkins  says(/),  "  It  is  not  only  pi- 
nicy  when  a  man  robs  without  any  commission  at  all,  but 
it  is  piracy  when  a  man  having  a  commission  despoils  and 
robs  those  which  his  commission  warrants  him  not  to  fight 
or  meddle  with;  such,  I  mean,  as  are  de  Ugeantia  vel 
omidiia  Domini  nosiri  Regis,  and  also  de  Ugeantia  vel 
omtci/ta  of  that  prince  or  state  that  hath  given  him  his 
commission ;''  but  that  is  not  so.  It  has  been  said  that 
"The  Echo"  was  improperly  taken,  as  the  *'  Pelicidade"  was 

(i)  3  Rob.  Adm.  Rep.  278.  (0  In  his  charge  at  the  Ad- 

(*)  Quflnt.  Jur.  Pub.  lib.  1,  c.      miralty  Seasious,  Wynne's  Life  of 
17,  )k  224.  Sir  L.  Jenkins,  vol.  1,  p.  zcir. 
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1846.  ^^^  ^  ^^S^  tender  of  ^'  The  Wasp ;"  but  I  submit  that  tbe 
captare  was  made  by  "  The  Wasp"  by  means  of  her  jolly- 
boat,  and  not  by  the  "  Felicidade."  In  the  caae  of  "  The 
Barbara,''  the  tender  was  1500  miles  from  the  ship,  but 
that  case  went  entirely  on  the  interpretation  of  the  Prise 
Distribution  Act.  It  is  said,  that  this  was  a  Brazilian  ves- 
sel, and  the  property  not  converted :  but  suppose  that  her 
Majesty's  forces,  under  her  Majesty's  orders,  were  to  take 
possession  of  any  island  ? 

Pabke,  B. — The  old  law  of  the  place  would  be  in  o{>erar 
tion  till  the  Queen  ordered  otherwise. 

Aldebson,  B. — Then  would  arise  the  question,  whether 
the  English  authorities  might  not  have  to  try  by  Braailian 
law. 

Sir  /.  Dodson,  Ad.-G. — But  not  by  Brazilian  courts. 

Pollock,  C.  B. — ^The  argument  cannot  go  to  the  full 
extent,  because  on  land  the  Admiralty  could  never  have 
jurisdiction. 

Sir  /.  Dodsan,  Ad.-G. — ^I  submit,  that,  to  give  jurisdic- 
tion in  this  case,  it  is  not  necessary  that  there  should  be  a 
conversion  of  the  property  of  the  ship  taken. 

Pollock,  C.  B. — Is  there  any  case  of  a  neutral,  after 
capture  and  before  adjudication  or  condemnation,  being 
held  to  be  under  British  authority  ? 

Aldebson,  B. — If  a  felony  were  committed  between  two 
neutrals  on  board  a  ship  so  circumstanced,  would  that  be 
triable  by  our  Admiralty? 

Sir  /.  Dodson,  Ad.-O. — I  do  not  know  of  such  a  case. 


rtd 
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Pollock,  C.  B. — Would  nentrals  seized  before  adjudi-        1045, 
cation  be  90  far  owing  allegiance  here,  that  they  would  be 
triable  here  for  common  felonies. 

Sir  /.  Dodsan,  Ad.-O. — ^I  think  that  they  would. 

Lord  Dbnhan,  C.  J. — Do  yon  concede  that  a  private 
person  would  have  no  right  to  take  another  person^  Bra- 
zilian, who  was  palpably  engaged  in  the  slave  trade,  to  hand 
him  07er  to  the  Brazilian  authorities. 

Pollock,  C.  B. — Would  a  private  English  merchant 
bave  a  right  to  seize  a  Brazilian  slaver,  and  would  such  a 
sdzore  make  her  so  far  British  as  to  make  offences  com- 
mitted on  board  her  triable  here? 

Sir  /.  Dodson,  Ad.-O. — I  apprehend  that  a  private  mer-* 
chant  ship  would  have  the  right  of  seizure  under  such 
circamstances. 

Th.  PkUHmare  (Advocate  for  the  Admiralty)  asked  if  he 
might  argue  for  the  Crown. 

I^wd  Dbnman. — Dr.  Phillimore,  we  think  we  ought  not 
to  hear  more  than  one  advocate  for  the  Crow** 

Dr.  Jeue  Addmm$,  in  reply. — If  the  '' Feliddade  ^'  was 
lawfiilly  in  the  possessioti  of  the  British  officers,  I  cannot 
•hew  that  the  offence  of  the  prisoners  was  less  than  mur- 
^  j  bat  I  contend  that  she  was  not  lawfully  taken.  Except 
^der  the  Portuguese  treaty,  there  is  no  right  of  search. 
'IWe  is  no  proof  of  any  miuiicipal  law  of  Brafisil,  and  there 
u  no  right  of  search  ia  time  of  peace,  excqpt  by  compact 
or  treaty.  I  never  contended,  that,  in  order  to  justify 
^e  British  officer^  the  vessel  must  be  condemned ;  if  they 
^  a  legal  right  of  detention,  that  would  be  sufficient. 
Vith  respect  to  the  case  of  "  The  Forhma,"  I  would  ob- 
tcrre  that  that  case  occurred  in  time  of  war,  when  the 
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1845.  right  of  visitation  and  the  right  of  search  existed^  and  she 
was  therefore  in  the  lawful  possession  of  the  seizor.  Your 
Lordships  have  asked  as  to  the  possession  of  a  neutral. 
I  apprehend  that  such  a  vessel  would  be  in  the  lawful 
possession  of  the  captor,  but  that  the  neutral  never  would 
be  liable  to  English  law. 

Williams^  J. — If  the  seizure  in  the  present  case  had 
been  with  instructions^  and  by  a  lieutenant^  and  alf  per- 
fectly regular^  would  the  nationality  of  the  Brazilian  be 
untouched  or  changed  ? 

Dr.  Jesse  Adams. — There  might  be  so  far  an  incipient 
conversion  that  it  might  affect  the  nationality ;  but  here 
the  detention  was  so  unlawful,  that  these  persons  had  a 
right  to  regain  their  liberty. 

Aldsrson,  B. — ^If  there  had  been  a  domestic  slave  on 
board  from  Brazil,  would  he  be  made  firee  by  English  law 
by  this  seizure,  or  would  he  remain  a  slave  by  the  Brazilian 
law? 

Dr.  Jesse  Addams. — I  apprehend  that  he  would  remain 
a  slave  by  the  Brazilian  law.    With  respect  to  the  juris- 
diction, I  take  it,  that,  in  time  of  peace,  jurisdiction  over 
foreigners  only  arises  from  consent ;  however,  it  may  be 
otherwise  in  time  of  war.    It  has  been  asked,  in  the  course 
of  this  argument,  if  a  Frenchman  were  kidnapped  and  pat 
ashore  in  this  country,  and  committed  a  crime  here,  would 
he  be  triable  in  this  country  ?    That  is  a  question  difficult 
to  answer ;  but  on  high  principle  he  ought  to  be  sent  to    _ 
his  own  country  to  be  tried.     It  has  been  stated,  that  the    ^ 
learned  Baron,  at  the  trial,  laid  it  down,  that  the  mere    , 
fact  of  the  vessel  being  in  the  possession  of  her  Majesty's    | 
officers  was  sufficient  to  make  these  parties  triable  here;    | 
but  I  submit  that  that  is  not  sufficient,  unless  that  pos-    I 
session  was  a  legal  one.  I 

I 
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Dr.  Hardiag,  in  reply. — ^The  first  part  of  the  ax^ument  1345, 
of  the  Queen's  advocate  that  I  have  to  answer  is^  that, 
after  the  slave  trade  was  declared  to  be  at  an  end,  there  was 
no  limit  to  the  right  of  search.  By  the  t^ms  of  the  Por- 
tngoese  treaty,  vessels  are  not  to  be  detained,  unless  upon 
the  visit  there  is  undeniable  proof  that  there  have  been 
slaves  on  board.  It  is  said  that  the  equipment  of  the 
vessd  shews  an  unlawful  purpose,  and  it  may  be  that  she 
lias  violated  the  treaty,  but  the  Crown  should  have  shewn 
some  municipal  law  of  Brazil  that  has  been  violated.  The 
hd  of  equipment  may  shew  that  the  vessel  was  engaged  in 
an  untreaty-like  act,  but  not  in  an  unlawful  act.  It  has  also 
been  said  that  "  The  Echo  "  was  captured  by  "  The  Wasp," 
because  the  boat  took  her.  In  the  case  stated  by  the 
learned  Baron,  the  boat  is  not  identified  as  the  boat  of 
"  The  Wasp,''  and  it  ought  not  to  be  presumed  that  she 
vas  so.  It  does  not  follow,  that,  because  British  sub- 
jects would  be  triable  here  for  offences  committed  by  them 
on  board  the  ''  Felicidade,"  that  aliens  would  be  so. 
Depardo  might  be  said  to  be  in  some  degree  within  the 
ligeaniia  locaUs,  as  he  had  of  his  own  accord  entered  on 
board  an  English  ship. 

Pollock,  C.  B. — Hia  offence  was  committed  on  land  in 
a  foreign  country. 

Br.  Harding. — With  respect  to  the  cases  that  have  been 
cited  as  to  claims  to  restitution  in  time  of  war,  they  only 
shew  that  you  must  come  with  clean  hands;  and,  unless  you 
were  engaged  in  a  lawful  traffic,  you  are  not  entitled  to 
Institution.  Chancellor  Kent  says  (m),  ''The  final  decision 
of  the  question  in  this  country  has  been  the  same  as  in  the 
case  of '  The  Louis.'    In  the  case  of  <  Lajeune  Euginie '  (n), 


(«)  Kent's  Comm.,  part  1,  lecture  iz,  p.  200. 

(a)  2  Mason's  Rep.  409. 

VOL.  II.  H  N.  p. 
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1846.  ^^  ^^  decided^  in  the  Circuit  Court  of  the  United  States^  in 
MassachussettSj  after  a  masterly  discussion,  that  the  slave 
trade  was  prohibited  by  universal  lair.  Bat,  subsequently, 
in  the  case  of  '  The  Antelope '  {o),  the  Supreme  Court  of 
the  United  States  declared  that  the  slave  trade^  though 
contrary  to  the  law  of  nature,  had  been  sanctioned  in 
modern  times  by  the  laws  of  all  nations  who  possessed 
distant  colonies;  and  a  trade  could  not  be  considered  as 
contrary  to  the  law  of  nations  which  had  been  authorized 
and  protected  by  the  usages  and  laws  of  all  commercial 
nations/'  It  is  admitted,  that,  by  this  seizure,  the  property 
did  not  pass :  then,  can  it  be  contended,  that  a  mere  cap- 
ture brings  all  the  parties  within  the  English  criminal  law? 
Brazil  had  not  abandoned  these  persons,  and  they  had  not 
come  voluntarily  into  British  jurisdiction. 

CoLTMAN,  J, — If  you  proceed  in  the  Admiralty  Court 
against  a  neutral,  which  has  rescued  herself, — ^I  mean  in 
the  case  of  an  illegal  capture, — what  is  the  result  ? 

Dr.  Phillimore  referred  to  the  cases  of  "  The  Mary''  {p) 
and  "  The  Dispatch''  (q). 

Sir  /.  Dodson,  Ad.-G. — ^The  usual  mode  is  to  bring  in 
the  ship's  papers,  and  examine  the  master  and  two  or  three 
of  the  crew  on  standing  interrogatories  and  some  special 
ones,  and  then  the  Court  decides. 

Dr.  Jesse  Addams. — ^That  is  in  time  of  war,  when  the  right 
of  search  and  capture  is,  that  one  may  bring  in  friend  or 
foe,  subject  only  to  costs  and  damages;  but  that  is  only  in 

(o)  10  Wheaton's  Rep.  66.  tilda"  and  retook  "  The  Mary."  It 

(p)  5  Robs.  Adm.  Rep.  200.  was  held  that  this  was  not  a  legal 

In  that  case,  "The  Mary"  had  been  recapture,  and  that,  being  illegal, 

taken,  and  her  crew,  who  where  put  it  did  not  revest  the  interest  of  the 

on  board  **  The  Matilda,"  a  cartel  owners  of  "  The  Mary." 
vessel,  got  the  boat  of  '<  The  Ma-         (q)  Cited  ant^,  p.  93. 
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time  of  war.     In  time  of  peace  there  ia  no  right  of  search 
except  by  treaty. 


The  case  was  afterwards  considered  by  the  Judges, 
before  whom  it  was  argued ;  and  a  majority  of  their  Lord- 
ships were  of  opinion  that  the  conviction  was  wrong,  on  the 
pound  of  want  of  jurisdiction  in  an  English  Court  to  try 
an  offence  committed  on  board  the  "  Felicidade ;"  and  that,  if 
the  lawful  possession  of  that  vessel  by  the  British  Crown, 
through  its  officers,  would  be  sufficientto  give  jurisdiction, 
there  was  no  evidence  brought  before  the  Court  at  the 
trial  to  shew  that  the  possession  was  lawful. 

TiNDAL,  C.  J.,  Pollock,  C.B.,  Parke,  B.,  Alderson,B., 
Patteson,  J.,  Williams,  J.,  Coltman,  J.,  Maulb,  J., 
BoLfs,  B.,  WioHTMAN,  J.,  and  Erle,  J.,  held  the  convic- 
tion to  be  wrong. 

Lord  Denman,  C.  J.,  and  Platt,  B.,  held  the  convic- 
tion right. 

Lord  Denm an's  opinion  was  as  follows : — '*  I  thought 
the  conviction  right.  It  appeared  to  me  that  the  possession 
of  the  Brazilian  vessel  by  the  British  officers  was  a  lawful 
possession,  under  a  seizure  made  by  them  of  the  said  ship 
while  employed  by  Brazilian  subjects  in  the  slave  trade; 
and  I  thought  the  vessel  so  in  possession  of  British  officers, 
under  the  general  authority  from  the  Crown,  was  a  British 
vessel,  for  the  purpose  of  founding  the  jurisdiction  of  the 
Coart  of  Admiralty;  and,  of  course,  since  the  late  act  (r), 
of  the  court  of  oyer  and  terminer  and  gaol  delivery  at 
Eieter,  to  try  crimes  on  board  such  vessel." 

Baron  Platt's  opinion  was  as  follows: — "The  22nd 

(r)  The  stot.  7  &  8  Vict.  c.  2. 
h2 
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1846.        section  of  the  stat.  4  &  6  Will.  4,  c.  86,  gave  to  the  justices 
of  oyer  and  terminer  and  general  gaol  delivery  at  the  Cen- 
tral Criminal  Courts  and  a  subsequent  statute  {s)  to  the 
Judges  before  whom  the  assizes  at  Exeter  were  holden, 
jurisdiction  to  try  the  prisonen^  if  the  alleged  offence  had 
been-  committed  within  the  jurisdiction  of  the  Lord  High  Ad- 
miral«   The  question,  therefore^  was^  whether  the  act  which 
caused  the  death  of  Mr.  Palmer  was  committed  within  that 
jurisdiction.   Upon  this  subject  I  have  always  thooghi^  and 
still  think,  that,  as  Captain  Usher  commanded  her  Majesty's 
ship  of  war '  The  Wasp/  and  was  stationed  with  that  veaael 
off  the  coast  of  Africa  for  the  prevention  of  the  slave  trade^ 
the  compact  entered  into  between  the  British  and  Brazilian 
governments  by  the  then  subsisting  Brazilian  treaty  justi- 
fied him  in  directing,  and  Lieut  Stupart  in  effecting  under 
such  direction  of  his  superior  officer,  the  capture  of  the 
'  Felicidade '  and  of  '  The  Echo/  and  their  detention  dur- 
ing such  time  as  might  be  necessary  for  the  purpose  of 
submitting  the  circumstances  attending  their  capture  to 
the  judgment  of  the  Mixed  Court;  and  that,  during  such  de- 
tention of  the  '  Felicidade,'  she  was  in  the  lawful  posses- 
sion and  dominion  of  her  Majesty,  and  her  deck  as  much 
within  her  Majesty's  Admiralty  jurisdiction  as  the  deck  of 
'  The  Wasp.' " 

The  prisoners  were  discharged. 

(f )  The  stot.  7  &  8  Vict.  c.  2.   As  to  the  laying  of  the  venue  under  thit 
statute,  see  the  case  oi  Regina  v.  Jofieiy  post,  p.  165. 
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BEVOKK    LOKD    BLLBHBOROUOB,    C.  J,,    MM.  JUSTICE    CHAMBRB,    AMD    MR. 
BARON    WOOD. 


Rbx  V,  William  Sawtbr.  April  7th. 

MuRDERw— The  prisoikeT  was  indicted  for  the  murder  of  Harriet  Under  the 

Gttkett,  at  Lisbon,  in  the  kingdom  of  Portugal,  on  the  27th  day  of  Apnl,  ^^\  BrSidi 

1814,  and  was  tried  under  a  special  commission  issued  under  the  stat.  subject  was 

33  Hen.  8,  c.  23  (a).    The  indictment  was  as  follows  :— '<  London,  to  wit.  triable  in  this 

The  jarora  for  our  Lord  the  King  upon  their  oath  present,  that  William  JJ^*^/f  |^^* 

Sawyer,  late  of  London,  gentleman,  not  having  the  fear  of  God  before  other  British 

his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devD,  subject,  com- 

heretofore,  to  wit,  on  the  27th  day  of  April,  54  Geo.  3,  with  foree  and  J^Si^t^*),^*? 

anus,  at  Lisbon,  in  the  kingdom  ofPortugalf  in  parli  beyond  the  sea  ritoryof  s 

wUAotU  England,  in  and  upon  one  Harriet  Gaskett,  in  the  peace  of  God  foreign  inde- 

9ndomr  taid  Lord  the  King  then  and  there  being,  feloniously,  wilfully,  S^^""*!^'^^ 

and  of  his  malice  aforethought,  did  make  an  assault,  and  that  the  said  ,  case^  the  in- 

^illiam  Sawyer  a  certain  pistol  of  the  value  of  five  shillings  then  and  dictment  snffi- 

theie  loaded  with  gunpowder  and  a  leaden  bullet,  which  pistol  be  the  said  ^'°J'^^^^*;[^ 

William  Sawyer  then  and  there  had  and  held  in  his  right  hand  to,  at,  and  be  British  sab- 

against  the  said  Harriet  Gaskett,  did  then  and  there,  to  wit,  at  Lisbon  jects,  by  stat- 

aforeiaid,  tn  parU  beyond  the  tea  taithotU  England,  feloniously,  wilfully,  j^fineJ^^thllt^ 

sod  of  his  malice  aforethought,  shoot  off  and  discharge,"  by  which  the  the  deceased 

•aid  William  Sawyer  gave  to  the  aaid  Harriet  Gaakett  one  mortal  was  in  the  peace 

vomd  (describing  it),  of  which  mortal  wotmd  the  said  Harriet  Gaskett  ^q^^q^IoJuq. 

"  then  and  there,  to  wit,  on  the  said  27th  day  of  April  in  the  year  afore  -  against  the 

nid,  at  Liabon  aforesaid,  tn  parts  beyond  the  sea  without  England,  did  ^ce  of  the 

ioatantly  die.    And  ap  the  juron  afiyresaid,  upon  their  oath  aforesaid,  do  %^k  ^  |q. 

tay,  that  the  aaid  William  Sawyer,  her  the  said  Harriet  Gaskett,  in  dictment  need 

ounuer  and  form  aforesaid,  lelonioaaly,  wilfully,  and  of  his  malice  afore-  not  conclude 

thought,  did  kill  and  murder,  against  the  peace  ef  ow  said  Lord  the  ^jl^^/*^^ 
King,  his  crown  and  dignity." 

Before  the  prisoner  pleaded  to  the  indictment.  Alley,  for  the  priaoner, 
obgected,  that  he  coold  not  be  tried  in  thia  country  for  an  offence  oom- 
mitted  in  a  foreign  independent  kingdom. 

(a)  That  stat.  was  repealed  by  provisions  substituted  for  it  by 
the  stat  9  Geo.  4,  c  31,  and  other      sect.  7  of  that  act. 
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1815  LoKD  Ellenborouoh,  C.  J.,  said  that  it  would  be  best  to  hear  the 

evidence  before  discussing  any  of  the  legal  questions. 

It  was  proTed,  that,  on  the  27th  of  April,  1814,  several  persons  in  a  house 
at  Lisbon  heard  the  report  of  two  pistols,  which  were  fired  in  the  garden 
belonging  to  that  house,  and  that,  on  their  going  there,  they  found  that 
Harriet  Oaskett  had  been  shot  by  the  prisoner,  who  had  alao  shot  him- 
self.   Harriet  Gaskett  died  of  the  wound  thus  given,  but  the  prisoner 

recovered. 

Verdict  guilty. 

Alley  and  Curwood  objected,  in  arrest  of  judgment,  first,  that  an  offence 
committed  within  a  foreign  independent  kingdom  was  not  triable  in  this 
country ;  secondly,  that  it  did  not  sufficiently  appear,  by  the  indictment, 
that  either  the  prisoner  or  the  deceased  were  British  subjects ;  and,  third- 
ly, that  the  indictment  did  not  conclude  contrdformam  iUauU,  as  it  ought 
to  have  done. 

Lord  Ellemborouoh,  C.  J.,  said  that  he  would  reserve  the  case  for  the 
consideration  of  the  twelve  Judges. 

G arrow,  A.  G.,  Knapp  and  Abbott^  for  the  Crown. 
Alley  and  Curwood^  for  the  prisoner. 


BEFORE  LORD  ELLENBOROOOH,  C.  J.;  GIBBS,  C.^.;  TBOMPSON,  C.B.;  HEATH, 
J.;  LE  BLANC,  J.;  CHAMBRE,  J.;  GRAHAM,  B.;  WOOD,  B.  ;  BATLET,  J.;  DAM- 
PIER,  J.;    DALLAS,  J.;    AMD  RICHARDS,  B. 

Curwood,  for  the  prisoner.— The  stat.  33  Hen.  8,  c.  23,  enables  the 
king,  in  cases  of. treason  or  murder  committed  **  within  or  without "  hb 
dominions,  to  issue  a  commission  to  try  the  oflender.  On  this  statute 
the  commission  for  the  trial  of  the  present  case  issued ;  and  I  object,  first, 
that  the  court  under  that  commission  had  no  jurisdiction  to  try  a  persoo 
for  an  ofience  committed  within  the  limits  of  a  foreign  independent  king- 
dom, governed  by  its  own  laws  and  its  own  legislature;  and,  secondly, 
that,  if  the  Court  here  had  a  power  to  try  an  offence  locally  so  committed, 
the  jurisdiction  only  extends  to  cases  where  the  parties  are  British  sub- 
jects, which  these  parties  are  not  either  of  them  averred  to  be  in  this  in- 
dictment; and,  thirdly,  that  the  indictment  does  not  conclude  contrd 
formam  ttatuii,  A¥ith  respect  to  the  first  objection,  the  statute,  both 
by  its  title  and  preamble,  appears  to  have  reference  to  offences  committed 
within  the  king's  dominions.  By  the  title,  it  appears  to  relate  to  the  trial 
of  persons  who  confess  treason,  &c.,  <*  without  remanding  the  same  to  be 
tried  in  the  shire  where  the  offence  was  committed ;"  and  in  the  pream- 
ble it  is  recited,  that  persons  are  brought  at  great  expense  from  ^<  divers 
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abires  and  places  of  this  realm  and  other  the  king's  dominions  '*  to  be  ex-  1815. 

aniined  befcre  the  Privy  Council ;  and  the  enacting  part  of  the  Ist  sec- 
tion of  the  statute  giTes  the  commissioners  to  be  appointed  under  it  power 
to  try  treason  or  murders  in  whatsoeTer  **  place,  within  the  king*9  do- 
mimiomM  or  wiikotU^  such  offences  "  have  been  committed.     I  admit,  that, 
if  the  words  **  within  the  king's  dominions  or  without "  are  taken  in  their 
most  extended  sense,  they  must  include  any  part  of  the  world;  but  the 
&ir  construction  of  words  is  according  to  the  subject>mafter.     In  an- 
other part  of  this  very  act,  the  meaning  of  the  word  **  persons  "  must  be 
limited,  because,  if  the  same  species  of  extended  construction  were  put 
upoo  it  that  ia  sought  to  be  put  on  the  words  **  within  or  without,"  it  will 
ioclode  every  human  being,  and  any  foreigner  committing  a  murder 
within  his  own  countiy  might  be  tried  for  it  here;  and  if  it  be  answered 
that  the  word  "  persons  "  does  not  extend  to  all  persons,  because,  by  the 
law  of  nations,  every  government  is  supposed  to  legislate  for  its  own  sub- 
jects, the  same  rule  ought  to  apply  here,  and  your  Lordships  will  put  that 
coDitmction  on  the  words  which  is  consistent  with  the  law  of  nations. 
The  common  law  of  England  was  so  strict  as  to  jurisdiction,  that  even  a 
civil  action  must  have  been  tried  in  the  county  in  which  the  cause  of 
action  arose ;  and  a  learned  authority  has  said,  that  the  first  case  in 
which  the  law  of  venue  in  civil  cases  was  settled  was  in  the  48  Edw.  3,  in 
which  a  bond  made  in  Normandy  was  declared  on  as  having  been  made 
at  Harflete,  in  Kent  {b) ;  but  there  was  no  relaxation  of  the  rule  as  to 
criminal  cases  in  any  instance  till  the  reign  of  Henry  VIII ;  and  it  was 
not  until  the  reign  of  Edward  VI  that  a  murder,  where  the  blow  was  in 
<me  county  and  the  death  in  another,  was  made  triable  in  either ;  and 
there  was  no  criminal  case  at  all  in  which  the  locality  of  jurisdiction 
wss  departed  from  tiU  the  stat.  4  Hen.  8,  c.  2,  (which  was  made  per- 
petual by  the  stat.  22  Hen.  8,  c.  2),  by  which  it  was  enacted,  that,  if  any 
fflarderer  or  felon  alleged  that  he  waa  taken  from  sanctuary  in  a  foreign 
coimty,  the  same  jury  who  try  the  murder  shall  try  this  matter.    The 
ttatotes  26  Hen.  8,  c.  6,  and  32  Hen.  8,  c.  4,  were  passed  to  authorise 
the  triab  in  other  places  of  treasons  committed  in  Wales ;  and  the  stat 
35  Hen.  8,  c.  2,  is  for  the  trial  of  treasons  committed  out  of  the  king's 
dominions;  but  it  is  stated  by  Mr.  Seijt.  Probyn^  in  the  Appendix  to 
the  Sute  Trials  (Vol.  6),  that  the  stat.  35  Hen.  8,  c.  2,  was  made  ex- 
presdy  with  a  view  to  Ireland  (c) ;  and  all  these  acts  of  Parliament  give 
tome  degree  of  information  to  the  construction  I  am  putting  on  the  stat. 
33  Hen.  8,  c  23.    Lord  HaUy  Ilawkitu,  and  Lord  Coke  all  give  the  stat. 
33  Hen.  8,  c  23,  without  comment ;  and  Lord  Coke,  in  his  definition  of 

(fr)  In  the  case  of  Sir  Ba^h  Treasons   committed    out   of  the 

PoU   V.    S'vr    Richard   Toeheu,  King's  Majesty's  Dominions,"  and 

Tear  Book,  HiL  Term,  48  Edw.  3,  iU   provisions  relate   to   treasons 

p.  2,  pL  6.  committed  out    of  the   realm  of 

(c)  The  title  of  that  stat.  is,  EngUmd. 
*^  An  Act  concerning  the  Trial  of 
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1815.  murder^  limits  the  commission  of  the  offence  to  **  within  any  ecmnty  of 

the  realm,"  and  also  says,  that,  if  two  of  the  king's  suhjects  go  to  a  foreign 
realm  to  fight,  and  the  one  kill  the  other,  the  murder  is  triable  before  the 
constable  and  marshal  (d),  but  he  does  not  say  that  a  special  commission 
could  issue  under  this  act  of  Parliament.  So,  Lord  Coke  says  (e),  **  If  a  sub- 
ject of  the  king  be  killed  by  another  of  his  subjects  out  of  England  in  any 
foreign  country,  the  wife  or  heir  may  have  an  appeal  before  the  constable 
and  marshal;"  and,  afler  mentioning  the  case  of  the  wife  of  a  pervon  slain 
in  Scotland,  he  adds,  **  And  so  it  was  resolved  in  the  reign  of  Queen 
Elizabeth,  in  the  case  of  Sn*  Francis  Drake,  who  struck  off  the  head  of 
Dowtie,  in   pariibits  transtnarinisf   that  his  brother  and   heir  might 
have  an  appeal,  »ed  regina  nohdt  cotutUttere,  eonstabtdarium  Anglias,  &c., 
et  ideo  dormhU  appellum{f)"    The  case  of  Dowtie  is  that  which  Is  said 
to  have  inflicted  the  greatest  infamy  on  the  memory  of  Drake,  as,  in  his 
first  voyage  round  the  world,  he,  from  envy,  took  his  rival  on  shore  at 
Brazil,  and  then  imputed  mutiny  to  him,  and  beheaded  him.    His  brother 
brought  an  appeal,  but  Queen  Elizabeth  would  not  grant  a  commission  ap- 
pointing a  lord  high  constable  to  try  it,  and  it  was  never  tried.    It  is  sin- 
gular that  Lord  Coke  should  not  have  noticed  that  Sir  Francis  Drake 
might  have  been  tried  by  a  commission  under  the  stat.  33  Hen.  8,  c.  23, 
if  that  could  have  been  done.     There  is  no  reported  case  of  a  trial  under 
the  Stat.  33  Hen.  8,  c.  23,  till  the  year  1720,  though  the  statute  was 
passed  in  1541:  of  that  case,  which  is  Ely's  case,  there  is  a  short  note  in 
Mr.  East's  Pleas  of  the  Crown  (^).    The  death  of  the  deceased  had  hap- 
pened at  Dollars,  in  Sweden,  and  the  point  there  taken  seems  to  have 
been,  that  the  act  of  Parliament  only  extended  to  England,  which  would 
not  be  an  available  point,  as  the  act  of  Parliament  clearly  extends  beyond 
England.    There  was  another  case  of  a  murder  at  Barcelona  (A),  but  I 

(J)  3  Inst.  47, 48.  her  husband,  in  the  island  of  Teira 

(tf)  1  Inst.  74  a.  Nova,  in  America."     Sir  BUkard 

{/)  Mr.  Hargrave,  in  his  note  to  HtUton,  in  his  Reports,  (p.  3  j,  says^ 

this  passage,  (n.  37),  says,  **  In  the  *'  And  26  Eliz.: — DoughiUi's  case, 

reign  of  Charles  the  First,  the  Lord  petition  was  made  to  the  Queen  by 

Keeper  and  Judges  of  the  King's  the  heir  to  make  a  constable  and 

Bench  were  advised  with  on  a  like  marshal,  but  she  would  not." 
occasion,  and  held  that  the  earl  (s)  1  East,  P.  C.  370. 

marshal  could  not  take  an  appeal  (//)  The  case  of  C&oni&erf, tried 

without  a  high  constable,  and  ac-  in  1709 ;  it  is  referred  to  in  the  case 

cordingly  the  king  appointed  the  of  Rex  v.  Althoes^  8  Mod.  144,  io 

Earl  of  Lindsey  twice  to  the  ofiice,  these  terms  :  "  And  of  the  same 

once  to  try  an  appeal  by  Lord  Rea  opinion  was  the  Lord  Chief  Justice 

against  Mr.  Ramsey^  for  treason  Holt,  in  Chambers'  case,  who  was 

committed  in   Germany ;    and    a  tried  here  for  a  murder  committed 

second  time  to  try  an  appeal  by  in  Barcelona,  in  Spain,  who  said 

the  widow  of  William  Wise  against  that  trial  was  good  by  virtue  of  the 

WilUam  Holmesy  for  the  murder  of  stat.  27  Hen.  8,  c.  4,  though  the 
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have  not  been  able  to  find  any  report  of  it.     Owemor  Walts  eas€{i)  \mb 

may  be  cited,  hot  tbat  comei  within  the  construction  I  am  contending  for, 
M  the  offence  for  which  he  was  tried  occurred  within  the  king's  dominions^ 
being  in  a  foreign  settlement  Captain  Roche's  case  was  tike  tbe  pre- 
sent. In  the  year  1771  he  went  ashore  with  Mr.  Ferguson  at  the  Cape 
of  Good  Hope,  and  killed  him  in  duel.  He  was  indicted  in  this  country 
mider  the  stat.  33  Hen.  8,  c.  23,  and  wished  to  plead  two  pleas, — a  plea  of 
nfrvfjNt  acqmU  before  a  judge  at  the  Cape  of  Good  Hope,  and  not  guilty, 
lie  was  tdd  by  tiie  Court  that  he  could  not  plead  both,  and  he  relied  on 
Ae  not  guilty,  and  was  acquitted.  There  was  also  the  ease  of  -Mr. 
Hulckmmm  {k),  who  was  indicted  for  a  murder  in  Portugal :  he  chose  to 
rely  on  a  plea  of  autrefois  acquit^  and  succeeded  on  it.  In  these  cases, 
Aerdbre,  the  objection  made  in  the  present  case  was  not  taken.  I  now 
come  to  the  second  point,  that  the  indictment  is  defective  for  not  averring 
that  either  of  these  parties  were  Britbh  suljects,  and  that  that  was  not 
prored. 

La  Blasc,  J.r-»It  appeared  so  at  the  trial,  did  it  not? 

Cwrwood, — ^It  a]^ared  that  the  prisoner  went  from  this  country,  and 
was  in  the  serrice  of  Great  Britain ;  but  there  were  many  Portuguese  in 
the  British  service  in  the  commissariat  department.  If  the  jurisdiction 
is  to  be  supported  here,  I  apprehend  that  it  must  be  upon  the  ground 
that  a  British  subject  owes  allegiance  to  the  laws  of  his  country  wherever 
be  goes,  notwithstanding  he  may  owe  a  local  allegiance  elsewhere;  and 
that,  a  British  subject  being  a  port  of  the  state,  the  British  legislature  can 
bind  his  acts  in  a  foreign  country.  This  principle  received  much  con- 
sideration in  the  case  of  Rex  v.  Depardo  (/);  and  I  submit,  that,  if  it  be 
necessary  that  the  parties  should  be  British  subjects  to  briDg  them  within 
the  jurisdiction  of  the  Court,  it  is  essential  that  that  fact  should  appear 
00  the  face  of  the  indictment,  and  that,  if  it  does  not  so  appear,  the  in- 
dictment is  bad.  With  respect  to  the  third  objection,  that  the  indictment 
■hoold  have  concluded  contrd/ormam  sUUuii,  I  am  aware  that  it  will  be 
saswered  that  this  was  an  offence  at  common  law,  and  that  the  statute 
only  gives  a  mode  of  trial.  But  I  apprehend  that  the  statute  has  made 
a  material  difference  in  the  offence  itself,  as  a  conviction  on  this  statute 
would  be  foUowed  by  all  the  consequences  of  a  conviction  for  felony, 

esse  was  not  within  the  mischief  as  well  as  here ;  and  in  29  Car.  2, 

recited  by  that  act."  Hutchinson's  case^  who  was  ac- 

(t)  28  St.  Tr.  51.  cused  and  acquitted  in  Spain  for 

{k)  Cited  BulL  N.  P.  245,  and  killing  a  man  there,  it  was  held  to 

in  the  case  of  Reake  v.  Tyrrell,  be  a  good  bar  to  any  proceedings 

(1  Show.  0),  where  it  is  said,  **  The  here." 

Court  and  jurisdiction  of  the  Ad-  (0  ^  Taunt.  26.    See  also  the 

miralty  reaches  over  the  sea  all  the  case  of  the  Suuex  Peerage^  II  CI. 

world  over,  and  they  may  sit  at  &  Fin.  85. 

Isnd  any  where  in  the  East  Indies 
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1815.  namely,  forfeiture  of  lands  and  corruption  of  blood.    Before  this  siatate, 

offenders  of  this  kind  were  in  a  similar  situation  to  offenders  on  tlie  high 

seas  before  the  passing  of  the  stat.  28  Hen.  8,  c.  15,  the  latter  being 

triable  by  the  Lord  High  Admiral  under  the  civil  law,  and   the  former 

by  the  constable  and  marshal,  also  under  the  civil  law ;  there  being  no 

such  thing  as  felony  by  the  civil  law,  according  to  our  conception  of  the 

term,  felony  being  a  penal  consequence  under  the  feudal  law  ;  and  Lord 

Coke  says  (in),  that  pardon  of  all  felonies  does  not  pardon  piracy,  and 

he  refers  to  a  case  in  the  reign  of  Queen  Elisabeth^  as  to  the  robbing  on 

the  high  seas  of  certain  merchants  of  Venice.    I  admit  that  Lord  Coke 

also  says  (ii),  that,  if  **  piracy  be  tried  before  the  Lord  Admiral  in  the 

court  of  the  Admiralty  according  to  the  civil  law,  and  the  delinquent 

there  attainted,  yet  shall  it  work  no  corruption  of  blood  nor  forfeiture  of 

his  lands ;  otherwise  it  is,  if  he  be  attainted  before  commissioners  by 

force  of  the  statute  28  Hen.  8,  c.  15."    And  Lord  Hale,  too,  lays  it 

down  (o),  that,  if  pirates  be  convicted  before  the  Admiral,  or  persons 

be  convicted  of  treason  or  murder  before  the  constable  and  marshal,  it 

works  no  corruption  of  blood ;  but  if  tried  before  a  jury  it  does  so.    And 

he  further  says,  that "  it  is  out  of  the  question  that  piracy  upon  the  statute 

is  robbery,  and  the  offenders  have  been  indicted,  convicted,  and  executed 

for  it  in  the  King's  Bench  as  for  a  robbery."     If  the  offence  itself  is  not 

altered  by  the  statute,  it  is  no  felony,  and  an  indictment  charging  it  as  a 

felony  is  bad;  but  if  the  statute  makes  it  a  felony,  the  indictment  must 

conclude  contrd  fortnam  ttatuti;  and  if  it  does  not,  it  is  therefore  bad. 

Abbott,  for  the  Crown. — It  is  admitted  that  there  may  be  a  trial  in 
this  country  for  a  murder  committed  in  a  foreign  dominion  belonging  to 
his  Majesty,  but  it  is  contended  that  there  can  be  no  trial  for  a  murder 
committed  in  a  foreign  country  not  belonging  to  his  Majesty,  being,  it  is 
said,  an  independent  state.  To  support  thb  objection,  the  title  and  pre- 
amble of  the  Stat.  33  Hen.  8,  c.  23,  have  been  referred  to.  But  it  is  to  be 
observed,  that  every  argument  to  be  derived  from  the  title  and  the  preamble 
of  that  statute  would  equally  apply  to  an  offence  committed  in  any  foreign 
possession  of  his  Majesty.  Another  argument  is  drawn  from  the  silence 
of  Lord  Coke^  who,  when  mentioning  the  trial  before  the  constable  and 
marshal,  has  not  mentioned  the  mode  of  trial  directed  by  this  statute.  It 
might  not  have  occurred  to  him,  and  it  is  too  much  to  say  that  an  act  of 
Parliament  is  not  to  be  construed  according  to  its  plain  meaning,  becauie 
even  the  most  learned  person  has  not  noticed  it.  It  has  been  said  that 
this  objection  has  not  been  taken  before,  but  I  think  due  weight  is  not 
given  to  the  manner  in  which  it  was  taken  in  Ely's  case.  I  have  the 
manuscript  note  of  Lord  King,  who  was  present  at  the  trial,  and  be 
quotes  it  by  the  name  of  **  Ealing's  case"  His  Lordship's  note  is  in 
Uiese  words :  "  At  the  sessions  of  oyer  and  terminer  in  Justice  Hall,  at 

(m)  3  Inst.  112.  (n)  1  Inst.  391  b. 

(o)  I  H.  P.  C,  c.  27,  p.  355. 
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the  Old  Bafley,  Londoiiy  namely  on  the day  of  December,  7  Geo.  1816. 

1,  befoie  Sir  John  Fryer,  Knight,  (Lord  Mayor),  King,  Eyres,  Mon- 
tigne,  &C.  At  this  aenion,  there  was  a  special  commission,  founded  on  the 
33  Hen.  8,  c.  23,  for  the  trial  of  Edward  Ealing  for  the  murder  of  Charles 
Bignellf  at  Dollars,  in  the  kingdom  of  Sweden.     The  commission  recited 
the  said  act,  and  that  Edward  Ealing  was  accused  for  the  murder  of 
Charies  Bignell  in  foreign  parts,  and  had  thereupon  been  examined  by 
three  of  die  Priry  Council,  who,  upon  examination,  vehemently  sus- 
pected him  to  be  guilty  of  the  murder  Mciatis  iffituTf  &c.    The  indictment 
taken  under  the  commission  was,  that  he,  at  Dollars,  in  the  kingdom  of 
Swtdeny  tritkout  the  kingdom  of  England,  did  murder  the  said  Charles 
Bignell;  and  on  his  arraignment  he  objected,  by  his  counsel,  that  the  said 
set  of  the  33  Hen.  8,  c.  23,  taking  it  to  be  in  force  still  as  to  murder, 
extended  only  to  the  several  shires  in  England,  so  that  a  murder  com- 
mitted in  one  shire  may,  according  to  the  method  prescribed  by  that 
statute,  be  tried  in  another  shire,  but  not  a  murder  committed  out  of  the 
realm ;  hut  the  Court,  on  consideration  of  the  statute,  resolved  that  it  did 
extend  to  murder  committed  out  of  the  realm.  And  a  like  commission  had 
been  granted  in  the  late  Queen's  time,  in  the  case  of  one  John  Chambers, 
who  waa  indicted  for  a  murder  committed  extra  hoe  regnum,  eeiL  apttd 
Barcelona f  m  regno  HiMpanite,  was  tried  in  June,  1709,  and  acquitted; 
sad  thereupon  the  Court  proceeded  to  try  this  Edward  Ealing,  who  was 
jutly  found  guilty  of  murder,  and  afterwards  executed  for  the  same." 
That  waa  a  case  in  which  the  murder  was  distincUy  charged  to  have  been 
committed  within  the  territory  of  a  foreign  and  independent  prince ;  and 
the  precedent  on  which  the  Court  relied  is  that  of  a  murder  at  Barcelona, 
alio  in  the  territory  of  a  foreign  independent  prince;  and  it  is  impossible 
to  suppose  that  the  Court  had  not  the  stat.  33  Hen.  8,  c.  23,  brought 
onder  its  view  with  respect  to  the  extent  of  its  jurisdiction  to  try  offences 
committed  within  foreign  independent  kingdoms.    Of  the  case  of  Mr. 
Hutchinson  there  is  not  any  report  that  can  be  much  relied  on.     It  is 
mentioned  in  Shower  (p),  in  Bulier  s  Nisi  Prius  (9),  and  there  is  a  short 
sad  hardly  intelligible  note  of  it  in  Keble  (r). 

Wood,  B. — Have  you  the  indictment  in  Elg**  eate  ? 

Ahhott, — It  has  been  searched  for  in  the  Baga  de  Secretis,  to  which 
these  indictments  should  be  returned,  but  without  success,  as  the  first 
iadictment  that  has  been  found  there  ii  that  against  David  Roche,  in  the 

(p)  1  Show.  6.  Mr.  Attorney),  being  a  fiiet  out  of 
{q)  B.  K.  P.  245.  the  King's  dominions,  is  not  triable 
(r)  3  Keb.  785.  It  is  as  fol-  l^  commission  upon  35  Hen.  8, 
]ows:-»<<  On  habeae  corpus,  it  ap-  c.  2,  s.  1,  n.  2,  but  by  a  constable 
pcared  the  defendant  was  com-  and  marshal;  and  the  Court  re- 
mitted to  Newgate  on  suspicion  of  fused  to  bail  him,"  &c. 
murder  in  Portugal,  which,  (by 
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1615.         y^'  1775,  for  the  minder  of  Captain  Fergmon  at  the  Cape  of  Good 
H(^»  which  was  ait  that  tiine  not  bekiogiiig  to  thb  oountiy.    In  that 
case,  the  prisoner  at  fatt  fdeaded  a  plea  ef  omtrefoiM  aeqwii^  Imt  afterwards 
withdrew  that  plea,  and  ndynutted  to  the  juriidiction  of  tbe  Court.    The 
next  eaie  was  that  of  Kenneth  Mackenzie,  in  1783:  he  waa  tried,  coo- 
victed,  and  ezecvted  for  the  mnrder  of  Keaaetfa  Murray  MLackensie,  at 
Moree,  on  the  coast  of  Africa.    In  those  cases,  the  indietooent  was  in 
precisely  the  same  form  as  that  in  the  present  case.    Next  caaie  the  case 
of  GoTemor  Wall,  for  m  SMvder  at  Goree,  in  Africs,  which  was  a  British 
settlement;  and,  in  10^7,  William  WiHiams  was  tried  at  Chehnsfoid, 
under  a  special  coramiarion,  for  a  mmider  at  Charleston,  io  North  Cars' 
Una;  and,  in  1802,  Henry  Rea  and  two  others  were  tried  for  a  murdsr 
at  the  Cape  of  Good  Hope,  then,  I  helieve,  a  setUement  belonging  to  his 
Mi^esty,  and  were  acquitted  (#)•    In  the  case  of  Depardo  (^),  it  appean, 
from  the  argument  of  Mr.  Burroughs  for  the  prisoner,  that  he  was  satb- 
fied  on  the  authorities  that  the  Court  had  jurisdiction  to  try  an  ofoiee 
committed  in  an  independent  foreign  kingdom.    He  therefore  did  not 
take  this  point,  though  he  did  not  pass  it  over  unnoticed;  and  when  it  is 
considered  that  the  stat  33  Hen.  8,  e.  23,  received  itt  exposition  so  late 
as  the  year  1803,  it  seems  impossible  to  contend  with  any  eiG»ct  that  it 
does  not  extend  to  an  offence  committed  in  a  fcMwign  and  independent 
stote;  for,  by  the  stat.  43  Geo.  3,  c.  113,  s.  6,  it  is  recited,  that  tbe  stat 
33  Hen.  8,  c.  23,  is  still  in  f<M«e  as  to  murder,  and  that  no  provision  is 
made  therein  as  to  the  trial  of  accessaries  before  the  fiMst  in  mnrder, 
or  for  the  trial  of  manslaughter,  ^  whereby  perseas  gaQ^  of  these 
offences,  and  mart  particmlarfy  when  smeh  rnvrders  or  wumalawffhiirt 
happen  to  he  eammitted  out  cf  the  realm,  and  not  upon  the  high  seat, 
may  frequently  escape  punishment;"  and  the  stat  43  Geo.  3,  c.  113, 
then  proceeds  to  make  provision  for  the  trial  of  such  accessaries,  and  the 
trial  of  manslaughter.    The  second  objection  is,  that  the  andictasent  doss 
not  contain  any  averment  that  the  person  committing  &e  offence  ww  a 
British  subject    I  am  to  submit,  that  such  an  averment  is  net  necessary. 
It  M  not  in  any  of  the  precedents  that  I  have  referred  to,  and  it  is  not 
in  any  of  the  indictments  preferred  under  what  is  called  the  Admiralty 
Commission  under  the  other  statutes ;  and  I  do  not  know  any  reason  tbst 

(s)  The  evidence  in  the  case  of  Baga  de  Secretis,"  printed  in  Ap- 

Rex  V.  £/y,  and  a  short  abstract  of  pend.  II.  to  the  5th  Report  of  the 

the  indictment,  will  be  found  in  deputy  keeper  of  the  public  record^ 

Vol.  1,  p.  1,  of  a  work  in  2  vols,  (presented  to  the  Houses  of  Psr- 

called  <'  Select  Trials  at  the  Old  liament  in   1844),  p.  205.     The 

Bailey,  from  1720  te  1724,"  which  like  as  to   Maekenzie't  eaie,  U. 

is  in  the  library  of  Liaooln's  I nn^  216.     The  like  as  to    Govemcr 

There  is  also  an  abstract  of  the  WalTs  rose.  Id.  224.    The  like  ss 

commission,    indictment,    &c.    in  to  WiUiame*  case.  Id.  228;  snd 

Roche'M  eate,  in  *^  The  last  psrt  of  the  like  as  to  Bea'e  case.  Id.  225. 
the  inventory  and  calendar  of  the         (/)  1  Taunt  26. 


JhfHfU. — ^As  to  the  effect  of  indictments  concluding  eonird  paeetHy  the 
cases  are  collected  in  **  Hawkins's  Pleas  of  the  Crown  "( v) ;  and  in  ancient 
times,  when  the  palatinates  existed,  the  indictment  always  concluded 
against  the  peace  of  the  Earl  or  Lord  Palatine  (x).  This  conclusion 
contrdpaeem  is  an  assertion  that  the  offence  was  committed  against  the 
laws  of  the  King;  and,  if  the  situation  of  the  prisoner  was  such  that  he 
was  not  amenable  to  the  laws  of  this  country,  that  should  be  made  matter 
of  defence,  as  it  was  in  the  case  of  Depardo.  With  respect  to  the  third  ob- 
jection, that  the  indictment  does  not  conclude  against  the  form  of  the  sta- 
tute, I  submit  that  those  words  are  only  necessary  where  the  statute 
creates  the  o£fence(y),  and  where,  by  statute,  the  benefit  of  clergy  is  taken 
away;  for  an  offence  that  was  £Blony  before,  it  is  not  necessary  to  charge 
the  offence  eontrd  fonnam  gUUutu  So,  it  has  been  held,  that  an  indict- 
ment for  murder  under  the  statute  of  stabbing  need  not  conclude  contrd 
ftmam  siaitUi  (z) ;  nor  an  indictment  for  the  murder  of  a  bastard  child, 

(«}  As  to  the  court  of  the  con-  (or)  4  Inst.  205. 

itible  and  marshal,  see4  Inst  123.  .    (/)  See  the  case  of  Retina  ▼. 

(t)  Vol.  3,  ch.  25,  ss.  92,  93.  Po%,  ant^.  Vol.  1,  p.  77. 

See  also  the  case  of  Bex  ▼.  Tatflor,  («}  1  H.  P.  C.  468. 
5  D.  &  R.  422. 
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would  affdy  in  one  ease  that  could  not  apply  in  the  other,  as  it  can  hard-  1815. 

ly  be  cootended,  that  the  eommissioo,  commonly  called  the  Adoiiralty        > — .. — ^ 
Gommiaaioo,  fbr  the  trial  of  murders  on  the  high  seas,  would  extend  to  any  ^^^ 

ekas  of  pcnona  to  whem  this  statate  does  not  apply.  The  offence  of  pi-  Sawtbr. 
raey  uMy  admit  of  a  different  consideration,  for  tint  is  against  the  law  of 
natioiis ;  but  all  the  triala  for  murder  under  the  Admiralty  Commission 
are  aotboritiee  in  ray  fkYwar,  The  indictment  in  tlie  present  case  avers, 
that  the  party  murdered  was  in  the  peace  of  the  King,  and  that  the  ofience 
was  committed  against  the  peace  of  the  King,  which  concluding  words 
(the  eomird  paeem)  are  net  wdnds  of  form  and  ceremony,  but  denote 
tibat  ^  offenoe  waa  an  ofifence  committed  against  the  authority  and  laws 
of  that  sovereign  against  whose  peace  it  is  said  to  be ;  and  it  has  been  al- 
ways held  to  be  necessary  to  lay  the  offence  against  the  peace  of  the  king 
in  whose  reign  it  was  committed. 

Lord  ELLBKBonouGH,  C.  J.— Have  you  the  form  of  any  indictment 
before  the  constable  and  marshal,  to  shew  how  it  was  laid  there. 

Hbath,  J. — ^They  were  all  appeals,  and  not  indictments  (a). 

MboiL-^l  have  not  any  of  thenw     The  present  indictment  alleges 
the  party  murdered  to  have  been  in  the  peace  of  the  King. 

Lord  Ellehbobooob,  C.  J. — ^That  is  a  very  material  allegation.     It 
under  the  protection  of  the  King. 
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1R15  tboagb,  by  statate  (a),  the  concealment  of  the  death  of  the  child  would 

have  been  evidence  of  the  murder  (6).  So,  in  the  case  Rex  v.  Bertinck{e)y 
it  was  objected,  that  the  act  of  Parliament  for  the  trial  of  the  rebels  in 
1746  (19  Geo.  2,  c.  9)  only  authorized  the  trial  of  those  in  custody  on 
the  1st  of  January,  1746,  and  that  the  indictment  was  bad,  because  there 
was  no  allegation  of  custody :  but  that  objection  was  ovenruledy  and  it 
was  said,  that  the  common  commission  of  gaol  delivery  only  extends  to 
persons  actually  in  custody ;  and  yet  that  is  nerer  averred  {d). 

Lord  Ellbnborough,  C.  J. — At  the  Admiralty  Sessions,  in  cases  of 
murder,  the  indictments  state  the  person  killed  as  being  in  the  peace  of 
the  king,  and  use  the  word  *'  feloniously." 

Abbott. — And  conclude  against  the  peace  of  the  king. 

Lb  Blanc,  J. — And  not  against  the  form  of  the  statute. 

Wood,  B. — Offences  there  are  stated  to  be  within  the  jurisdiction  of  the 
Admiralty  of  England. 

Abbott, — *'  Upon  the  high  seas,  within  the  jurisdiction  of  the  Admiralty 
of  England  :"  here  it  is  stated  to  be  <*  at  Lbbon,  in  the  kingdom  of  Portu- 
gal." 

Curwood,  in  reply. — ^The  case  of  Rex  t.  Ely,  as  it  appears  in  Lord 
King*9  manuscript,  is  in  substance  the  same  as  I  stated  it;  and  it  seems 
difficult  to  suppose  that  the  omission  by  Lord  Coke  of  all  mention  of  this 
extensive  jurisdiction  could  have  been  an  oversight. 

Lord  Ellbnborough,  C.  J. — Does  Lord  Coke^  in  the  passage  you 
cited,  mention  the  trial  by  the  constable  and  marshal  as  the  only  trial  for 
such  offences  ? 

Curufood, — He  does  not 

Lord  Ellbnborough,  C.  J. — There  is  no  statute  which  makes  these 
offences  triable  before  the  constable  and  marshal. 

Curwood, — ^The  stat.  13  Rich.  2,  c.  2,  recites,  that  the  court  of  the 
constable  and  marshal  had  incroached  to  itself  contracts,  and  many  other 
actions  pleadable  at  the  common  law,  to  the  prejudice  of  the  king  and  op- 
pression of  the  people  ;  and  then  confines  the  jurisdiction  of  the  constable 
to  ^  contracts  touching  deeds  of  arms  and  of  war  out  of  the  realm,  ssd 

(a)  The  stat  21  Jac.  1,  c.27,  (c)  Post  C.L.12. 

repealed  by  the  stat.  43  Geo.  3,  {d)  See  the  case  of  Regma  v. 

c.  58.  WhiUy^  ant^,  Vol.  1,  p.  105. 

ib)  2  H.  P.  C.  289. 
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iboof  thioga  which  touch  annior  war  within  the  realnsy  which  cannot  be 
detenniiiedordisciufledby  the  common  htw." 

Uird  ELLBNBoaouoH,  C.  J. — ^It  gave  him  no  new  jurisdiction,  but  con- 
fined die  juriadiction  to  certain  tubjects. 

CvrwoodL— The  stat.!  Hen.4,  c.  14,  enacts,  that  *'all  appeals  to  be 
made  of  things  done  out  of  the  realm  shall  be  tried  and  determined  be- 
fore the  constable  and  marshal  of  England  for  the  time  being." 

Heath,  J. — ^After  the  attainder  of  the  Duke  of  Buckingham,  in  9  Hen. 
8,  there  was  no  constable^  so  that  no  appeal  could  have  been  brought  be- 
tween the  9th  and  33rd  Hen.  8. 

Lord  ELLBMBoaouoHy  C.  J. — ^That  would  shew  a  reason  for  a  substi- 
toted  jurisdiction. 

Cwwoad. — There  is  a  dear  distinction  between  thoee  cases,  such  as 
ChMmor  WaWt  and  WUUam^y  which  occurred  within  the  king's  dominions 
bat  without  the  realm,  and  the  other  cases  which  have  been  cited,  which 
occurred  within  foreign  independent  states,  and  in  which  this  objection 
was  not  taken,  but  might  have  been.  The  atat.  43  Qeo.  3,  c.  113,  has 
been  referred  to  as  an  exposition  of  the  stat  33  Hen.  8,  c.  23 ;  but  it 
dtoold  be  observed  that  the  stat.  43  Geo.  3,  c.  113,  does  not  at  all  vary 
the  original  act,  or  extend  the  jurisdiction  in  respect  of  place ;  and  the 
itat  43  Geo.  3,  c.  113,  would  have  been  necessary  in  cases  like  that  of 
Governor  Wallj  for  accessaries  in  cases  clearly  within  the  jurisdiction  of  the 
Court,  and  for  manslaughter  committed  within  the  king's  dominions,  but 
outof  thn  realm.  With  respect  to  the  objection,  that  there  is  no  averment 
that  the  parties  were  British  subjects,  it  is  suggested,  that,  as  to  the  de- 
eeased,  that  is  supplied  by  the  allegation  that  the  deceased  was  within 
the  peace  of  the  King ;  but,  in  answer  to  that,  I  should  have  relied  on  the 
circumstance,  that,  when  the  palatinates  existed,  it  was  alleged  to  be 
i^ainst  the  peace  of  the  lords  of  the  franchise ;  and  it  was  not  till  the 
ttat.  27  Hen.  8,  c.  24,  that  all  indictments  were  required  to  be  laid  against 
the  king's  peace,  the  king  alone  then  having  the  power  of  pardon.  The 
inference  1  should  deduce  from  the  indictments  stating  the  offence  to  be 
against  the  peace  of  the  lords  of  the  franchise,  while  the  franchise  existed, 
ii,  that  the  peace  there  alluded  to  is  the  local  protection  afforded  by  the 
lord  of  the  franchise,  and  that,  therefore,  neither  the  prisoner  nor  the 
deceased  was^  in  this  case,  within  the  peace  of  the  Ring,  as  both  were  in 
the  kingdom  of  Portugal. 

Lord  ELLEHBonouoH,  C.  J. — ^The  King  has  an  interest  in  the  protec- 
tion of  his  subjects  in  parts  beyond  the  realm,  and  there  is  a  writ  known 
to  the  Uiw  of  England,  if  subjects  have  suffered  in  their  persons  or  goods 
in  foreign  parts;  and  the  persons  who  have  maltreated  them  there,  when 


1815. 


Rax 
Sawter. 
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1816  ^^^  ^^"^^  ^^  ^^  couDtiy,  are  called  upon  by  a  writ  out  of  Chancery  to 

answer  for  it;  bo  that  the  King's  subjects  are  considered  aa  under  the  pro- 
tection of  the  King,  even  out  of  the  realm. 

Curwood. — The  offender  must  be  a  person  amenable  to  the  laws  of  this 
country.  That  nowhere  appears  by  this  indictment,  which  certainly  states 
him  to  be  *'late  of  London,"  but  that  merely  sliews  that  he  had  a  resi- 
dence in  this  country  at  one  time ;  but  he  might  be  a  foreigner  not- 
withstanding that. 

Lord  Ellenborouoh,  C.  J. — "  Against  the  peace  of  the  King  "  applies 
to  the  offender :  it  relates  to  his  capacity  to  commit  the  crime. 

Curwood, — An  argument  has  been  deduced  from  the  uniform  prece- 
dents used  in  the  Admiralty  Courts,  but  there  is  a  main  distinction  be- 
tween an  offence  committed  on  the  high  seas  and  in  a  foreign  country. 
To  have  made  the  offences  similar,  the  case  put  should  have  been  that  of 
an  offence  committed  in  a  foreign  ship  on  the  high  seas,  for  the  Admi- 
ralty have  jurisdiction  only  orer  offences  committed  in  British  ships, 
and  all  persons  on  board  British  ships  owe  a  local  allegiance,  and  there- 
fore it  would  be  unnecessary  to  state  them  to  be  British  subjects;  but 
when  prisoners  are  on  foreign  ground,  and  it  is  so  stated  in  the  indict- 
ment, I  apprehend,  that,  in  order  to  shew  their  liability  to  the  laws  of  this 
country,  it  should  be  averred  that  they  are  British  suljects.  With  re- 
spect to  tlie  third  point,  that  the  indictment  does  not  conclude  "  against 
the  form  of  the  statute,"  it  is  said,  that,  where  a  statute  takes  away  the 
benefit  of  clergy,  it  is  not  necessary  to  make  this  averment^but  the  reason 
of  that  is,  that  the  taking  away  of  the  benefit  of  clergy  merely  takes  away 
from  the  prisoner  a  plea  in  bar  of  the  judgment  which  he  might  odier^ 
wise  hare  pleaded.  But,  to  make  the  cases  similar,  we  must  suppose  that 
a  statute  had  created  that  a  felony  which  was  before  not  so;  and,  if  I  am 
right  in  my  reasoning  from  Lord  Cokt^  this  offence,  though  punishable 
with  loss  of  life,  was  no  felony  till  it  became  triable  under  this  act  of 
Parliament,  and  then  it  was  made  a  felony,  and  thus  it  became  necessary 
in  indictments  to  aver  it  to  have  been  committed  ''against  the  form  of 
the  statute." 


The  case  was  afterwards  considered  by  the  Judges,  who  held  that  the 
judgment  ought  not  to  be  arrested. 

May  \2th.  Lb  Blamc,  J.,  now  delivered  the  judgment  of  the  twelre  Judges^  as 
follows : — This  was  an  indictment  and  conviction  under  a  special  com- 
mission holden  in  April  last.  The  indictment  charged,  that  the  pri- 
soner, at  Lisbon,  in  the  kingdom  of  Portugal,  in  parts  beyond  the  sea 
without  England,  upon  one  Harriet  Gaskett,  in  the  peace  of  God  and  our 
Lord  the  King,  did  make  an  assault :  it  went  on  to  charge  a  murder  by 
shooting,  and  concluded  against  the  peace  of  our  Lord  the  King.    Thiee 
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oibjeetioiiB  were  raised  in  arrest  of  judgment :  firat,  that,  as  this  ofTence  was  1815. 

committed  within  the  limits  of  a  foreign  independent  kingdom,  it*  could 
not  be  triable  here ;  secondly,  that  it  was  not  sufficiently  alleged  that 
dther  of  the  parties  was  a  British  subject;  and,  thirdly,  that  the  indicts 
ment  should  have  concluded  against  the  form  o{  the  statute.    With  regard 
to  the  first  objection,  that  depends  on  the  words  of  the  act,  which  extends 
to  mnrders  committed  in  any  place  whatsoever,  within  the  king's  domin- 
ions or  without,  which  are  words  plain  and  clear,  and  sufficiently  large 
to  melude  this  oBence,    It  was  argued,  that  the  words  of  the  statute 
could  not  extend  to  places  situate  in  the  dominions  of  an  independent 
foreign  power,  but  for  this  no  authority  was  cited ;  and,  in  fact,  the  cases 
are  all  the  other  way.    The  earliest  case  is  that  of  Chambers,  who  was 
tried  in  1709  for  a  murder  at  Barcelona.    Then  followed  Ealing* $  eatet 
ibr  a  murder  at  Dollars,  in  the  kingdom  of  Sweden  ;  and,  after  that,  the 
caae  of  Captain  Roche,  for  a  murder  at  the  Cape  of  Good  Hope,  in  1775. 
These  were  all  offences  committed  within  the  dominions  of  foreign  states, 
and  therefore  the  Judges  have  considered,  that,  as  the  authorities  support 
the  words  of  the  statute,  the  construction  contended  for  on  the  part  of  the 
prisoner  cannot  prevail.    As  to  the  second  objection,  that  it  is  not  alleged 
that  they  were  British  subjects,  the  stat.  33  Hen.  8,  c.  23,  nowhere  re- 
quires that;  but,  taking  it  that  the  jurisdiction  only  extended  to  British 
sobjecta,  the  Judges  are  of  opinion  that  sufficient  is  stated  on  the  indict- 
ment to  put  the  other  party  on  shewing  the  contrary.    It  states  the  de- 
ceased to  be  in  the  peace  of  our  Lord  the  King,  and  that  the  offence  was 
against  his  peace ;  and  besides,  in  the  indictments  at  the  Admiralty,  on 
tha  26  Hen.  8,  the  parties  are  never  stated  to  be  British  subjects.     With 
respect  to  the  third  objection,  the  Judges  are  of  opinion,  that  the  indict- 
ment need  not  conclude  eonird  farmam  Mtaiuiiy  because  the  statute  does 
not  create  the  offence,  but  only  gives  a  jurisdiction  to  try  it  (e). 

The  prisoner  was  afterwards  executed. 


(e)  For  the  report  of  this  case,  we  are  indebted  to  the  kindness  of 
Mr.  Curwood. 


?0L.  II.  ^  N.  P. 
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1846. 

WESTERN  SPRING  CIRCUIT,  1846. 

WINCHESTER  ASSIZES. 
{CroumSide). 

BEPOBS    MB.   JUBTICB    BBLE. 


March  Qrd.         BkgINA  V.  WiLLIAH  PbIYETT  aud  ChaBLXB  60ODAI.I.. 

Senrantswho  J-jARCENY. — The  prisoners  were  indicted  for  stealing 
take  their  mu-  twenty  boshels  of  Oftts,  the  property  of  Jftmes  Eames^  their 
tor's  oats  with    master. 

intent  to  give 

them  to  their         It  was  proved  that  the  prisoners  took  from  the  floor  of  a 

master's  horseSy  1  /•    «    •  j 

and  without  any  bam  of  their  master,  five  sacks  of  un winnowed  oats,  and 
^m^to*^^^  secreted  them  in  a  loft  there  for  the  purpose  of  giving  to 
omipriTate  their  master's  horses,  they  being  employed  as  carter  and 
gnutyof  lar-  carter's  boy,  but  not  being  answerable  at  all  for  the  con- 
tibongh  i^j  are  dition  of  the  horses. 

not  answerable 

at  aU  for  the  The  jury  found  that  the  prisoners  took  the  oats 

conation  of  the  ^^j^  ^^^^^^  ^^  ^j^^  ^^^^  ^  ^^^  master's 

horses,  and  without  any  intent  to  apply  them 
to  their  own  private  benefit  (a). 

Eble,  J.,  reserved  the  case  for  the  consideration  of  the 
fifteen  Judges,  on  the  point  whether  the  prisoners  were 
guilty  of  larceny. 


Miasififf,  for  the  prosecution. 


The  case  was  afterwards  considered  by  the  fifteen 
Judges,  who  held  the  conviction  right. 

(a)  See  the  cases  of  Rex  v.  Cabbage,  R.  &  B,  C.  C.  292;  and 
Morfit,  R.  &  R.  C.  C.  307 ;  Regina  Regina  v.  EiiMobeth  Jonee,  post,  p. 
T.  Handley,  C.  &  Mar.  547;  Rex  v.      236. 
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1844. 

NORTHERN   SUMMER   CIRCUIT, 

1844. 


TORE  ASSIZES. 
{Crown  Side). 

BEFORE   MB.   JUSTICE   CRESSWELL. 


KiGiNA  V.  John  O'Brian,  Thomas  Rtan,  Daniel  Do- 
novan, Daniel  Power,  William  Quinn. 

Murder. — The  fint  count  of  the  indictment  charged  An  indictment 
>U  the  parties,  aa  principals  in  the  first  degree,  with  the  charg«d  A.  with 
murder  of  Benjamin  Qott,  by  beating  him  with  fists  and  |?Ji^5  Jo  b!"^, 
kicking  him,  which  was  not  sustained  by  the  evidence.  ??  ^  V^Pi 

,  May,  of  which 

The  indictment  contained  three  other  counts,  the  second  wound  B.  G. 
of  whidi  was  in  the  following  words : —  29th  o?  May ; 

"And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  S^^n^^e"*"^ 
do  farther  present,  that  John  O'Brian,  late  of  the  parish  ^r  •^^  year 

fTfci*.        1  -1  i.-«r«<ii  ^''  aforesaid. 

Of  Bradford,   in  the  said  county  of  York,  labourer,  not  were  present, 
hamg  the  fear  of  Gkxl  before  his  eyes,  on  the  day  first  abeuiiigA. 
aforesaid,  in  the  year  aforesaid  (a),  with  force  and  arms,  at  ^^*^^J,T  ^ 
the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  do  and  commii. 

The  jnry  foond 
allthepri- 
*>Mn  guilty  of  manilanghter ;  and  it  waa  objected  for  Y.  and  Z.,  that  the  felony  of  A.  was  not 
mnplete  till  the  death  of  B.  6.,  bnt  the  Judges  held  the  conviction  right. 

In  one  coont  of  an  indictment  for  murder,  the  death  waa  suted  to  be  by  a  blow  of  a  stick,  and 
in  toother  by  the  throwing  of  a  stone.  The  jury  found  the  prisoners  guilty  of  manslaughter 
r^cnUy  on  both  counts,  and  the  Judges  held  the  oonTiction  right,  and  that  judgment  could  be 
P^n  vpon  it ;  and,  »emkU,  that  these  are  not  inconsistent  statements  of  the  modes  of  death, 
"At  thst,  if  they  bad  been  so,  no  judgment  could  have  been  given  oi\  this  verdict. 

(a)  The  27th  of  May,  1844. 
I  2 
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1844.        one  Benjamin  G^ott^  in  the  peace  of  God  and  our  said  lady 
the  Queen  then  and  there  being,  feloniously,  wilfolly,  and 
of  his  malice  aforethought  did  make  an  assault  ;  and  that 
the  said  John  O'Brian,  with  a  certain  stick  of  the  value  of 
twopence,  which  he  the  said  John  O'Brian  in  his  right 
hand  then  and  there,  had  and  held,  the  said  Benjamin  Gk>tt 
then  and  there  feloniously,  wilfully,  and  of  his   malice 
aforethought  did   strike,   beat,  bruise,  and  wound;   and 
that  the  said  John  O'Brian,  with  the  stick  aforesaid,  so 
held  by  him  as  aforesaid,  the  said  Benjamin  Gk>tt^  in  and 
upon  the  right  side  of  the  head  of  him  the  said  Benjamin 
Gott,   then  and  there,  feloniously,  wilfully,   and    of  his 
malice  aforethought  did  strike,  beat,  bruise,  and  wound, 
giving  to  the  said  Benjamin  Grott  then  and  there  with  the 
stick  aforesaid  so  as  aforesaid  by  the  said  John  O'Biian 
in  his  right  hand  then  and  there  had  and  held  as  aforesaid, 
in  and  upon  the  said  right  side  of  the  head  of  him  the  said 
Benjamin  Gott,  one  mortal  wound,  bruise,  and  contusion, 
of  the  length  of  three  inches  and  of  the  depth  of  one  inch, 
of  which  said  last-mentioned  wound,  bruise,  and  contuaioD 
the  said  Benjamin  Gott,  from  the  said  27th  day  of  May  in 
the  year  aforesaid,  until  the  29th  day  of  the  same  month 
of  May  in  the  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  did  languish,  and  languishing  did 
live,  on  which  said  29th  day  of  May,  in  the  year  aforesaid, 
the  said  Benjamin  Gott,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  of  the  said  last-mentioned  mortal  wound, 
bruise,  and  contusion,  died.    And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  Thomas 
Ryan,  late  of  the  parish  aforesaid,  labourer;  Daniel  Dono- 
van, late  of  the  parish  aforesaid,  labourer  [naming  each  of 
the  prisoners  as  late  of  the  parish  aforesaid,  labourer;]  on 
the  day  and  year  first  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  with  force  and  arms,  feloniously,  wil- 
fully, and  of  their  malice  aforethought,  were  present,  aid< 
ing,  abetting,  and  assisting  the  said  John  O'Brian  the 
felony  last  aforesaid  to  do  and  commit.    And  so  the 
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jnron  aforesaid,  upon  their  oath  aforesaid^  do  say,  that  1944^ 
the  said  John  (ySrian,  the  said  Thomas  Ryan,  the  said 
Dsniel  Donovan,  the  said  Daniel  Power,  the  said  William 
Qainn,  and  the  said  John  M'Cann  (&),  him  the  said  Ben- 
jamin Gtott,  in  manner  and  form  last  aforesaid,  feloniously, 
wilfully,  and  of  their  malice  aforethought,  did  kill  and 
murder,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  lady 
the  Queen,  her  crown  and  dignity/' 

Third  count :  "  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  afterwards,  to  wit, 
on  the  day  and  year  first  aforesaid,  in  the  oounty  aforesaid, 
the  said  Thomas  Ryan,  not  having  the  fear  of  Gk)d  before 
his  eyes,  in  and  upon  the  said  Benjamin  Grott,  in  the  peace 
of  God  and  our  said  lady  the  Queen  then  and  there  being, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
make  an  assault ;  and  that  the  said  Thomas  Ryan  a  cer- 
tain ttone  of  010  value,  which  he  the  said  Thomas  Ryan  in 
hia  right  hand  then  and  there  had  and  held,  to,  against 
and  upon  the  said  Benjamin  Grott  then  and  there  feloni- 
oaaly,  wilfully,  and  of  his  malice  aforethought  did  cast  and 
ikrcw;  and  that  the  said  Thomas  Ryan^  with  the  stone 
aforesaid,  so  cast  and  thrown  by  him  as  aforesaid,  the  said 
Benjamin  Gott  in  and  upon  the  right  side  of  the  head  of 
him  the  said  Benjamin  Gott  then  and  there,  feloniously, 
vilfnlly,  and  of  his  malice  aforethought,  did  strike,  wound, 
and  bruise,  giving  to  the  said  Benjamin  Grott  then  and 
there,  with  the  stone  aforesaid,  so  as  aforesaid  by  the  said 
Thomas  Ryan  cast  and  thrown  in  and  upon  the  right 
nde  of  the  head  of  him  the  said  Benjamin  Gbtt,  one  mortal 
wound,  bruise,  and  contusion,  of  the  length  of  three  inches 
and  of  the  depth  of  one  inch,  of  which  said  last-mentioned 
mortal  wound,  bruise,  and  contusion  the  said  Benjamin 
Gott,  fifom  the  27th  day  of  May,  in  the  year  of  our  Lord 

(&)  M'Cann  was  not  tried,  not  being  in  custody. 
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1844.        1844,  until  tbe  29th  day  of  the  same  month  of  May,  in  the: 
year  last  aforesaid^  at  the  parish  aforesaid,  in  the  county 
aforesaid,  did  languish,  and  languishiog  did  live^  on  which 
said  29th  day  of  May,  in  the  year  last  aforesaid^  he  the 
said  Benjamin  Gott,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  of  the  last-mentioned  mortal  wound,  bruise^  and 
contusion,  died.   And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  John  O'Brian, 
the  said  Daniel  Donovan^  the  said  Daniel  Power^  the  said 
William  Quinn,  and  the  said  John  M'Cann,  on  the  day  and 
year  first  aforesaid,  with  force  and  arms,  at  the  parish  afore* 
said,  in  the  county  aforesaid,  feloniously,  wilfully^  and  of 
their  malice  aforethought,  were  present,  aiding,  abetting, 
and  assisting  the  said  Thomas  Byan  the  felony  last  qforesmd 
to  do  and  commit ;  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  Thomas  Byan^  the 
said  John  O'Brian,  the  said  Daniel  Donovan,  the  said 
Daniel  Power,  the  said  William  Quinnj  and  the  said  John 
M'Cann,  in  manner  and  form  aforesaid,  the  said  Benjamin 
Gott,  feloniously,  wilfully,  and  of  their  malice  aforethought 
did  kill  and  murder,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said 
lady  the  Queen,  her  crown  and  dignity/' 

The  fourth  count  was  exactly  similar  to  the  second^  ex* 
cept  that  it  charged  Thomas  Byan  with  striking  the  de- 
ceased with  a  stick,  instead  of  John  O'Brian,  and  charged 
the  five  other  persons  as  principals  in  the  second  degree. 

The  deceased  was  one  of  a  band  of  musicians,  all  of  whom 
lived  near  Bradfi^rd.  On  Whit-Monday,  1844,  they  were 
hired  to  play  for  an  Orange  Lodge,  who  met  in  the  morn- 
ing and  marched  through  the  town  of  Bradford  to  a  place 
caUed  Thornton.  As  they  marched  through  Bradford,  in 
a  part  of  the  town  inhabited  by  Irish  labourers,  the  band 
played  the  "  Boyne  Water,"  &c.,  which  produced  a  good 
deal  of  excitement  and  irritation.    The  band  were  dis- 
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misted  at  Thornton  at  seven  in  the  evening.    They  had         ig44. 

to  pass  through  Bradford  on  their  way  home,  and  then 

began  to  play  again.    A  large  number  of  Irishmen^  women, 

and  children^  aasembled  and  porsned  them,  overtook  them 

at  the  outskirts  of  the  town,  and  began  an  attack  upon 

them.    Some  of  the  instruments  were  first  broken,  then 

tiie  musicians  were  beaten,  and  in  the  affray  Benjamin 

Gott  received  some  blows  on  the  head  from  a  stick,  and 

aiw  a  severe  blow  from  a  stone. 

There  was  much  evidence  that  O'Brian  was  the  man 
who  struck  Gott,  and  that  M'Cann  struck  him  with  the 
stone^  but  that  was  left  in  doubt.  Gott  was  afterwards 
attended  by  a  surgeon,  and  lived  two  days.  The  surgeon 
made  apof/  mortem  examination,  and  proved  that  there  were 
two  extensive  fractures  of  the  skull  on  the  right  side  of  the 
head,  one  above  the  ear,  extending  three  inches  towards 
the  forehead ;  the  other  at  the  base  of  the  skull,  which  had 
occasioned  a  considerable  effvsion  of  blood  on  the  brain. 
He  was  of  opinion  that  both  might  have  been  caused  by 
blows  firom  a  stick,  but  that  the  latter  was  more  probably 
occasioned  by  a  stone;  that  each  was  by  itself,  and  with- 
out the  other,  a  mortal  injury,  and  that  he  could  not  say 
which  caused  Gott's  death. 

Cresswkll,  J.,  in  summing  up,  told  the  jury,  that,  if  they 

thought  that  the  deceased^  Gott,  died  of  a  wound  given  him 

hy  a  stick,  the  cause  of  death  laid  in  the  second  count  was 

proved;  and  that,  if  they  thought  he  died  of  a  wound 

given  by  a  stone,  the  cause  of  death  laid  in  the  third  count 

was  proved. 

The  jury  found  all  the  prisoners 

guilty  of  manslaughter. 

Beaton,  for  the  prisoners  O'Brian  and  Ryan,  objected 
that  no  judgment  could  be  pronounced  against  the  prison- 
en,  the  indictment   being  defective  in  those  parts  of  it 
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1844.  which  charged  certain  of  the  prisoners  as  principals  in  the 
second  degree  ;  the  allegation,  that  "  on  the  day  and  year 
first  aforesaid**  they  were  present  aiding  and  abetting  in 
the  committing  "  the  felony  last  aforesaid/*  being  bad. 
He  cited  Hey  don's  case{c).  He  also  objected,  that  no 
judgment  could  be  pronounced  against  the  prisoners, 
because  the  finding  of  the  jury  left  it  uncertain  whether 
the  deceased  was  kiUed  by  blows  from  a  stick,  as  allied 
in  the  second  count,  or  by  a  blow  from  a  stone,  as  alleged 
in  the  third  count. 

Cresswell,  J.,  resenred  the  case  for  the  opinion  of  the 
fifteen  Judges,  on  the  question,  whether,  upon  this  indict- 
ment and  finding,  judgment  could  be  pronounced  against 
aU,  or  any  and  which  of  the  prisoners. 

Bliss  and  Overend,  for  the  prosecution. 
Heaton,  for  the  prisoners  (yBrian  and  Byan. 
WilhinSj  for  the  prisoners  Donovan  and  Power. 

[Attornies — Mouman^  and  Jttekman — Cooper,^ 


Nov.  22nd.  BEPOBE  LORD  DENMAN,  0.  J.;  TINDAL,  C.  J.;  POLLOCK,  C.  B.; 
PARKE,  B.;  OURNEY,  B.j  WILLIAMS,  J.;  COLEBID6E,  J.J 
COLTMAN,  J.;  MAULE,  J.;  ROLPE,  B.;  CRESSWBLL,  J.;  AND 
ERLE,  J. 

Heaton,  for  the  prisoners  O'Brian  and  Ryan.— This  in- 
dictment is  defective  in  not  using  the  term  ^'murder*'  in  the 
charging  of  the  offence  against  the  aiders  and  abettors. 
It  is  defective  in  not  properly  stating  the  time  and  place 
at  which  the  deceased  was  killed.  It  is  inconsistent  in 
charging  the  felony  to  have  been  committed  by  the  prin- 

(c)  4  Coke's  Rep.  41  a. 
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dpals  in  the  second  degree  on  the  27th  of  May,  as  the  1945. 
murder  was  not  completed  till  the  death  of  the  deceased, 
on  the  29th ;  and  I  sabmit^  also,  that  no  judgment  can  be 
pronounced  in  this  case,  as  there  is  a  general  verdict  on  an 
indictment  which  charges  two  causes  of  death  not  of  the 
same  kind.  An  indictment  must  be  good  for  what  it  pro- 
fesses to  be ;  and  this  indictment  professes  to  be  an  in- 
dictment for  murder. 

Parke,  B. — The  question  is,  whether  a  conviction  for 
manslaughter  on  this  indictment  can  be  sustained. 

Pollock,  C.  B. — ^If  there  was  an  indictment  for  bur- 
glary bad  as  to  the  burglary,  the  party  might  still  be  con- 
victed of  larceny,  if  it  was  good  as  to  that. 

HeaiotL — In  the  case  of  Rex  v.  Home  {d),  Lord  Chief 
Justice  De  Grey  says,  in  delivering  the  unanimous  opinion  of 
all  the  Judges,  ''The  chai^  must  contain  such  a  descrip- 
tion of  the  crime,  that  the  defendant  may  know  what  crime 
be  is  called  upon  to  answer,  that  the  jury  may  appear  to 
be  warranted  in  their  conclusion  of  'guilty  *  or  'not  guilty' 
npon  the  premises  delivered  to  them,  and  that  the  Court 
may  see  such  a  definite  crime,  that  they  may  apply  the 
puniahment  that  the  law  prescribes.''    So,  Mr.  Starkie,  in 
bis  Criminal  Pleading  {e),  says,  that,  "  in  the  case  of  Rex 
▼.  Holland  (/),  the  Court  held,  that  three  things  ought  to 
concur  in  every  criminal  proceeding :  first,  that  the  party 
aocnaed  should  be  apprised  of  the  charge  he  is  to  defend ; 
second,  that  the  Court  may  know  what  judgment  to  pro- 
nounce according  to  law ;  third,  that  posterity  may  know 
vbatlaw  is  to  be  derived  from  the  record ;  and,  fourthly,  that 
tbe  accused  may  be  enabled  to  plead  his  conviction  or  ac- 
quittal to  another  indictment  for  the  same  offence."     The 
present  indictment  is  in  a  form  different  from  the  prece- 

{d)  2  Cowp.  682.  (e)  Vol.  1,  p.  72.  (/)  5  T.  R.  607- 
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1845.  dents  in  Starkie  k  Chittj^  and  bj  tbe  omission  of  the 
word  '^  murder/'  as  to  the  principals  in  the  second  degree, 
it  at  tbe  most  only  charges  them  with  manslaughter,  and 
jet  it  ends  with  a  conclnsion^  that  thej  were  all  guilty  of 
mnrder.  In  the  case  of  Re^f  v.  MarshaU  {ff),  it  was  held, 
that  an  indictment  which  may  apply  to  either  of  two  dif- 
ferent offences,  and  does  not  specify  which,  is  bad. 

OuRNET,  B. — ^What  were  those  offences? 

Heaion. --In  that  case  the  indictment  charged  the 
prisoner  with  stealing  in  a  dwelling-boose  articles  above 
6a.  in  value,  but  it  did  not  state  that  any  person  was 
in  the  dwelling-house  at  the  time,  which  would  have  made 
it  a  capital  offence  under  the  stat.  8  W.  ft  M.  c.  9^  s.  1,  or 
that  no  person  was  therein,  which  would  have  made  it  a 
capital  offence  under  the  stat  89  Eliz.  c.  15. 

Pollock,  C.  B. — ^It  amounts  to  this,  that,  as,  in  that 
case,  it  was  left  uncertain  as  to  which  statute  the  indict- 
ment was  founded  on,  the  charge  was  reduced  to  what  it 
would  have  been  if  neither  of  the  statutes  had  ever  ex- 
isted. 

Beaten. — In  an  anonymous  case  in  Lofffs  Reports  (h), 
an  indictment  for  slanderous  words  spoken  of  a  justice  of 
the  peace  stated,  that,  before  and  after  the  6th  of  June,  he 
was  a  justice,  and  that,  at  the  petty  sessions  holdeo  for 
Westminster,  then  and  there  the  defendant  spoke  the  words; 
and  the  judgment  was  arrested,  because  it  was  xmcertsiB 
to  what  time  the  ''  then''  refierred.  And  in  Heffdm^fa  cam  («) 
it  was  expressly  held,  that  an  indictment  which  charged 
aiders  and  abettors  with  having  committed  their  offence 
on  the  day  of  the  stroke,  and  not  on  the  day  of  the  death, 
was  bad.     I  next  have  to  submit,  that,  as  there  is  a  genersl 

is)  1  M.  C.  C.  158.      (A)  LuA's  Rep.  228.      (i )  4  Coke's  Rep.  41 «. 
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▼erdict  on  two  coants  of  the  indictment^  there  can  be  no 
jndgmenty  as  the  modes  of  death  stated  in  those  counts  are 
different.  In  Bnssell  on  Crimes  {k),  it  is  laid  down,  that 
"  it  will  be  sufficient  if  the  manner  of  the  death  proved 
agree  in  substance  with  that  which  is  charged/' 

Lord  Dbnmak,  C.  J. — ^That  is  perfisctly  well  understood. 

HeaUm, — ^In  the  cases  of  jRear  y.  Kelly  (/)  and  Rea  v. 
T%onqf9om  {m),  it  was  held,  that,  in  a  case  of  murder  or  man- 
slaughter, a  count  which  charges  the  death  to  haye  been 
caused  by  striking  with  a  brick,  or  by  striking  with  the 
fists,  is  not  supported  by  proof  that  the  death  was  caused 
by  falling  on  a  hard  substance.  And  so,  in  the  case  of  Rew 
y.  Martin  (n),  where  the  prisoner  was  charged  with  killing 
the  deceased  by  a  blow  of  a  hammer,  but  the  appearance 
of  the  injury  was  consistent  with  the  supposition  that  it 
was  occasioned  either  by  a  blow  of  a  hammer,  or  by  the 
deceased  falling  against  the  lock  or  key  of  a  door,  Mr. 
Justice  J,  Parke  held,  that,  if  the  death  was  occasioned  by 
a  hammer  or  antf  other  hard  ntbstance  held  in  the  hand,  it 
was  sufficient  to  support  the  indictment ;  but  that,  if  the 
death  was  caused  by  a  fall  against  a -door,  produced  by  the 
act  of  the  prisoner,  it  was  not  so. 

Lord  Penman,  C.  J. — Do  you  find  any  case  which  de- 
cides that  death  by  an  instrument  thrown  does  not  sup- 
port a  count  which  charges  the  death  to  be  by  striking 
with  an  instrument?  Do  you  find  any  distinction  whe- 
tiier  it  is  comtnua  or  eminus  ? 

Heaton. — ^In  the  cases  I  have  cited,  it  was  held  that  the 
dbarge  of  the  instrument  going  to  the  party  is  not  sup* 
ported  by  proof  of  the  party  going  to  the  instrument. 


(k)  Greav.  ed.,  VoL  I,  p.  557.  (m)  Id.  139. 

(I)  I  M.  C.  C.  1 13.  (fi)  6  C.  &  P.  128. 
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1845.  Parkb^  B. — In  both  the  second  and  third  counts  of  this 

indictment  the  death  is  alleged  to  have  been   caused  by 
striking,  and  that  is  the  material  part  of  the  allegation. 

Heaion, — I  should  submit,  that  there  was  quite  as  much 
difference  between  a  striking  with  an  instrument  held  in 
the  hand,  and  a  striking  with  an  instrument  thrown,  as 
there  was  in  the  modes  of  death  laid  and  proved  in  the  case 
of  Rex  y.  Kelfy,  If  the  prisoners  had  been  acquitted,  and 
were  tried  again  on  a  charge  of  killing  the  deceased  by  a 
blow  of  a  stick,  wonld  their  pleading  an  acquittal  on  a 
charge  of  killing  by  throwing  a  stone  be  a  good  answer  to 
the  second  indictment  ? 

TiNDAL,  C.  J. — ^It  would  be  the  same  killing. 

OuBNBY,  B. — ^And  it  would  be  by  the  same  sort  of 
means,  namely,  by  striking. 

Heaion,  1  submit,  that,  if  the  two  modes  of  death  are  in- 
consistent, the  jury  should  have  found  expressly  upon  one  of 
these  counts  only.  The  learned  Judge  at  the  trial  must 
haye  thought  that  the  two  modes  of  death  were  different, 
or  he  would  not  haye  left  the  case  to  the  jury  in  the  way 
in  which  he  did. 

Wilkins,  for  the  prisoners  Donoyan  and  Power. — ^A  per- 
fect record  should  exhibit  a  correct  and  intelligible  history 
of  the  transaction  it  professes  to  record,  and  in  all  cases  of 
murder  or  manslaughter  the  offence  must  date,  not  from 
the  time  of  the  injury,  but  from  the  time  of  the  death.  Lord 
Coke  says  (o),  that  the  year  and  a  day  within  which  an  ap- 
peal of  murder  could  be  brought  *'  shall  be  accounted  from 
the  death,  for  before  that  time  no  felony  was  committed, 
and  thus  it  hath  been  often  resolved  and  adjudged.'^   In 

(o;  2  Inst.  320. 
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Hegdonfs  ctue  {p),  it  was  held,  that,  if  the  mortal  blow  be  1945, 
given  oa  one  day,  and  death  ensues  on  another,  and  the 
indictment  charges  accessaries  with  being  present,  aiding 
and  abetting,  on  the  first  day,  it  is  bad.  This  was  decided 
by  the  Judges  of  the  Court  of  King's  Bench,  after  con- 
ference with  the  other  Judges.  In  the  present  case,  the 
principals  in  the  second  degree  are  charged  with  aiding 
and  abetting  the  commission  of  a  felony  on  the  27th  of 
May,  when,  according  to  Heydof^a  case,  no  felony  had  been 
committed  till  the  29th ;  and,  according  to  Heydon's  case, 
this  mode  of  laying  the  offence  is  bad. 

Heatm. — In  the  case  of  Regina  y.  Hick»{q)  it  was  held, 
that,  on  an  indictment  for  child-murder,  bad  for  not  stating 
the  name  of  the  child  or  accounting  for  the  omission,  no 
conviction  for  concealing  the  birth  could  take  place. 

Ix>rd  Denman,  C.  J. — Unless  there  be  a  good  indict- 
ment for  murder,  the  prisoner  cannot  be  convicted  of  the 
concealment  of  a  birth. 

Parks,  B. — ^There  the  prisoner  is  convicted  on  a  statu- 
tory power. 

fifits,  for  the  prosecution. — ^The  words  by  which  the 
principals  in  the  second  degree  are  charged  in  this  indict- 
ment are  not  precisely  the  same  as  those  in  Hey  don*  s  case; 
and,  if  any  day  at  all  is  to  be  alleged  as  to  the  aiders  and 
abettors,  it  should  be  the  day  of  the  stroke,  because  that  is 
the  only  day  on  which  the  aiders  and  abettors  are  "ftre- 
9ent  aiding  and  abetting;''  and  if  the  aiding  and  abetting 
be  laid  on  no  day,  it  must  have  reference  to  the  time  at 
which  the  principals  in  the  second  degree  were  present. 
Mr.  Seijt.  Hawkins  says  (r),  that  '^  it  hath  been  holden,  that 

(p)  4  Coke's  Rep.  41  a.  (q)  2  M.  &  Rob.  302. 

(r)  2  Hawk.  P.  C,  c.  23,  s.  89. 
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1846.  ^^  allegation  of  the  day  primd  fade  somewhat  uncertain, 
may  be  holpen  by  the  apparent  sense  of  the  whole/'  In 
Heydof^a  case  it  is  said  that  there  is  no  felony  till  the  day 
of  the  death ;  and  this  seems  to  have  been  so  considered 
while  Wray  was  Lord  Chief  Justice,  bnt  not  so  in  the 
time  of  Lord  Chief  Justice  Popham,  his  successor.  In  a 
note  to  fFamtfcrd'a  caee  {s),  it  is  said  to  have  been  ^'ad- 
judged  often  in  the  time  of  Wray,  Chief  Justice  of  England, 
that  he  shall  be  supposed  to  have  been  killed  where  the 
death  was,  and  for  this  reason  three  or  four  judgments 
were  reyersed;  and  that  was  also  alleged  for  error  in  the 
writ  of  error  brought  by  the  executor  of  a  man  attainted 
of  felony  against  the  Bishop  of  London,  and  these  judg- 
ments were  cited  at  the  bar  and  aflBrmed  by  the  bench; 
but  Pqpham,  then  Chief  Justice,  said  that  he  had  the  same 
case  in  his  practice,  about  82  Elic.,  upon  a  matter  in  Wales, 
when  he  was  Attorney-General,  and  that  he  asked  the 
opinions  of  the  two  Chief  Justices  and  Chief  Baron,  and 
they  answered  that  the  indictment  was  good  that  he  killed 
where  the  blow  was.  Notwithstanding,  fFray  then  cited 
divers  judgments  in  later  times ;  and  Popham  said  that  he 
had  searched  divers  precedents,  and  the  greater  part  sup- 
posed the  killing  where  the  blow  was  given,  and  therefore 
they  held  that  either  was  good,  and  therefore  no  error.— 
Hil.,  86  Eliz.,  in  B.  B.''  In  fFingfield's  ca$e  (/),  the  pri- 
soner was  indicted,  for  that  he,  on  the  22nd  of  January,  40 
Elii.,  gave  J.  8.  a  mortal  wound,  of  which  he  died  on  the 
23rd  of  February,  40  Elis.,  and  so  W.  die  et  loco  murdered 
him.  "  Exception  was  taken  because  it  doth  not  shew  at 
what  day  he  murdered  him,  there  being  two  days  men- 
tioned before ;''  but  Popham,  C.  J.,  said,  "  It  hath  been  re- 
solved here  lately,  in  a  Brecknockshire  case,  by  advice  of  the 
Justices,  that,  if  it  be  said  that  he  murdered  him  the  day  of 
the  stroke  or  the  day  of  the  death,  both  ways  are  good,  for 

(f )  1  Dj.  Rep.  50  b.  (0  Cro.  Elis.  789. 
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it  is  true  that  he  killed  him  the  day  that  he  strack  him         |g^g 

and  the  other  day  also,  but  here  die  et  loco  ia  uncertain  to 

vhich  it  shall   refer,  wherefore  I  doubt  thereof."    But 

Gamdy,  J.,   **  held  it  to  be  well  enough,  and  that  it  shall 

refer  to  the  day  of  the  death,  which  is  last  mentioned." 

In  the  cases  of  Rex  y.  Hargrove  {u)  and  TiUey  y.  Wye  (a?), 

where  the  stroke  was  on  one  day  and  the  death  on  another, 

and  the  aiders  and  abettors  were  charged  with  being  '^  then 

and  there  present,"  this  was  held  good,  and  held  to  refer 

to  the  stroke  amd  not  to  the  death;  and  Mr.  East  says,  in 

bis  Pleas  of  the  Crown (y),  ''The  abetment  should  in  all 

cases  be  laid  to  the  stroke,  and  not  to  the  death,  if  they 

ire  laid  on  different  days.'' — ^The  other  point  is,  that,  as 

the  second  and  third  counts  state  different  modes  of  death, 

and  the  jury  haye  found  a  general  yerdict  upon  both,  so 

judgment  conld  be  giyen  on  either. 

Lord  Denman,  C.  J. — ^You  must  maintain  that  a  death 
by  striking  with  a  stick  and  by  throwing  a  stone  are  the 
same. 

Pakke^  B. — ^If  the  second  and  third  counts  would  both  be 
mpported  by  the  same  eyidence,  there  may  be  judgment; 
but  if  they  would  not,  it  is  doubtful  which  the  jury  haye 
found  upon. 

Crksswsll.^  J. — If  the  modes  of  death  stated  in  the 
seoond  and  third  counts  are  in  substance  the  same,  there 
is  no  difficulty. 

£fiff. — ^There  is  a  yerdict  on  the  last  three  counts;  and 
I  submit,  that  judgment  may  be  giyen  on  either. 

LardDENHAN,  C.  J. — The  question  is  not^  whether  there 

(•)  5  C.  &  P.  170.  (ar)  Cro.  Eli*.  176, 

(y)  lEart,P.C.351. 
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1845.  ^^  A  right  to  punish  these  men^  but  that  there  is  a  descrip- 
tion of  the  offence  in  these  counts,  which  cannot  be  avoided 
without  leading  to  great  inconvenience  to  persons  making 
their  defence. 

Parke,  B. — If  the  modes  of  death  stated  in  these  counts 
are  inconsistent,  the  jury  have  found  a  verdict  which  is  in- 
consistent in  itself;  but  if  the  modes  of  death  are  substan- 
tially the  same,  there  is  no  inconsistency. 

Heatonj  in  reply. — Hey  don*  s  ca$e  has  never  been  overruled, 
and  it  was  a  decision  of  all  the  Judges;  and  the  whole  dif- 
ficulty on  this  part  of  the  case  might  have  been  avoided  by 
framing  the  indictment  in  the  usual  manner.  With  respect 
to  the  judgment,  I  submit,  that,  if  the  jury  have  found 
the  prisoner  guilty  by  a  general  verdict  on  two  inconsiBtent 
counts,  no  judgment  can  be  given  on  either. 


The  case  was  afterwards  considered  by  the  Judges,  who 
held  the  conviction  right. 
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BEFOBS    MK.   BARON    BOLFE. 


Begina  V.  Violet  Cbawford. 

Indictment  on  the  5th  section  of  the  Stat.  IVict.  Boflingwiter 
c  85  (a). — ^The  first  count  of  the  indictment  charged  that  tive  i 


the  prisoner  feloniously  made  an  assault  on  Patrick  Craw-  J^^^thf 

ford,  ''and  then  and  there  feloniously,  unlawfully,  and  eut.  iVict.  c. 
maliciously  did  cast  and  throw  upon  the   said  Patrick      a  woman 

Crawford  destructiye  matter,  to  wit,  one  quart  of  boiling  ^J^'S^^ISftiJe 

water,  with  intent,  in  so  doing,  then  and  there  and  thereby  ^  and  into 

him  the  said  Patrick  Crawford  to  bum,  and  him  the  said  bosband  while 

lie  was  asleep, 
vherdiy  he  waa  temporarily  blind  andpermanently  deaf  on  one  side  i^Heid,  that  she  might  be 
cooTicted  of  fbkmy  under  tho  itat.  1  Yict  c.  85,  s.  5. 


(a)  By  which  it  is  enacted, 
**  That  whosoever  shall  unlawfully 
tod  malicioasly  send  or  deliver  to, 
«  cause  to  be  taken  or  received 
by,  any  person  any  eicploaive  sub- 
stance, or  any  other  dangerous  or 
noxious  thing,  or  shall  cast  or  throw 
upon  or  otherwise  apply  to  any 
pnion  any  corrosive  fluid  or  other 
destructive  matter,  with  intent,  in 
u>y  of  the  cases  aforesaid,  to  bum, 
nudm,  disfigure,  or  disable  any  per- 
■on,  or  to  do  some  other  grievous 
Mfly  harm  to  any  person,  and 
▼OL.  II. 


whereby,  in  any  of  the  cases  afore- 
said, any  person  shall  be  burnt, 
maimed,  disfigured,  or  disabled,  or 
receive  some  other  grievous  bodily 
harm,  shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  Court, 
to  be  transported  beyond  the  seas 
for  the  term  of  his  or  her  natural 
life,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three 
yearsw" 

K  N.  P. 
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1845.  Patrick  Crawford  thereby  then  and  there  did  grievonsly 
bum/'  against  the  statute  &c.  The  indictment  contained 
three  other  counts,  which  differed  from  the  first  only  in  this, 
that,  instead  of  burnings  the  injury  alleged  to  have  been 
intended  and  effected  was,  in  the  second  count,  disfiguriDg; 
in  the  third,  disabling ;  and  in  the  fourth,  doing  grievous 
bodily  harm. 

The  prisoner  was  the  wife  of  Patrick  Crawford,  and 
it  was  proved,  that,  when  her  husband  was  asleep,  she, 
under  the  influence  of  jealousy,  boiled  a  quart  of  water  in 
a  coffee-pot,  and  poured  it  over  his  face  and  into  one  of 
his  ears,  and  ran  off  boasting  she  had  boiled  him  in  his 
sleep.  The  injury  was  very  grievous ;  the  man  was  for  a 
time  deprived  of  his  sight,  and  permanently  lost  the  hear- 
ing of  one  ear. 

The  jury  found  the  prisoner  guilty. 

RoLFB,  B.,  thought  it  doubtful  whether  boiling  water  is 
a  "  destructive  matter  "  within  the  5th  section  of  the  sUt 
1  Vict.  c.  86,  and  respited  the  judgment,  in  order  that  the 
opinion  of  the  fifteen  Judges  might  be  taken  on  the  point 

WUkins,  for  the  prosecution. 


The    case  was  afterwards  considered  by  the  fifteen 
Judges,  who  held  the  conviction  right. 
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LIVERPOOL  ASSIZES  («). 
{dvU  Side). 

BSTOKS    MR.   JUSTICE   CBSflSWBlL. 


Bailey  t;.  FoBBEST.  Aug.im. 

Assumpsit  00  the  wamuity  of  a  hone,  ^Hicw  a  hone 

It  appeared  that  the  defendant  had  aold  the  horse  in  uj^^^i^^ 

question  to  the  plaintiff^  on  the  18th  of  April,  1845 ;  and  pUintiff  cannot 

that,  at  the  time  of  the  sale,  he  was  warranted  "  spond.^'  action  on°that 

The  hone  had,  in  fact,  what  are  called  "  tbin-solcd ''  feet ;  JS^Ct"* 

and,  some  time  after  the  sale,  he  fell  lame.    This  was  the  ^  ^^^  ^•^ 

nnionnd  at  ih9 

breach  of  warranty  complained  of.  time  qftMe 

Witnesses  were  now  called,  on  the  part  of  the  defendant,  ^Jt^etwrnl- 
who  stated,  that  the  mere  fact  of  a  horse  being  formed  as  $®".»  °°'  P™* 

'  °  aaciDglame. 

this  horse  was  formed  wonid  not  of  itself  render  him  nn-  ness  at  that 
sound;  and  it  was  accordingly  contended,  that  the  plain-  nnsonndness 
tiff  was  not  entitled  to  recorer.  m^^^e 


warranty. 


Cresswell,  J.,  (in  summing  np). — ^The  plaintiff  must,  in 
order  to  recorer  in  this  action,  make  out  that  the  horse 
was  unsound  at  the  time  of  the  sale.  Mere  defective  for- 
mation, however,  not  producing  lameness  at  the  time  of 
the  8ale,  is  not,  in  my  opinion,  unsoundness.  In  a  case  on 
the  warranty  of  a  horse,  tried  before  the  late  Lord  Abinger^ 
it  appeared,  that,  at  the  time  of  the  sale  of  the  horse  to  the 
plaintiff,  he  remarked  that  the  horse  had  *'curby  hocks,'' 
and  objected  to  him  on  that  ground.  The  defendant,  how- 
ever, gave  a  general  warranty  of  soundness,  and  the  plain- 
Co)  These  caset  are  reported  by  John  A.  Russell,  Esq.,  B.  A.,  of 
Gray's  Inn,  Barrister-at-Law. 

k2 
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1845.  tiff  bought  the  horse.  Some  time  after  the  sale  he  sprung 
a  curb.  Veterinary  surgeons  were  called  at  the  trial,  who 
stated^  that  the  term  '^curby  hocks''  indicated  a  peculiar 
form  of  the  hock,  which  was  considered  as  rendering  the 
horse  more  liable  to  throw  out  a  curb,  but  did  not,  of  itself, 
occasion  lameness;  and  that  the  horse  in  question  had 
curby  hocks  at  the  time  of  the  sale.  Upon  this  state  of 
fiusts,  the  Lord  Chief  Baron,  in  summing  up,  told  the  jury, 
''  that  a  defect  in  the  form  of  the  horse,  which  had  not 
occasioned  lameness  at  the  time  of  the  sale,  although  it 
might  render  the  animal  more  liable  to  become  lame  at 
some  future  time,  was  no  breach  of  the  warranty :"  and 
this  ruling  was  afterwards  confirmed  by  the  whole  Court  (i). 
Now  this  case  shews  that  the  mere  fact  of  the  horse  in 
question  being  thin-soled  at  the  time  of  the  sale  is  not 
sufficient  to  constitute  a  breach  of  the  warranty  of  sound- 
ness; and,  therefore,  unless  you  are  of  opinion  that  that 
peculiar  formation  had  produced,  at  the  time  of  the  sale, 
actual  lameness,  you  will  find  for  the  defendant  {c). 

Verdict  for  the  defendant. 

Martin  and  Crampton,  for  the  plaintiff. 
Watson  and  Segar,  for  the  defendant. 

[Attornies — Blairj  and  TroughUm,"] 

(6)  Broum  ▼.  Elkington^  8  M.  Bumard,  9  M.  &  W.  668 ;  the 

&  W.  132.  rulings  in  which  two  latter  casei, 

(e)  See  also  Dickituon  v.FoUett^  however,  appear  to  be  scarcely  re- 

lM.&Rob.299;  Coatety.  Stevens,  concileable  with  the  doctrine  laid 

2  M.  &  Rob.  137,  and  Kiddell  v.  down  in  the  text. 
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M^KSDEN  V.    GOODE.  AitgA6t/i. 

'EBT  for  goods  sold  and  delivered,  and  for  money  paid.  Tlie  qaettion, 
Pleas — Ist^  except  as  to  part,  mmquam  indebiiiUuB;  2ndly,  tendeTwas 
38  to  the  residue,  a  tender.  Sl^yTrtt, 

It  appeared  that  the  plaintiff  had  sold  certain  cloth  iaforthejnrx. 
goods  to  the  defendant;  that,  before  delivering  these  goods 
to  the  defendant,  he  had  had  them  scoured,  in  order  to  fit 
them  for  the  market;  and  that  he  had  paid  for  the  scour- 
ing of  the  goods  the  sum  of  9/.  Ss.  This  sum  the  defend- 
ant refused  to  pay;  but  there  was  evidence  that  he  had 
tendered  a  cheque  to  the  plaintiff,  in  order  to  pay  him  the 
price  of  the  goods  themselves. 

Barnes,  for  the  plaintiff,  contended  that  the  tender  was 
bad,  inasmuch  as  it  had  been  made  by  the  defendant  as  a 
payment  of  the  whole  balance  claimed  to  be  due  by  the 

plaintiff* 

Ckesswsll,  J.— The  question  is,  was  the  tender  made 
unconditionally?  If  the  tender  was  made  as  a  payment  of 
the  whole  balance  claimed  by  the  plaintiff,  he  was  not 
bound  to  accept  it ;  but  if  the  cheque  was  tendered  uncon- 
ditionally, the  plaintiff  cannot  now  say  that  such  tender 
was  not  made.  It  is  for  you,  however,  to  say  whether  the 
tender  was  made  unconditionally,  or  not  (a). 

Verdict  for  the  plaintiff. 

Barnes  and  Atherton,  for  the  plaintiff. 

Martin,  for  the  defendant. 

[Attorniefl — Makifuon,  and  E,  ^  R,  BametW] 

(a)  See  also  Eckstein  v.  Bey-  conditional,  is  not  necessarily  for 

9/oidi,  7  A.  &  £.  80  ;    in  which  the  Judge.    Some  cases  are  clear, 

caae  LUiUdale,  J.,  is  reported  to  others  not.  The  Judge  is  not  bound 

htTe  said,  **  The  question,  whe-  to  take  the  decision  on  himself  as  a 

ther  a  tender  be  conditional  or  un-  matter  of  law." 


184  CASES  ON  THE 

1845. 


Aug.  l8//r.  Schwabs^  Administratrix,  &c,  v.  Clift. 

When  A  policy    1  HIS  WAS  liii  Bction  of  ftsvampnt  on  a  policj  of  ineunoiee 

of  insorinoe  on    _     •■.#. 
life  contained  t    <>»  I"®- 

Sc"*  di°'  ^*  ^'^^  P^^^y  contained  a  condition,  to  the  eflBect,  that,  if  the 
should  be  void    person  ai^ured  should  ^^ammit  suidde^  or  die  by  dael- 

if  the  Essored 

should  *•  com.  ling  ot  by  the  hands  of  justice,'^  then  such  policy  should 
and'u  was '  ^  ^oid.  The  assuFcd,  Mr.  Schwab«,  had,  h  appeared,  died 
JL°Jredhaddted  ^^^  '^^^  iiffects  of  sulphuric  acid  taken  by  himself;  but 
from  the  effecu  evideuce  Was  gone  into  at  considerable  length  on  the  part 
by  MmJeif— *^°  cf  the  plaintiff,  to  shew,  that,  at  the  time  the  deceased  took 
^et'to  avo^     the  Said  sulphuric  acid,  he  was,  in  fact,  ef  unsound  mind. 

the  policy,  it 

must  be  shewn  .^ 

titiat  the  as-  KeUy^  S.  G.,  in  stating  the  defendant's  case,  contended, 

time  he  com-  "^^^^i  ^^  ^^  present  instance,  the  soundness  or  nnsound- 
wuidliUtin  *'*'  ness  of  tnind  of  Mr.  Schwabe  formed  no  part  of  the  qocs- 
guish  between     tiouj   and  that  the  insurance  ofiSce,  in  framing  such  a 

right  and  *  o 

wrong,  so  as  to  clause  as  the  one  now  under  consideration,  must  be  taken 

derstand  and'  ^^  ^^^^  intended  to  include  within  the  exception  contained 

'atur^'and^*  in  that  clause  every  act  of  voluntary  self-destruction;  and 

quality  of  the  he  referred,  in  support  of  his  position,  to  the  judgment  of 

doing.  Coltman,  J.,  in  Borradaile  v.  Hunter  (a). 

Knawles,  in  reply. — ^The  question  in  this  case  is,  did  the 
deceased  commit  suicide?  This  term  imports  a  felonious 
act ;  and  hence  it  follows,  that,  unless  the  party  who  de- 
stroys himself  be  a  responsible  agent  at  the  time  he  destroys 
himself,  he  is  not,  in  the  eye  of  the  law,  guilty  of  that  act. 
In  Borradaile  v.  Hunter,  it  was  assumed,  that,  if  the  terms 
of  the  policy  bad  been  the  same  as  they  are  in  this  case, 
the  decision  would  have  been  different  The  words  of  the 
policy  in  that  case  were,  that,  if  the  asstured  should  ''die 


(a)  5  Man.  &  G.  689,  6&2. 
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by  hia  own  hands/'  the  policy  abould  be  void ;  aod^  speak-         19^5. 
iug  with  refereDoe  to  those  words^  Erskine,  J.,  in  delivering 
liis judgment^  makes  the  following  observations : — ''When 
I  find  the  terms  'shall  commit  suicide/  that  have  been 
popularly  understood,  and  judiciaUy  considered,  as  import- 
ing a  criminal  act  of  self-destruction,  exchanged  for  terms 
not  hitherto  so  construed,  it  may,  I  think,  be  fairly  in- 
ferred, that  the  terms  adopted  were  intended  to  embrace 
sU  cases  of  intentional  self-destrnction,  unless  it  can  be 
collected  from  the  immediate  context  that  the  parties 
used  them  in  a  more  limited  sense  (i):''  and  to  the  like 
effect  Thidal,  C.  J.,  says,  ''  The  expresaifn  '  dying  by  his 
own  hands '  is,  in  fact,  no  mor«  than  the  translation  into 
English  of  the  word  of  Latin  origin,  'suicide/    But  if 
the  exception  had  run  in  the  terms,  '  shall  die  by  suicidp, 
or  by  the  hands  of  justice  or  in  consequence  of  a  duel,' 
rarely  no  doubt  could  have  arisen  that  a  felonious  suicide 
was  intended  thereby  {c)"     The  case  of  BorradaUe  v. 
Hunter 9  therefore,  is  in  favour  of  the  plaintiff  j  and  there 
are,  besides,  several  cases  inferred  to  in  the  report  of  that 
case,  in  which  the  terms  of  the  policies  were  the  same  as 
they  are  in  the  present  case,  Garrett  v.  Barclay  {d)^  Kitir 
near  v.  BorradaUe  (e),  and  in  which  the  juries,  being  satis- 
fied of  the  insanity  of  the  parties  assured,  found  for  the 
plaintiffs.    The  question  then  is,  did  Mr.  Schwabe,  when 
he  took  the  poison  which  caused  his  death,  commit  a 
criminal  act  of  self-destruction  ?    Because,  if  he  did  not, 
it  is  submitted  that  the  plaintiff  is  entitled  to  recover 
in  this  action,  according  to  the  evid^it  meaning  of  the 
words  of  the  policy*    Moreover,  the  words  of  the  contract 
are  those  of  the  insurers;  and,  therefore,  if  those  words 
are  doubtful  in  their  meaning,  they  must  be  construed 
most  strictly  as  against  them*    But  it  is  submitted,  that 
here  there  is  no  doubt  that  those  words  were  intended  by 

(&)  BorradaUe     v.   Hunter^  6  {d)  5  Man.  &  G.  643. 

Man.  9c  G.  639,  660.  (0)  Id.  644. 

(c)  Id.  668. 
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1845.  ^^^  insurers  to  import  the  commission  of  a  criminal  act; 
and  this  is  shewn^  not  only  hy  the  words  themselves,  but 
by  the  terms  in  connexion  with  which  they  are  found  in 
the  policy.  To  adopt  the  language  of  Lord  Chief  Justice 
Jlndal,  in  the  case  referred  to,  *'  The  dying  in  conse- 
quence of  a  duel  is  a  dying  in  consequence  of  a  felony 
then  in  the  very  act  or  course  of  being  committed  by  the 
assured.  The  dying  by  the  hands  of  justice  is  a  dying  in 
consequence  of  a  felony  previously  committed  by  him. 
And  it  appears  to  me,  upon  the  acknowledged  rule  of 
construction,  viz.  noscitur  it  80cii8,  that  the  dying  by  his 
own  hands  should,  if  left  in  doubt  as  to  its  meaning,  be 
governed  by  the  same  condition  as  the  other  two,  and  be 
taken  to  mean  a  felonious  killing  of  himself,  that  is,  self- 
murder  (/).''  The  same  rule  of  construction  must  pre- 
vail in  this  case;  and  it  is  therefore  submitted,  that,  unless 
the  jury  are  of  opinion  that  Mr.  Schwabe  was,  at  the 
time  of  his  death,  in  such  a  state  of  mind  as  that  he  would 
have  been  held  criminally  responsible,  if,  instead  of 
taking  his  own  life,  he  had  taken  that  of  another  person, 
they  must  find  for  the  plaintiff. 

Cresswell,  J. — ^The  policy  of  insurance  in  question  is 
subject  to  this  condition,  namely,  that,  if  the  person  assured 
"  shall  commit  suicide,  or  die  by  duelling  or  by  the  hands 
of  justice,  then  such  policy  shall  be  void ;"  and  the  de- 
fendant says,  that  the  contract  in  the  present  instance  is 
void,  because  Mr.  Schwabe,  the  assured,  did  commit  sui- 
cide. In  order,  however,  to  make  that  out,  it  must,  I 
think,  be  made  to  appear  that  the  deceased  died  by  bis 
own  voluntary  act ;  that,  at  the  time  he  committed  that 
act,  he  could  distinguish  between  right  and  wrong,  so  as 
to  be  able  to  understand  and  appreciate  the  nature  and 
quality  of  the  act  he  was  doing;  and  that,  therefore,  he 
was  at  that  time  a  responsible  moral  agent.    If  BorradaUe 

if)  BarradaOe  v.  HwUery  5  Man.  &  0. 667,  668. 
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v.  HmitT  had  been  like  this  case^  I  should  have  felt  myself  1845, 
bound  by  it.  But  that  is  not  so.  There  the  words  of 
the  poUcy  were^  ''that,  in  case  the  assured  shall  die  by 
his  own  hands  or  by  the  hands  of  justice,  or  in  conse- 
quence of  a  duel,  this  policy  shall  be  void  {g)'^  And  from 
the  remarks  made  by  Erskine,  J.,  on  these  words  in  the 
course  of  his  judgment  (g),  I  take  it  for  granted  that,  if 
that  learned  judge  had  been  considering  a  policy  like 
the  present,  his  opinion  would  have  been  different  from 
that  which  was  expressed  by  him  in  the  case  referred 
to.  I  draw  the  same  conclusion  from  the  judgment  de- 
livered by  Lord  Chief  Justice  Jindal  in  that  case,  who 
says,  in  the  passage  ahready  referred  to  by  Mr.  Knowles, 
that,  "  if  the  exception  had  run  in  the  terms  '  shall  die  by 
saidde,  or  by  the  hands  of  justice,  or  in  consequence  of  a 
duel,'  surely  no  doubt  could  have  arisen  that  a  felonious 
suicide  was  intended  thereby  (A).''  Now  I  do  not  find 
that  the  other  Judges  who  deliyered  their  judgments  in 
that  case  say  anything  in  contravention  of  this ;  and  I 
am  therefore  at  liberty  to  act  in  the  present  case  on 
my  own  opinion,  which  is,  that  it  must  appear  that 
the  deceased  was  a  responsible  moral  agent  at  the  time  of 
his  death,  in  order  to  make  the  act  committed  by  him 
amount  to  suicide ;  it  being  borne  in  mind,  however,  that 
the  jury  must  assume  that  he  was  a  responsible  moral 
agent,  unless  the  plaintiff  prove  the  contrary.  You  will 
therefore  say,  whether  Mr.  Schwabe  died  of  his  own  act, 
committed  for  the  purpose  of  destroying  life;  and  whether 
he  could,  at  the  time,  distinguish  and  understand  the 
nature  and  quality  of  the  act  he  was  doing.  If  you  are  of 
opinion  that  he  could  not,  you  will  find  for  the  plaintiff; 
if  you  are  of  opinion  that  he  could,  you  will  find  for  the 
defendant. 

Verdict  for  the  plaintiff. 


ig)  Borradaiie  v.  Hunter,  5  Man.  &  G.  660.         (h)  Id.  666. 
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KfHwleSf  Qrompton^  and  /.  Henderson,  for  the  plaintiff. 

KeUy  (S.  Q.)^  Martin,  and  Unthank,  for  the  defendant. 

[Attorniet— CimJi^M  4*  Co.,  aad  JFisAcr.] 


ment. 


Aug,  19M.  Petrie  and  Others  t;.  Dawson  and  Others. 

A  revenionary  V^  ASE  against  the  Sheriff  of  Lancashire^  for  seising  a  cer- 
t^rfixtures  ^^^^  steam-boiler  of  the  plaintiffs,  and  converting  the 
wiu  pass  to  a      game.    There  was  also  a  connt  in  trover.    The  defendants 

parchaser  under 

a  parol  agree-     pleaded,  inter  alia,  that  the  plaintiffs  were  not  possessed. 
It  appeared^  that,  in  the  month  of  June,  1840,  a  certain 
building,  together  with    an  engine  and  other  fixtures 
contained  therein,  and  among  thera  the  steam-boiler  in 
question^  had  been  let  by  one  Berry  to  a  person  named 
Whitehead,  for  a  term  of  five  years,  at  a  yearly  rent  of  £7- 
Whitehead  occupied  the  premises  for  some  time ;  and  al- 
though he  had  ceased  to  occupy  them  before  the  time  of  com- 
mitting the  grievances  complained  of  in  this  action,  thej 
still  continued  in  his  possession.     It  further  appeared  thst 
Petrie  &  Co.,  the  plaintiffs,  had  done  work  for  Berry,  on 
account  of  which  he  owed  them  a  considerable  sum  of 
money ;  and  that,  in  the  month  of  Eebruary,  1843,  it  was 
agreed,  in  writing,  between  W.  Petrie,  one  of  the  partnen» 
and  Berry,  that  the  aforesaid  building,  engine,  fcc.^  shook! 
be  sold  to  Petrie  &  Co.  in  discharge  of  that  debt.    The 
building,  engine,  &c.  were  sold  accordingly;  and,  after 
the  sale,  Petrie  &  Co,  applied  to  Whitehead  for  the  rest 
thereof,  which  nent^  however,  he  never  paid.     Some  time 
after  this  an  action  was  commenced  by  Whitehead  against 
Berry,  in  which  judgment  was  obtained  and  execution  sued 
out  \  and  under  this  execution  the  steam-boiler  in  question 
was  seized  by  the  defendants  and  sold.   This  was  the  con- 
version complained  of. 
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Knowiet,  for  the  defendants,  now  tabmitted,  that  the  1945. 
plaintiffs  were  not  entitled  to  recorer,  inasmudi  as  they 
had  failed  to  prove  a  purchase  by  them  of  the  boiler,  which 
the  defendants  had  seized  under  the  writ  of  execution  di- 
rected to  them.  Berry  had  sold  to  the  plaintiffs  a  build- 
ing: and  he  had  likewise  sold  to  them  certain  fixtures^ 
and  an  engine,  boiler,  be.,  all  of  which  were  fixed  to  the 
freehold,  and  in  which  he  had,  at  the  time  of  the  sale,  only 
a  rerersionary  into-est.  But  that  interest  could  not  pass 
otherwise  than  by  deed;  whereas  the  agreement  in  this 
case  was  by  parol  merely,  and  the  plaintiffs  therefore  took 
nothing  nnder  it 

Ckbsswsli.^  J. — The  «team4)oiler  was  a  trade  fixture, 

and  wottld,  in  my  opinion,  pass  to  the  plaintiffs  nnder  the 

agreement  produced* 

Verdict  for  the  plaintiffs. 

W.  H.  fVat$on  and  Ckmlui§,  for  the  plaintiffs. 
Knowles  and  Segar,  for  the  defendants. 

[Attornies — J,  4"  H*  SeUorSy  and  Hammerton,'] 


D 


Griffin  v.  Ashbt.  Aug.  2(Hh. 


'EBT  against  the  defendant,  as  one  of  the  makers  of  a  A.,  B.,  and  c. 

....  -  ,  -«.,,«  «  made  a  joint 

joint  and  several  promissory  note.     Plea,  the  Statute  of  andieTenipro- 

It  appeared  that  the  promissory  note  in  question  had  ^  ***c"*bdli 
been  made  in  the  year  1827,  by  W.  Ashby,  H.  Ashby,  and  afterward« 
Da?id  Ashby.    David  Ashby  was  the  defendant  in  this  note,  pleaded 
•ction;  W.  Ashby  had  been  dead  for  some  years;  H.  Ashby  ^luado^f 

and  the  plain- 
^.  in  order  to  take  tbe  case  ont  of  the  statute,  proved  a  payment  of  interett  on  the  note  by  B. 
*ithia  lizrean  i^Semble,  that  the  plaintiff  was  entitled  to  reooTer,  without  reference  to  the 
qveitkio  wlietiier  B.  had  paid  tnch  interett  ai  the  executor  of  A.  or  as  a  party  to  the  note. 


A8HBT. 
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was  his  executor ;  and  it  was  proved^  that,  within  six  yean 
before  action  brought,  H.  Ashbj  had  paid  interest  on  the 
promissory  note. 

Martin,  for  the  plaintiff,  now  contended,  that  this  pay- 
ment of  interest  by  H.  Ashby  took  the  case  out  of  the 
Statute  of  Limitations  as  against  the  defendant. 

Knowles,  contra. — It  is  incumbent  on  the  plaintiff,  in 
order  to  take  this  case  out  of  the  statute,  to  shew,  that, 
within  six  years  before  action  brought,  there  was  a  pay- 
ment of  interest  on  this  promissory  note  by  some  one  of 
the  parties  thereto.  H.  Ashby,  however,  is  not  only  one 
of  the  joint  makers  of  this  note,  but  he  is  likewise  executor 
of  his  father,  W.  Ashby;  and  I  shall  be  able  to  shew  that 
he  paid  the  interest  in  question  in  his  capacity  of  executor 
only.  If  this  be  so,  then  it  is  submitted,  that  such  pay- 
ment of  interest  will  not  take  the  case  out  of  the  statute 
as  against  David  Ashby.  The  question,  therefore,  is,  whe- 
ther the  payment  of  interest  was  made  by  H.  Ashby  as 
the  executor  of  his  father,  or  as  a  party  to  the  note. 

Cbesswell,  J.,  without  hearing  the  evidence,  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  (a). 

Verdict  for  the  plaintiff. 


(a)  In  the  case  of  Atkins  v.  And  so  it  has  been  held,  that,  after 

Tredgoldy  (  2  B.  &  C.  23),  A.  and  the  death  of  one  maker  of  a  joint 

B.  made  a  joint  and  several  pro-  and  several  promissory  note  signed 

missory  note.    A.  died,  leaving  B.  by  two,  a  payment  upon  it  by  the 

and  three  others  his  executors ;  and,  executor  of  the  deceased  party  will 

ten  years  after  his  death,  B.  paid  not  take  the  debt  out  of  the  Statute 

interest  upon  the  note  in  his  indivi-  of  Limitations  as  against  the  survi- 

dual  capacity.  In  an  action  brought  vor.  {Slater  v.  Lawton,  1  B.  &  Ad. 

upon  the  note  against  the  executors  396).  These  cases  would  appear  to 

of  A.,  it  was  held  that  the  payment  be  hardly  consistent  with  the  ruling 

of  interest  by  B.did  not  take  the  case  of  the  learned  Judge  in  the  above 

outof  the  Statute  of  Limitations,  so  case  of  Oriffln  v.  Athby ;  insa- 

as  to  make  A.'s  executors  liable,  much  as,  in  the  former,  evidence 
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Martin  and  Jasnes,  for  the  plaintiff. 

Snowies  and  Cleasby,  for  the  defendant. 

[Attorniefl — Wortmabif,  and  Molioy.'] 

was  admitted  to  shew    that  the  aonal  representatiTe  of  the   other 

party  who  paid  the  interest  made  to  take  the  deht  out  of  the  statute 

sQch  payment  in  hia own  character,  as  against  the  survivor;"  (Slater  v. 

as  one  of  the  makers  of  the  note,  Lawson,  1  B.  &  Ad.  396);  a  princi- 

and  not  in  his  character  of  ezecu-  pie  which  would  almost  seem  to  in- 

tor  of  the  other   maker  thereof;  vol  ve  the  necessity,  in  cases  where 

whilst,  in  the  latter,  it  was  ex-  the  party  doing  the  act  is  liable 

presaly  stated  by  the  Court,  **  that,  personally,  as  well  as  in  his  repre- 

vhere  a  joint  contract  is  severed  by  sentative    capacity,   of  admitting 

the  death  of  one  of  the  contractors,  evidence  to  shew  in  which  charac- 

Dothing  can  be  done  by  the  per-  ter  the  act  in  question  was  done. 


Hassell  and  Another  v.  Watson  and  Another.  Aug.  20ih. 

Assumpsit  on  a  charterparty  for  freight.  The  captain  of 

It  appeared  tbat^  towards  the  end  of  the  year  1844,  the  rtractedtoTp- 

defendants  had  chartered  a  vessel  of  the  plaintiffs,  to  pro-  SV^^^T 

ceed  from  Liverpool  to  Ichaboe,  or  some  safe  island  adja-  the  event  of  A. 

not  being  on 

cent,  and  there  to  receive  from  the  defendants'  agents  a  the  spot,  then 
c»go  of  guano.  The  ship  was  to  be  consigned  to  the  (b^ttTbeing  * 
agents  of  the  charterers;  and  seventy  days  were  to  be  S^^^wq^ 
allowed  for  loading.  The  captain  was  instructed  to  apply  the  same  par. 
for  a  cargo  to  one  Wilson,  the  agent  of  the  defendants  at  pUed'  to  both  ' 
Ichaboe;  and  he  was  further  instructed,  that,  in  the  event  l^*"!^^^ 
of  Wilson  not  being  on  the  spot,  he  should  apply  for  that  f  ^^  ^J 

o  *^     '  ^'^  "^  both.    An  ac- 

pnrpose  to  one  Wade.    The  ship  arrived  at  Ichaboe  on  the  tion  wss 
18th  of  January,  1845.       On  the  19th  the  captain  saw  ©iraiOTtow*-* 
Wilson,  and  told  him  that  he  had  been  instructed  to  apply  J^ht^l'^nd,  in 

order  to  do 
^"^with  the  effect  of  the  proof  as  to  B.'s  refusal,  a  letter  from  B.  to  the  defendanU  was  ten* 
°M  in  eridence,  to  shew  that,  prior  to  such  refusal,  B.  had  renounced  their  ugencji^Held, 
w  be  uttdmiinble.  -«»      * 

,  Held,  fiirther,  that  A.  having  been  on  the  spot,  what  passed  between  B.  and  the  captain  was 
UBportiDt  only  in  so  far  as  it  was  confirmed  and  adopted  by  A. 
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1845.        to  him  for  a  cargo.    Wilson  said  that  he  would  not  be  able 
to  give  him  a  cargo,  because  the  guano  was  all  gone.     He 
then  applied  to  Wade  on  the  same  subject,  and  from  him 
he  received  a  similar  answer.     Subsequently  to  this,  and 
before  the  24th  of  January,  the  captain  made  repeated 
applications,  both  to  Wilson  and  Wade,  on  the  subject  of 
getting  a  cargo  for  his  ship,  but  without  success.     Wilson 
still  said  that  it  was  impossible  for  him  to  do  anything  for 
the  Watsons ;  and  Wade  at  last  advised  the  captain  to  wait 
no  longer  at  Ichaboe,  but  to  go  to  some  cotton  port^  and 
load  a  cargo  there.     The  captain  accordingly  sailed  from 
Ichaboe  for  Charleston  on  the  24th  of  January,  at  which 
place  he  arrived  on  the  13th  of  March;  and  in  the  month  of 
April  following  he  returned  to  Liverpool  with  a  cargo  of 
cotton.     It  was  proved  that  the  ship  could  have  carried 
450  tons  of  guano;  and  this  action  was  brought  to  recover 
the  freight  which  would  have  been  payable  thereon,  toge- 
ther with  a  sum  for  disbursements. 

The  ground  upon  which  the  plaintiffs  rested  their  claim 
was,  that  the  agents  of  the  defendants  had,  by  giving  notice 
to  the  captain  of  the  ship  that  they  could  not  provide  a 
cargo  according  to  the  terms  of  the  charter,  discharged 
them,  the  plaintiffs,  from  the  performance  of  their  contract. 
In  answer  to  this,  the  defendants  gave  evidence  to  shew, 
that,  so  far  as  WUson  was  concerned,  although  he  had 
said  that  he  could  not  provide  a  cargo  for  the  ship  at 
Ichaboe,  yet  that  he  had  told  the  captain  that  there  were 
reports  of  guano  both  north  and  south  of  that  island,  and 
that,  therefore,  he  should  wait  until  he,  Wilson,  could 
give  him  further  instructions.  And,  in  order  to  rebut 
that  portion  of  the  plaintiffs'  evidence  which  related  to 
Wade, 

Martin,  for  the  defendants,  proposed  to  read  a  letter 
from  Wade  to  them,  to  shew  that,  prior  to  the  date  of  the 
transaction  in  question,  he  had  renounced  the  defendants' 
agency. 
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Wattrn^  objected,  tliat  tbe  letter  wm  not  admissible.  Ig45, 

CkessitelLj  J.,  refiisedto  receive  it  in  evidence. 

WaUon  then  addressed  the  jury  in  reply.    And 

Cbbs8Weli«,  J.,  in  snmming  up^  told  them^  that,  so  far 
as  regarded  that  portion  of  the  evidence  which  related  to 
Wade^  Wilson  having  been  on  the  spot,  what  had  passed 
between  Wade  and  the  captain  was  not  important  except 
in  so  far  as  it  viras  confirmed  and  adopted  by  Wilson. 

Verdict  for  the  plaintiffs. 

WaUtm  and  Orampton,  for  tbe  plaintiffs. 

Martin  and  Henderson,  for  the  defendants. 
[AtComiei — Lowndes,  and  Keightley.} 


ROBB  V.  StARKET.  jyg^  2U/. 

TMPSIT  for  not  delivering  a  quantity  of  guano  pur-  Where  notice 
chased  by  the  plaintiff  of  the  defendant^  according  to  a  ^nmenrhod 
special  agreement.     Plea,  non  assumpsit.  ^"dcfendan^ 

In  order  to  prove  the  contract,  the  following  evidence  and  there  was 
was  given : — The  plaintiff's  broker  had  drawn  up  the  con-  to  go  to  ih$ 
tract,  and  had  delivered  it  to  his  clerk,  for  the  purpose  of  dJ>CTm«it*wi!a 
its  being  sent,  in  the  ordinary  course  of  business,  to  one  J?  ^  P???' 
Boame,  who  was  acting  as  broker  for  the  defendant  in  that,  the  docn. 
making  the  contract  in  question.    The  clerk,  when  called,  ing  been  pro-' 
stated,  that  he  could  not  say  positively  whether  he  had  sent  ^^  jj|^^j^^ 
that  particular  contract  to  Bourne,  or  not ;  but  he  likewise  p)«ntiff  myht 
stated,  that,  if  it  came  into  his  hands  to  be  delivered  to  evidence 

thereof. 
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1845.  Bourne  in  the  ordinary  oonrse  of  business^  he  had  no  doubt 
that  it  had  been  so  delivered.  Notice  to  produce  the  con- 
tract had  been  given  to  the  defendant;  and^  it  not  having 
been  produced  when  called  for, 

1Vat9on,  for  the  plaintiff,  proposed  to  give  secondary  evi- 
dence thereof. 

fVartley,  for  the  defendant,  objected,  on  the  ground  that 
there  was  no  proof  that  the  contract  had  ever  been  de- 
livered to  the  defendant's  agent. 

Cbesswell,  J.,  however,  thought  that  there  was  evi- 
dence to  go  to  the  jury  that  the  contract  had  been  de- 
livered to  Bourne  on  behalf  of  the  defendant;  and  he 
therefore  permitted  the  plaintiff  to  give  secondary  en- 
dence  thereof. 

Verdict  for  the  plaintiff. 

W.  H.  Watson,  Hoggins,  and  Paterson,  for  the  plaintiff. 
Woriley  and  Crompion,  for  the  defendant. 
[Attornies— Pa^«nw,  and  Clay.'] 


B 
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1845. 
OOBHAN  V.  BODDT.  Auff,  2\8i, 


EBT  for  goods  sold  and  deliyered. — ^Plea,  mmquatn  tn^  A.  gave  B,  a 

J  . .  -    .  written  order 

atlniatUB.  for  ten  firkini 

The  plaintiff  in  this  case  was  a  proyision-merchant  in  were  to^bc's^rt* 
Liverpool;  and  it  appeared,  that,  in  the  month  of  March,  ^^:  ^7* 

particulftr  csr> 

1845,  the  defendant  had  seen  a  parcel  of  52  firkins  of  ner.  B.  lent 
batter  at  his  warehouse,  ten  of  which  he  requested  the  t Jelre  MlIm 
plaintiff  to  send  to  him.  These  were  sent  and  paid  for.  "^^J^^' 
Some  time  after  this  transaction,  viz.  on  the  5th  of  April,  «c«^e  »o™ 

than  ten  firkins; 

1846,  the  plaintiff  wrote  to  the  defendant  as  follows : —        and,  aa  the  car- 

rier would  not 

*'  I  have  to  offer  you  the  remainder  of  that  lot  of  butter  ^^  whote*nS^ 
of  which  you  had  10;  I  sold  another  10  since,  and  there  bericnt,here- 

.  fiued  to  take 

are  left  21  following  numbers,  say  firom  21  to  41,  for  which  the  butter  at  all. 
I  will  take  95*.  to  clear  the  parcel."  S^V^lTIiSipte 

from  one  of  the 
To  this  note  the  defendant  sent  the  following  answer :—  ^Jj*^^^ 

circumBtanoeSi 

''Ton  may  send  me  10  firkins  more  of  same  lot  of  there  had  been 
butter  at  94».  If  you  send  them,  send  them  immediately  tiS?nor*?oon- 
byMandenandtheraiL"  ^^^ 

butter  to  A.y 

A.nd  on  receipt  of  this  order  the  plaintiff  sent  twelve  firkins  and  oonae- 
of  butter  to  the  defendant,  by  the  conveyance  pointed  out.  2e^oc'theK»f 
When  the  twelve  firkins  were  brought  to  the  defendant's  ^^^l"^ 
place  of  business,  he  refused  to  receive  them,  alleging  as  his  Sutute  of 
i^ason,  that  he  had  ordered  only  ten  firkins,  and  that  he 
Would  take  no  more.    The  carrier  said  that  he  must  either 
We  them  all  or  none :  and  he  said  this,  not  because  of  any 
special  order,  but  because  his  general  practice  was,  never 
V)  deUver  part  only  of  a  parcel  of  goods.    The  twelve  firkins 
>cre  accordingly  set  down  in  the  street.    They  were  never 
^  the  defendant's  shop;  but  whilst  they  were  in  the  street 
^e  drew  a  sample  from  one  of  the  firkins,  and  said  that  the 
tiuality  of  the  butter  was  inferior.    The  carrier  then  put 
"llie  goods  into  his  cart,  and  sent  them  back  by  railway  to 
^is  warehouse  in  Liverpool.    The  defendant  immediately 
VOL.  II.  L  N.  p. 
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1B45.  wrote  to  the  plaintiff^  retaming  the  inyoice^  and  objectiDg 
to  receive  the  hotter,  hecause  it  was  of  inferior  quality:  and 
on  being  written  to  by  the  plaintiff  on  the  subject,  he  again 
wrote  to  say,  that  he  would  not  receive  the  butter^  because 
the  firkins  sent  were  not  "  following  numbers,**  and  also 
because  there  were  two  firkins  over  the  order.  To  this  the 
plaintiff  replied,  offering  to  take  back  the  two  firkins^  but 
insisting  on  the  defendant  keeping  the  other  ten.  This  the 
latter  refused  to  do ;  and  the  plaintiff  accordingly  brought 
this  action  to  recover  the  price  thereof. 

Robinson,  for  the  plaintiff. — The  defences  insisted  on 
in  this  case  are,  first,  that  the  quality  of  the  butter  bought 
by  the  defendant  of  the  plaintiff  in  April  did  not  corre- 
spond with  the  quality  of  that  which  he  bought  of  him  in 
March.     But  whether  the  defendant  make  this  out,  or  not, 
is  immaterial.    There  was  no  warranty  as  to  the  quality 
of  the  butter;   and  the  only  condition  imposed  by  the 
defendant's  order  was  complied  with,  namely,  that  the 
butter  should  be  of  the  "  same  lot "  as  that  from  which  the 
previous  parcel  had  been  sent.    The  other  defence  set  up 
is,  that  twelve  firkins  were  sent  instead  of  ten.    There  was, 
however,  nothing  said  by  the  plaintiff  compelling  the  de- 
fendant to  take  the  whole  twelve  firkins :  if  there  had,  then 
he  would  not  have  been  bound  to  take  any  part.     But 
there  is  no  authority  to  shew,  that,  as  this  was  not  done, 
but  that,  on  the  contrary,  the  defendant  was  at  liberty 
either  to  keep  or  to  send  back  the  two  extra  firkins,  he  was 
not  therefore  bound  to  keep  the  ten  which  he  had  ordered. 

Martin,  for  the  defendant. — This  contract  is  within  the 
17th section  of  the  Statute  of  Frauds;  and  it  is  therefore 
submitted,  that  the  plaintiff  has  no  case.  First,  there  is 
no  memorandum  of  the  contract  to  satisfy  the  statute. 
The  order  given  by  the  defendant  was  in  these  words: 
'*  You  may  send  me  10  firkins  more  of  same  lot  of  butter 
at  94s8j*    The  proposal,  therefore,  was  for  ten  firkins;  the 
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namber  sent  by  the  plaintiff  was  twelve^  and  these  were  IS45. 
sent  in  one  entire  bnlk,  and  at  one  entire  price ;  and  the 
carrier  refused  to  deliver  the  ten,  unless  the  whole  were 
taken.  Again,  if  the  defendant's  order  be  read  in  con- 
nexion with  the  plaintiff's  letter  to  him  of  the  5th  of  April, 
the  meaning  of  that  order  will  appear  to  be,  that  the  ten 
firkins  which  were  to  be  sent  were  to  be  "  following  num- 
bers;" whereas  those  sent  by  the  plaintiff  were  not  *'  fol- 
lowing numbers.*'  There  was,  therefore,  no  compliance 
with  the  defendant's  proposal ;  and  consequently  there  is 
no  memorandum  of  any  contract  made  between  these 
parties.  Secondly,  there  was  no  acceptance  of  the  goods 
by  the  defendant,  so  as  to  satisfy  the  statute.  It  is  clear 
that  there  was  no  actual  acceptance  of  the  goods  by  him : 
and  it  is  submitted,  that  the  delivery  to  the  carrier  was 
not,  under  the  circumstances,  a  delivery  to  the  defendant. 

Robbuon,  in  reply. — ^The  goods  were  delivered  for  the 
pnrpose  of  this  action.  Presuming  that  there  was  a  suffi- 
cient memorandum  of  the  contract  to  satisfy  the  statute,  it 
is  submitted,  tbat  the  delivery  of  the  goods  to  the  carrier 
was  sufficient  to  entitle  the  plaintiff  to  maintain  this  action, 
at  all  events  to  recover  the  price  of  the  ten  firkins.  More- 
over, if  the  defendant  meant  to  repudiate  the  contract,  he 
had  no  right  to  exercise  an  act  of  ownership  over  the 
goods,  which  he  did,  by  taking  a  sample  from  one  of  the 
firkins. 

Cres8Wbli«,  J. — :At  that  time  the  possession  of  the  goods 
was  in  the  carrier,  and  he  might  perhaps  maintain  trespass 
against  the  defendant  for  doing  as  he  did.  But  that  will 
not  help  you.  How  can  you  make  out  that  these  goods 
were  delivered  to  the  defendant  ?  They  were  sold,  but  I 
do  not  think  that  you  have  proved  a  delivery.  The  defend- 
ant never  got  the  butter ;  there  was  therefore  no  actual 
delivery  to  him.  Nor  was  there  any  delivery  to  the  car- 
rier as  the  defendant's  agent.   I  do  not  see  that  the  carrier 

l2 
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was  his  agent  to  receive  more  than  ten  firkins.  The  de- 
livery of  the  ten  firkins^  therefore,  to  the  carrier,  with 
two  others,  (u  one  parcel^  was  a  delivery  in  respect  of 
which  the  carrier  was  not  the  defendant's  agent ;  and  it 
thas  appears  that  there  was  no  delivery  of  the  goods  to  the 
defendant  at  all,  and,  consequently,  there  coald  be  no  ac- 
ceptance thereof  by  him,  so  as  to  satisfy  the  statute. 

Plaintiff  nonsuited. 
Robinson^  for  the  plaintiff. 

Martin  and  Atherton,  for  the  defendant 
[Attomiea — Fuher,  and  WareU,1 


Aug.  22nd,  GreEN  V.  RoGERS. 

Under  a  feigned  J^  EIGNED  issue  brought  to  try  the  right  of  property  in 


to  t^  the  right  Certain  goods.  The  issue  was  in  the  usual  form;  the 
«itftm  gTOds"  plaintiff  asserting  that  the  goods  in  question  were  her 
which  had  been    property,  which  assertion  the  defendant  denied. 

aeued  under  an    "^     ^       "^ 

execution  The  goods  which  were  the  subject  of  dispute  had  been 

S^/3!thatThe  seized  by  the  Sheriff  of  Cheshire,  under  an  executioQ 
Jai^wM/^ot*^  against  one  Depledge,  who  was  the  plaintiff's  son-in-law. 
whether  the  At  the  time  the  levy  was  made,  the  plaintiff,  with  De- 
property  of  the  pledge  and  his  wife,  were  all  living  in  one  bouse,  and  the 
feigned  iMue,*  S^ods  which  were  therein,  and  which  had  been  seized  un- 
merei^whrth  ^®^  ^^®  execution,  she  claimed  to  be  her  property.  The 
they  were  or  evidence  was  contradictory,  as  to  whether  they  really  were 
property  of  the  the  plaintiff's  property  or  not;  and  some  evidence  was  like- 
wise given,  to  shew  that,  at  all  events,  they  did  not  belong 
to  Depledge. 

Martin,  for  the  plaintiff,  submitted,  that,  between  the 


former. 
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plaintiff  and  defendant  in  this  case,  the  question  was,         1845. 
whether  the  goods  belonged  to  the   plaintiff  or  to  De- 
pledge;  because,  if  they  did  not  belong  to  the  latter,  the 
sheriff  had  no  right  to  seize  them  under  an  execution 
against  him. 

Cbxsswsll,  J. — ^These  goods  were  taken  as  Depledge*s, 

and  no  one  bad  any  right  to  interfere  with  that  seizure, 

except  a  person  who  had  a  property  in  the  goods.   K  Mrs. 

Green  had  no  property  in  the  goods,  it  matters  not  whether 

they  belonged  to  Depledge  or  not, — she  had  no  right  to 

interfere ;  and  the  sole  question  therefore  is,  whether,  at 

the  time  of  the  seizure,  these  goods  were  the  property  of 

Mrs.  Green,  the  plaintiff. 

Verdict  for  the  plaintiff. 

Martin  and  Crompton,  for  the  plaintiff. 
Babies  and  AtAerton,  for  the  defendant. 
[Attorniet— Gre«n,and  FraneiiJ] 


Ttbeb  t;.  Kino*  vftr^.  22nd, 

Assumpsit  on  an  agreement  by  the  defendant  to  sell  An  auctioneer 

-     ^,         1   .    ^'iv  .  .  .      T.  1        T*         1      entered  into  an 

to  tne  plaintin  certain  premises  in  Liverpool.     Breach,  agreement  on 
that  the  defendant  did  not  let  the  plaintiff  into  possession  ^^  certain '  ^^ 
of  the  said  premises  in  terms  of  the  agreement;  and  al-  ^^^^^^JTh^in*' 
leging  special  damage.    To  this  declaration  there  was  a  commanicated 
plea  of  payment  into  conrt  of  £64.    Replication,  alleging  was  in  treaty 
that  the  plaintiff  had  sustained  damages  tdtri.  ^f^^^  J^bad 

The  facts  of  the  case  were  these  : — The  premises  in  ques-  bim»eif  pre-  . 

.  Mr  ^  vionsly  sold  the 

tion  were  sold  to  the  plaintiff  by  one  Dale,  an  auctioneer,  premises  to  an- 
for  the  sum  of  iei200,  whereupon  a  deposit  of  £50  was  ^V«^re 

coold  not  fulfil 
the  contract  so 
>ude  with  B.;  wherenpon  B.  sued  A.  for  non-ftilfihnent  of  his  contract : — Held,  that,  under 
these  eircomstanoes,  B.  vas  not  entitled  to  recover  damages  for  the  loss  of  his  hat^jain. 
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1846.  P^^^  ^7  ^^^  plaintiff.  By  the  terms  of  the  contract,  which 
was  dated  the  SOth  of  December,  1844,  the  plaintiff  was  to 
have  immediate  possession.  Some  time  afterwards,  how- 
ever. Dale  informed  the  plaintiff,  that  the  property  had 
been  previonsly  sold  by  the  defendant  himself  to  one  Jonea^ 
and  on  the  6th  of  March,  1845,  he  was  finally  told  that 
the  defendant  would  not  execute  the  contract.  It  appeared 
that  Dale  had  been  instructed  to  sell  the  property  about 
two  years  prior  to  the  time  at  which  he  had  sold  it  to  the 
plaintiff;  and  that  the  defendant's  solicitor,  on  being  ap- 
prised of  that  sale,  told  Dale's  clerk  that  he  (Dale)  ought 
to  have  communicated  with  the  defendant  before  selling 
the  property;  and  it  likewise  appeared  that  the  defendant's 
solicitor  had  stated  to  the  plaintiff's  solicitor  that  his 
client  would  have  preferred  accepting  the  plaintiff's  offer; 
but  that  he  could  not,  because  the  property  was  actually 
sold  to  another  party. 

Knowles,  for  the  plaintiff. — ^The  plaintiff  is  entitled  to 
recover,  in  this  action,  the  deposit  money,  with  interest; 
and  also  the  expenses  incurred  by  him  with  his  solicitor  in 
negotiating  the  purchase.  And,  further,  it  is  submitted, 
that  he  is  entitled  to  recover  from  the  defendant  damages 
for  the  loss  of  his  bargain.  No  doubt  there  are  cases  in 
which,  apparently,  the  contrary  has  been  held ;  but  there 
has  been  something  peculiar  in  those  cases  which  does  not 
exist  here.  On  the  other  hand,  in  Hopkins  v.  6razebrook{a), 
which  was  a  case  similar  to  the  present,  the  plaintiff  was 
held  to  be  entitled  to  recover  damages  on  account  of  the 
goodness  of  his  bargain.  In  that  case  it  was  said,  by 
Abbott,  C.  J.  {b),  *'  I  will  only  say,  that,  if  it  is  advanced  as 
a  general  proposition,  that,  when  a  vendor  cannot  make  a 
good  title,  the  purchaser  shall  recover  nothing  more  than 
nominal  damages,  I  am  by  no  means  prepared  to  assent  to 
it :"  and  a  little  further  on,  the  same  learned  Judge,  in  re- 
fa)  6B.&C.  31.  {h)  Id.  33. 
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(erring  to  the  circainataDces  of  the  case  then  under  consi-  1345. 
deration^  obaeires  as  follows: — ''The  defendant  having 
entered  into  a  contract  to  sell^  without  the  power  to  confer 
even  the  shadow  of  a  title^  I  think  he  must  be  responsible 
for  the  damage  sustained  by  a  breach  of  his  contract.' 
These  are  precisely  the  circumstances  of  this  case ;  and  it 
is  therefore  submitted,  that  the  present  plaintiff  is  entitled 
to  recover  in  this  action  more  than  his  mere  deposit,  with 
interest  and  costs. 

Baines,  contra,  referred  to  the  judgment  of  Bayley,  J., 
in  the  case  of  Walker  v.  Moore  (c),  and  contended,  that,  in 
the  absence  of  any  evidence  of  fraud,  the  plaintiff  was  not 
entitled  to  recover  anything  for  the  fancied  goodness  of 
^bargain  (rf). 

Knowles,  in  reply,  submitted,  that  the  criterion  was  not 
whether  the  defendant  had  been  guilty  of  fraud,  but  merely 
T^hether  he  had  been  in  fault 

Cbxsswell,  J. — I  think  that  the  plaintiff  is  not  entitled 
to  recover  anything  for  the  loss  of  his  bargain.  What, 
tlien,  is  the  real  loss  which  the  plaintiff  has  sustained? 
His  real  loss  is,  the  loss  of  the  use  of  the  £bO  paid  as 
deposit,  and  the  expenses  incurred  by  him  to  his  attorney; 
^i  this,  I  think,  is  all  that  he  can  recover  from  the  de- 
fendant My  impression  is,  that  the  case  of  Hopkins  v. 
GrflzeJroo*(e)  is  not  similar  to  this.  Indeed,  the  principle 
of  this  case  is  not  the  same  as  that  of  either  of  the  cases 
which  have  been  cited ;  but  I  think  that  it  comes  nearer  to 
Ae  case  of  Walker  v.  Moore  (/)  than  to  the  other. 

Plaintiff  nonsuited. 


(«)10B.&C.416,420.  1078. 

(^  See  per  /)«   Grey,  C.  J-,  (0  6  B.  &C.  31. 

^'«»  ▼.  TkamhiU,  2  W.  BI.  (/)  10  B.  &  C.  416. 
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Knowles  and  Orompton,  for  the  plaintiff. 
Baines,  for  the  defendant. 

[Attornies — Atkinson^  and  Peaeoek.^ 


Aug,  2Srd. 

If  a  broker 
enter  into  a 
contract  for  an 
nndisclosed 
principal,  the 
latter  maj  sue 
on  sach  con- 
tract in  his  own 
name ;  and  a 
rule  of  the  Ex. 
change  on 
which  the  con- 
tract was  made, 
which  declares 
that  a  contract 
made  bj  a 
broker  for  an 
nndisclosed 
principal  shall 
be  regarded  as 
the  contract  of 
the  broker  only, 
does  not  con- 
trol this  right, 
even  although 
the  principal 
was  cognisant 
of  such  rule. 


Humphrey  r.  Lucas. 

Assumpsit  for  the  non-fumiment  of  a  contract  by  the 
defendant^  to  transfer  to  the  plaintiff  certain  shares  in 
"  The  Birmingham  and  Gloucester  Railway  Company." 
Plea,  non  asmmpsit. 

The  contract  was  made  on  the  Stock  Exchange  of  liver- 
pool,  by  two  brokers  who  were  members  of  that  body. 
The  plaintiff^s  broker  did  not  disclose  the  name  of  his  prin- 
cipal at  the  time  the  contract  was  entered  into.  The 
plaintiff  was  not  a  member  of  the  Liverpool  Stock  Ex- 
change, but  he  was  cognizant  of  the  rules  thereof. 

Watson,  for  the  defendant,  tendered  these  rules  in  evi- 
dence, in  order  to  shew  that  they  controlled  the  contract; 
and  he  contended,  that,  as,  by  the  rules  of  the  Liverpool 
Stock  Exchange,  the  contract  in  question  was  a  contract 
between  the  two  brokers  only,  the  broker  not  having 
disclosed  his  principal,  the  latter  was  not  entitled  to  sue 
upon  such  contract. 

Cresswell,  J. — They  are  not  admissible  as  evidence  for 
any  such  purpose.  I  take  the  law  to  be  clear,  that  an 
agent  duly  authorized  may  make  a  contract  in  his  own 
name,  and  that  the  principal  may  afterwards  sue  upon  it(a). 
In  the  present  case,  the  plea  is  the  general  issue ;  and  the 
only  question  on  this  record  therefore  is,  whether  the 


(a)  See  the  authorities  collected,  Russell  on  Factors,  245,  246. 
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plaintiff  made  a  contract  with  the  defendant  or  not.     I         1846. 
think  he  did.     The  rules  of  the  Liverpool  Stock  Exchange 
cannot  alter  the  general  law  of  the  land. 

Verdict  for  the  plaintiff. 

Martin  and  Crompton,  for  the  plaintiff. 
fFaUon  and  CowUng,  for  the  defendant. 

[Attornies — /.  C.  TkompMon,  and  Booker,'] 


BuNLov  and  Others  v.  Grotb  and  Another.  Aug.  22rd. 

Assumpsit.    The  first  count  of  the  dechration  stated^  The  pidntiffs 

that,  on  the  8rd  day  of  March,  1845,  the  defendants  bar-  oontrsct  bj  Oie 

gained  for,  and  bought  of  the  plaintiffs,  and  the  plain-  ^^^^^ 

tiffs,  at  the  request  of  the  defendants,  then  sold  to  the  de«  tain  iron  of  the 

^  plaintiffg,  al- 

fendants,  1000  tons  of  No.  1  Clyde  or  Dundyran  pig-iron,  feging  a  pro. 
at  the  rate  of  9S«.,  net  cash,  for  each  and  every  ton  ^^^SaJu,  *'that, 
thereof,  to  be  delivered  by  the  plaintiffs  to  the  defend-  ^^^^T«^  ' 

'  iT  r  of  the  said  iron 

ants  at  Glasgow;  the  delivery  of  the  said  iron  to  be  taken  thonid  not  be 
by  the  defendants  between  the  said  3rd  day  of  March  and  the  defendanti 
aU  the  month  of  April  then  next  following;  and  if  the  de-  ^SS^^J^o?  ^ 
feery  of  the  aaid  iron  should  Mi  be  required  by  the  defend-  ^^^^^ 
ffs/f  oil  or  before  the  80/A  day  of  April  then  next  enauing,  be  paid  for  by 
the  ioidiron  was  to  be  paid  for  by  the  defendants  on  the  day  on  the  day  and 
^  year  last  itforesaid.  And,  in  consideration  thereof,  and  JSd;'^"*"' 
that  the  plaintiffs,  at  the  request  of  the  defendants,  had  ajemns  that 

,  ^  ^  '  the  plaintiffs 

tben  promised  the  defendants  to  deUver  the  said  iron  to  had  aiwajn 

been  ready  and 
»  willing  to  de- 

liver the  laid  iron  in  terma  of  the  contract ;  that  the  30th  of  April  was  past  before  the  com- 
mencement  of  the  rait ;  bat  that  the  defendanta  had  not  paid  for  the  iron  i^Heid,  firat,  that, 
^nder  the  areroient  oif  readiness  and  wiUingness  to  deliver  the  iron,  the  plaintiffs  were  not 
^^ooad  to  shew  that  any  specific  iron  had  been  appropriated  by  them  for  that  purpose ;  and, 
^ndly,  that  the  plaintiffs  were  entitled  to  recover  on  the  above  contract  the  fnU  price  of  the 
iz^t  and  not  merely  the  damages  which  they  had  sustained  by  the  defendants  breadi  of 
oontnct 
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1845.        the  defendants,  at  the  place,  and  on  the  terms,  and  in 
manner  aforesaid,  the  defendants  then  promised  the  plmUiffs 
to  take  the  delivery  of  the  said  iron  of  and  from  the  phaniijfs 
unthin  the  time  aforesaid;  and,  if  the  delivery  thereof  should 
not  be  required  by  the  defendants  on  or  before  the  said  30th 
day  ofAprU  then  newt  ensuing,  to  pay  for  the  said  iron  after 
the  rate  and  at  the  time  aforesaid.    And  although  the  de- 
fendants  afterwards,  to  wit,  on  the  17th  day   of  April, 
1845,  and  on  divers  other  days  and  times  between  that 
day  and  the  said  30th  day  of  April,  1845,  paid  to  the 
plaintiffs  a  large  sum,  to  wit,  £2850,  as  and  for  the  price, 
after  the  rate  aforesaid,  of  600  tons  of  the  said  iron  so 
sold  as  aforesaid;  and  although  the  plaintiffs  have  always 
been  ready  and  willing  to  deliver  the  said  iron  to  the  de- 
fendants at  the  place,  and  on  the  terms,  and  in  manner 
aforesaid;  and  although  the  residue  of  the  price  of  the 
said  iron,  after  the  rate  aforesaid,  amounted  to  a  large 
sum,  to  wit,  £1900,  of  which  premises  the  defendants 
have  always  had  notice;  and  although  the  delivery  of  the 
said  iron  was  not  required  or  taken  by  the  defendants  on 
or  before  the  said  30th  day  of  April,  in  the  year  aforesaid; 
and  although  the  said  80th  day  of  April,  1845,  had  elapsed 
long  before  the  commencement  of  this  suit,  yet  the  de- 
fendants, not  regarding  their  said  promise  in  that  behalf, 
did  not  nor  would,  on  the  said  30th  day  of  April,  1845,  or 
at  any  other  time  before  or  since,  pay  to  the  plaintiffs  the 
said  sum  of  £1900,  or  any  part  thereof,  but  have  always 
wholly  neglected  and  refused  so  to  do ;  and  the  same  and 
every  part  thereof  is  still  whoUy  due  and  unpaid  to  the 
plaintiffs,  and  the  plaintiffs  have  lost  and  been  deprived 
of  the  same,  and  of  all  interest  and  profit,  which  they 
might  and  otherwise  would  have  made  from  the  same,  and 
from  and  in  consequence  of  the  performance  of  the  said 
contract  by  the   defendants.     The  declaration  Ukewise 
contained  a  count  upon  an  account  stated. 

To  this  the  defendants  pleaded,  non  assumpserunt,  a 
set-off,  and  several  other  pleas ;  one  of  which  was,  a  denial 
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of  the  readiness  and  willingness  of  the  plaintiffs  to  deliver        i846. 
the  said  iron  to  them^  the  defendants,  in  manner  and  form 
as  in  the  declaration  alleged. 

The  facts  of  the  case,  so  far  as  they  affected  the  questions 
which  arose  at  the  trial,  sufficiently  appear  on  the  face  of 
the  declaration. 

Martin,  for  the  defendants,  contended,  that  the  aver- 
ment,  that  the  plaintiffs  were  ready  and  willing  to  deliver 
the  600  tons  of  iron  mentioned  in  the  declaration,  had  not 
been  made  out;  inasmuch  as,  in  order  to  support  that 
averment,  it  was  necessary  to  shew  that  so  much  of  some 
specific  iron  had  actually  been  appropriated  by  the  vendor 
for  that  purpose. 

Cresswbll,  J. — ^I  take  this  to  be  merely  an  averment  of 
the  readiness  and  willingness  of  the  plaintiffs  to  deliver  to 
the  defendants  600  tons  of  such  iron  as  they  contracted 
for. 

Martin  then  submitted,  that  the  plaintiffs  were  not  en- 
titled to  recover  in  this  action  the  full  sum  of  £1900, 
which  had  not  been  paid  by  the  defendants,  but  merely 
the  damages  which  they  had  sustained  by  the  defendants' 
breach  of  contract.  This  case  was  like  that  of  Laird  v. 
^^  (fl),  where  it  was  said,  that  a  party  cannot  recover  the 
fnll  value  of  a  chattel,  unless  under  circumstances  which 
import  that  the  property  has  passed  to  the  defendants, 
as  in  the  case  of  goods  sold  and  delivered,  where  they 
have  been  absolutely  parted  with,  and  cannot  be  sold 
again  (6). 

Knowles  and  Cromptan,  contra. — Laird  v.  Pirn  does  not 


(a)  7  M.  &  W.  474. 
[h)  Per  Parke,  B.,  Laird  v.  Pirn,  7  M.  &  W.  478. 
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1846.  *Pplv  to  this  case;  for  here  the  defendants  expressly  agreed 
to  pay  for  the  iron  on  the  30th  of  April.  There  being, 
therefore,  a  day  fixed  for  the  payment  of  the  money,  it  is 
submitted  that  the  plaintiffs  might  have  brought  an  action 
of  debt  for  a  sum  certain,  and  have  left  the  defendants  to 
their  cross  action,  according  to  the  case  of  Pordage  t. 
Cole(c);  and,  consequently,  that  they  are  entitled  to 
recover  in  the  present  action  the  whole  money  remaining 
unpaid  by  the  defendants.  Indeed,  the  defendants  them- 
selves have  treated  the  case  in  this  way,  for  they  have 
pleaded  a  set-off. 

Cresswell,  J. — ^My  present  opinion  is,  that  the  plain- 
tiffs are  entitled  to  recover  the  whole  sum,  as  it  was  agreed 
to  be  paid  on  a  day  certain. 

Verdict  for  the  plaintiffs. 

Knowles  and  Crompton,  for  the  plaintiffs. 
Mariin  and  Cowling,  for  the  defendants. 

[Attornie»— Dwicow  ^  R.,  and  Bogerion.^ 

(c)  I  Wms.  Saunders,  319  1;  and  see  the  notes  to  that  case,  Id. 
3201. 
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1845. 
TOULMIN  V.   HeDLET.  Aiiff.25th. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  Where  a  party 

^    ^        ,        _-  .  buyi  a  gpecific 

account  stated. — rlea,  non  assumpm.  cargo  of  goods, 

This  action  was  brought  to  recover  the  price  of  a  cargo  ^[JS^^  iip^ 

of  guano  sold  by  the  plaintiff  to  the  defendant^  under  a  •"**  ^^^  "* 

contract  dated  the  13th  of  March^  1846.    The  contract  was:  of  a  particular 

"To  deliver^  perils  of  the  seas  excepted,  the  full  and  entire  ^  rigSti  on  the 

cargo,  all  on  board,  of  guano  expected  by  the  ship  '  Sarah ;'  SJJ,''Jj^^^t 

price,  71.  10».  per  ton,  of  20  cwt.  net;  duty  paid:  to  be  such  cargo  W 

-  fore  it  IB  de* 

delivered  in  bags.  Quality  warranted  equal  to  average  Uvered  to  him, 
imports  from  Ichaboe,  and  in  sound  and  merchantable  ||^rt^^^^ii^ 
condition.    Ouano  to  be  taken  from  alongside  the  ship,  at  ?*•  warranty 

naa  been  com- 

tbe  expense  and  risk  of  the  buyer.    To  be  weighed  at  plied  with ;  and 
the  quay  beams.    Cash  on  delivery,  less  two  and  a  half  may  reject  the 
per  cent.    Buyer  to  advance  to  seller's  agent  £750  on  the  ^2?  "ficfif 
am?al  of  the  vessel  at  her  port  of  discharge,  on  having  ^^  ^JP>  ^ 

wr  **   once  delivered 

'^Q  order  for  the  delivery  of  100  tons.''  to  him,  he  has 

On  the  arrival  of"  The  Sarah ''  at  Falmouth,  on  her  pas-  turn  it!*<m  the 

Mge  home,  orders  were  received  from  the  defendant  di-  ground  that  it 

'  does  not  cor- 

recting the  vessel  to  proceed  to  Glasgow,  there  to  discharge  respond  with 

her  cargo  according  to  the  contract.   The  vessel  accordingly  where  the 

proceeded  to  the  Clyde,  and  arrived  at  Glasgow  on  the  19th  o^^teiJ!  Aaf  • 

of  May.    After  her  arrival  at  that  place,  one  Clint,  who  *^«  direction  of 

'^         '  the  learned 

was  the  defendant's  agent,  took  samples  of  the  guano  from  Judgewho  tried 
her  hold.    The  cargo  was  dug  into  to  the  depth  of  about  thoughin'tcnni 
two  feet  for  that  purpose ;  but  the  captain  told  Clint  that  ^SiI^;jtSlJ 
he  might  dig  down  to  the  kelson  if  he  pleased;  and  Clint  miaonderstood 
admitted  that  this  might  have  been  done.    On  the  22nd  of  they  granted  a 
May,  Clint  wrote  to  the  captain  to  say,  that  he  had  made  ar-  ^^^  *™^" 
rangements  with  Connal  &  Co.  to  receive  the  cargo  of  "The 
Sarah,'*  provided  it  proved  to  be  of  average  quality,  as  per 
contract;  and  the  latter  likewise  stated,  that  the  result  of  the 
analysis  of  the  samples  would  be  obtained  on  the  following 
Saturday,  namely,  on  the  24th  of  May.     The  result  of  this 
analysis,  however,  was  never  communicated  to  the  plaintiff. 
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1846.        On  the  26th  of  May  the  captain  commeDced  to  dischai^ 
the  cargo.   On  the  30th,  the  defendant  wrote  to  the  plain- 
tiff to  say,  '^  that,  if  the  gnano  vas  equal  to  the  average 
imported  before  the  13th  of  March,  it  was  to  be  deliTcred 
to  Connal  &  Co."     By  this  time,  however,  upwards  of 
forty  tons  of  the  cargo  had  actually  been  discharged  into 
the  stores  of  that  firm ;  and,  from  the  Slst  of  May  until 
the  8th  of  June,  the  captain  continued  to  discharge  the 
cargo,  during  which  period  Clint  was  often  at  the  vessel, 
whilst  ConnaPs  foreman  was  alongside  almost  daily.     On 
the  6th  of  June,  the  plaintiff  wrote  to  the  defendant  to 
request  payment  of  the  £750 ;  and,  on  the  7th  of  that 
month,  the  defendant  wrote  an  answer,  stating  that  the 
guano  had  been  inspected ;  that  the  average  quality  did 
not  come  within  the  meaning  of  the  contract ;  and  that  he 
would  decline  paying  the  £750  until  this  point  was  set- 
tled.    Accordingly,  on  the  8th  of  June,  the  delivery  of  the 
cargo  was  stopped ;  but  by  this  time  not  more  than  seventy 
or  eighty  tons  remained  to  be  delivered.    The  whole  cargo 
was  411  tons.  The  captain  then  called  in  two  persons  who 
were  conversant  with  guano,  for  the  purpose  of  inspecting 
the  remainder  of  the  cargo.     They  did  so,  and  gave  it  as 
their  opinion  that  the  cargo  was  above  the  average  quality. 
This  opinion  was  confirmed  by  an  analysis  of  the  guano 
itself;  and  accordingly,  the  captain,  on  the  10th  of  June^ 
delivered  the  residue  of  the  cargo  into  the  stores  of  Con- 
nal &  Co.     After  this  the  defendant  wrote  to  the  plaintiff> 
stating,  that,  having  had  an  opportunity  of  inspecting  the 
guano,  he  found  that  it  was  not  according  to  the  warrantVi 
and  that  therefore  he  would  not  accept  it ;  and  a  letter 
from  the  defendant  was  likewise  read,  in  which  he  asserted 
that  the  captain  had  delivered  the  guano  into  Connal  ft 
Co.'s  stores,  under  a  promise  that  it  should  be  so  delivered 
for  the  purpose  of  its  being  inspected ;  but  there  was  no 
other  evidence  of  this.     Witnesses  were  also  called  for  the 
defendant,  who  expressed  an  opinion  to  the  effect  that  the 
cargo  was  not  of  an  average  quality. 
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Wdiicn,  for  the  plaintiff. — The  defendant  had  no  right  ^345^ 
to  introduce  into  the  contract  the  proviso  contained  in 
Clint's  letter  of  the  22nd  of  May.  MoreoTer,  he  had  previ- 
oo&ly  had  samples  of  the  guano,  which  were  to  have  been 
analysed  by  the  24th ;  and,  with  the  knowledge  thus  ac- 
quired of  the  quality  of  the  guano,  he  permitted  the  cargo 
to  be  delivered.  But  this  was  a  sale  of  a  specific  cargo, 
and  the  property  therein  would  therefore  pass  to  the  de- 
fendant by  such  sale,  imless,  from  the  non-compliance  with 
the  warranty,  he  had  set  his  face  against  it  from  the  first. 
This,  however^,  he  did  not  do.  He  had  an  opportunity  of 
examining  the  cargo ;  he  allowed  it  to  be  landed  without 
objection ;  and  now  he  refuses  to  accept  it.  But  it  is  sub- 
mitted, that  he  was  bound  either  to  take  or  reject  the 
cargo  from  the  first.  When  a  seller  gives  a  warranty  in 
sack  a  case  as  tKe  present,  the  buyer  has  only  the  power  of 
inspecting  the  article  bought  in  bulk ;  and,  consequently, 
as  the  goods  in  this  case  were  actually  delivered,  the  de- 
fendant's only  remedy  is,  on  the  plaintiff's  original  war- 
niDty. 

Martin^  cantriL — It  is  submitted,  that  the  only  question 
in  this  case  is,  whether  the  warranty  was  complied  with. 
There  was  no  acceptance  of  the  cargo  by  the  defendant. 
It  coald  not  be  inspected  until  landed  from  the  ship ;  the 
defendant  offered  to  take  to  it  if  the  quality  was  as  war- 
i^ted ;  and,  inasmuch  as  it  was  landed  under  this  condi- 
tion, there  was  no  acceptance  if  the  cargo  was  not  of  that 
quality.  This  is  not  like  the  case  of  the  purchase  of  a 
specific  article,  such  as  a  horse.  There,  the  buyer  has  an 
opportunity  of  examining  the  article  purchased ;  and  if  he 
does  not  return  it,  he  must  bring  his  action  on  the  war- 
^^ty.  But,  if  a  man  buys  that  which  he  has  no  opportu- 
|uty  of  examining  at  the  time,  he  has  a  right  to  reject  it, 
"j  when  delivered,  it  be  found  not  to  be  of  the  quality 
warranted. 

tR««swELL,  J. — This  cargo  was  warranted  to  be  equal  to 
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18-15.        ^^^  average  imports  from  Ichaboe^  and  in  sound  and  mer- 
chantable condition.     It  is  true  that  this  was  a  contract 
for  a  specific  cargo;  bat  it  had  not  been  seen  by  the  de- 
fendant; and  I  think^  therefore^  that,  before  accepting  it, 
he  was  entitled  to  look  at  it,  in  order  to  see  whether  it 
corresponded  with  the  terms  of  the  warranty  or  not;   and 
that,  if  it  did  not,  he  was  entitled  to  reject  it.     The  de- 
fendant might  either  take  to  the  cargo,  and  run  the  risk  of 
his  action  on  the  warranty,  or  he  might  insist  on  inspecrt- 
ing  it,  and  reject  it  if  it  was  inferior  to  the  quality  war- 
ranted.    I  shall  therefore  ask  you,  first,  if  this  cargo  actu- 
ally corresponded  with  the  warranty,  because,  if  it  did,  the 
defendant  was  bound  to  accept  it :  and  if  you  should  not 
be  of  this  opinion,  I  shall  ask  you,  secondly,  whether  the 
delivery  took  place  under  an  arrangement,  that  the  defend- 
ant might  inspect  the  cargo,  and  then  return  it,  if  found 
not  to  correspond  with  the  warranty ;  or  whether  it  was  de- 
livered to  him,  he  taking  it  as  a  delivery  of  the  cargo,  and 
intending  to  rely  for  his  remedy  on  the  warranty  alone.  If 
it  was  agreed  that  the  cargo  should  be  landed  for  the  pur- 
pose of  inspection,  the  defendant  had  a  right  to  reject  it 
If  it  was  landed  under  no  such  agreement,  the  defendant 
was  bound  to  keep  the  cargo,  and  rely  for  his  remedy  on 
the  warranty  only  (a). 

Verdict  for  the  plaintiff. 

Watson  and  Cowling,  for  the  plaintiff. 
Martin,  Murphy,  Serjt.,  and  Addison,  for  the  defendant. 
[Attornies — Oladsden,  and .] 


In  the  following  Michaelmas  Term,  Martin  moved  for 
and  obtained  a  rule  to  shew  cause  why  the  above  verdict 

(a)  See   Lorymer  v.  Smith,  1       the  Court  in  Street  y.  Blojf,  2  B.ii 
B.  &  C.  1  ;  and  the  judgment  of      Ad.  456,  460,  463. 
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should  not  be  set  aside  and  a  new  trial  had,  on  the  ground         1345. 
of  inisdirection,  and  also  because  the  verdict  was  against 
eridence;  against  which,  in  Hilary  Term,  1846,  (5l4th  Jan- 
uary), 

ffaiwn  and  Cowling  shewed  cause  (a). — ^They  contended, 
thtt  the  question  was  left  to  the  jury  much  too  favourably 
for  the  defendant.  The  contract  being  for  the  purchase  of 
a  specific  article,  the  jury  should  have  been  directed,  that, 
if  the  cargo  did  not  comply  with  the  warranty,  the  defend- 
ant could  look  for  his  remedy  only  to  an  action  on  the 
warranty  itself.  At  all  events,  the  jury  had  come  to  the 
correct  conclusion  in  finding  that  the  cargo  did  actually 
correspond  with  the  warranty;  and  the  verdict,  therefore, 
ought  not  to  be  disturbed. 

Martin  and  Addison,  (with  whom  was  Murphy ,  Seijt.), 
contra. — The  learned  Judge  should  have  told  the  jury,  that, 
in  order  to  the  cargo  being  in  compliance  with  this  war- 
nait]r,such  quality  of  the  cargo  throughout  should  have  been 
cqoal  to  the  average  imports.     To  constitute  a  cargo  of  an 
average  quality,  it  was  not  sufficient  to  set-off  so  much  of  the 
cargo  as  was  good  against  so  much  that  was  inferior.    The 
^e  question  was,  whether  the  average  imports  contained  so 
nvuch  bad  stuff  as  this  cargo  contained ;  and  the  mode  in 
which  the  case  was  left  to  the  jury  was  calculated  to  with- 
draw their  attention  from  this  point.     [Parke,  B. — ^Did  the 
learned  Judge  say  anything  in  the  course  of  his  charge  to 
the  jury  which  would  lead  them  to  do  this?]     Not  speci- 
*^yj  perhaps ;  but  the  way  in  which  the  learned  Judge 
left  the  case  to  the  jury,  when  taken  in  connexion  with  the 
e^ence  which  was  given  in  the  course  of  the  trial,  particu- 
larly in  answer  to  questions  put  by  the  learned  Judge  him- 
^>  was  likely  to  have  this  effect. 

Bollock,  C.  B.»In  terms,  the  direction  of  the  learned 

(a)  Before  PoUack,  C.  B.,  and  Parke,  and  PUUt,  Be. 
^OI'.  n.  II  N.  F. 
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Judge  is  not  open  to  exception;  in  what  preciae  aenae  h 
used  those  terms,  does  not  i^pear.  The  question  left  t 
the  jury  was  certainly  one  capable  of  being  misunderstood 
and  I  believe  the  Court  agree  with  me  in  opinion^  thai 
for  this  reason,  the  cause  should  go  down  again  for  trial 
As  this,  however,  is  not  a  case  in  which,  strictly  speaking 
the  new  trial  is  granted  either  for  a  misdirection,  or  be 
cause  the  verdict  was  against  evidence,  the  costs  will  abid 
the  event. 


Pabke,  B. — I  am  of  the  same  opinion.  The  qaestios 
put  to  the  jury  by  the  learned  Judge  was  correct ;  but  tbef 
may  have  misunderstood  it ;  and  the  cause  had  better^ 
therefore,  be  sent  down  again  for  trial. 


Platt,  B.,  concurred. 


Rule  absolute. 


Aug.  26th.        DOE  d.   HxTTCHINSON  V.  ThE  MANCHESTER,    BuBY,  AND 
BOSSENDALB  BaILWAY  CoMFANT. 

IhIS  was  an  action  of  ejectment,  brought  to  recover 
possession  of  a  certain  parcel  of  land,  which  the  defend- 
ants claimed  a  right  to  hold  under  the  provisions  of  an  set 
of  Parliament  of  the  7  &  8  Vict.  c.  60,  intituled  "  An  Act 
for  making  a  Railway  from  the  Manchester  and  Boltoa 
_  Railway,  in  the  Parish  of  Eccles,  to  the  Parish  of  Whal- 
^eoutatitre  ley,  all  iu  the  County  Palatine  of  Lancaster,  to  be  called 

to  the  lanoB  m 

respect  whereof  '  The  Manchester,  Bury,  and  Rossendale  Bailway.**' 
money^or  com-       I^  appeared  that  the  parcel  of  land  in  question  was  re- 
K°"*!2ic/^""  quired  by  the  defendants  for  the  purpose  of  erecting  a 
the  company      railway  station  thereon;  and  that  it  had  been  indudedia 

should  deposit 
the  purchase- 
money  in  the  bank;  and  that  thereupon  all  interest  in  the  lands  in  respect  whereof  such  p<f- 
chase-money  should  have  been  dep<Mited  should  Test  in  the  Company : — Held,  that,  in  order 
to  enable  the  company  to  a^ail  themselves  of  this  provision,  they  must  have  previously  appU^^ 
to  the  owner  of  the  luids  to  fomish  them  with  an  abstract  of  his  title  thereto. 


A  railway  act 
enacted, — ^with 
reference  to  the 
purchase  of 
lands  by  the 
company, — 
that,  if  the 
owner  of  any 
snch  lands 
should**  fail  to 
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the  sehednle  to  theiir  act,  and  also'  in  the  plans^  and  see-        i84g. 
tioDB  which  had  been  deposited  by  them  in  compIiaDee      "     ^     " 
with  tiie  standing  ordon  of  the  Honaea  of  Parliament.  d. 

The  defisndanta  were  anthoriaed  by  their  act  of  Parli-  "' 

ament,  (a.  136),  to  pnrchaae  all  snch  lands  as  they  should  r;^,^'^;^^  c'^ 
think  proper  for  the  pni^oses  of  the  railway ;  bat  it  was 
incambent  on  them,  (a.  161),  before  doing,  sd,  to  give 
notice  of  their  intenticm  to  all  parties  interested  in  snch 
lands,  and  to  demand  from  such  parties  the  particulars  of 
their  estate  and  interest  therein,  and  of  the  claims  made 
by  them  in  respect  thereof;  and  likewise  to  state,  that  the 
Company  were  willing  to  treat  for  the  purchase  of  the' in- 
terest of  snch  parties  in  such  lands,  and  as  to  the  com- 
pensation to  be  made  for  the  damage  that  might  be  sns* 
tained  by  them  by  reason  of  tibe  making  of  the  said  railway. 
On  the  19th  of  July,  1844,  the  defendants  gave  to  Hutch* 
inaon  the  notice  required  by  this  section,  in  respect  of  the 
pazcel  of  land  in  question;  and  he  having  failed  to  state 
to  them  the  particulars  of  his  estate  therein,  and  of  the 
claims  made  by  him  in  respect  thereof,  they  proceeded^ 
under  the  powera  contained  in  their  act,  (ss.  162, 164, 166; 
168,  172)^  to  take  the  necessary  steps  for  the  purpose  of 
btving  the  amount  of  compensation  to  be  paid  to  Hntdun-i 
ton  ascertained  by  the  verdict  of  a  jury.  Such  jury  was, 
looordingly,  duly  summoned;  and,  on  the  18th  of  Janu-* 
aiy,  1845,  the  inqiMry  was  proceeded  ini  and  a  verdict 
given  for  the  Company.  It  appeared  that  the  Company 
nerer  applied  to  Hutchinson  to  fumish  them  with  an 
tbitract  of  hia  title  to  the  parceLof  land  in  question ;  and 
that,  in  £aat,  no  such  abstract  of  title  had  ever  been  fur- 
nkhed  by  him;  and,  this  being  the  case,  the  Company 
paid  into  the  Bank  of  England,  in  the  name  and  with  the 
privity  of  the  aooountant-^neral  of  the  Court  of  Chancery, 
and  to  the  credit  of  Hutchinson,  the  purchase^money  and 
oompouation  payable  tohimin  respectof  the  said  parcel  of 
Und,  and  thereafter  entered  into  possession  of  the  same. 

m2 
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1845.  BaineSg  for  the  defendants^  contended,  that,  aa  Hutchia 

^  jj^^  "      son  had  failed  to  make  out  a  title  to  the  land  in  qnestioD 
d.  their  act  of  Parliament  empowered  the  Company  to  entei 

V,  into  possession  thereof,  provided  they  previously  depositee 

RaiIwat^Co.  *^®  purchase-money  in  the  Bank  in  the  manner  prescribd 
by  that  act.    The  153rd  section  of  the  act  enacted,  ''  That 
in  the  following  cases,  (that  is  to  say),  if  the  owner  of  anj 
such  lands,  or  of  any  interest  therein,  on  tender  of  tlie 
purchase-money  or  compensation  either  agreed  or  awarded 
to  be  paid,  refuse  to  accept  the  same,  or  if  any  suchpervm 
fail  to  make  out  a  title  to  the  lands  in  respect  whereof  wd 
purchase-money  or  compensation  shall  be  payable,  or  to  tki 
interest  therein  claimed  by  him,  to  the  satisfaction  of  the 
Company,  or  if  such  owner  be  gone  out  of  the  kingdom, 
or  cannot  be  found,  or  be  not  known,  or  refuse  to  con- 
vey or  release  such  lands  as  directed  by  the  Company, 
it  shall  be  lawful  for  the  Company  to  deposit  the  purchase- 
money  or  compensation  payable  in  respect  of  such  lands^ 
or  any  interest  therein,  in  the  Bank  of  England,  in  the 
name  and  with  the  privity  of  the  accountant-general  of  the 
Court  of  Chancery,  to  be  placed  to  his  account  there,  to  the 
credit  of  the  parties  interested  in  such  lands,  (describing 
them  so  far  as  the  Company  can  do),  subject  to  the  con- 
trol and  disposition  of  the  said  Court ;  and  upon  receipt  of 
such  money  the  cashier  of  such  bank  shall  give  to  the 
Company,  or  to  the  party  paying  in  such  money,  a  receipt 
for  such  money,  specifying  therein  for  what  and  for  whose 
use  (described  as  aforesaid)  the  same  shall  have  been  re- 
ceived, and  in  respect  of  which  purchase  the  same  shall 
have  been  paid  in ;  and  thereupon,  all  the  interest  in  such 
lands,  in  respect  whereof  such  purchase-money  or  com- 
pensation shall  have  been  deposited,  shall  vest  absolutely 
in  the  Company/'    Now,  the  real  question  was,  whether 
the  defendants  in  this  case  were  justified  in  so  paying  the 
money  into  the  Bank.    He  submitted  that  they  were;  and 
that,  consequently,  they  had  a  complete   parliaments/T 
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dtle  to  the  land  in  question^  and  a  right  to  retain  the  pos-        1345, 

session  thereof.  """r** — ' 

Dob 
d. 

Cbessweli^^  J. — The  question  in  this  case  seems  to  be,  1,. 

whether,  under  the  act  of  Parliament,  the  Company  were  JJ^i^^™™ 
bound  to  ask  for  an  abstract  of  Hutchinson's  title  to  the 
hud,  or  whether  he  was  bound  to  send  it  to  the  Company, 
without  its  haying  been  asked  for.  My  opinion  is,  that 
the  Company  were  bound,  under  the  153rd  section  of  their 
act,  to  ask  for  the  abstract  of  title,  before  they  could  take 
advantage  of  the  provisions  of  that  section,  so  as  to  take 
possession  of  the  land. 

Verdict  for  the  plaintiff. 

Wcrtley  and  Cramptan,  for  the  plaintiff. 
Bataet,  Martith  and  Brandt,  for  the  defendants. 
lAttamu»^MilUr  ^  Peel,  and  GrundyJ} 


{Crown  Side). 

BEFORE    MR.    BARON    ROLPE. 


Bkgina  V.  William  Jones  and  James  Macdonell. 

J-'AECENY  from  the  person. — The  first  count  of  the  in-  In  an  indict, 
fictmcnt  was  in  the  following  form:—"  Lancashire  to  wit.  S"5L^«2^ 
The  jurors  for  our  lady  the  Queen,  upon  their  oath,  present  ^^^  *  *i°V 

tV«*Tir*iv        ^  ,  committed  on 

iw  wiUutm  Jones,  late  of  &c.,  and  James  MacdoneD,  late  ^  ^k^  ««, 
rf  tc.,  heretofore,  to  wit,  on  the  8rd  day  of  July,  a.d.  to^'S^* 
1W5,  ofi  the  high  eeas,  with  force  and  arms,  one  piece  of  l^^^^tt^:::; 
the  current  gold  coin  of  the  realm  called  a  halfnsovereim,  ^^  "f"*" 

/jf4L_„,         *  •^         ,  .  ^  ^       Without  alK> 

''«  value  of  10*.,  three  pieces  of  the  current  silver  coin  •▼erring,  that 

the  offence  was 
committed  within  the  jnriwliction  of  the  Admiralty. 


on 
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1845.  of  ^h®  realm  called  half-crown,  of  the  value  of  two  shillings 
and  sixpence  each^  and  one  piece  of  the  current  ulvercoin 
of  the  realm  called  a  sizpencCj  of  the  value  of  sixpence,  and 
ooe  purse  of  great  value,  to  wit,  of  the  value  of  lOi .,  of  the 
monies,  goods,  and  chattels  of  one  Samuel  Fryer,  £rom  the 
person  of  one  Mary  Fryer  then  and  there  feloniously  did 
take,  steal,  and  carry  away,''  against  the  form  of  the  statute, 
and  against  the  peace.  There  was  a  second  count,  which 
only  differed  from  the  first  by  omitting  to  state  the  oSence 
CO  have  been  against  the  form  of  the  statute. 

It  was  proved  that  the  felony  charged  in  the  indictment 
was  committed  by  the  prisoners  on  board  a  Liverpool 
steamer  out  at  sea,  and  within  the  jurisdiction  of  the  Ad- 
miralty. 

Greene,  for  the  prisoner  Jones,  and  Wilkins,  for  the  pri- 
soner MacdoneU,  objected  that  the  indictment  was  bad 
for  not  averring  that  the  alleged  offence  was  committed 
within  the  jurisdiction  of  the  Admiralty,  and  that  this  de- 
fect was  not  cured  by  the  second  section  of  the  stat.  7  & 
8  Vict.  c.  2  (a). 

(a)  By  the  Btat.  7  &  8  Vict  c.2,  ofTences  alleged  to  have  been  com- 
B.  1,  it  if  enacted,  '*  That  her  Ma-  mitted  on  the  high  seas  and  other 
Jetty *B  juBticoB  of  assize,  or  others  places  within  the  jurisdiction  of 
her  Majesty's  commissioners,  by  the  Admiralty  of  England,  and  to 
whom  any  court  shall  be  holden  deliver  the  gaol  in  every  county 
under  any  of  her  Majesty's  com-  and  franchise  within  the  limits  of 
missions  of  oyer  and  terminer  or  their  several  commissions  of  any 
general  gaol  delivery,  shall  have  person  committed  to  or  imprisoned 
severally  and  jointly  all  the  powers  therein  for  any  offence  alleged  to 
which  by  aajr  act  are  given  to  the  have  been  committed  upon  the 
commissioners  named  in  any  com-  high  seas  and  other  places  withio 
mission  of  oyer  and  terminer  for  the  jurisdiction  of  the  Admiralty 
the  trying  of  offences  committed  of  England;  and  all  indictments 
within  the  jurisdiction  of  the  Ad-  found,  and  trials  and  other  pro- 
minJty  of  England,  and  that  it  ceediogs  had,  by  and  before  the 
shall  be  lawful  for  the  first-men-  said  justices  and  commissioners, 
tioned  justices  and  commissioners,  shall  be  valid ;  and  it  shall  be  lav- 
or  any  one  or  more  of  them,  to  in-  ftil  for  the  Court  to  order  the  pay- 
quire  of,  bear,  and  detemuBe  all  ment  of  the  costs  and  expenses  of 


The  case  was  afterwards  considered  by  the  fifteen  Judges, 
who  held  the  conviction  right. 

the  pRMecation  of  sucb  offences,  in  said  justices   and   commissioners 

t^e  manner  presciibed  by  an  act  under  this  act,  the  venue  laid  in 

of  the  sefenth  year  of  King  Oeorge  the  margin  shall  be  the  same  as  if 

tbe  Fourth,  intituled  '  An  Act  for  the  offence  had  been  committed  in 

improTing   the  administration  of  the  county  where  the  trial  is  had ; 

criminal  justice  in  England,  in  the  and  all  material  facts  which  in 

cue  of  felonies  tried  in  the  High  other  indictments  would  be  averred 

^^<nrt  of  Admiralty/  "     [The  stat  to  have  taken  place  in  the  county 

?  Oeo,  4,  c  64,  s.  27.]  where  the  trial  is  had,  shall,  in  in- 

^n^  by  sect.  2  of  the  same  dictments  prepared  and  tried  under 

■Ulute,  H  is  enacted,  *•  That,  in  this  act,  be  averred  to  have  taken 

•n  indbtmeots  preferred  before  the  place  <  on  the  high  seas/  " 
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BoLFB^  B.^— If  there  is  anything  in  the  objection,  it  may         1345, 
be  taken  in  arrest  of  judgment. 

Verdict — Ouilty. 

RoLFx,  B.,  respited  the  judgment,  and  reserved  the 
point  for  the  consideration  of  the  fifteen  Judges ;  and  his 
Lordship  directed  that  the  prosecutor  and  witnesses  should 
enter  into  recognisances  to  prosecute  and  give  evidence  at 
the  next  assizes,  if  the  Judges  should  be  of  opinion  that 
the  indictment  was  bad. 

Paget,  for  the  prosecution. 
Greent,  for  the  prisoner  Jones. 
IRIktiis,  for  the  prisoner  Macdonell. 
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LANCASTER  ASSIZES. 


{Croum  Side). 


BEFORE    MR.  JUSTICE    PATTB80N. 


Under  an 
order  of  the 
poor-law  com- 
miisioners, 
founded  on  the 


Begina  V.  Joseph  Townsend. 

fiMBEZZLEMENT.— The  indictment  contained  thirteen 

counts.     The  firsts  second,  and  third  counts  charged  that 

the  prisoner  was  employed  in  the  capacity  of  clerk  to  Tho- 

46th  section  of   mas  Langworth  and  another,  that  he  received  the  respective 

the  sUt.  4  &  5  .  1       ^     ,  .         3    y         '         ^  I.- 

sums  in  each  of  those  counts  mentioned,  by  virtue  of  a\$ 
said  emplojonent,  for  and  on  account  of  the  said  Thomas 
Langworth  and  another,  and  embezzled  them.  The  fourth, 
fifth,  and  sixth  counts  charged  him  as  clerk  to  the  guardi- 
ans of  the  Preston  Union,  in  respect  of  the  same  sums. 


WiU.  4,  c.  76, 
the  board  of 
guardians  of 
the  P.  Union 
appointed  A. 
an  assistant 
overseer  of  a 
district  in  the 

SS  to^"^"^  The  seventh,  eighth,  and  ninth  counts  charged  him  as  ser- 
F.  ''ormed  a  yaut  to  the  saidThomas  Langworth  and  another,  in  respect 
duty  was  to  of  the  samc  sums.  The  tenth,  eleventh,  and  twelfth  coants 
sem  of  ea^^of  charged  him  as  servant  of  the  guardians  of  the  Preston 

the  townships 
of  the  district. 
A.  was  paid  a 
salarr  by  the 
guardians.  A. 
received  suns 
for  poor-rate 
lirom  rate- 
payers of  the  township  of  F.,  which  he  ought  to  hare  paid  over  to  the  bankers  of  the  overaeers 
of  that  township,  mstead  of  which  he  embexsled  them  x^HM,  that  A.  was  not  indictable  ^ 
embenling  this  money  as  the  money  of  the  overseers,  as  he  was  not  their  servant ;  and  that  be 
was  not  indictable  for  this  embezslement  as  the  servant  of  the  guardians,  because  (if  hs  vif 
their  servant)  it  was  not  their  money. 


Union,  in  respect  of  the  same  sums.  The  thirteenth  count 
was  for  larceny  of  the  monies  and  notes  of  the  said  Tho- 
mas Langworth  and  another,  and  also  of  the  monies  and 
notes  of  the  guardians  of  the  Preston  Union. 
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It  appeared  that  the  Preston  Union  comprises  many  town-        i846. 
sldpsi  each  maintaining  its  own  poor  and  haying  separate 
oTcneers,  and  that  Farrington  is  one  of  those  townships, 
and  Thomas  Langworth  and  John  Taylor  were  the  over- 
seers of  that  township  in  1845.    The  poor-law  eommis- 
aioners,  by  two  orders,  one  dated  the  7th  of  Jnne,  1838,  and 
&e  other  the  28th  of  March,  1839,  directed  the  guardians 
of  the  Preston  XTnion  to  appoint  a  general  assistant  ovei^ 
seer  for  the  whole  union  (a),  two  other'  assistant  over- 
seen for  the  township  of  Preston,  and  they  divided  the  rest 
of  the  union  into  four  districts,  and  directed  one  district 
assistant  overseer  to  be  appointed  for  each,  at  a  salary  of 
£oO.    They  pointed  out  in  their  orders  the  duties  of  over- 
seers, in  making  and  collecting  rates  in  their  respective 
townships,  paying  charges,  and  also  paying  such  sums  as 
shonld  be  legally  called  for  by  the  guardians  of  the  union, 
and  other  matters ;  they  also  provided  that  the  duty  of  the 
district  assistant  overseer  should  be  to  assist  the  overseers 
of  each  township  within  his  district.    The  orders  also  re- 
quired the  guardians  of  the  union  to  take  proper  securities 
&om  the  district  overseers.    The  guardians  of  the  union 
appointed  the  prisoner  district  assistant  overseer  for  a  dis- 
trict which  included  the  township  of  Farrington  on  the  18th 
of  April,  1839,  which  appointment  was  confirmed  by  the 
poor-law  commissioners  on  the  26th  of  April,  1839.  On  the 
12th  of  November,  1841,  the  prisoner,  with  two  sureties,  exe- 
cuted a  bond  to  the  guardians  of  the  union,  reciting  the  or- 
der of  the  commissioner;  and  his  appointment  conditioned 
to  perform  his  duties,  to  render  true  accounts  when  required 
by  the  guardians  or  commissioners,  so  as  to  shew  the  exact 
balanoe  in  his  hands,  to  keep  such  books  as  the  guardians 
or  commissioners  should  direct,  and,  when  requested  by  the 
S^uirdians  or  commissioners,  to  hand  over,  pay,  or  distribute 

(a)  The  itat.  4  &  5  Will.  4,  c.  ans  of  any  union  to  appoint  paid 

^^Cthe  Poor-law  Amendment  Act],  officers,  and  also  to  direct  what  the 

^  ^i  gnres  power  to  the  poor-law  duties  of  such  officers  shall  be. 
'^'ooMwoners  to  direct  the  guardi- 
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1846.        amongst  bqcIi  partieB  as  may  be  entitled  to  tbe  aame^  all 
monies  and  things  being  the  prc^rty  of  any  of  the  town- 
ships comprised  in  the  said  district^  or  of  the  gaardiana  in 
respect  thereof^  or  of  the  respective  overseers.   Mr.  Robert 
Low  was  the  treasnrer  of  the  Preston  Union^  and  was  a 
banker  at  Preston.     He  stated  that  an  account  was  kept 
with  him  by  the  OTcrseers  of  the  township  of  Farrington^  in 
their  own  names,  to  the  credit  of  which  all  monies  paid  in  by 
the  overseers,  or  by  the  prisoner,  on  account  of  that  town- 
ship, were  carried ;  that  the  monies  were  drawn  ont  by 
cheques  of  the  overseers,  sometimes  countersigned  by  the 
prisoner,  sometimes  not,  but  never  by  any  cheque  of  tiie 
guardians  of  the  union.    A  rate  was  made  upon  the  town- 
ship of  Farrington,  in  consequence  of  a  call  firom   the 
guardians,  which  rate  was  signed  by  the  overseers  and  the 
prisoner,  and  bore  date  the  27th  day  of  November,  1846.  It 
was  proved  that  the  prisoner  had  received  monies  firom  three 
different  rate-payers  in  respect  of  that  rate,  and  had  em* 
bezzled  them. 

Edward  James,  for  the  prisoner,  contended  that  the 
prisoner  was  not  a  clerk  or  servant  to  any  one,  but  an  as- 
sistant overseer  and  independent  officer,  known  to  the  law 
by  virtue  of  the  stat.  59  Geo.  8,  c.  12,  s.  7,  though  not,  in- 
deed,  appointed  under  that  act,  nor  having  the  precise 
authority  conferred  by  that  act. 

Pattbson,  J. — I  think  that  the  name  ''  assistant  over- 
seer''  amounts  to  nothing,  and  that  the  prisoner  must  be 
taken  to  be  a  paid  officer  under  the  stat.  4  &  6  WilL  4, 
c.  76,  8.46,  to  whom  the  commissioners  thought  fit  to  give 
that  name,  there  being  no  clause  in  any  act  of  Parliament 
whidi  enables  the  eommissioners  or  guardians,  by  their 
order,  to  appoint  assistant  overseers  with  the  like  powers 
as  those  appointed  under  the  stat.  59  Geo.  8,  c.  12. 

Edward  James. — I  submit,  that,  if  he  was  clerk  or  ser- 
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Taut  to  any  one^  he  must  be  ao  to  the  guardians  of  the        ]^4e. 
nnioDy  to  whom  he  had  given  bond,  and  to  whom  he  was 
mnrerable  by  the  condttiona  of  that  bond,  and  not  to  the 
oreiaeeBa  of  the  township^  to  whom  he  did  not  appear  to 
be  answerable^  and  who  had  no  eontrol  over  him. 

Patteson,  J. — ^I  think  that  that  view  of  the  case  is  right, 
and  that  henmat  be  considered  as  servant  of  the  guardians. 

Edward  James. — ^That  being  so,  I  submit  that  he  did 

not  receive  the  money  by  virtue  of  his  employment  as 

serrant  to  the  guardians  of  the  union,  or,  if  he  did,  that  he 

did  not  receive  it  for  and  on  account  of  the  guardians  of 

the  union,  as  the  guardians  of  the  union  had  nothing  to  do 

with  the  sums  collected  for  the  rates  of  any  particular  town- 

sHp,  but  those  sums  were  received  for  and  on  account  of 

the  overseers  of  the  townships,  and,  indeed,  for  and  on 

account  of  the  prisoner  himself,  if  he  is  to  be  considered 

an  overseer;  and  that  this  is  the  more  apparent  from  the 

account  with  the  treasurer  being  kept  in  the  names  of  the 

overseers  only,  not  of  the  overseers  and  the  prisoner  jointly, 

nor  of  the  guardians. 

Patteson,  J.,  directed  a  verdict  of  guilty  to  be  entered 
on  the  tenth,  eleventh  and  twelfth  counts,  and  reserved  the 
CA&e  for  the  opixiion  of  the  fifteen  Judges,  on  the  question 
whether  that  verdict  could  be  supported. 

Brandt  and  HuUom,  for  the  prosecution. 
Edward  James,  for  the  prisoner. 

[Attorniet— i2.  Ascroft,  and  F.  Amulron^.'] 


172  CASES  ON  THE 
1B46. 

^^„j^  BEFORE  LORD  DBNMAN,  C.  J.; 

^^  FARKE,  B.;  FATTBSON^ J.;  WIL 


EFORE  LORD  DBNMAN,  C.  J.;  TINDAL^  C.  J.j  POLLOCK^  C.  B.; 
FARKE,B.;  FATTBSON^J.;  WILLIAMS,  J.;  COLTHAN,  J.;  ROLFE, 
B.;  WIOHTMAN,  J.;  CRB8SWBLL,  J.;  BRLE,  J.;  FLATT,  B. 

May  2nd.         Edward  James,  for  the  prisoner. — I  submit  that  this  con- 
viction cannot  be  sustained,  as  the  money  embezzled  was 
not  the  property  of  the  goardians.    The  board  of  guardians 
make  a  caU  for  a  gross  sum  on  each  particular  township  in 
their  union,  and  each  township  has  a  separate  rate,  and  the 
money  raised  by  that  rate  is  the  property  of  the  township 
and  its  overseers ;  and,  until  it  is  paid  over  by  order  of  the 
guardians,  it  never  becomes  the  property  of  the  guardians. 
And  I  also  submit,  that  the  money  received  by  the  prisoner 
was  not  received  by  him  for  or  on  account  of  the  guardians; 
and,  even  admitting  that  he  was  a  clerk  or  servant  of  the 
guardians,  he  received  those  sums  of  money  on  behalf  of 
the  overseers  of  the  township,  and  not  on  behalf  of  the 
guardians.     His  duty  was  to  pay  over  these  sums,  when 
received,  to  the  overseers  or  to  their  bankers,  and  when  in 
the  hands  of  the  bankers,  the  money  was  the  property  of 
the  overseers  in  an  account  in  their  names  and  to  their 
credit,  and  disposable  by  their  cheques,  and  the  guardians 
could  not  draw  on  the  bankers  for  any  part  of  it;  and  it 
was  only  after  the  overseers  had  drawn  a  cheque  for  it  that 
it  could  be  received  by  the  guardians.    It  is  clear,  from  the 
stat.  55  Geo.  8,  c.  137,  s.  1,  that  the  property  of  this  moDcy 
was  in  "  the  overseers  for  the  time  being." 

TiNDAL,  C.  J. — You  say  it  was  the  money  of  Lang- 
worth  and  another. 

Edward  James, — I  do;  but  upon  that  I  objected  that 
the  prisoner  was  not  their  servant. 

Lord  Denman,  C.  J. — My  Brother  Paiteson  acceded  to 
that  objection,  and  did  not  ask  our  opinion  on  that  point 
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Kdward  James. — ^The  oyeneers,  out  of  the  monejr  raised         ig^g, 

^    a  rate  on  their  township,  would  have  to  pay  Tarious 

.     m  for  coimty-rate,  constables'  charges,  emigration,  costs 

^_    appeals,  population  returns,  jury  lists,  and  some  other 

logs,  besides  haying  to  pay  the  calls  of  the  board  of 

^,_  Jtrdians,   so  that  the  amount  levied  by  a  rate  would 

.  irer  be  paid  over  to  the  board  of  guardians.    The  over- 

•  ten  might  have  maintained  an  action  for  money  had  and 

loriyed  against  the  prisoner ;  but,  if  the  guardians  had 

.  kought  an  action  for  money  had  and  received  against  him, 

. .  he  prisoner  would  say,  "  I  have  not  received  this  money 

a  the  use  of  you  the  guardians,  because  much  of  it  is  to 

^  )e  paid  away  before  the  residue  comes  to  your  hands.'' 

,  f  next  have  to  contend,  that  the  prisoner  did  not  receive 

fliis  money  as  the  servant  of  the  guardians,  and  that  he 

other  received  it  as  an  assistant  overseer,  as  a  volunteer, 

or  on  account  of  the  overseers  of  the  township. 

Pattbson,  J. — ^I  thought,  at  the  trial,  that,  if  the  pri- 
aoner  waa  a  clerk  or  servant  at  all,  he  was  so  to  the 
guardians. 

Edward  JameM. — In  the  case  of  Rex  v.  The  Inhdbitanis  of 
SparihoU  (6),  it  appeared,  that,  by  the  regulations  of  the 
Bridewell  at  Winchester,  the  turnkeys  were  to  be  ap- 
pointed by  the  keeper;  but  the  appointment  was  subject 
^  the  approbation  and  confirmation  of  the  visiting  jus* 
tioes.  The  keeper  might  suspend,  but  not  permanently 
displace  them,  without  the  authority  of  the  visiting  justices. 
Tney  were  to  receive  their  salaries  from  the  county  trea- 
"^I'^i  but  in  all  other  respects  to  be  under  the  immediate 
Qfdera  and  control  of  the  keeper;  and  it  was  held,  that 
^he  appointment  to  the  place  of  one  of  these  turnkeys,  and 
^^^  Charge  of  its  duties  under  these  regulations,  did  not 
constitute  a  hiring  and  service  by  which  a  settlement  could 

(6)  4A.&E.491. 
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1346.        be  gamed.    In  the  case  of  Be»  y.  Squire  (e),  the  o^aMeen 

Rkoina"      ^^  ^  township  had  employed  the  prisoner  as  their  aecoont- 

V.  ant  and  treasurer,  and  he  received  and  paid  all  the  monej 

TOWNSSND.  ^  .  "^ 

receivable  or  payable  on.  their  account.    He  received  a 
sum^  and  embezzled  it;  and  it  was  held^  that  he  was  a 
clerk  and  servant  within  the  stat  89'  Geo.  3,  c.  85*     In  the 
case  of  Rex  v.  Jkfers  {d),  the  prisoner  was  a  dark  to  the 
parish  officers  at  a  salary  voted  by  the  vestry;  and  it  was 
there  said,  that  the  officers  for  the  time  being  might 
appoint  whom  they  chose:  but  that  case  was  decided  on 
another  point,  and  not  on  the  question  whether  he  wsb  a 
clerk  or  servant.    And,  ia  the  case  of  Besp  v.  Ward  (e), 
the  prisoner  was  elected  on  extra  collector  of  pQ(M^•3rate, 
and  paid  a  percentile  on  his  oollection^^and  he  was  said 
to  be  a  derk  or  servant  within  the  stat.  89  Geo.  8,  c.  85; 
but  those  cases  are  all  distingnishable  from  the  present 
case,  the  prisoner  here,  as  I  submit,  being  not  a  derk  or 
servant  at  all,  but  a  paid  officer. 

Atbertan,  for  the  prosecution. — I  have  to  oontend  that 
the  prisoner  was  the  servant  of  the  guardians,  and  tiial 
money  received  by  him  as  their  servant  was  received  by 
him  on  account  of  those  who  were  his  marten.  The  word 
"  servant^'  has  no  precise  definite  meaning  and  is  not  a  term 
of  art ;  and  it  is  dear  that  the  l^slatuse,  in  respect  of 
embezzlement,  intended  to  use  the  word  in  an  extended 
sense,  as  the  enactment  on  which  the  prisoner  is  indicted 
not  only  includes  all  clerks  and  servants,  but  also  persons 
acting  in  those  oapacitieo. 

Lord  DfiNMAN,  C.  J. — Nooe  of  the  countu  here  sus 
framed  as  to  a  person. in  the  capacity  of  a  ol^  oraervant 

Atherton.'-^The  prisoner  was-  employed  by  the  board  of 


(c)  R.  &  R.  C.  C.  349 ;  and  2  Stark.  N.  P.  C.  349. 
{d)  R.  &  R.  C.  C.  402.  (e)  Gow,  N.  P.  C.  ICS. 
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gaaidiaiiB ;  and  the  fact  of  one  person  bdmg  employed  by        i^^ 
another  is  always  much  relied  on  in  these  cases.    The  pri- 
soner's daties  were,  to  collect  m<Hues>  give  receipts^  and^  as 
I  shall  shew>  to  account  to  the  gvardians,  his  masters ;  and 
his  salary  was  paid  by  the  gnardians; 

Pabkb,  S. — The  difficulty  is  to  find  that  he  received  the 
money  aa  the  servant  of  the  guardians. 

Lord  DxNHAKy  C.  J. — 1£  it  can  be  truly  said,  in  any  sens^ 
that  the  prisoner  received  the  money  as  the  aewant  of  the 
guardiana,  that  would  be  sufficient 

Pattbson,  J. — If  I  desired  my  servant  to  go  and  receive 
money  for  you,  how  would;  that  be  ? 

Athertan. — Suppose  that  a  person  was  collector  of  rents, 
and  I,  a  landlord,  directed  him  to  collect  rents  for  me,  and 
he  sent  his  servant,  who  iseceived  the  rent,  and  then  em- 
bezzled it.  In  that  case,  would  not  the  money  be  properly 
laid  as  the  mpney  of  the  master?  In  the  present  case.  Hie 
guardians  pay  the  prisoner's  salary,  and  in  unions  the  re* 
lief  of  the  poor  is  administered  by  the  board  of  guardians, 
and,  the  supreme  government  of  the  union  being  vested  in 
that  board,  every  one  w;ho  acts  subordinately  in  a  union 
acts  under  the  board  of  guardians ;  and  in  the  present  case 
the  prisoner  received  these  sums  of  money  by  virtue  of  his 
employment  by  the  guardians. 

Patteson,  J. — ^At  the  trial,  I  could  not  find  any  law 
which  gave  the  poor-law  commissioners  power  to  define 
the  duties  of  overseers,  but  they  have  power  to  define  the 
daties  of  the  paid  officers,  appointed  under  their  orders. 

Atherton. — ^Zf  a  traveller  goes  to  take  orders  for  his  mas- 
ter, he  must  incur  expenses,  and  it  may  be  that  he  is  to  pay 
bis  expenses  from  the  moi^ey  he  receives  for  his  master 
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1846.        frooi  his  master's  customers.    But  the  fact  of  his  taking 
money  for  his  expenses  would  make  no  difference  as  to  his 
being  indictable^  if  he  were  to  be  guilty  of  embezzlement. 
This  case  is  not  precisely  like  any  other ;  but  there  are  cases 
in  which  it  has  been  held  that  a  person  is  indictable  for 
embezzlement  who  is  only,  in  the  course  of  his  duty,  to 
pay  oyer  a  balance.     In  the  case  of  Rex  v.  Hartley  (/"), 
where  the  owner  of  a  colliery  employed  the  prisoner  as 
captain  of  one  of  his  barges,  to  carry  out  and  sell  coal^  and 
paid  him  for  his  labour  by  allowing  him  two-thirds  of  the 
price  for  which  he  sold  the  coals,  after  deducting  the  price 
charged  at  the  colliery,  it  was  held,  that  the  prisoner  was  a 
servant  within  the  stat.  89  Geo.  8,  c.  85 ;  so,  in  the  case  of 
Rex  y.  Hoggins  (g\  it  was  held,  that,  if  a  servant  receive 
money  for  his  master  for  an  article  made  of  his  master's 
material,  it  would  be  within  the  stat.  89  Geo.  3^  c.  85, 
if  he  embezzle  it,  though  he  made  the  article,  and  was 
to  have  a  proportion  of  the  price  for  making  it.     The  mere 
fact,  that  sums  are  to  be  paid  out  of  the  gross  amount  be- 
fore the  money  is  to  be  paid  over  to  the  employer,  makes 
no  difference  in  the  case  of  embezzlement.    It  is  said  that 
the  prisoner  was  not  a  servant,  because  he  was  a  paid  officer. 
By  the  interpretation  clause  (sect.  109)  of  the  Poor-law 
Amendment  Act,  4  &  5  Will.  4,  c.  76,  the  word  "  officer'' 
is  to  include  any  ^'  person  who  shall  be  employed  in  any 
parish  or  union  in  carrying  this  act,  or  the  laws  for  the  re- 
lief of  the  poor,  into  execution ;"  but  if  the  guardians  were 
of  their  own  mind  to  employ  a  person  to  collect  money, 
and  he  did  so,  and  embezzled  it,  he,  although  an  officer 
within  the  meaning  of  the  interpretation  clause,  might 
still  be  indicted  as  a  servant  for  embezzlement.     It  is  diffi- 
cult to  lay  down  any  precise  rule  as  to  where  servants  end 
and  officers  begin,  as  so  many  incidents  may  be  common 
to  both.  In  the  case  of  Rex  v  l\/eri  (A),  no  point  was  made 
that  the  prisoner  there  was  not  the  servant  of  the  overseers. 

(/)  R.  &  R.  C.  C.  139.  (g)  Id.  145.  (h)  Id.  402. 
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In  the  case  of  Rex  v.  Beacall  {%),  certain  corporate  guardians  1345. 
had^  bj  a  private  act  of  Parliament^  the  power  of  appointing 
a  steward;  and  the  prisoner  was  their  steward,  but  the  pro- 
perty of  the  corporation  was  vested  in  directors;  and  the 
steward,  who  embezzled  some  of  their  money,  was  convicted 
of  tlie  embezzlement.  In  the  case  of  Rex  v.  Callahan  {k),  it 
was  held,  that,  in  an  indictment  for  embezzlement,  a  col* 
lector  of  poor  and  other  rates  in  the  parish  of  St.  Paul, 
CoTent  Garden,  was  rightly  described  under  the  private 
act  of  Parliament,  10  Geo.  4,  c.  Ixviii,  as  servant  to  the 
committee  of  management  of  the  affairs  of  that  parish, 
th9i]gb  he  was  elected  by  the  vestrymen  of  the  parish. 

Pattbson,  J. — ^There  the  vestry  had  a  naked  power  of 
appointment. 

Atherton. — I  cite  that  case  to  shew  that  it  is  not  essen- 
tia], in  cases  of  embezzlement,  that  all  the  usual  incidents 
of  the  relation  of  master  and  servant  should  exist. 

Patteson,  J. — In  that  case,  the  prisoner  was  not  an- 
swerable to  the  vestry  in  any  way. 

Atherton. — In  the  case  of  Rex  v.  Ward  (/),  the  prisoner 
was  appointed  by  the  parish  to  collect  their  rates ;  and  yet 
he  was  convicted  of  embezzlement  as  being  the  servant  of 
the  churchwardens  and  overseers.  In  the  present  case,  if 
the  prisoner  was  the  servant  of  the  guardians,  and  as  such 
received  money,  it  would  follow  almost  as  a  consequence, 
^t,  as  between  him  and  them,  it  must  be  considered  as 
their  money. 

Pollock,  C.  B. — If  a  gentleman  sent  his  bailiff  to  one 
of  his  tenants  to  receive  rent,  and  the  tenant  said  to  the 
bailiff,  "  Qo  round  to  other  persons.  A.,  B.,  and  C,  who 

(0  1  M.  C.  C.  15 ;    1  C.  &  P.  (k)  8  C.  &  P.  154. 

^10.464.  (/)  Gow,  N.P.C.168. 
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1846.  ^^^  ™^  money,  and  receive  it  of  them/'  and  he  did  so, 

-  and  embezzled  it,  that  would  be  very  much  like  this  case. 

V.  When  the  prisoner  received  this  money,  he  was  to  take  it, 

TowNSBND.  ^^^  ^  ^^^  guardians,  but  to  the  bankers  of  the  overseers. 

Parke,  B. — He  does  not  receive  it  on  aoconnt  of  the 
guardians. 

Atherton, — He  is  to  account,  and  he  gave  a  bond. 

Pollock,  C.  B.— He  gives  a  bond,  that,  when  required 
by  the  guardians,  he  will  distribute  the  money  in  his  hands 
to  those  entitled  to  it,  not  to  the  guardians.  If  you  give 
a  bond  to  A.  B.  to  account  for  the  money  of  C.  D.,  that 
does  not  make  the  money  the  property  of  the  obligee  of 
the  bond,  and  he  at  most  would  be  a  trustee  only. 

Atherton. — The  bond  imposes  on  the  prisoner  the  duty 
of  accounting  for  all  money. 

Pollock,  C.  B. — The  bond  is,  not  to  pay  the  money  to 
the  guardians,  but  to  the  overseers. 

Parke,  B. — The  money  was  not  received  on  account  of 
the  guardians.  Could  the  guardians  have  maintained  an 
action  for  money  had  and  received  against  the  prisoner  in 
respect  of  this  money?  There  is  no  privity  between  them 
in  respect  of  this  money. 

Pollock,  C.  B. — ^Mr.  James,  we  think  we  need  not  hear 
you. 

Edward  James  was  not  heard  in  reply. 


The  case  was  considered  by  the  Judges,  who  held  the 
conviction  wrong. 
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LIVERPOOL  ASSIZES. 


BEVOKE    MR.   JUSTICE    FATTE80N. 


I 


Beoina  v.  Richard  Bent. 

NDICTMENT  on  the  84th  section  of  the  Municipal  An  indictmoit 
Corporation  Act,  5  &  6  Will.  4,  c.  76,  for  giving  false  ^  Corpora!^' 
aawrers  at  the  time  of  voting  for  town  councillors  (a),  and  g^j^fi  \  * 

76,  8.  34,  for 

gmog  a  fidte  answer  on  TOting  for  a  town  councillor,  is  bad,  if  it  do  not  allege  that  the  defend- 
nt "  wilftiUy ''  gsre  the  lUae  answer.  Chaiging  that  he  gaTe  the  answer  "  ftJaelj  and  franda- 
Isitiy"  is  not  sidBcient. 

A  amnt  in  an  indictment*  which  charges  that  the  defendant,  at  an  election  of  a  town  ooim- 
oQor,  frlady,  frandnlently,  deceitfully,  and  in  fraad  of  the  provisions  of  the  stat.  5  &  6  Will.  4, 
e.  76,  did  personate  J.  H.,  whose  name  was  on  the  borgess-roll,  and  gave  a  vote  in  the  name 
of  J.  H.  atsBch  dectioD,  is  bad,  because  it  charges  no  offence  either  against  the  common  law  or 
Igainsttheitat.  5&  6WilL4,  c.76. 


(a)  The  first  ooimt  of  the  in- 
^K^ment  was  in  the  following 
form:— 

**  Lancashire,  to  wit. — ^The  jurors 
for  our  lady  the  Queen,  upon  their 
oath,  present,  that  heretofore  and 
after  the  passing  of  a  certain  act  of 
ParliameDt  made  and  passed  in  the 
sixth  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth, 
intituled,  *  An  Act  to  provide  for  the 
TeguUtion  of  municipalcorporations 
b  England  and  Wales,'  and  before 
tbe  committing  of  the  offence 
Weioafter  next  mentioned,  to  wit, 
on  the  11th  day  of  October,  in  the 
wcond  year  of  the  reign  of  our 
aovercign  lady  Victoria,  by  the 
grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith, 
her  laid  Mijeat^,  by  her  eertain 
^tteta^patent  and  charter  of  incor- 


poration, did  grant  and  declare  that 
the  inhabitants  of  the  borough  of 
Bolton  comprised  within  the  dis- 
trict therein  described,  and  their 
successors,  should  be  for  ever  there- 
after one  body  politic  and  corpo- 
rate, in  deed,  fact,  and  name,  and 
that  the  said  body  corporate  should 
be  called  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Bolton, 
in  the  county  of  Lancaster,  and 
them,  by  the  name  of  the  mayor, 
aldermen,  and  burgesses  of  the  bo- 
rough of  Bolton,  in  the  county  of 
Lancaster,  into  one  body  corporate 
and  politic,  in  deed,  fact, and  name, 
did  thereby,  for  herself,  her  heirs 
and  successors,  erect  and  consti- 
tute; and  her  said  Majesty  did 
thereby  further  will,  grant,  and  de- 
clare, that  the  council  of  the  said 
borough  should  consist  of  a  mayor, 
twelve    aldermen    and   thirty-six 
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for  personating  a  voter. — ^The  first  count  of  the  indictment 
stated,  that,  after  the  passing  of  a  certain  act  of  Parlia- 


councillorsy  to  be  respectively  electr 
ed,  at  such  times  and  places,  and  in 
such  manner,  as  the  mayor,  alder- 
men, and  councillors  for  the  bo- 
roughs named  in  the  schedules  to 
the  aforesaid  act  for  the  regulation 
of  municipal  corporations  in  Eng- 
land and  Wales.  And  her  said 
Majesty  did  thereby  further  will, 
grant,  and  declare,  that  the  said 
borough  should  be  divided  into  six 
wards,  to  be  respectively  called 
Church  Ward,  Bradford  Ward, 
Exchange  Ward,  Derby  Ward, 
East  Ward,  and  West  Ward,  seve- 
rally bounded  and  described  as  in 
the  said  charter  is  mentioned,  as 
by  the  said  letters-patent  and  char- 
ter of  incorporation,  reference  being 
thereunto  had,  will  more  fully  ap- 
pear; and  which  said  charter  of 
Incorporation  was  afterwards,  to 
wit,  on  the  day  and  year  last  afore- 
said, duly  accepted  by  the  said  in- 
habitants of  the  said  borough  of 
Bolton,  in  the  county  aforesaid. 
And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present, 
that,  after  the  said  grant  of  the 
charter  of  incorporation  aforesaid, 
and  after  the  same  was  so  duly  ac- 
cepted as  aforesaid,  to  wit,  on  the 
1st  day  of  November,  in  the  ninth 
year  of  the  reign  of  her  said  Ma- 
jesty Queen  Victoria,  at  the  parish 
of  Bolton,  in  the  borough  of  Bol- 
ton aforesaid,  in  the  county  afore- 
said, and  within  the  said  Exchange 
Ward  of  the  said  borough  of  Bol- 
ton, a  certain  election  of  two  coun- 
cillors for  the  said  ward  was  had 
andholden  before  William  Cannon* 
one  of  the  aldermen  of  the  said  bo- 
rough, and   before  James  Brown 


and  John  Nicholson,  a 
of  the  said  ward ;  that,  before  and 
at  the  time  of  the  said  election,  to 
wit,  on  the  day  and  year  last  afore- 
said, at  the  parish  and  ward  afore- 
said, in  the  county  aforesaid,  the 
name  of  John  Holden  appeared  on 
the  burgess-roll  of  the  said  borough, 
and  in  the  ward  list  for  the  aaii 
Exchange  Ward  then  in  force,  as 
a  burgess  of  the  said  ward  and  bo- 
rough,  having  a  right  to  vote  at  the 
said   election;   and  that  Richard 
Bent,  late  of  the   said  parish  of 
Bolton,   in  the  county  aforesaid, 
labourer,  well  knowing   the  pre- 
mues,  but  intending  falsely  and 
fraudulently  to  personate  the  said 
John  Holden  at  the  said  election, 
and  to  vote  as  a  burgess  as  and  in 
the  name  of  the  said  John  Holden 
at  the  said  election,  did  then  and 
there,  at  and  during  the  said  elec- 
tion, falsely  and  fraudulently  pre- 
sent himself  at  the  polling-place 
for  the  Exchange  Ward  aforesaid, 
and  then  and  there  delivered  to  the 
said  aldermen  and  assessors,  before 
whom  the  said  election  was  bo  had 
and  holden  as   aforesaid,  a  ce^ 
tain  voting-paper,  containing  the 
Christian  names  and  sumames  of 
the  persons  for  whom  he  the  said 
Richard  Bent  then  and  there  in- 
tended to  vote,  with  their  respect- 
ive places  of  abode  and  descriptions, 
and  such  paper  purporting  to  be 
signed  with  the  name  of  John  Hol- 
den,   in    which    name    the   said 
Richard  Bent  then  and  there  in- 
tended to  vote  at  the  said  elecdoD, 
and  such  paper  also  purporting  to 
state  the  name  of  the  place  in  which 
the  property  for  which  tlie  said 


NORTHERN  SPRING  CIRCUIT,  9  VICT. 


181 


mcnt  of  6  Will.  4,  intituled  "  An  Act  to  provide  for  the 
regulation    of   municipal   corporations  in  England  and 


1846. 


John  Holden  appeared  to  be  rated 
OQ  the  buigess-roll  of  the  said  bo- 
roogh  waa   rituated  ;    and  which 
aid  Toting.paper  waa  aa  foUowa, 
that  is  to  aay : — [Here  waa  aet  out  a 
bcsmile  of  the  voting-paper].  And 
the  laid  Toting-paper  being  so  de- 
lirered  by  the  aaid  Richard  Bent 
■saforeaaid,  one  William  Hayhurat, 
4  boigen  entitled  to  vote  in  the  aaid 
borough  and  ward  at  the  said  elec- 
tion, and  one  Thomaa  Parkinaon, 
one  other  bargeaa  entitled  to  TOte 
in  the  said  borough  and  ward  at 
the  laid  election,  then  and  there 
Teqnired  the  laid  William  Cannon, 
ildennan  of  the   said  ward,  and 
preiiding  at  the  aaid  election,  at  the 
time  he  the  aaid  Richard  Bent  ao 
deHvered  the  aaid  voting-paper  aa 
aforesaid,  to  put  to  the  aaid  Richard 
Bent  the  following  queationa,  that 
ii  to  say,  *  Are   you   the  peraon 
whose  name  ia  signed  aa  John  Hol- 
den to  the  voting-paper  now  de- 
liTered  in  by  you  V    •  Are  you  the 
pcnon  whoae  name   appeara    aa 
John  Holden  on  the  burgeas-roU 
oow  m  force  for  thia  borough,  being 
registered  therein  aa  rated  for  pro- 
P^  described  to  be  situated  in 
Spring-^rdena  V     *  Have  you  al- 
VBady  voted  at  the  preaent  election  ?' 
And  the   said   William    Cannon 
t^icrrapoD,  aa  auch  alderman   aa 
aforesaid,  and  aa  preaiding  at  the 
^  election  aa  aforeaaid,  did  then 
and  there  put  to  the  aaid  Richard 
Bent  the  following  queation,  that 
ia  to  say,  <  Are  you  the  peraon 
vhoie  name  ia  aigned   aa    John 
Holden  to  the  voting-paper  now 
delifered  in  by  you?'  to  which 
question  the  aaid  Richard  Bent 


then  and  there  falsely  and  fraudu- 
lently answered,  *  I  am.'  And 
the  aaid  William  Cannon,  aa  auch 
alderman  aa  aforeaaid,  and  aa  pre- 
aiding at  the  aaid  election  aa  afore- 
aaid, did  then  and  there  put  to  the 
aaid  Richard  Bent  the  following 
queation,  that  is  to  say, '  Are  you 
the  peraon  whoae  name  appears  aa 
John  Holden  on  the  burgesa- 
roll  now  in  force  for  thia  borough, 
being  registered  therein  as  rated 
for  property  described  to  be  ai- 
tuated  in  Spring-gardena  ? '  to 
which  aaid  last-mentioned  queation 
the  aaid  Richard  Bent  then  and 
there  falsely  and  fraudulently  an- 
awered,  ^  I  am.'  And  the  said 
William  Cannon,  aa  auch  alderman, 
and  aa  preaiding  at  the  said  election 
aa  aforesaid,  did  then  and  there 
also  put  to  the  said  Richard  Bent 
the  following  queation,  that  ia  to 
aay, '  Have  you  already  voted  at 
the  preaent  election?'  to  which 
aaid  laat-mentioned  queation  the 
said  Richard  Bent  then  and  there 
anawered,  *  No.'  Whereaa  in 
truth  and  in  fact  the  aaid  Richard 
Bent  waa  not  then  and  there  the 
peraon  whoae  name  was  aigned 
aa  John  Holden  to  the  voting- 
paper  then  and  there  delivered  in 
by  him  the  aaid  Richard  Bent; 
and  whereas  in  truth  and  in  fact 
the  aud  Richard  Bent  waa  not 
known  by  the  name  of  John  Hol- 
den; and  whereaa  in  truth  and 
in  fact  the  aaid  Richard  Bent  waa 
not  then  and  there  the  peraon 
whoae  name  appeared  aa  John 
Holden  on  the  burgeaa-roll  then 
in  force  for  the  said  borough,  being 
registered  therein  aa  rated  for  pro* 
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Wales/'  and  before  the  committing  of  the  offence  herein- 
after mentioned,  to  wit,  on  &o.,  her  Majesty,  by  her  letters- 
patent  and  charter  of  incorporation,  did  grant  and  declare 
that  the  inhabitants  of  the  borough  of  Bolton,  and  their 
successors,  should  be  a  body  corporate ;  and  that  the  coun- 
cil of  the  borough  should  consist  of  a  mayor,  twelve  alder« 
men,  and  thirty-six  councillors,  and  be  divided  into  six 
wards,  [naming  them] ;  that  this  charter  was  accepted 
by  the  said  inhabitants ;  and  that  afterwards,  to  wit,  on 
the  1st  of  November,  9  Vict,  at  &;c,  and  within  the  Ex- 
change Ward  of  the  said  borough,  a  certain  election  of  tiro 
councillors  of  the  said  ward,  had  and  holden  before  Wil- 
liam Cannon,  one  of  the  aldermen  of  the  said  borough, 
and  before  James  Brown  and  John  Nicholson,  as  assessors 
of  the  said  ward ;  that,  before  and  at  the  time  of  the  elec- 
tion, the  name  of  John  Holden  appeared  on  the  burgess- 
roll  of  the  said  borough  then  in  force,  as  a  burgess  having 


perty  described  to  be  situated  in 
Spring-gardens;  and  whereas  in 
tmtb  and  in  faet  the  said  Richard 
Bent,  at  the  time  he  so  delivered  in 
the  voting-paper  aforesaid,  was  not 
a  burgess  of  or  for  the  said  borough, 
or  of  or  for  the  said  ward,  and  was 
not  then  entitled  to  vote  at  the  said 
election :  in  contempt  of  our  lady 
the  Queen  and  her  laws^  to  the 
evil  example  of  all  others  in  the 
like  case  offending,  against  the  form 
of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown 
and  dignity." 

N.  B.— This  count  was  held  bad 
for  not  stating  that  the  false  answer 
was  made  wilfully. 

The  third  count  stated  the  grant 
and  acceptance  of  the  charter,  as 
follows : — "  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do 
further  present,  that  heretofore  and 
before  the  committing  of  the  of- 


fenceand  misdemeanour  heranifter 
next  mentioned,  to  wit,  on  the  llUi 
day  of  October,  2  Viet,  her  M 
Majesty,    by   her    letten-patnt, 
granted  unto  the  inhabitants  of  tbe 
said   borough  of  Bolton,  in  the 
county  aforesaid,  her  royal  disitff 
of  incorporation,  whereby  herssid 
Majesty  did  extend  to  the  inhsbil* 
ants  of  the  said  boroag^  thepowen 
and  provisions  of  the  act  of  Psi^ 
liament   aforesaid,  intitaled  'An 
Act  to  provide  for  the  regnlstioB 
of  municipal  corporations  in  Eng- 
land and  Wales:'  and  tbe  tud 
borough  then  and  there  beesoei 
and  was  and  still  is  divided  into 
certain  wards,  one  whereof  wss  sod 
is  called  '  Exchange  Ward,'  sod 
which  said  charter  of  incorporttion 
was  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  duly  accepted 
by  the  said  inhabitants  of  tbe  mkI 
borough  of  Bolton,  in  the  oountf 
aforesaid." 
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a  right  to  TOte  at  the  said  election ;  and  that  the  defend*  1945, 
ant, '' weU  knowing  the  premiaes,  but  intending /a/lt^iy  and 
firandulaUfy  to  penonate  the  said  J.  H.  at  the  said  elec- 
tion/' and  to  vote  as  a  bargess  in  his  name,  did  then  and 
there,  and  daring  the  said  election,  "  fal$ely  and  Jraudu" 
knify*'  present  himself  at  the  polling-place  of  the  said 
Exdiange  Ward,  and  then  and  there  delivered  to  the  said 
aldnman  and  assessors  before  whom  the  election  was  so 
holden  a  certain  voting-paper,  containing  the  Christian  and 
somames  of  the  persons  for  whom  he  the  said  R.  B.  intended 
to  vote,  their  places  of  abode  and  description,  and  such 
paper  purporting  to  be  signed  by  John  Holden,  and  to 
state  the  place  in  which  the  property  for  which  John  Hol- 
den appeared  to  be  rated  on  the  burgess-roll  was  situate, 
which  said  voting-paper  was  as  follows;  [setting  it  out]. 
And  the  said  voting-paper  being  so  delivered,  William 
Hayhorst  and  Thomas  Parkinson,  being  burgesses  enti- 
tled to  vote  at  the  election,  required  the  said  William 
Cannon,  alderman  of  the  said  ward,  and  presiding  at  the 
said  election,  to  put  to  the  defendant  the  following  ques- 
tions [setting  out  the  three  questions  in  the  34th  section 
of  the  Stat.  5  &  6  Will.  4,  c.  76,  but  inserting  the  name 
"  John  Holden,"  instead  of  "  A.  B.,''  and  specifying 
Spring-gardens  as  the  street,  &c.]  "  And  the  said  W.  C, 
as  such  alderman  as  aforesaid,  and  as  presiding  at  the  said 
electbn  as  aforesaid,  did  then  and  there  put  to  the  said 
Bichard  Bent  the  following  question,  that  is  to  say,  *  Are 
yon  the  person  whose  name  is  signed  as  John  Holden  to 
the  voting-paper  now  delivered  in  by  you?'  to  which  ques- 
tion the  said  Richard  Bent  then  and  there  falsely  and 
franduleiUly  answered, '  I  am/  And  the  said  W.  C,  as  such 
alderman  as  aforesaid,  and  as  presiding  at  the  said  election 
as  aforesaid,  did  then  and  there  put  to  the  said  Richard 
Bent  the  following  question,  that  is  to  say, '  Are  you  the 
person  whose  name  appears  as  John  Holden  on  the  bur- 
gess-roll now  in  force  for  this  borough,  being  registered 
therein  as  rated  for  property  described  to  be  situated  in 
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Spring-gardens?'  to  which  said  last>-mentioned  question 
the  said  Richard  Bent  then  and  there  falsely  and  froMdu- 
lently  answered,  '  I  am.'    And  the  said  W.  C,  as  such 
alderman,  and  as  presiding  at  the  said  election  as  afore- 
said, did  then  and  there  also  put  to  the  said  Richard  Bent 
the  following  question,  that  is  to  say, '  Have  you  already 
Yoted  at  the  present  election?'  to  which  said  last-men- 
tioned question  the  said  Richard  Bent  then  and  there 
answered,  *  No.'     Whereas  in  truth  and  in  fact  the  said 
Richard  Bent  was  not  then  and  there  the  person  whose 
name  was  signed  as  John   Holden  to  the  voting-paper 
then  and  there  delivered  in  by  the  said  Richard  Bent; 
and  whereas   in   truth  and  in  fact   the   said   Richard 
Bent  Was  not  known  by  the  name  of  John  Holden ;  and 
whereas  in  truth  and  in  fact  the  said  Richard  Bent  was 
not  then  and  there  the  person  whose  name  appeared  as 
John  Holden  on  the  burgess-roll  then  in  force  for  the  said 
borough,  being  registered  therein  as  rated  for  property 
described  to  be  situated  in  Spring-gardens;  and  whereas 
in  truth  and  in  fact  the  said  Richard  Bent,  at  the  time  he 
so  delivered  in  the  voting-paper  aforesaid,  was  not  a  bur- 
gess of  or  for  the  said  borough,  or  of  or  for  the  said 
ward,  and  was  not  then  entitled  to  vote  at  the  said  elec- 
tion," against  the  statute  &c.,  and  against  the  peace  &c. 

The  second,  third,  and  fourth  counts  of  the  indictment  were 
similar,  but  stated  the  grant  of  the  charter  more  concisely. 

The  fifth  count  stated  the  grant  of  the  charter  and  ita 
acceptance  as  in  the  first  count,  and  stated,  that,  by  the  said 
act  of  Parliament,  it  is,  amongst  other  things,  provided  and 
enacted,  "  that,  in  every  case  in  which  there  shall  be  a  di- 
vision into  wards  of  any  borough,  the  burgesses  of  every 
such  ward,  and  none  others,  shaU,  on  the  day  fixed  for  the 
first  election  of  councillors,  separately  elect,  firom  the  per- 
sons qualified  to  be  councillors,  the  whole  number  of  coan- 
ciUors  assigned  to  such  ward  respectively;  and,  on  the  Ut 
day  of  November  in  any  subsequent  year,  shall  separately 
elect  from  the  persons  qualified  to  be  councillors,  one-third 
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part  of  the  whole  number  of  councillors  assigned  to  such         1945. 
ward.    And  in  a  certain  other  part  of  the  said  act,  after 
enacting  that  the  burgess  lists,  when  revised  and  signed  as 
is  therein  directed,  shall  be  copied  in  a  book  for  that  pur- 
pose provided,  it  is  provided  and  enacted^  that  every  such 
book  in  which  the  said  burgess  lists  shaU  be  so  copied  shaU 
be  the  burgess-roU  of  the  burgesses  of  such  borough  en- 
titled to  vote  in  the  choice  of  the  councillors  and  auditors 
of  such  borough  at  any  election  which  may  take  place  be- 
tween the  1st  day  of  November  inclusive  in  the  year  wherein 
BQch  bnigess-roll  shall  have  been  made,  and  the  1st  day  of 
Norember  in  the  succeeding  year.     And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that,  after 
the  grant  of  the  said  charter  of  corporation  as  aforesaid,  and 
after  the  same  was  duly  accepted  by  the  inhabitants  of  the 
borough  of  Bolton  as  aforesaid,  to  wit,  on  the  1st  day  of 
NoTember,  in  the  ninth  year  of  the  reign  of  her  said  Ma- 
jesty Queen  Victoria,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  Exchange  Ward  aforesaid  of  the 
said  borough,  an  election  was  had  and  holden  for  the  elect- 
ing of  two  councillors  for  the  said  Exchange  Ward  of  the 
said  borough;  and  that  the  said  Richard  Bent,  being  a 
wicked  and  evil  disposed  person,  and  well  knowing  the  pre- 
i&ises,  but  contriving,  &c.  to  contravene  the  said  provisions 
of  the  said  act  of  Parliament,  and  to  prevent  a  fair  election 
of  councillors  from  taking  place  for  the  said  Exchange 
^ard,  and  wrongfully  and  deceitfully  to  make  it  appear 
that  John  Dean  and  James  Morris,  who  were  then  and 
there  respectively  candidates  for  the  office  of  councillors  of 
and  for  the  said  Exchange  Ward,  were  duly  elected  coun- 
cillors of  and  for  the  said  ward  on  the  day  and  year  last 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
and  within  the  said  Exchange  Ward  at  the  election  afore- 
said for  the  said  ward,  falsely,  fraudulently,  deceitfully,  and 
contrary  to,  and  in  fraud  of  the  provisions  of  the  statute 
aforesaid  in  that  behalf,  did  personate  one  John  Holden  at 
the  uid  election,  (the  name  of  the  said  J.  H.  being  then  on 
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1846.        ^^^  B^d  burgesfl-roll  of  the  said  borough,  and  on  the  ward 
Ust  of  the  said  ward,  which  was  then  and  there  in  force), 
and  the  said  R.  B.  then  and  there  as  in  the  name  of  the 
said  J.  H.  did  give  his  vote  for  the  said  J.  D.  and  J.  M. ; 
whereas  in  truth  and  in  fact  the  said  R.  B.  never  was  called 
or  known  by  the  name  of  J.  H.;  and  whereas  in  truth  and 
in  fact  the  said  R.  B.  was  not  the  person  whose  name  so 
appeared  upon  the  burgess-roll  and  ward  list  as  aforesaid 
as  J.  H ;  and  whereas  in  truth  and  in  fact  the  said  R.  B. 
was  not  then  or  at  any  other  time  possessed  of^  or  the 
occupier  or  owner  of  the  property  for  which  the  said  J.  H. 
then  and  there  appeared  by  the  said  burgess-roll  to  be 
rated;  and  whereas  in  truth  and  in  fact  the  said  R.  B.  had 
then  and  there  no  right  whatever  to  give  his  vote  in  the 
name  of  the  said  J.  H.;  and  whereas  in  truth  and  in  fact 
the  said  R.  B.  was  not  then,  nor  is  he  now,  a  bnrgess  of 
the  said  ward  or  of  the  said  borough  of  Bolton ;  and  whereas 
in  truth  and  in  fact  the  said  R.  B.  had  then  and  there  no 
right  whatsoever  to  vote  at  the  said  last-mentioned  election, 
in  contempt  of  the  provisions  of  the  statute  aforesaid,  in 
contempt  of  our  said  lady  the  Queen  &;c.,  against  the  form 
of  the  statute  &;c.,  and  against  the  peace"  &a 

The  sixth  count  was  similar  to  the  fifth  count,  except  that 
it  stated  the  grant  of  the  charter  and  its  acceptance,  as  in 
the  third  count. 

On  this  indictment  the  defendant  was  found  Guilty. 

Joseph  Pollock,  for  the  defendant,  in  arrest  of  judg- 
ment.— ^I  submit,  that  the  first  four  counts  of  this  indict- 
ment are  bad,  as  it  is  not  alleged  in  either  of  them  that 
the  defendant  '^  wilfully  "  made  a  false  answer  to  either  of 
the  questions.  The  allegation  in  each  of  the  counts  of  the 
indictment  is,  that  the  answer  of  the  defendant  was  given 
*'  falsely  and  fraudulently,''  but  the  word  ''  wilfully  "  does 
not  occur  in  any  part  of  the  indictment  The  words  of 
the  84th  section  of  the  Municipal  Corporation  Act,  6  &  6 
Will.  4,  c.  76,  are, ''  if  any  person  shall  tai^tdly  make  a 
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&]ae  answer  to  any  of  the  questiona  aforesaid,^  (the  three  1345, 
qoestiona  to  be  pat  under  that  act),  **  he  shall  be  guilty  of 
a  misdemeanoar,  and  may  be  indicted  and  punished  ac- 
coidingly/'  In  the  case  of  Rex  v.  8tenen»  {b),  an  indict- 
ment for  perjury  was  held  bad  because  it  did  not  allege 
that  the  defendant  wUfuBy  or  corruptly  swore  falsely,  al- 
though it  did  allege  that  he  falBely  and  mdHciaufly  gave 
bbe  testimony. 

Williams,  J. — ^The  language  of  the  statute  is  the  im- 
portant matter  to  consider,  because  how  is  it  possible  for 
me  to  say  that  I  know  that  any  other  word  will  supply  the 
place  of  the  word  expressly  used  in  the  statute  7 

Joseph  Pollock.  —In  the  case  of  Rex  v.  Davis  (c),  the 
prisoner  was  indicted  on  the  Black  Act,  9  Geo.  I,  c.  22, 
for  shooting  at  a  person.  The  words  of  that  act  were, 
^  If  any  person  or  persons  shall  wilfully  and  maliciously 
shoot  at  any  person.*'  The  indictment  in  that  case 
charged  that  the  prisoner  ''did  unlawfully,  maUciously, 

^Afehnitmsly  shoot  at  one ;"  and  it  was  held  by  the 

Judge  that  the  omission  of  the  word  ''  wilfully  "  in  the  in- 
dictment was  fatal  to  its  validity.  With  respect  to  the 
fifth  and  sixth  counts,  they  are  not  good  on  the  stat.  5  &  6 
Will.  4,  c.  76,  and  are  not  good  at  common  law.  They  do 
not  charge  any  offence  at  alL 

Gross,  for  the  prosecution. — I  submit,  that  it  sufficiently 
appears  here  that  these  false  answers  n^entioned  in  the 
first  four  counts  of  this  indictment  were  given  ''  wilfully." 
All  that  is  required  is,  that  it  shall  appear,  either  directly 
Of  by  necessary  intendment,  that  the  act  was  done  wilfully. 
In  the  case  of  Rex  v.  Stevens  (ft),  Lord  Chief  Justice  Abbott 
says,  "Whether  the  word  " maUciously '^  might  supply  the 
place  of  either  undfuily  or  corruptly,  it  is  not  necessary  to 

(6)  5  B.  &  C.  246.  (c)  2  Leach,  556. 
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determine;**  clearly  intimating  that  an  equivalent  word 
woidd  be  sufficient.  And  in  the  case  of  Rex  v.  Cojp  {d),  it 
is  expressly  held  that  the  word  "  wilfully"  is  not  necessary 
in  an  indictment  for  peijury  at  common  law.  No  person 
can  read  the  present  indictment  with  common  understand* 
ing^  without  seeing  that  it  appears  on  the  face  of  it  that 
the  act  was  done  "  wilfully."  I  submit,  further,  that  the 
two  last  counts  are  good,  as  they  charge  the  defendant 
with  having  acted  in  direct  fraud  and  contravention  of  the 
act  of  Parliament.  Fraud  against  an  act  of  Parliament  is 
an  offence  at  common  law. 


Williams,  J. — Does  that  apply  where  the  act  of  Par- 
liament prescribes  a  specific  remedy  for  the  act  of  which 
you  complain  ? 

Crasi. — In  this  act  of  Parliament,  there  is  only  such  a 
provision  where  the  questions  are  put ;  but  it  is  very  easy 
to  suppose  a  case  in  which  personation  has  taken  place^ 
and  the  questions  have  not  been  put.  Is  it  to  be  said,  that, 
in  such  a  case,  because  the  questions  have  not  been  put, 
there  is  no  punishment  for  the  personation  ? 

Williams,  J. — I  have  a  most  serious  doubt  on  the 
omission  of  the  word  " wilfully'*  in  the  first  four  counts* 
I  will  admit  the  defendant  to  bail  to  appear  at  the  next 
assizes,  and  in  the  meanwhile  I  will  deliberate  either  with 
myself  or  with  such  assistance  as  I  can  get,  after  the  ex- 
ample of  one  of  my  learned  Brethren  in  a  similar  case  at 
a  former  assizes. 

The  defendant  was  admitted  to  bail  till  the  next  assizes. 

March  23rtf«       Patteson,  J.,  now  read  the  judgment  of  Mr.  Justice 
WUHams,  as  follows : — 


(d)  1  Leacb,  82. 
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''The  defendant  was  convicted  before  me  at  the  laat  as-         1945, 
sixes  holden  at  this  place,  npon  an  indictment  containing 
sii  counts,  of  which  the  four  first  were  framed  npon  the 
Momcipal  Corporation  Act,  5  &  6  Will.  4,  c.  76,  and  es- 
pecially npon  the  34th  section,  which  authorizes,  under 
certain  circumstances,  three  questions  to  be  put  to  any 
Toter  at  a  borough  election ;  and  the  o£fence  charged  is 
giving  false  answers  to  two  of  those  questions.    The  two 
last  counts,    without  at  present  describing  them  more 
minately,  are  for  falsely  personating  a  certain  voter  at  an 
election  of  two  councillors  for  the  borough  of  Great  Bolton. 
The  objection  to  the  four  first  counts  is,  that,  in  describing 
the  offence,  they  do  not  pursue  the  language  of  the  statute; 
and  to  the  two  last,  that  they  disclose  no  offence  at  all. 
The  four  first  counts  differ  from  each  other  only  in  setting 
forth,  with  more  or  less  particularity,  the  charter  of  incor- 
poration granted  to  the  said  borough  of  Great  Bolton,  and 
other  matters  introductory  to  the  election  of  two  council- 
lors for  one  of  the  wards  of  that  borough,  at  which  the  said 
offence  is  charged  to  have  been  committed,  but  in  the  de- 
scription of  that  offence  there  is  no  difference  whatever. 
The  sections  of  the  act  which  are  material  to  the  present 
purpose  are,  the  31  st,  which  directs  that  the  election  of 
councillors  shall  be  on  the  1st  of  November ;  the  32nd, 
which  provides  that  the  mode  of  voting  shall  be  by  de- 
livering a  voting-paper,  in  a  certain  prescribed  form,  to  the 
mayor  or  other  presiding  ofiicer ;  and  the  34th,  on  which 
the  question  arises,  which  enacts  that  the  mayor  or  other 
presiding  officer,  if  required  by  two  competent  burgesses, 
shall  put  to  the  voter,  at  the  time  of  his  delivering  in  the 
Toting.paper,  the  following  questions : — 

Ist.  Are  you  the  person  whose  name  is  signed  A.  B.  in 
the  voting-paper  now  delivered  in  by  you? 

2nd.  Are  you  the  person  whose  name  appears  as  A.  B. 
in  theburgess-roU  for  this  borough,  being  registered  there- 
in as  rated  for  property  described  to  be  situated  in  [street, 
&c.]? 
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1845,  3rd.  Haye  you  already  voted  at  this  election? 

Then  follows — ''And  if  any  person  shall  unlfuUy  make  a 
fifidse  answer  to  any  of  the  questions  aforesaid,  he  shall  be 
deemed  guilty  of  a  misdemeanour^  and  may  be  indicted 
and  pnnished  accordingly/' 

All  the  four  first  counts  state^  that  the  defendant^  i^K>n 
delivering  in  a  voting-p^ier  in  the  name  of  one  John  Hoi- 
den^  a  burgess  entitled  to  vote  at  the  said  election,  was 
asked  by  the  presiding  officer  (who  was  duly  required  by 
two  competent  burgesses  to  put  them)  the  three  qoestionfl^ 
in  the  terms  of  the  act  of  Parliament  above  set  forth ;  and 
then  the  statement  in  all  those  four  counts  (that  in  truth 
being  the  statement  of  the  offence)  is  in  the  same  words, 
and  as  follows : — ^''to  which  questions  (each  of  the  two  first) 
the  defendant  then  and  there  fabefy  md  JrtmAUemify  an- 
swered, '  I  am.' ''    But  the  words  of  the  84th  section,  ss 
has  been  already  shewn,  are,  ''if  any  person  shall  wiffUlj/ 
make  a  false  answer  to  any  of  the  questions  aforesaid,  he 
shall  be  deemed  guilty  of  amisdemeanour;"  and  the  question 
is,  whether  the  omission  of  the  word  ^  wilfully,''  in  the  said 
four  first  counts,  vitiates  those  counts,  and  I  am  of  opinion 
that  it  does.    Now,  Lord  Coke,  in  his  reading  iqNm  the  sta- 
tute of  the  5th  Eliz.,  the  words  of  which  are, "  If  any  person 
shall  wilfully  and  corruptly  commit  any  manner  of  wilfiil 
perjury/'  mentions  two  cases,  in  which  a  statement  that 
the  thing  was  done  "  falsely  and  cormptly,"  without  add* 
ing  wUJuUyy  was  held  to  be  vicious  and  insufficient  («).  In 
the  case  of  Rex  v.  Davis  (f),  the  indictment  was  upon  the 
Black  Act,  which  makes  it  felony  for  any  person  "wiliiiUj 
and  maliciously  to  shoot  at  another."     The  indictoient 
charged,  that  the  prisoner  "unlawfully,  malicioasly,  and 
feloniously  did  shoot  at  A.  B.;"  and  was  held  ill,  for  the 
omission  of  the  word  "  wilfully."    In  a  note  to  the  latter 
case,  others  are  referred  to,  which  are  to  the  like  effect. 

(0)  3  InBt.  167.    The  ciues  are,      Mich.,  29  &  30  Elix. 
Meller^M  etue,  27  Eliz.,  and  Anon.,         (/)  2  Leach,  556. 
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So,  akoy  is  the  language  of  the  Judges  in  Cox^i  case  {g),  as        1945^ 
to  the  importance  of  the  word  *'  wilfully  "  in  the  said  sta- 
tute of  5th  Eliz.  against  perjury.      Whether  the  words 
''fidsely  and  fraudulently"  be  equivalent  to  "fabely  and 
wi^ulfy"  is  an  inquiiy  into  which  I  decline  to  enter.  ^That 
the  expression  "  wilfid  "  is,  in  general,  snfSciently  signifi- 
cant,  cannot  be  doubted,  when  it  is  recollected  that  the  de- 
finition ot  mnrder  by  Hawkins  is,  "  The  wilful  killing  a 
man  of  malice  aforethought,^'  and,  moreover,  that  "  wil- 
My ''  is  to  be  found,  as  well  as  "  of  malice  aforethought," 
in  every  indictment  for  murder  that  I  ever  saw  or  heard 
of.    But  beyond  all  this,  "  wilfully  to  make  a  false  answer 
to  the  questions  "  proposed  is  the  definition  of  the  offence 
bjrthe  Legislature  itself;  quod  vobUi  dixit ^  and  whether 
any  other  language  must  have  the  same  meaning  as  that 
which  I  find  used,  cannot  but  be  doubtful,  and  is  a  ques- 
tion which  I  am  not  able  or  willing  to  decide.    That  the 
words  of  the  statute  must  be  pursued,  is  a  safe  and  certain 
^i  an  inquiry  whether  other  words  bear  the  same  mean- 
ing must  be  precarious  and  uncertain,     I  think,  there- 
fore, that,  both  upon  principle  and  authority,  these  four 
fint  counts  are  defective.    The  two  last  counts,  after  stat- 
ing the  incorporation  of  the  borough  of  Great  Bolton,  with 
iQost  of  the  particulars  contained  in  the  four  first  counts, 
uid  referring  to  certain  provisions  in  the  5  &  6  WilL  4, 
c-  76,  which  it  is  not  necessary  to  set  out,  as  no  objection 
or  question  arises  thereon,  contain  an  allegation,  that,  on 
^  Ist  of  November,  in  the  ninth  year  of  Queen  Victoria, 
s&  election  of  two  councillors  for  a  certain  ward  in  the 
laid  borough  took  place,  and  then  state  the  offence.    In 
^  (the  material)  part  both  counts  are  the  same,  and  to 
this  eflfect :  "  that  defendant,  well  knowing  the  premises^ 
bat  intending  deceitfully  and  fraudulently  to  contravene 
^he  Bsid  provisions  of  the  said  act  of  Parliament,  and  to 
prevent  a  fiur  election  of  councillora  from  taking  place  for 

{g)  1  Leach,  82. 
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1846.         ^^^  ^^^  ward^  and  wroDgfuUy  and  deceitfully  wishing  to 
make  it  appear  that  A.  and  B.,  who  were  then  and  there 
respectively  candidates  for  the  office  of  councillor  of  and 
for  the  said  ward^  were  duly  elected  councillors  thereof,  on 
&c.,  at  &;c.,  at  the  election  aforesaid  for  the  said  ward, 
falsely,  fraudulently,  deceitfully,  and  contrary  to  and  in 
fraud  of  the  provisions  of  the  statute  aforesaid  in  that  be- 
half, did  personate  one  John  Holden,  (the  name  of  the  said 
John  Holden  being  then  on  the  said  burgess-roll  of  the 
said  borough,  and  on  the  ward  list  of  the  said  ward^  which 
were  then  and  there  in  force);  and  the  defendant  then 
and  there,  as  and  in  the  name  of  the  said  John  Holden, 
did  give  his  vote  for  the  said  A.  and  B.,  (then  follow  alle- 
gations negativing  the  identity  of  defendant  with  said  John 
Holden,  and  the  pretended  qualifications  of  defendant  to 
give  him  a  right  to  vote),  in  contempt  of  the  provisions  of 
the  said  statute,  in  contempt  of  our  said  lady  the  Queen 
and  her  laws,  to  the  evil  example  &c.,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  "  &c.     And,  first,  with  respect  to  the  conclusion, 
"  against  the  form  of  the  statute,"  that  may  be  disposed  of 
at  once,  by  observing,  that  there  is  no  such  ofifence  as 
''false  personation '^  (so  described)  in  the  act  of  Parlia- 
ment, nor  are  the  words  ''  personation  "  or  "  personate  "  to 
be  found  in  it.     It  is  true,  that  wilfully  giving  a  false  an- 
swer to  the  three  allowable  questions  has  acquired  the 
popular  appellation  of  the  "  false  personation  "  of  a  voter, 
but  in  the  statute  itself  there  is  no  langtiage  in  any  degree 
resembling  that  which  has  been  used  in  describing  the 
supposed  offence  contained  in  those  two  last  counts.    The 
question,  therefore,  arises,  do  these  counts  contain  the  de- 
scription of  an  o£fence  at  common  law  ?    No  case  to  main- 
tain the  affirmative  was  cited,  nor  is  it  believed  that  any 
such  can  be  found.     The  precise  case,  indeed,  is  not  veiy 
hkely  to  have  occurred,  because,  until  the  recent  act,  no 
election  of  councillors  for  a  borough  could  have  been  held; 
but  none  in  principle  resembling  it  was  produced.    The 
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analogy  is  all  the  other  way.  In  certain  instances  false  ig^g. 
personation,  as  of  soldiers,  sailors,  and  bail,  for  fraudulent 
purposes,  is  made  an  offence.  And  this  case  does  not  re- 
lemble  one  where  a  statute  enjoins  or  prohibits  some  par- 
ticular act,  without  any  penalty  being  attached  to  the 
breach  of  its  provisions ;  for  the  supposed  offence  intended 
to  be  described  in  those  two  last  counts  is  expressly  pro- 
vided for  by  the  said  84th  section,  upon  which  the  four 
first  counts  are  framed,  but,  as  I  have  already  said,  in  my 
opinion,  defectively.  The  consequence  is,  that  the  judg- 
ment must  be  arrested.'' 

Judgment  arrested. 

Brandt  and  Cross,  for  the  prosecution. 

/oMpA  Pollock,  for  the  defendant. 

[Attorniea — J,  Crau,  and  /.  Gardon."] 


BS70BE    a.    B.    ARMSTRONG,    ESQ.,    Q.  C. 

Begina  V.  BiBCH  and  Habdy. 

liOBBERT. — The  indictment  charged,  that  the  prisoners,  An  indictment 

on  the  17th  day  of  January,  1846,  at  Manchester,  together,  ^'.^'^t 

"in  and  upon  one  Charles  Dailey,  in  the  peace  of  Ood  and  -^- "d  B.  to- 

onr  lady  the  Queen,  did  make  an  assault  /^  and  it  then  went  naited  c.,  and 

on  in  the  usual  form  to  charge  the  prisoners  with  robbing  hia  watchT  At 

him  of  a  watch  and  watch-guard  and  twelve  shillings,  his  ^ot  M^',ttd 

property.  ^^^  ^^  ^o 

— ,,  evidence  of  the 

The  prisoners  pleaded  '*  not  guilty/'  and,  as  the  prose-  felony;  bat  a 
cntor,  Charles  Dailey,  did  not  appear,  the  proof  of  the  onthTground* 
felony  failed ;  but  a  witness  was  called  who  saw  the  pro-  ^JJ^^fon^^J^nd** 

lereral  penona 
rooDd  him  abusing  bim,  and  tbia  witness  taw  A.  strike  C.  The  jary  convicted  A.  of  an  assault, 
but  tud  that  they  were  not  satisfied  that  A.  bad  any  intent  to  rob  C.  The  fifteen  Judges  held 
the  ooofiction  right,  and  held  that  the  llth  section  of  the  stat.  1  Vict.  c.  85,  applies  wherever 
the  iodietiDent  charges  an  assault,  and  the  jury,  negativing  the  felony,  find  guilty  of  the  assault : 
pTovidcA  always,  that  the  finding  be  in  -respect  of  that  very  same  act  which  the  Crown  seeks  to 
make  fekmions;  identity  being  the  question,  and  not  the  intention  of  the  prisoner  to  commit  a 
raoity. 

VOU  II.  O  N.  P. 


194  CASES  ON  THE 

1846.  secutor  on  the  ground  on  the  night  in  question,  and  several 
persons  about  him  abusing  him  very  much,  and,  among 
others,  distinctly  recognised  the  prisoner  Birch^  and  saw 
him  strike  the  prosecutor  several  times  whilst  he  was  so 
lying  on  the  ground ;  but  this  witness  could  not  identify 
the  prisoner  Hardy. 

The  jury  found  both  prisoners  not  guilty 
of  the  felony,  and  found  the  prisoner 
Birch  guilty  of  an  assault,  and  acquitted 
the  prisoner  Hardy  altogether  (a). 

Mr.  Armstrong  asked  the  jury  whether  they  found  that 
the  assault  was  with  intent  to  rob ;  and  they  replied,  that 
the  evidence  did  not  satisfy  them  on  that  point,  and  that 
they  found  the  prisoner  Birch  guilty  of  a  common  as- 
sault. 

Mr.  Armstrong  having  conferred  with  Mr.  Justice  Pat- 
teson,  his  Lordship  reserved  the  case  for  the  consideration 
of  the  fifteen  Judges. 

Joseph  Pollock,  for  the  prosecution. 

Atkinson,  for  the  prisoners. 


The  case  was  afterwards  considered  by  the  Judges^  who 
unanimously  held  the  conviction  right;  and  their  Lord- 
ships also  held^  that  the  11th  section  of  the  stat  1  Viet.  c. 
85,  applies  wherever  the  indictment  charges  an  assault, 
and  the  jury,  negatiring  the  felony^  find  guilty  of  the  as- 
sault: provided  always,  that  the  finding  be  in  respect  of 
that  very  same  act  which  the  Crown  seeks  to  make  felonious; 
identity  being  the  question,  and  not  the  intention  of  the 
prisoner  to  commit  a  felony;  otherwise  the  statute  would 
not  apply  in  the  ordinary  case  of  wounding  with  intent  &c- 

(a)  See  the  cases  of  Retina  v.  v.Boden,  ant^,  Vol.  1,  p.  395,  and 
EllU,  8  C.  &  P.  654y  and  Regina      the  authorities  there  referred  to. 
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HERTFORD  ASSIZES. 


{drawn  Side). 


BBFORX    MR.    BABON    ALDBBSON. 


Beoina  V.  Levi  Warman.  Afareh  2nd, 

iVlURDER. — ^The  iBdictment  charged,  tliat  the  prisoner.  An  indictment 
on&c.,  at  &c.,  "  in  and  upon  Elizabeth  Warman,  then  the  cha^dt^ 
^e  of  him  the  said  Levi  Warman,  then  and  there  being,  ^^^*^**^ 
felonioualy,  wilfully,  and  of  his  malice  aforethought,  did  camed  by  a 
make  an  assault,  and  that  the  said  Levi  Warman,  with  a  of  the  head,  in- 
certain  imtrumeni  called  a  swinffle,  made  of  wood,  iron,  Jj^ie^'^^it* 
(^  leathery  of  the   Talue  of  4d.,  which  the  said  Levi  wm  proved  that 

xrr  ^0  death  was 

VV arman  then  and  there  had  and  held  in  both  his  hands,  caused  by  a 

ber  the  said  Elizabeth  Warman,  in  and  upon  the  right  ^!^  by  a  piece 

»4e  of  the  head  of  her  the  said  Elizabeth  Warman,  then  JLT  th^  ^""^ 

*nd  there  feloniously,  wilfully,  and  by  his  malice  afore-  temai  skin  was 

thought,  did  hit  and  strike,  and  that  the  said  Levi  War*  that  there  was 

man  did  then  and  there  give  unto  her  the  said  Elizabeth  S  buJ^jTi. 

Warman,  with  the  instrument  aforesaid,  in  and  upon  the  '^^^  ^ 

.  ,  '  ^  bram,  and  a 

^gat  Side  of  the  head  of  her  the  said  Elizabeth  Warman,  coUection  of 
on«  mortal  wound  of  the  length  of  one  inch  and  of  the  the  scalp  and 
iepth  of  half  an  inch,  of  which  said  mortal  wound  the  ^'jj^.^w* 
■aid  Elizabeth  Warman  then  and  there  instantly  died.'*  thu  to  be  a 

"  contused 

.  wound,  with 

aranoD  of  blood  x^Held,  by  the  fifteen  Judges,  that  the  evidence  supported  the  indictment. 

o2 
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1846.         And  80  the  jurors  aforesaid  &c.|  do  say  &c.  (concluding  in 

^"    "     '       the  usual  manner). 

Rboina  '  * 

V. 

AKMAN.  j^  appeared  from  the  evidence  that  the  death  of  the 

deceased  had  been  effected  by  a  single  blow  on  the  head 
of  the  deceased^  given  by  a  piece  of  wood,  and  the  surgeon 
described  the  injury  as  follows : — "  I  found,  on  examining 
the  head,  no  external  breach  of  the  skin.  I  found  a  col- 
lection of  blood  in  the  back  part  of  the  head.  The  de- 
ceased died  from  extravasation  of  blood  which  pressed  on 
the  brain.  On  examining  and  cutting  the  scalp,  I  found 
a  collection  of  blood  between  the  scalp  and  the  cranium, 
just  above  the  spot  where,  within  the  cranium,  I  found 
the  pressure  on  the  brain.  I  call  that  a  contused  wound, 
with  effusion  of  blood.  That  is  the  same  thing  as  a  bruise. 
The  internal  part  of  the  skin  was  broken.  Medically,  we 
call  the  breaking  of  the  skin,  whether  externally  or  in- 
ternally, a  wound.'' 

T.  Chambers,  for  the  prosecution,  referred  to  the  case  of 
Regina  v.  Smith  (a). 

Alderson,  B.-^I  think  that  that  case  is  an  authority  in 
point.  In  a  case  of  homicide  it  is  sufficient  if  the  mode  of 
death  is  substantially  proved  as  laid,  and  I  think  that  here 
the  death  is  sufficiently  shewn  to  have  arisen  from  a  stroke 
feloniously  given  by  an  instrument  held  by  the  prisoner; 
and  that  whether  that  stroke  produced  the  death  by  iu- 
flicting  a  wound  or  a  bruise,  is  unimportant 

Verdict — Guilty  of  manslaughter. 
Sentence — ^0  years'  transportation. 

(a)  8  C.  &   P.  173.     In  that  not  externally,  and  there  was  not 

case  a  blow  had  been  given  with  a  much  blood,  and  it  was  held  that 

hammer  on  the  face,   which  broke  this  was  a  wounding  within  the 

the  lower  jaw  in  two  places.    The  stat.  7  Will.  4  &  1  Vict.c.  85. 
akin  was  broken   internally,  but 
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71  Chambers,  for  the  prosecotion.  1846. 


Rboiwa 

V. 


The  learned  Baron  reserved  the  case  for  the  opinion  of     ^arm aw. 
the  fifteen  Judges,  and  their  Lordships  held  the  conviction 

right. 


MAIDSTONE  ASSIZES. 


BEFORE   LORD    DENMAN,  C.  J.,    AND    MB.   BARON    ALDEBSON. 


The  Case  of  the  Shebiff  of  Kent.  March  lOM. 

During  the  Spring  circuit  of  1846,  a  barrister  of  the  A  bwristerof 

TT  *  j»        J   J    ^     Home  Cir* 

Uome  Circuit  was  arrested  upon  a  capias  uilagatwn  founded  coitlud  attend- 


on  a  judgment  in  an  action  of  debt.   Several  other  writs  lay  ^  He^-^rA 
in  the  sheriflPs  oflSce.     The  arrest  was  made  at  the  resi-  "^''^SS!"*' 
dence  of  the  barrister,  a  few  miles  out  of  London,  on  the  latter  anizei 

had  ended  on 

morning  of  the  commission-day  of  the  Maidstone  Assizes,  Friday,  the  6th 
(Monday,  the  9th  of  March),  and  before  the  opening  of  the  Mo^^^^the^ 
commission  at  that  place.     He  had  attended  the  assizes  at  f'^  ®'  March, 

-^  ^  the  oommifl- 

Hertford  and  at  Chelmsford,  (the  business  of  which  latter  sion-day  at  the 

pUce  had  terminated  on  the  Friday  preceding),  and  held  (Maidstone), 
Mveral  retainers  for  cases  to  be  tried  at  Maidstone.  ^"*  before  the 

commission  was 
opened  there, 

Application  having  been  made,  founded  upon  an  affi-  at  his  own 
davit  of  these  facts,  for  his  discharge.  Lord  Denman,  C.  J.,  ^"j^y^ 
granted  a  summons,  calling  upon  the  Sheriff  of  Kent  to  London,  on  a 

shew  cause.  tum,  he  baring 

retainers  in 

Mr.  France,  the  Under-sheriff  of  Kent,  shewed  cause,  stone :— Held, 

that  he  was  en- 
titled to  be  dia- 
charged,  as  being  a  barrister  on  the  circuit. 
SmhU,  that  for  this  pnrposc  a  capiat  uilagaium  is  to  be  considered  as  civil  process. 


Kent. 
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1846.        aiid  contended,  first,  that,  the  assizes  at  Chelmsford  having 
^   -,  ^    /,,     terminated  before  the  arrest,  and  the  commission  for  Maid- 

Tbe  Case  of  the  ' 

SHBRiFr  of  stone  not  having  been  opened,  the  arrest  conld  not  be  said 
to  have  been  made  during  the  circuit ;  secondly ^  that  the 
defendant,  being  at  his  private  residence,  which  was  not 
en  route  from  Chelmsford  to  Maidstone,  was  not  on  drcmi; 
and,  thirdly ^  that  the  privilege  could  not  be  set  up  against 
a  capias  utlagatum,  which  was  an  execution  at  the  suit  of 
the  Crown. 

Lord  Dbnman,  C.  J.,  and  Alderson,  B.,  oyerruled  the 
first  and  second  objections  without  hearing  Lush,  who  was 
in  support  of  the  application;  and  Lord  Denhan,  C.  J.,  re- 
ferred to  a  case  on  the  Oxford  Circuit  before  Mr.  Justice 
Abbott  (a). 

Lush,  in  support  of  the  application. — ^With  respect  to 
the  third  objection,  I  submit,  that  a  capias  uttagatvm, 
founded  upon  a  judgment  in  a  civil  action,  is  in  the  nature 
of  a  private  execution.  A  distinction  has  always  been 
taken  between  the  case  of  an  extent,  which  is  a  process  for 
the  Crown,  and  a  capias  utlagatum,  which  is  really  and 
substantially  a  process  for  the  plaintiff  in  the  original  ac- 
tion. Thus,  in  the  case  of  Rex  v.  Southerby{b),  where 
goods  were  seized  under  an  extent,  the  Court  of  Exchequer 
would  not  allow  the  landlord  his  rent  under  the  stat.  8  Ann. 
c.  14;  and  in  Rex  Y.Priichard{c),  the  same  point  was  again 
decided  ;  but  in  the  case  of  Greaves  v.  ffAcastro  {d),  the 
defendant,  "  who  was  a  tenant  of  Webster,  was  outlawed  at 
the  suit  of  the  plaintiff  Greaves,  and  his  goods  and  money 
were  seized  by  process  on  the  outlawry,  but  still  remained 
in  the  sheriff's  hands.     It  was  moved,  upon  the  stat.  8 

(a)  See  The  Caae  of  the  Sheriff  Price,  12  Law  J.,  N.  S.,  Q.  B.,  348. 
of  Oxforiehire,  post,  p.  200;  and  (J)  Banb.  5. 

the  cases  of  Twfert  v.  Newton,  10  (c)  Id.  269. 

Law  J.,  N.  S.,  Q.  B.,  106;  Barrack  \d)  Id.  194. 

V.  Newtouy  Id.  182;  and  PhiUipt  v. 
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Ann.  c.  14j  on  behalf  of  the  landlord^  Webster^  that  he         1846. 

might  be  satisfied  one  year's  rent  in  arrear  out  of  the  xhe  Case  of  the 

money  in  the  sheriflTs  hands;  and  the  Court  thought  it     SHBWFFof 

ought  to  be  granted^  because  a  capias  uilagatum  at  the  suit 

of  the  party  is  to  be  considered  only  as  a  private  execution,  and 

is  only  auxiliary  to  the  party,  and  ordered  the  sherifif  to 

shew  cause.     On  the  1st  of  June,  1725,  this  order  was 

made  absolute.  Baron  Price  only  being  then  in  court;  but,  on 

the  9th  of  June,  1725,  it  was  stirred  again  before  Lord  Chief 

Baron  Gilbert  and  Barons  Pric«  and  Page,  when  the  order 

was  made  absolute  per  totam  Curiam.^     So,  in  the  case  of 

Bonmer  v.  Siokeley{e),  where  a  person  had  been  taken  on  a 

»9tat  utiagaium,  and  the  sheriff  afterwards  allowed  him  to 

go  at  lai^e,  it  was  held,  that  the  plaintiff  in  the  original 

action  might  sue  the  sheriff  for  an  escape.  And  in  the  case 

of  Wolfy.  Damson  (/),  it  was  held,  that  a  defendant  taken 

on  a  a^nas  uilagatum,  after  judgment  after  the  year,  is  in 

^xeattion  at  the  party^s  suit  without  prayer;  and  the  Court 

sajs,  ''The  very  capias  utlagatum)  which  is  sued  out  at  his 

charge,  imports  an  election  of  the  body.*' 

Lord  Denm AN,C.  J.,  and  Aldebson,  B.,  after  taking  time 
to  consider,  held,  that  the  defendant  was  entitled  to  be  dis- 
chai^. 

Order  made  for  the  defendant's  dis- 
charge as  to  the  capias  utiagaium 
"  and  all  detainers  thereupon.^' 

(0  Cro.  EKs.  652.  (/)  1  Salk.  319. 
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1816. 


OXFORD  SUMMER  CIRCUIT,  1816. 


OXFORD  ASSIZES. 


BEFORE  BARON  RICHARDS  AND  MR.  lUSTICB  ABBOTT. 


The  Case  of  the  Sheriff  of  Oxfordshirb* 

A  SUMMONS  was  taken  out,  calling  on  the  Sheriff  of  Oxford- 
shire  to  shew  cause  why  a  barrister  of  the  Oxford  Circuit  should  not 
be  discharged  out  of  custody. 

It  appeared  that  the  Oxford  Circuit  had  commenced  at  Abingdon 
on  Monday,  the  22nd  of  July,  1816,  and  that  the  commiasion-day  at 
Oxford  was  Wednesday,  the  24th  of  July,  and  that  the  business  of 
the  Oxford  Assizes  terminated  on  the  evening  of  Thursday,  the  26th 
of  July.  The  commission-day  at  the  next  town  (Worcester)  was 
on  Saturday,  the  27th,  and  the  barrister,  who  had  attended  in  court 
as  a  barrister  the  Abingdon  and  the  Oxford  Assizes,  was  arrested 
in  Oxford  on  a  capicu  ad  satisfaciendum^  on  Friday,  the  26th  of 
July. 

On  cause  being  shewn  at  Worcester  against  his  discharge,  it  was 
objected  that  he  was  not  a  barrbter  on  the  circuit,  as  on  Friday,  the 
26th  of  July,  there  was  no  circuit  in  existence,  all  the  business  of  the 
Oxford  Assizes  having  terminated  on  the  day  before,  and  the  commis- 
sion-day at  Worcester  not  having  arrived. 

Abbott,  J. — That  is  not  so.  The  circuit  is  continuous  torn 
its  commencement  at  the  first  town  to  its  oondosion  at  the 
last  (a). 

that  a  circuit  ii 

coQtioaoiiB  from  its  commencement  to  its  termination. 

Held  also,  that  the  fact  that  the  barrister  had  no  brief  at  Abingdon  or  Oxford  was  immaterial 
with  respect  to  his  discbarge. 

Heid  also,  that  the  fact  that  he  was  not  in  the  habit  of  attending  the  Worcester  Anises,  as^ 
that  he  made  no  affidarit  that  he  intended  to  do  so  on  the  present  circuit,  was  also  immsterisl 
to  his  discharge. 


Juiy  SOth. 

A  barrister  of 
the  Oxford 
Circuit  had 
attended  court 
as  a  barrister 
at  the  Abing. 
don  and  the 
Oxford  As- 
sizes.  The 
latter  assizes 
concluded  on 
the  25th  of 
July,  and  the 
commission- 
day  at  the  next 
town  (Worces- 
ter) was  the 
27th  of  July. 
The  barrister 
was  taken  on  a 
ea,  sa,  at  Ox- 
ford,  on  the 
26th  of  July  :^ 
Heldt  that  he 
was  entitled  to 
be  discharged, 
as  being  a  bar- 
rister on  the 
circuit. 
Held  also. 


(a)  Each  of  the  commissions 
on  a  circuit  (except  the  commis- 
sion of  gaol  delivery)  is  a  com- 


mission for  the  whole  circttit, 
and  not  for  one  county  only* 
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It  was  further  objected,  that  the  barrister  was  not  a  practising  1816. 

barrister  on  the  circuit,  as  he  had  not  had  any  brief  either  at  Abing-        v — ^— ^ 
don  or  Oxford.  The  Caie  of  the 

Shea  IFF  of 

OzrOROSHIEB. 

Abbott,  J. — That  is  not  material.  If  a  barrister  attends  the  cir- 
cuit for  the  purpose  of  business,  that  is  sufficient  (6).  In  the  small 
counties,  where  the  business  is  light,  it  often  happens  that  some  of 
the  most  eminent  counsel  of  a  circuit  have  no  brief,  and  yet  it  could 
not  be  sud  on  that  account  that  they  were  not  practising  barristers 
on  the  drcnit. 

It  was  further  objected,  that  the  barrister  was  not  in  the  habit  of 
attending  the  Worcester  Assizes,  and  that  he  made  no  affidavit  that 
he  intended  doing  so  on  the  present  circuit. 

Abbott,  J. — I  cannot  go  into  the  question  as  to  what  towns  on  a 
circuit  a  barrister  ia  in  the  habit  of  attending,  or  what  towns  he  may 
intend  to  go  to.  Here  is  a  barrister  who  has  attended  the  Abingdon 
and  Oxford  Aamzes  as  a  barrister,  and  on  the  day  after  the  Oxford 
Aarizes  have  concluded,  and  before  the  commission-day  at  the  next 
town,  he  is  taken  on  a  ctf.  m.  at  Oxford.    I  shall  discharge  him. 

Order  made  for  the  defendant's  discharge. 


(h)  In  the  case  of  Woodward  tising  as  an  apothecary  on  that 

V.  Ball,  (6  C.  &  P.  677),  it  was  day  to  entitle  him,  under  the 

held,  that  if,  on  the  1st  of  An-  stat.  55  Geo.  d,  c.  194,  s.  21,  to 

gust,  1815,  a  party  iought  his  recover  his  charges  for  business 

Uving  by  practising  as  an  apothe-  done  by  him  as  an  apothecary, 
cary,  that  was  a  sufficient  prac- 


CASE  OX  THE 


OXFORD  SPRING  CIRCUIT,  1845. 


GLOUCESTEE  ASSIZES. 
{Croum  Side). 

BEFOBE   HE.    BABON   PLATT  (a). 


RsoiNA  V.  Lbwin  Cliptobo. 
1^«S.T'  FOEGERY.-The  pmoner  was  indicted  for  forging  a 
^^^iSr**  r*'^*  ^"  *""  """  °^  ^  '-^  tl'e  °*°>e  of  WilUam  Snwit 
s'^to'^f  ii^- 1  ■PP®*'®**  *•"**  William  Smart  was  the  son  of  Moses  Smart 
(«;  *  Po.r*"''  of  Bererstone,  near  Tetbuiy,  Gloucestershire,  and  that  tie 
«dlAo.  P"^"*'  »"  ^^^  gwnd'on  of  Moses  Smart.  It  further 
TlSe^^nf     *^^*"^^  *''**  ^""*°'  Smart  had  left  England,  and  gone 

to  do.  A.  u"  *  <''^"g«  of  pig-stealing,  and  that  in  the  month  of  June, 
tw.tSS.  i?tf '  *^  '""^  ""^  ^^  '**'*  ^««°  "^-t  '>7  Moses  Smart  to 
^^'^TS  Tc  '"  '^'°'"'*'  ^°  oo^sejuence  of  a  letter  h. 

l7«''teBt!;^-  i«I!    T  "'*""  S"'"^'     O'^  **»«  2°*  of  Norember, 

..,j,toB..h.t    1844,  James  Bartlett,  of  Saddleworth,  near  Manchester, 

SJ^'^'Jle     ;;^'=«;«daletterfrom  theprisoner,  dated  the  1st  of  Novem- 

preM  word,  di-  7"  Aetbury,  and  requesting  Bartlett  to  put  that  letter  in 
"BatTA^r •  ^^^  PO«t-offi<«>  'Wch  he  did.     In  consequence  of  the  letter 

before  the  date 

from  W-T .ISb^ring  SmwkVSlSifSl^'  ^  """?  ^  purportii«  to  htr. «ne 
WM  authorized  to  makl  ^  of  the  n^nf^f  w^'.?""'  "''"=''  *»  "V »»  i^wred  tiut  he 
forgwy,  is  entitled  to  rtirte  the  content^?  SLmXI  .fJT^  "f  A.,  on  Ws  trW  fer  the 
of  ibewing  ViMK.bnSfldt  beluJ^  that  h!  k^K*  '°lv'°  .S*"  "  '"  «»**»«.  with  .  new 
•Ign  the  name  of  W.  S,  to  the  rSdjT  '^*  ■"  '"^  "»  aothority  of  W.  S.  for  directing  B.  t» 

(a)  Thi.  COM  was  omitted  in  its  proper  order. 
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so  forwarded,  Moses  Smart  sent  a  Post-office  order  for  £6,         1^45^ 
payable  at  the  Manchester  Post-office,  to  William  Smart. 
This  letter  was  opened  by  Bartlett,  who  wrote  to  the  pri- 
soner, informing  him  of  the  receipt  of  the  letter  and  the 
Post-office  order.     The  prisoner  wrote  a  letter  in  reply,  in- 
closing one  purporting  to  come  from  WilHam  Smart,  and 
desiring  Bartlett  to  obtain  payment  of  the  money,  and  say- 
ing that  he  was  ''  at  liberty  to  sign  his  hand,''  if  necessary, 
to  the  Post-office  order.   In  consequence  of  this  letter,  Bart- 
lett ugned  the  name  ''William  Smart''  to  the  Post-office 
order,  went  to  the  Manchester  Post-office,  and  received  the 
money,  and  transmitted  4/.  IVs.  6dL,  the  balance  after  de- 
dneting  the  expenses,  to  the  prisoner,  by  a  Post-office  order 
payable  at  the  Cheltenham  Post-office.     Bartlett  stated 
that  he  considered  the  letter  gave  him  sufficient  authority 
to  dgn  the  name  William  Smart,  which  he  wrote  in  his 
ordinary  hand,  and  without  imitating  any  person's  signa- 
ture.   The  prisoner  received  the  4i  17*.  6rf.  at  the  Chel- 
tenham Post-office.    The  policeman  who  apprehended  the 
prisoner,  stated,  that,  when  he  apprehended  him,  be  told 
lum  he  was  charged  with  obtaining  d£5  by  false  pretences; 
on  which  the  prisoner  said  it  was  no  such  thing ;  that  his 
xincle  William  Smart  had  written  to  him  from  Bristol,  in- 
closing him  a  letter,  and  desiring  him  to  send  the  letter  to 
^^lett,  and  that  he  afterwards  received  the  4/.  179.  6tL, 
^d  added  2s.  6^  to  it,  got  a  £b  note  and  sent  it  to  his 
i«wle  at  Bristol, 

William  Smart  swore  that  he  sailed  from  New  York 
on  the  8th  of  November,  1844,  arrived  at  Liverpool 
on  the  27th,  and  reached  his  father  at  Beverstone  on  the 
^h;  that  none  of  the  letters  were  either  written  by 
Um  or  by  his  authority,  and  that  he  had  had  no  commu- 
nication with  the  prisoner,  and  never  received  any  money 
from  him. 

^eave$j  for  the  prisoner,  submitted,  first,  that  the  facts 
^  not  constitute  the  crime  of  forgery.  Admitting  the 
Procuring  an  innocent  agent  to  write  another  man's  name 
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1845.         ^o  ^^  forgery  {b),  still  the  writing  of  the  name  must  be  a& 
if  it  was  the  act  of  the  person  whose  name  was  signed. 
Here  the  signing  was  as  an  agent,  and  the  prisoner  had 
only  been  guilty  of  giving  an  authority  which  he  had  no 
right  to  give.     It  had  been  doubted  in  MaddocVs  cast{c) 
whether  a  person  who  indorsed  a  bill  for  procuration  for 
another,  was  guilty  of  forgery ;  and  if  Bartlett   here  had 
signed  "  J.  Bartlett,  for  William  Smart/*  there  could  be 
no  doubt  that  that  would  not  be  a  forgery  of  William 
Smart's  name ;  and  the  act  done  here  was  in   truth  the 
same,  for  he  did  not  sign  as  William  Smart,  but  on  the 
ground  that  he  was  authorized  to  sign  William  Smart^s 
name  for  him.     Secondly,  where  an  act  is  done  by  an 
innocent  agent,  it  is  not  sufficient  to  give  such  agent 
"liberty"  or  license  to  do  the  act,  to  make  the  party 
giving  such  license  a  principal.     If  I  give  a  man  liberty  or 
license  to  commit  a  trespass,  that  will  not  make  me  a  tres- 
passer.    I  must  excite  or  instigate  the  commission  of  the 
trespass,  in  order  to  make  me  a  trespasser.    So,  a  bare  per- 
mission will  not  make  a  man  an  accessory  before  the  fact 
This  appears  from  the  authorities  cited  in  Russell  on 
Crimes  {d)  and  in  Hawkins's  Pleas  of  the  Crown  («). 

Platt,  B.,  (having  conferred  with  Pollock,  C.  B.)— We 
agree  in  thinking,  that,  as  Bartlett  was  an  innocent  agent, 
the  signing  the  name  William  Smart  by  him  is  just  the 
same  as  if  it  had  been  signed  by  the  prisoner  himself,  and 
that  it  is  therefore  a  forgery.     We  also  think  that  the 


(h)  In  the  case  of  Rex  v.  GileSy  so,  paid  the  note  to  Newton,  ao<l 

(1  M.  C.  C.  166),  the  prisoner  was  brought  hack  the  goods  and  the 

charged  with  uttering    a    forged  change  to  the  prisoner ;  and  it  va^ 

note  to  Abraham  Newton ;  and  it  held  by  the  twelve  Judgef,  that  this 

appeared  that  he  gave  the  forged  was  an  uttering  of  the  forged  note 

note  to  a  boy  named  Burr,  (who  did  by  the  prisoner  to  Newton, 

not  know  that  it  was  forged),  and  (c)  2  Russ.,  C,  &  M.  499. 

directed  the  boy  to  pay  away  the  (d)  1  Russ.,  C,  &  M.  30. 

note  at  Newton's  shop  for  the  puiv  (e)  2  Hawk.  P.  C,  c.  29,  i,  16' 
chase    of  goods.     The   boy  did 
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terms  of  the  letter  which  induced  Bartlett  to  sign  are  quite         1945. 
immaterial,  as  it  was  in  consequence  of  that  letter  that  the 
name  was  written. 

Greaves,  in  addressing  the  jury^  said, — ^The  defence  in  this 

case  is,  that  the  prisoner  received  a  letter  from  Bristol,  (pre- 

Tions  to  any  of  the  letters  written  by  himself),  purporting 

to  come  from  WilUam  Smart,  and  dated  Aagast  the  80th, 

1844^  and  bearing  the  Bristol  and  Cheltenham  post-mark 

of  that  date.     By  that  letter  the  prisoner  was  informed 

that  William  Smart  had  just  returned  from  America;  that 

he  was  afraid  of  it  being  discovered  where  he  was,  lest  he 

should  be  apprehended ;  that  he  wanted  money  from  his 

lather,  and  that,  for  the  purpose  of  avoiding  detection,  he 

requested  his  nephew,  the  prisoner,  to  write  to  any  friend 

he  had  in  any  seaport,  and  ask  him  to  post  a  letter  to  his 

&ther ;  and  that  the  nephew  was  to  copy  any  letters  sent 

by  William  Smart,  in  order  to  conceal  him.     This  letter 

corresponded  with  the  prisoner's  statements  made  at  the 

time  of  his  apprehension ;  and  whether  it  was  written  by 

William  Smart  or  by  his  authority,  or  by  some  one  without 

his  authority,  was  immaterial,  for  if  the  jury  believed  that 

the  prisoner  acted  as  he  had  done  in  consequence  of  this 

letter,  the  prisoner  was  entitled  to  his  acquittal.     The  letter 

stated  the  sending  of  the  £0  to  William  Smart,  in  America, 

a  fact  of  which  the  prisoner  did  not  appear  to  have  had 

anj  means  of  knowledge  whatever;  and  the  statement  of 

William  Smart,  as  to  the  time  of  his  return  home,  being 

wholly  uncorroborated  by  any  evidence,  the  jury  might 

think,    that,    considering  his  character,  the   letter  was 

written  by  his  authority,  notwithstanding  his  denial.    The 

letter  bearing  post-marks  so  long  before  the  prisoner's 

letters  was  clearly  evidence. 

Whaieley,  for  the  prosecution,  objected  to  the  admissi- 
bility of  the  letter,  without  proof  of  when  it  was  written 
and  from  whose  custody  it  came. 
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1845.  PlatTj  B. — I  feel  some  dif&culty  in  admitting  the  let- 

ter; yet  when  I  remember,  that,  before  the  passing  of  the 
Prisoner's  Counsel  Act,  a  prisoner  was  allowed  to  make 
any  statement  to  the  jury  he  might  think  fit,  and  that  the 
law  certainly  never  intended  to  place  a  prisoner  in  a 
worse  position  than  he  was  before,  I  think  the  letter  may  be 
read.  What  is  there  to  prevent  Mr.  Greaves  sitting  down, 
and  the  prisoner  then  reading  the  letter?  I  certainly 
shall  allow  the  statement  to  be  made. 

WhaUley. — The  point  is  so  important,  that  I  hope  your 
Lordship  will  confer  with  the  Lord  Chief  Baron  apon  it. 

Platt,  B.,  (having  conferred  with  Pollock^  C.  B.),  said, 
— I  have  consulted  with  the  Chief  Baron ;  and^  suppos- 
ing no  post-mark  at  all  were  on  the  letter,  yet  his  Lord- 
ship thinks  with  me  that  the  statement  may  be  made;  if 
it  is  pertinent  to  the  matter  at  issue,  the  prisoner  hss  a 
right  to  the  statement.  But  this  letter,  having  the  post- 
marks of  Bristol  and  Cheltenham  upon  it,  and  at  a  time 
before  any  of  the  frauds  alleged  against  the  prisoner  were 
committed,  the  Lord  Chief  Baron  has  not  the  least  doubt 
that  it  may  be  laid  before  the  jury. 

Oreaves  then  stated  the  contents  of  the  letter,  and  con- 
tended that  the  whole  facts  were  consistent  with  the  pri- 
soner having  acted  as  he  had  done  in  consequence  of  that 
letter,  and  that  the  case  was  explained  by  that  letter,  and 
every  thing  consistent  with  the  prisoner's  innocence. 

The  letter  was  put  in  and  read. 

Verdict— Guilty. 

Whateley,  Godson^  Alexander^  and  Bros,  for  the  prose- 
cution. 

Greaves,  for  the  prisoner. 

[Attorniei — Solicitor  for  ike  Poii-ojfiee,  and  Browne.^ 
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BXPOBS    LOKD   DENMAN^    C.  J.,   AND   PATTESONj  J. 

OXFORD  ASSIZES. 
{Crown  Side). 

BEFORE   LO&D   DENMAN,  C.  J. 


BuEGI 


Reoina  v.  Hen&y  Smith.  Jufyl4ih. 

tLARY. — The  prisoDer  was  indicted  for  breaking  in  a  case  of 
into  the  house  of  Anne  Neville,  at  Rotherfield  Greys.  ^mmi^og 

magistrate  is 

It  appeared  that  a  person  who  was  examined  before  Mr.  ^^  ^^^  ^ 
Lane,  the  committing  magistrate,  as  a  witness  in  support  ^^^^Jj^^J^ 
of  the  prosecution,  had  not  been  bound  by  recognizance  ezamiued  be- 

.  _  .,.i..iii  fore  him  in 

to  appear  at   the  assises,   but  his  deposition  had  been  support  of  the 
transmitted  to  the  assizes  with  the  other  depositions  in  the  on^fhoN^ 
Q^Q^  whose  eridence 

is  material  to 
the  charge;  but 
-     _  _  »«..,..  .  ti         •  xi        •  i»        Ai       it  is  ▼ery  desir- 

J.  Jefferys  Williams,  m    addressing  the  jury  for  the  able  that  all 
prisoner,  contended,  that  the  committing  magistrate  ought 


that  has  been 
[▼en  in  evi- 


de 


to  bind  over  all  the  witnesses  who  were  examined  before  ^^^  ^fo"» 

the  magistrate 
should  be 
tranamitted  to  the  Judge. 
If  a  person  in  whose  possession  stolen  property  is  found  give  a  reasonable  account  of  how  he 
c*me  by  it,  and  refer  to  some  known  person  as  the  person  from  whom  he  received  it,  the 
exunining  magistrate  should  have  that  person  before  him,  as  his  evidence  may  either  entirely 
exonerste  the  accused,  or  may  prove,  that,  in  addition  to  his  possession  of  the  goods,  the  accused 
W  been  giving  a  false  account  of  how  he  came  by  them. 
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1845.  bim  to  appear  at  the  trial,  so  that  the  prisoner  might  have 
the  advantage  of  their  testimony  if  it  made  in  his  favoar, 
and  that  magistrates  oaght  not  to  bind  over  some  of  the 
witnesses  only,  as  the  effect  of  that  might  be  to  select  such 
evidence  only  as  made  against  the  prisoner,  leaving  him  to 
procure  the  attendance  of  the  other  witnesses  if  he  had  the 
means.     He  cited  the  case  of  Regina  v.  Crowhursi  (a). 

Lord  Denman,  C.  J. — It  certainly  cannot  be  necessary 
for  a  magistrate  to  bind  over  every  witness  who  is  ex- 
amined before  him  in  support  of  a  charge  of  felony,  be- 
cause it  must  often  happen  that  some  of  the  witnesses  who 
are  examined  before  the  committing  magistrate    really 
know  nothing  of  the  case,  and,  on  inquiry,  the  whole  of 
what  they  have  to  state  may  be  hearsay  only.     The  ma- 
gistrate is  only  to  bind  over  those  whose  evidence  is  ma- 
terial to  the  case.     I  quite  agree  with  the  case  of  Regina  v. 
Crowhurst,  which  is  very  correctly  reported.    It  was  men* 
tioned  to  me  by  Baron  Alderson,  at  the  time  when  it  oc- 
curred.   If  a  person  in  whose  possession  stolen  property  is 
found  give  a  reasonable  account  of  how  he  came  by  it,  and 
refer  to  some  known  person,  as  the  person  from  whom  he 
received  it,  the  magistrate  should  send  for  that  person  and 
examine  him,  as  it  may  be  that  his  statement  may  entirely 
exonerate  the  accused  person  and  pat  an  end  to  the  charge; 
and  it  also  very  often  may  be  that  the  person  thus  referred 
to  would  become  a  very  important  witness  for  the  prose- 
cution, by  proving,  in  addition  to  the  prisoner's  possession 
of  the  stolen  property,  that  he  has  been  giving  a  false  Re- 
count as  to  how  he  came  by  it.     I  wish  also  to  say  that  it 


(a)  Ante,  Vol.  1,  p.  370.     In  the  trial  to  vhew  that  that  account 

that  case  it  was  held,  that,  when  a  is  untrue;  hut  if  the  account  given 

person  on  whom  stolen  property  by  the  prisoner  is  unreasonable  or 

is  found  gives  to  those  who  find  him  improbable  on  the  face  of  it,  the 

in  possession  of  it  a  reasonable  ac-  onus  of  proving  it  lies  on  the  pri- 

count  of  how  he  came  by  ir,  it  is  soner. 
incumbent  on   the    prosecutor  at 
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18  always  very  desirable  that  all  that  has  been  giren  in  eyi- 
denoe  before  the  magistrate  shoold  be  transmitted  to  the 
Judge. 

Verdict— Guilty. 

G.  K.  Rickarda,  for  the  prosecution. 

/.  Jeffiarya  WUUami^  for  the  prisoner. 

[Attornies — Cooper,  and  ThompionJ\ 


Issue  I 


WORCESTER  ASSIZES. 

{Cml  Side). 
bbfobb  mb.  justicb  pattbson. 

Abbott  v.  Clabkb.  j^^  17;;^. 


directed  by  the  Court  of  Exchequer^  to  try  whether  Where  goods 
certain  goods  seized  by  the  SheriflF  of  Worcestershire,  under  ^^^5er  a 
a  writ  of  tesiafum  fieri  facias  against  John  Abbott,  were  >*•/«?  •?<*  ^^ 

/      ,     .  if         ^  -o  *  itsue  18  directed 

VeidBure  of  a  work-bench,  boards,  and  carpenters'  tools)  to  try  whether 
tke  goods  of  the  pUuntiff,  Elizabeth  Abbott.  tiIS.?rfl  thw 

peraon,  and  on 
-»r     J-  ^  i.      .-I        !-..«.         that  isOTie  the 

Verdict  for  the  plaintiff.       jury  at  the  at- 

tises  find  for 
inch  person 

^^,  Sent.,  applied  to  the  learned  Judge  to  make  an  T^,  ^  plaintiff 

^-  in  the  iMue* 

Older  that  the  Nisi  Prius  record  should  be  forthwith  de-  the  praetiee 
fivered  over  to  the  plaintiff's  attorney,  so  that  he  might  ap-  g^cUte  to  keep 
ply  to  a  Judge  at  chambers  to  make  an  order  in  favour  of  ^^^^fj^, 
^^^  plaintiff  on  the  interpleader  rule,  founded  on  the  ver-  '!»  *>"**»  day 

fa-..  oftheneit 

^''"■lUBilaM  the  Jvdge  orden  it  to  be  immediately  delivered  np  to  the  plaintiff's  attorney  upon 
in  appliettion  in  the  nature  of  an  application  for  speedy  ezeention. 

^OL.  n.  P  N.  P. 
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1845.  ^^^  ^^'  ^^®  plaintiff.  Unless  the  Nisi  Prius  recsord  in  ax 
issue  was^  by  the  order  of  the  learned  Judge  who  tried  it 
delivered  over  to  the  plaintiff's  attorney^  the  practice  waj 
for  the  associate  to  keep  the  Nisi  Prius  record  till  after  th< 
fourth  day  of  the  ensuing  term,  in  order  to  give  the  unsac 
cessful  party  an  opportunity  of  applying  for  a  new  trial  ol 
the  issue.  This  application  was  therefore  in  the  nature 
of  an  application  for  speedy  execution. 

Patteson,  J. — Tour  attorney  may  have  the  Nisi  Prim 
record  immediately;  there  is  no  ground  in  this  caae  for  any 
motion  for  a  new  trial. 

Order  granted. 

Allen,  Serjt.,  and  John  Gray,  for  the  plaintiff. 
Taljburd,  Seijt.,  and  JVhiimore,  for  the  defendant. 

[Attornies — Smithy  and  Spurrier  ^  Chaplin.'] 


July  isth.      Spurrier  and  Another,  Gent.,  two  &c,  v.  Allen  and 

Others. 

In  an  action  by  JJeBT,  by  the  plaintiffs,  as  attomies  and  solicitors,  for 

were  attornies,  business  douc  by  them  for  the  defendants,  with  a  coant 

veyora*of*high-  ^P^^  »^  accouut  Stated, — Plea,  except  as  to  10/.  0#.  7d-i 

'"?•  ®^*  ^  never  indebted,  and  as  to  that  sum,  payment  of  it  into 

paruh,  for  bu-  ^  r  j 

iineu  done  in       COUrt. 

order  of  magis-  It  appeared  that  the  plaintiffs,  Messrs.  Spurrier  & 
hS^ays^^thc  Chaplin,  were  attornies  at  Birmingham,  and  the  defend- 

pariih,  and  on 

an  appieal  against  that  order,  it  appeared  that  A.  and  B.,  in  their  biU,  charged  for  drawing  a  R* 
aolntion  of  a  parish  meeting  held  before  the  order  was  applied  for,  which  resolution  stated  Uut 
the  order  was  to  be  applied  for  **  at  the  itutanee  and  at  the  expenae  ftfthe  JB.  vhd  G.  BaUviJI 
Company:** — Held,  that  A.  and  B.  must  be  considered  to  have  undertaken  the  business  on  those 
terms,  imless  there  was  an  express  employment  of  them  by  the  defendants,  and  on  their  credit, 
of  which  there  ought  to  be  direct  pn 
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ants  the  Bmreyors  of  the  highways  of  the  parish  of  King's         \84S. 
Norton^   in  Worcestershire;    the  plaintiff  Mr.  Sparrier 
being  also  a  considerable  landowner  at  that  place.     It  iiir- 
tiier  appeared,  that  an  application,  founded  on  a  resolu- 
tion of  a  parish  vestry  meeting,  (held  on  the  25th  of  January, 
1839),  was  made  to  two  magistrates,  to  order  two  high- 
ways at  King's  Norton  to  be  diverted;  and  that,  on  the  8rd 
of  February^  1840,  such  order  was  made;  and  that  the 
plaintiffs  took  all  the  necessary  steps  to  obtain  that  order, 
and  also  caused  the  proper  advertisements  to  be  inserted 
in  the  newspapers,  &c.;    and  that,  notices  of  an  appeal 
against  the  order  having  been  given,  one  of  the  notices 
was  left  at  the  plaintiffs'  o£Sce,  and  the  plaintiffs  acted  as 
attomies  for  the  respondents  on  that  appeal,  on  which  the 
order  of  the  two  magistrates  was  confirmed  as  to  one  of  the 
highways,   and   quashed  as   to   the    other.      The  whole 
amount   of  the  plaintiffs'  claim,  for  their  acting  as  at- 
tomies in  the  appeal,  and  for  what  they  did  to  obtain 
the  order  of  the  magistrates,  amounted  to  63/.  Os.  7d.    It 
further  appeared,  that  the  defendants  came  into  office  as 
mrveyors  in  March,  1839,  and  that  the  appeal  was  tried  at 
the  April  sessions  of  that  year;  and  that  on  one  of  the  notices 
of  appeal  left  at  the  office  of  the  plaintiffs  was  written  by 
the  defendant  Mr.  Allen,  '*  Mr.  Allen  will  be  much  obliged 
if  Mr.  Saxelby  will  leave  this  notice  with  his  own  at  Mr. 
Spurrier's  office  to-morrow.'^    It  farther  appeared,  that,  in 
the  plaintiffs'  bill  of  costs,  they  charged  for  drawing  a  reso- 
lution made  at  the  parish  meeting  held  on  the  25th  of  Janu- 
ary, 1839,  at  which  the  plaintiff  Mr.  Spurrier  was  present, 
and  which  resolution  was  signed  by  Mr.  Spurrier.     The  re- 
solution was  as  follows : — '^  It  appearing  to  this  meeting 
that  it  would  be  expedient  and  desirable  that  two  highways 
in  the  village  of  Moseley,  in  the  said  parish,  one  leading 
out  of  the  turnpike  road  from  Birmingham  to  Alcester,  on 
t^at  side  Moseley  village  next  a  house  then  in  the  occupa- 
tion of  Mr.  John  Jarvis,  to  near  Moseley  Chapel,  and  the 
^er  leading  out  of  the  same  turnpike  road,  on  that  side  of 

p2 
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1845.  Moseley  village  on  which  the  'Fighting  Cocks'  stands^  tc 
the  same  point  as  the  other  near  Moseley  Chapel,  should  be 
stopped  up  and  diverted,  and  that  one  other  and  commodious 
highway  and  carriage  road  should  be  made  in  their  steadj 
in  or  near  the  centre  of  the  village  of  Moseley,  from  the  said 
turnpike  road  to  the  part  near  to  Moseley  Chapel  where 
the  two  first-mentioned  highways  now  meet ;  and  the  Bir- 
mingham  and  Gloucester  Railway  Company,  by  their  en- 
gineer,  Mr.  Vetch,  having  offered,  at  their  expense,  to  stop 
up  and  divert  the  two  first-mentioned  highways,  and  to 
make  such  new  highways  as  aforesaid  in  their  stead:  Re- 
solved, on  the  motion  of  Mr.  James  Taylor,  seconded  hj 
Mr.  H.  Pountney,  that  the  surveyors  of  the  highways  with- 
in the  said  parish  of  Sling's  Norton  be  directed,  by  an 
order  in  writing,  to  be  signed  by  the  chairman  of  this  vestiy^ 
to  apply  to  two  justices  of  the  peace  for  the  said  county  of 
Worcester  to  view  such  highways,  and  to  take  such  other 
steps,  at  the  instance  and  at  the  expeme  of  the  Btrminghm 
and  Gloucester  Railway  Company y  as  may  be  thought  ad- 
visable for  stopping  up  and  diverting  the  said  two  first- 
mentioned  highways,  and  for  making  a  new  highway  and 
carriage  road,  as  aforesaid,  in  their  stead. 

For  the  Resolution.  Against  it. 

(Signed)  Wm.  Sfurbibb. 

[Here  followed  23  other 
names.]  " 

Whateley^  for  the  defendants. — I  submit,  that  the  plain- 
tiffs must  be  nonsuited.  The  proceedings  for  diverting 
the  highways  were  taken  under  the  stat.  5  &  6  Will.  4^ 
c.  50,  which  points  out  the  mode  in  which  the  expenses 
are  to  be  paid.  Besides  that,  the  defendants  were  not  in 
office  as  surveyors  at  the  time  of  the  resolution  of  the 
25th  of  January,  1839,  on  which  the  business  was  under- 
taken ;  and  that  resolution  shews,  beyond  all  doubt,  that 
th^re  was  no  contract  that  the  defendants  were  to  pay  the 
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plaintiffs,  as  by  that  resolation  it  distinctly  appears  that  1945, 
the  plaintiffs  did  the  business  on  the  credit  of  the  Birming- 
ham and  Gloucester  Railway  Company.  The  charges 
made  by  the  plaintiffs  are  perfectly  fair  and  reasonablej 
bat  the  defendants  are  not  the  persons  who  are  to  pay 
them. 

P^nssoN,  J. — ^If  these  plaintiffs  have  drawn  up  a  reso- 
lation, and  charged  for  drawing  it,  stating  that  this  was 
"  at  the  instance  and  at  the  expense  of  the  Birmingham 
and  Gloucester  Bailway  Company/'  they  must  be  con- 
sidered to  have  undertaken  the  business  on  those  terms, 
unless  there  was  an  express  employment  of  them  by  the 
defendants,  and  upon  their  credit;  and  of  this  there  should 
he  direct  proof.  This  item  in  the  plaintiffs'  bill  is  a  charge 
niAde  by  both  the  plaintiffs,  and  is  not  the  act  of  Mr. 
Spnnrier  alone.  I  lay  no  stress  on  the  indorsement  on 
the  notice  made  by  one  of  the  defendants,  as  that  is  not 
incompatible  with  the  resolution.  The  plaintiffs  must  be 
nonsuited. 

Nonsuit. 

TaJfimrd,  Seijt.^  and  Skinner,  for  the  plaintiffs. 

WhtUeky  and  F.  V.  Lee,  for  the  defendants. 
{^hiiormt^^Spurrier,  and  Docker, "] 
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STAFFORD  ASSIZES. 
(Croum  Side). 

BEFORE  MR.  JUSTICE  PATTE80N. 


A.  asked  B. 
what  o'clock  it 
was,  and  B. 
took  oat  his 
watch  to  tell 
him,  holding 
his  watch 
loosely  in  hoth 
his  hands.    A. 
canght  hold  of 
the  rihbon  and 
key  attached  to 
the  watch,  and 
snatched  it 
from  B.,  and 
made  off  with 
lit— Held,  no 
robbery,  bat  a 
stealing  from 
the  person. 


Regina  V.  Walls  and  Hughes. 

XVOBBERY.— The  indictment,  which  was  on  the  stat  1 
Vict.  c.  87^  8.  8,  charged  that  the  prisoners,  together, 
robbed  Thomas  Wade  of  his  watch,  &c.,  and  beat  and 
struck  him. 

It  was  proved  by  the  prosecutor,  that,  at  about  12  o'clock 
at  night  on  the  10th  day  of  June,  1845,  he  met  the  two 
prisoners,  who  asked  him  what  o'clock  it  was.  He  took 
out  his  watch,  and  while  he  held  it  loosely  in  his  two 
hands,  looking  at  it,  one  of  the  prisoners  snatched  it  from 
him  by  catching  hold  of  the  ribbon  and  key,  without 
touching  his  hand.  Before  he  could  close  his  hand,  the 
watch  was  gone. 

Patteson,  J. — ^This  is  no  robbery,  but  a  stealing  from 
the  person. 

Verdict — Guilty  of  stealing 
from  the  person  (a). 

Huddleston,  for  the  prosecution. 

[Attorney  for  the  prosecution — Hyatt,'] 

(a)  See    the    case  of  Rex  v.      authorities  referred  to  in  1  Gresf« 
GmuU,  1  C.  &  p.  304;  and  the      ed.  of  Ruas.  C.  &  M.  875. 
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1845. 

Beoina  v.  Ann  Fletcheb. 

Arson. — ^The  indictment^  which  was  on  the  stat.  1  Vict.  A.waaindictcd, 

C.89,  8.  2,  stated  that  the  prisoner^  on  the  2l8t  of  Jane^  Vict.  c.  89, 

1845,  at  the  parish  of  Ellenhall,  "  feloniously,  unlawfully,  ^piJ^^ffencc 

and  maliciously  did  set  fire  to  a  certain  dwelling-house  of  of  wtting  fire 

Mary  Tildesley,  there  situate ;  the  said  Mary  Tildesley  ing.house,  B. 

then,  to  wit,  at  the  time  of  committing  the  said  felony,  x.*had  sctfire 

being  in  the  said  dwelling-house.*'  £>^  Mder 

It  was  proved  that  the  prisoner  set  fire  to  an  outhouse  the  same  roof 

J.  .   .        ^  _         -        -  -  _  .  as  the  dweUing- 

adjommg  to  and  under  the  same  roof,  but  not  communicat-  hoose,  and  the 
ing  with  the  dwelling-house  of  Mary  Tildesley,  and  that  ^TeTtolShe"'' 
the  fire  spread  to  the  house  which  was  burnt.    At  the  time  dwelling-honsc 

*  and  burnt  it. 

the  prisoner  set  fire  to  the  outhouse  Mary  Tildesley  was  At  the  time 
in  the  dweUing-house,  but  before  the  fire  extended  to  the  to  the  oat- 
hon«  she  had  left  it.  ^^^i^.'" 

house,  but  had 
left  it  before 

Patteson,  J. — Although  there  can  be  no  doubt  that  the  fire  reached 

letting  fire  to  an  outhouse,  which  afterwards  extends  to  bo*  se*— ^eW, 

an  adjoining  dwelling-house,  is  setting  fire  to  the  dwelling-  chlVc  confd^ 

honse,  yet,  unless  some  person  is  in  the  dwelling-house  at  ^ot  be  bus. 

the  moment  when  the  fire  reaches  it,  the  capital  part  of  was  not  in  the 

the  charge  cannot  be  sustained.    And,  as  there  is  no  alle-  timTit^was^on 

gation  in  this  indictment  that  the  object  of  the  prisoner  in  ^^®»  and  that 

setting  fire  to  the  house  was  with  intent  to  defraud  or  in-  could  not  be 

.  -  .    1        -         1         .1  -  .1  .  convicted  of 

jure  any  one^  she  cannot  be  found  guilty  of  the  minor  the  transport, 
offence  under  the  8rd  section  of  the  stat.  1  Vict.  c.  89.         Snder^Tof 

that  statute,  as 
•*7-     3*  ,      •m.r  ^        "1^     /  \  the  indictment 

Verdict— Not  guilty  (a) .         did  not  charge 

the  offence  to 

B,  Yardley,  for  the  prosecution.  m\^  with°™" 

intent  to  de- 
[Attorney  for  the  prosecution — SpiUhuryJ]  fraud  or  injure 


any  one. 


(a)  See  the  case  of  Retina  v.  Paicey  antd.  Vol.  1,  p.  73. 
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1845. 


MONMOUTH  ASSIZES. 
{CmlSide). 

BEFORS  MR.  JCTSTICB  PATTB80N. 


In  tbe  year 
1845,  and  be- 
fore c(|ectnient 
broQghtyMr.N. 
applied  to  Mr. 
W.,  who  was 
afterwarda  at- 
torney for  the 
defendant  in 
the  ejectment, 
to  demand  poa- 
aeaaion  of  the 
property,  and 
they  had  a  con- 
▼ersation: — 
Held,  that,  on 
the  trial  of  the 
e)ectment,  eri- 
dence  of  thia 
conTeraation 
was  not  re- 
ceiTable;  and 
temble,  that  it 
being  ^rther 
proTed  by  Mr, 
S.,  who  re- 
ceived the 
renta  of  the 
property  for 
the  defendant, 
that  Mr.  W. 
had  been  the 
attorney  for  the 
defendant  ever 
since  the  year 
1841,  did  not 
render^the  evi- 
dence admiiei- 
ble. 


Doe  d.  Hulin  v.  Richards. 

liiJECTMENT  to  recover  a  farm  at  Cwmcarvan. 

On  the  part  of  the  plaintiff,  Mr.  Norton  was  called.  He 
stated,  that,  in  the  year  1845,  before  the  present  eject- 
ment was  brought,  he  applied  to  Mr.  W.  Addams  Wil- 
liams (who  was  the  defendant's  attorney  on  the  reoord)  on 
the  subject  of  the  property  for  which  the  present  eject- 
ment was  brought,  and  demanded  possession  of  it,  and 
then  had  a  conversation  with  him. 

Greaves,  for  the  lessor  of  the  plaintiff,  proposed  to  give 
evidence  of  this  conversation. 

Whateley,  for  the  defendant.  ^Evidence  of  this  conver- 
sation is  not  receivable,  without  shewing  that  Mr.  'Wil- 
liams then  had  some  authority  to  act  for  the  present  de- 
fendant.    His  being  his  attorney  now  is  not  sufficient. 

Greaves. — If  a  particular  state  of  things  is  proved  to 
exist  at  a  certain  time,  that  is  some  evidence  to  shew  that 
that  state  of  things  existed  both  before  and  after. 

WhateUy. — In  the  case  of  Yovng  v.  Wright  {a\  Lord 
EUenborough  held,  that  statements  made  by  an  attorney  in 
the  course  of  conversation  were  not  evidence  against  his 
client. 


(a)  1  Camp.  140. 


OXFORD  SUMMER  CIRCUIT,  9  VICT.  217 

PirrBsoN,  J. — In  the  caae  of  WagHoffy.  fViistm  {b),  it  1945, 
was  held^  that  a  letter,  written  to  the  plaintiff's  attorney 
before  action  brought  by  the  attorney  who  afterwards  ap- 
peared in  the  cause  for  the  defendant,  was  not  evidence 
of  a  fact  admitted  therein,  without  further  proof  that  the 
defendant  authorised  the  communication.  I  do  not  think 
that  I  can  receive  the  evidence,  unless  you  can  shew  by 
Knoe  other  evidence  that  Mr.  Williams  had,  at  the  time  of 
the  conversation,  some  authority  to  act  for  the  defendant; 
and  the  mere  fact,  that  he  so  acted  at  the  time  of  the  con- 
veraation,  is  not  sufficient. 

On  the  part  of  the  lessor  of  the  plaintiff,  Mr.  Seymour 
was  called.  He  stated  that  he  was  the  steward  of  the  de- 
fendant, and  that  he  received  for  him  the  rents  of  the  pro- 
perty in  question ;  and  that  he  knew  that  Mr.  W,  Addams 
Williams  had  acted  as  the  attorney  of  the  defendant,  Mr. 
Kichards,  ever  since  the  death  of  his  father,  Mr.  John 
Bichards,  in  the  year  1841. 

Greaves  now  proposed  to  give  evidence  of  the  conversa- 
tion between  Mr.  Norton  and  Mr.  W.  Addams  WiUiams. 

Patteson,  J. — ^The  evidence  of  Mr.  Seymour  carries  the 
matter  one  step  further  than  before,  as  he  proves  that  Mr. 
WiUiams  acted  as  the  attorney  of  the  defendant  ever  since 
the  year  1841.  However,  in  the  case  of  Perkim  v.  Hawk- 
9haw(e),  Mr.  Justice  Holrayd  held,  that  "  matter  of  conver- 
sation with  an  attorney  could  not  be  evidence  against  his 
client ;''  the  conversation  in  that  case  amounting  to  the  ad- 
inission  of  the  signing  of  a  deed  :  and  Lord  Ellenborough, 
in  the  case  of  Young  v.  Wright  {d),  said,  ''It  is  clear  that 
whatever  the  attorney  says  in  the  course  of  conversation, 
it  is  not  evidence  in  the  cause.'' 

Grtaoes. — In  those  cases  the  conversations  were  with  third 
%  4  B.  &  Ad.  339.        (c)  2  Stark.  N.  P.  C.  240.      (d)  1  Camp.  141. 
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1845.  persons.  I  put  it  that  Mr.  Williams  was  the  attorney  of 
the  defendant,  acting  for  him  generally  since  1841,  and 
that  Mr.  Norton  went  to  him  to  demand  possession  of  this 
property.  In  casnal  conversation,  an  attorney  would  not 
be  acting  within  the  scope  of  his  agency. 

Whateley.— Where  the  attorney  was  not  at  the  time  the 
attorney  in  the  suit,  it  must  be  shewn  that  he  had  author- 
ity to  make  the  admission. 

Patteson,  J. — I  do  not  think  that  the  case  is  quite  in 
the  same  situation  as  it  was  before  Mr.  Seymour  was 
called.  He  received  the  rents  of  this  very  property  for  the 
defendant,  and  he  says  that  Mr.  Williams  acted  as  attornej 
for  the  defendant  ever  since  the  year  1841.  I  have  very 
great  doubt  whether  the  evidence  is  receivable;  the  incli- 
nation of  my  opinion  is  against  it ;  but  if  Mr.  Greaves  will 
give  the  evidence  at  his  own  peril  I  will  receive  it,  but  I 
have  very  considerable  doubt.  I  take  it  as  a  fact,  that  Mr. 
Williams  was  employed  generally  as  the  attorney  of  Mr. 
Bichards,  the  defendant,  ever  since  the  death  of  his  fatberj 
Mr.  John  Richards,  in  1841.  Nevertheless,  I  still  very 
much  doubt  whether  evidence  of  this  conversation  is  re- 
ceivable. 

The  evidence  was  not  given,  and,  after  some  further  evi- 
dence in  the  case  had  been  given,  the  plainti£P  was  non- 
suited. 

Nonsuit. 

Greaves,  FrancUion,  and  Keating,  for  the  plaintiff. 
Whateley,  and  John  Gray,  for  the  defendant 

[Attornies— Croomtf  ^  Son,  and  W.  Addams  fFUliawu.J 
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BB70BB  LORD  CHIEF  BABON  POLLOCK  AND  BARON  PLATT. 


READING  ASSIZES. 
{CivU  Side). 

BBFOBB  LOBD  CHIEF  BABON  POLLOCK. 

Naibh  V.  Bbown  and  Another.  March  2nd, 

Issue  directed  by  the  Court  of  Exchequer^  under  the  In-  Where  counsel 
terpleader  Act,  to  try  whether  certain  goods  seized  under  opeM*fi^*^to' 
a  iadgment  obtained  against  one  Caird  by  the  defendants,  *J»«J«»nrf  but 

°  °  "  '    does  not  go 

as  assignees  of  one  Bond^  a  bankrupt^  were^  at  the  time  of  into  any  eri- 
the  seizure^  the  goods  of  the  plaintiff  in  the  issue.  counsel  for  the 

It  was  proved  on  the  part  of  the  plaintiff,  that,  in  S^'^^^JlJinto 
March,  1845,  Bond,  who  had  carried  on  the  business  of  a  f>«bt  to  reply, 
grocer  in  Beading,  became  embarrassed,  and,  under  the  discretion  of 
advice  of  a  solicitor,  offered  12*.  6rf.  in  the  pound  to  his  object  oTaii^ 
creditors.     At  this  time  legal  proceedings  had  been  taken  ^"^^  •  "V^y  ™ 
against  him,  and  he  had  reason  to  expect  a  judgment  being,  that  in. 
against  him  by  Messrs.  Stubbs  &  Co.   Bond,  who  was  called  i^  ^  done  by 
as  a  witness,  said,  in  his  cross-examination,  that  he  was  llfjL^f"*  *"' 

'  '  properly  open- 

served  with  a  writ,  but  denied  that  he  had  been  served  with  ^»  ''hen  the 
a  notice  in  bankruptcy  before  his  dealing  with  a  person  counsel  has  no 
named  Caird,  to  whom  he  was  indebted  in  £90;  and  that,  pro^'ih^L. 
on  the  2l8t  of  April,  1845,  he  sold  goods  to  Caird  and  took 
bills  for  the  amount,  which  not  being  paid  when  due,  and 
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1846.  ^®  (Bond)  having;  in  October,  been  declared  a  bankrupt, 
lua  assignees  (the  present  defendants)  sued  Caird  upon  the 
bills  and  recovered  judgment,  and  sued  out  execution 
against  Caird  on  the  judgment  under  which  the  goods  in 
question  were  seised.  A  chdm  to  these  goods  was  put  in 
by  the  plaintiff  Naish,  who  was  the  £Bither-in-Iaw  of  Bond, 
who  set  up  a  sale  of  the  goods  for  iE76  from  Caird  to 
him. 

Talfourd^  Seijt.,  for  the  defendants,  stated  to  the  jury, 
that  he  would  prove  that  Bond  had  been  served  with  a 
notice  in  bankruptcy,  which  Bond  had  denied ;  also,  that 
he  would  prove  that  Caird,  six  days  before  the  assignment 
to  him,  had  been  put  down  by  Bond  as  a  creditor  of  his 
for  £23 :  but  he  did  not  call  any  witness,  or  give  any  evi- 
dence on  any  of  these  points. 

Whateley  claimed  a  right  to  reply,  as  facts  had  been 
opened  to  the  jury  for  the  defendants;  and  that,  his  counsel 
having  afterwards  declined  to  prove  those  facts,  they  ought 
not  to  be  left  to  the  jury  without  the  plaintiff's  counsel 
commenting  upon  them. 

Pollock,  C.  B. — The  right  to  comment  by  way  of  reply 
on  statements  of  fact  made  by  counsel  for  the  defendanti 
when  no  evidence  is  adduced,  is  not  an  absolute  right,  but 
ouly  one  subject  to  the  opinion  of  the  Court.  I  think  you 
have  not  that  right ;  the  object  of  the  rule  is,  to  check  the 
statements  of  counsel.  In  my  experience,  where  a  fact  has 
been  opened,  and  a  witness  has  turned  out  to  be  bond  fit 
absent,  there  has  been  no  reply  allowed.  In  my  opinion,  the 
rule  is  always  subject  to  the  control  of  the  Judge :  the  ob- 
ject of  the  rule  is  to  take  care  that  injustice  shall  not  be  done 
by  facts  being  improperly  opened  when  counsel  has  no  ts- 
ieniian  of  proving  them.     Here,  in  my  opinion,  no  injus- 
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tioe  will  be  done.    If  70a  are  entitled  to  a  new  trial  on 
this  gronnd^  you  can  apply  for  it. 

The  jury  found  the  issue  in  the  nega- 
tive (a). 

Whatelejf  and  Selfe,  for  the  plaintiff. 

Ta^lourd,  Seijt,  and  F.  V.  Lee,  for  the  defendants. 

[Attondes— /.  Ni0iO9tj  and  HiU  ^  Mattheun.^ 
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(a)  In  die  case  of  Bex  y.  Big- 
«flW;  (4  D.  &  R.  70),  H.  T.,  1824, 
AbboUj  C.  J.,  said,  <*  I  was  of 
Gpinion  at  the  trial,  and  I  am  now 
of  opinion,  that,  if  the  counsel  for 
the  defendant,  in  his  address  to  the 
juiy,  opens  new  facts  or  circum- 
itaoces  which  ^o  to  the  merits  of  the 
caae,  and  declines  calling  witnesses 
to  tupport  them  in  evidence,  the 
counsel  for  the  prosecution  has  a 
right  of  general  reply."  Bayley, 
Hoirayd,  and  Best,  Js.,  who  were 
present,  did  not  dissent  from  the 
propriety  of  this  ruling ;  but  in  the 
case  of  Crerar  ▼.  Sodo,  (M.  &  M. 


85),  Sittings  after  T.  T.,  1827, 
where  the  defendant's  counsel 
opened  facts,  to  prove  which  no 
witness  was  called,  and  the  plain- 
tiff's counsel  insisted  on  the  right 
to  reply,  which  defendant's  coun- 
■el  resisted,  except  on  condition  of 
the  facts  being  admitted  as  proved, 
Lord  TenUrden,  C.  J.,  said,  «  If 
the  defendant's  counsel  refuse  to 
call  a  witness  to  establish  the  ftcts 
which  they  have  undertaken  to 
establish,  the  Judge  may,  in  his 
discretion,  permit  a  reply ;  but,  as 
to  the  strict  right,  the  practice  is 
clearly  against  it" 


1846. 


{Crown  Side). 

BSrOBE   BARON   PLATT. 


ReOINA  t;.  BUTLSB. 


March  2nd. 


-Larceny. — ^The  indictment  charged  the  prisoner  with  A.  was  indicted 

having  stolen  one  piece  of  the  current  silver  coin  of  this  BhiUing  wUch 

reahn  called  a  shilling,  the  property  of  Charles  Spencer.  ^ousT^Mkid 

It  appeared  that  the  prisoner  was  taken  into  custody  by  ^^  v^^  ^^  ^^ 

Henry  Wilson,  a  constable,  and  the  shilling,  which  had  suble  found 

been  previously  marked  and  placed  in  a  till,  found  in  his  idJ^JSMtton. 

and  asked  him 
if  he  had  any 
iBore  money  of  Mr.  S.'s  shout  him.    The  prisoner  produced  some  hslf-crowns,  and  then  made 
•  lUtement  t—Held,  that  this  statement  was  not  receivabla  m  evidence,  on  the  ground  that  it 
iditod  to  another  and  distinct  felony. 
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1846.  possession.  The  constable  (Wilson)  stated,  that,  upon  his 
asking  the  prisoner  if  he  had  any  more  money  of  Mr. 
Spencer's  about  him,  the  prisoner  produced  some  half- 
crowns,  and  said  something  respecting  them. 

J.  Jefferys  WUHams,  for  the  prisoner,  objected  that  this 
evidence  was  inadmissible,  as  being,  if  anything^  proof  of  a 
distinct  felony. 

John  Gray,  for  the]^prosecation. — I  submit,  that  the  eri- 
dence  is  receivable,  as  it  accompanies  a  statement  made  by 
the  prisoner  when  he  was  apprehended  on  this  charge.  In 
the  case  of  Pearson  v.  Le  Maitre  (a),  it  was  held,  in  an 
action  for  a  libel,  that  other  libels  might  be  given  in  en- 
deuce  with  a  view  of  shewing  the  intention  of  the  party. 

J.  Jefferys  Williams. — In  the  case  of  an  action  for  libel, 
it  might  be  open  to  the  plaintiff  to  shew  the  animus  of  the 
defendant.  Here,  the  stealing  of  these  half-crowns,  if 
they  were  stolen,  was  a  felony  in  itself,  and,  if  included  in 
the  present  indictment,  the  prosecutor  would  have  been 
put  to  his  election,  provided  it  had  appeared  to  have  been 
a  different  taking  from  that  charged  as  to  the  shilling. 
Here,  it  fortiori,  the  evidence  is  inadmissible,  as  this  charge 
is  not  on  the  record  at  all.  The  cases  in  which  other 
offences  can  be  given  in  evidence,  such  as  embezzlement 
and  offences  relating  to  the  coin,  are  expressly  provided 
for  by  particular  statutes. 

Platt,  B. — The  objection  is  good  and  must  prevail. 

The  evidence  was  rejected. 

Verdict — ^Not  guilty. 

John  Grey,  for  the  prosecution. 

J.  Jefferys  WiUiams,  for  the  prisoner. 

[Attornies— Crowdfy  Sf  Son,  and  Slocombe.^ 
(a)  6  Scott,  N.  R.,  607 ;  12  Law  J.,  N.  S.,  C.  P.,  258. 
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18-16. 

Reoina  v.  John  Weller.  March  2nd. 

JjARCENY. — ^The  prisoner  was  indicted  for  stealing,  on  Everything 

the  10th  of  January,  1846,  three  hen  fowls,  the  property  fore  a  magiB.  ' 

of  Robert  Boyce.  T^Z^of 

On  the  part  of  the  prosecution,  it  was  proved  by  a  wit-  «  pcreon  on  a 

nessy  named  Sexton,  that  he  compared  the  shoes  of  the  pri-  felony  ihould 

soner  with  some  foot-prints  near  the  fowl-house  of  the  pro-  jq  the  depori- 

aecator,  which  corresponded  in  every  respect,  except  that  ^ateri^i  to^tbe 

there  were  some  nails  in  the  shoes  which  appeared  to  have  case. 
-  Where,  dor- 

been  recently  put  into  the  shoes,  and  of  which  no  marks  ing  the  eza. 

appeared  in  the  foot-prints.    This  witness  stated,  that,  when  ^i^Ms  b^ore 

he  was  before  Mr.  Higgs,  the  magistrate,  on  the  examina-  *  magwtratc,  in 

tion  of  the  prisoner  on  this  charge,  and  was  giving  his  evi-  charge  of  fe. 

dence  as  to  these  nails  in  the  shoes,  the  prisoner  said  some-  ^ner  inter- 

thingastothenailB.  ^Z'^i^ 

is  material  to 
the  case  I  anch 

/.  Jefferys  Williams,  for  the  prisoner. — What  the  pri-  obsemition 
soner  said  before  the  magistrate  will  appear  by  the  depo-  down  in^he 
sitions.  ^^S^^'!'',^'. 

and  if  It  be  not, 
the  Judge  at 
the  trial  will 

Carrington,  for  the  prosecution. — This  was  not  said  by  not  aUow  any 
the  prisoner  in  making  his  statement  before  the  magistrate  to^be'c^ra/ 
in  answer  to  the  charge,  but  was  an  observation  made  by 
the  prisoner  while  the  witness  Sexton  was  giving  his  evi- 
dence in  support  of  the  charge. 

Platt,  B. — I  do  not  find  anything  in  the  depositions  as 
to  this  observation  of  the  prisoner. 

Carrinffton, — By  the  stat.  7  Geo.  4,  c.  64,  s.  2,  it  is 
enacted,  that  the  justices  or  justice,  before  they  admit  to 
bail  or  commit  to  prison  "  any  person  arrested  for  felony, 
or  on  suspicion  of  felony,  shcUl  take  the  examination  of 
'uch  person,  and  the  information  upon  oath  of  those  who  shall 
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1846.  Anoti'  the  facts  and  circumstances  of  the  case,  and  shall  put 
the  same,  or  as  much  thereof  as  shall  be  material,  into  writ- 
ing  f'  and  theae  ''  examinations  "  and  "  informations  "  are 
to  be  delivered  to  the  proper  officer  of  the  court  in  which 
the  trial  is  to  be.  I  submit,  therefore,  that,  by  this  enact- 
ment, anything  that  the  prisoner  says  before  the  magis- 
trate, except  what  he  says  in  making  his  statement  in 
answer  to  the  charge  after  all  the  evidence  in  support  of 
the  charge  is  gone  through,  need  not  be  taken  down  in 
writing. 

Platt,  fi. — The  safe  and  correct  rule  is,  that,  on  the 
examination  of  a  person  charged  with  felony,  everything 
that  is  material  which  occurs  before  the  magistrate  should 
be  taken  down  in  the  depositions,  and  returned  to  the 
Judge  who  tries  the  case;  and  if,  during  the  examination 
of  a  witness  in  support  of  the  charge,  the  prisoner  makes 
any  statement  or  observation  which  is  material,  it  ought 
to  be  taken  down  in  the  depositions.  If  this  be  not  donej 
evidence  is  left  to  depend  upon  memory,  when  it  might  be 
reduced  into  writing,  which  cannot  change.  I  shall  not 
receive  any  evidence  of  what  occurred  before  the  commit- 
ting magistrate,  except  the  depositions. 

The  evidence  was  rejected. 

Verdict— Guilty. 

Carrington,  for  the  prosecution. 

/.  J^erys  ffiUiams,  for  the  prisoner. 

[Attomie*— FT.  C.  Ward,  and  Vbwles.'] 
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1846. 
WORCESTER  ASSIZES.  '"^'^^ 

{Crown  Side). 

BBFOBB   LORD   CHIEF   BABON   POLLOCK, 


KxoiNA  t'.  Elisabeth  Lauohbb. 

JIOUSEBREAKING.— The  prisoner  was  indicted  for  A  married  wc 
breaking  and  entering  the  dwelling-house  of  Joseph  Tjrler,  b^ed  on  a 
and  stealing  therein  five  sovereigns,  his  property.  ^d'Sr  hw^"^' 

It  appeared  that  a  police  constable  went  to  the  honse^'^**'  ^^  ^^^ 

,         Y^  '^  presence  of  the 

Where  the  prisoner  lived,  she  being  a  married  woman  who  constable,  held 
resided  with  her  husband,  and  upon  the  police  constable  i^Ttoherto 
charging  her  with  breaking  into  the  house  of  the  prosecu-  SSJ^^ide^^* 
tor  and  stealing  his  money,  she  denied  it:  but  her  husband  ■tatcment:— 

^  ;      ,  ,,   ,         .*    ,       ,  H«W,thatit 

commg  in  soon  afterwards,  he  told  her,  if  she  knew  any-  was  not  re* 
thing  about  it,  to  ieU  the  truth.    The  constable  was  pre-  ^^l^lt 
wnt  at  the  time  and  made  no  observation,  except  that  he  ^nccmcnt  held 

'  *^  out  m  the  pre- 

mnst  take  her  to  the  station-house,  and  desired  her  to  go  aeooe  of  the 

np  stairs  and  put  her  things  on ;  while  she  was  up  stairs,  the  same  in 

she  desired  the  constable  to  call  her  husband,  and  then  Sj[~^n  Wd 

Jnade  a  statement  as  to  certain  articles  of  dress,  which  she  ^^^  ^m. 

Where  stolen 
produced,  as  having  been  purchased  with  the  money  which  goods  are 

had  been  stolen.  ^™'s  ho^, 

Upon  the  details  of  this  statement  being  asked  of  the  Sf  *^!^*" 

witness,  makes  a  state- 

ment exonerat- 
ing him  and 

fV.  H.  Cooke,  for  the  prisoner,  objected,  that  what  the  he«c5^wmW# 
prisoner  said  was  inadmissible,  as  it  was  obtained  in  con-  that,  with  re. 

'  spect  to  the  ad- 

^uence  of  an  inducement  held  out  by  the  husband  in  the  missibiltj  of 
presence  of  the  constable,  who  did  not  express  his  dissent  in  evidence 
from  what  the  husband  said.     He  cited  the  case  of  Rex  '^!^t!fnl. 

may  oe  a  qnes- 

^.  Taylor  la).    He  also  contended,  that,  as  the  produce  of  tion whether 

^        ^  f  *  /  *r  thedoctnneof 

presumed  ooer- 

(a)8C.&P.783.  5ply***°°* 

VOL.  II.  Q  N  P. 
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1846.  ^^^  stolen  property  was  found  in  the  hosband^s  house,  he 
W2is primd  facie  liable  to  account  for  it;  and  that  a  state- 
ment made  by  the  wife  in  the  presence  and  under  the  co- 
ercion of  her  husband,  by  which  she  accused  herself  and 
exculpated  him,  was  clearly  caused  by  undue  influence  on 
her  mind,  and  could  not  be  received  as  a  free  and  un- 
biassed confession. 

H,  J.  Hodgson,  for  the  prosecution. — It  may  be  conceded 
that  the  inducement  held  out  by  the  husband  in  ihe  presence 
of  the  constable  stands  in  the  same  position  as  if  it  had 
been  held  out  by  the  constable  himself;  but  I  submit,  tbat, 
as  no  promise  or  threat  was  made  to  the  prisoner,  but  she 
was  merely  urged  to  do  that  which  is  a  moral  duty,  name- 
ly, to  tell  the  truth,  her  statement,  which  followed  such 
an  inducement,  was  admissible,  whether  made  to  a  person 
in  authority  or  not.  In  the  case  of  Rex  v.  Court  {b),  where 
a  magistrate  told  the  prisoner  to  be  sure  to  tell  *the  truth, 
and  a  statement  was  made  in  consequence,  it  was  held  by 
LUiledale,  J.,  to  be  receivable.  If  the  expression  used  be 
not  calculated  to  raise  a  hope  of  any  temporal  advantage, 
it  will  not  invalidate  the  confession. 

Pollock,  C.  B. — ^Thefact  of  the  constable  being  present, 
and  not  dissenting  from  what  was  said,  places  the  expres- 
sions used  by  the  husband  on  the  same  footing  as  if  they 
had  been  used  by  the  constable;  and  I  think,  that,  as  the 
constable  was  a  person  in  authority,  such  an  indoce- 
ment  ought  to  be  sufficient  to  exclude  the  admission.  In 
the  case  of  Rex  v.  Court,  it  would  seem,  from  the  report, 
that  the  prisoner  was  about  to  make  a  statement  when  the 
magistrate  made  the  observation  about  telling  the  truth, 
and  it  cannot,  therefore,  be  considered  as  caused  solely  by 
that  observation.  Besides,  I  think  there  is  a  great  desi  of 
weight  in  what  is  urged  by  Mr.  Cooke  as  to  the  e£Pect  of  the 

(h)  7  C.  &  P.  486. 
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praoner^a  statement  being  to  exeolpate  her  husband;  and        1345^ 
that  I  onght  to  be  careful  not  to  admit  anything  which 
may  have  been  said  in  consequence  of  his  coercion. 

Verdict — Not  guilty. 
H,  J.  Hodgson^  for  the  prosecution. 
W.  H.  Cooke,  for  the  prisoner. 

[Attomies— P«2fefi,  and  WimaU  S^  Pritekard.} 


STAFFORD  ASSIZES. 
{Crown  Side). 

BErOKE   MB.    BARON    PLATT. 


ReGINA  V.  MaBT  BowEN.  March  JQth, 

Digamy. — The  prisoner  was  indicted  for  feloniously  in  a  case  of 
marrying  William  Harrison  on  the  28rd  of  February,  1845,  ^/,i  ^^ 
her  former  husband,  Gteorge  Bowen,  being  then  alive.  kSniae^in  a 

To  prove  the  first  marriage,  an  examined  extract  from  chapel,  it  is  ne- 

A"L-  oir^iiM^-n  .  -■    ccssary  to  shew 

tbe  register  of  the  Chapel  of  Great  Burr  was  put  m,  and  either  that  the 

it  was  proved  that  Great  Burr  Chapel  was  a  chapel  in  the  Kch  ha°i^ 

parish  of  Aldridge;  and  the  marriage  there  of  the  prisoner  ^^  ^^  , 

and  her  first  husband,  in  the  year  1843,  was  also  proved  Ushed  before 

by  persons  who  were  present;  and  the  clerk  of  the  chapel  Geo.  3/c.  33, 

also  proved  that  marriages  had  been  solemnized  there  for  ^^^i^ 

the  last  twenty  years,  but  no  register  was  produced,  nor  ^^^  ^^^^' 

uiy  further  evidence  given  as  to  the  celebration  of  mar-  that  act,  and 

nages  or  publication  of  banns  there.  6  O^eo.  4,  c.  92; 

and  proof  that 
BBuriaget  have  been  aolemniied  there  for  the  last  twenty  years  is  not  saffieient  for  this  porpose. 

q2 
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E.  Yardky,  for  the  prisoner. — ^I  submit,  that  this  prose- 
cution must  fail,  unless  there  be  evidence  to  shew  that  this 
chapel  was  erected  since  the  26  Oeo.  2,  and  before  the  6 
Geo.  4.     By  the  stat.  6  Geo.  4,  c.  92,  it  is  enacted,  ''  that 
all  marriages  already  solemnized  in  any  church  or  public 
chapel  in  that  part  of  Great  Britain  called  England  and 
Wales,  and  the  town  of  Berwick-upon-Tweed,  erected  since 
the  making  of  the  said  act  of  the  26  Geo.  2  (a),  and  con- 
secrated, shall  be  as  good  and  valid  in  law  as  if  such  mar- 
riages had  been  solemnized  in  parish  churches  or  public 
chapels  having  chapelries  annexed,  and  wherein  banns  had 
been  usually  published  before  or  at  the  time  of  passing  the 
said  first-mentioned  act.^'    In  the  case  of  Re^p  t.  7%«  /»- 
habitants  of  Northfield  {b)^  decided  in  the  year  1781,  it  was 
held,  that  a  marriage  was  void  if  celebrated  in  a  chapel 
erected  since  the  stat.  26  Geo.  2,  although  marriages  had 
been  de  facto  frequently  celebrated  there  (c).   If  this  chapel 
was  erected  and  consecrated  after  the  26  Geo.  2,  and  before 
the  6  Geo.  4,  that  should  be  proved;  or  if  at  this  chapel 
marriages  were  really  celebrated  before  the  26  Gteo.  2,  the 
production  of  the  register  would  have  proved  that  such 
was  the  fact.    In  the  case  of  Tanxnion  v.  Wybom{d\  which 

(a)  The  stat.  26  Geo.  2,  c.  33,  lemnized  in  a  chapel  erected  ibce 

commonly  known  as  **  The  Marri-  26  Oeo.  2  is  Toid,  although  bann 

age  Act."  have  been    frequently  publUhedi 

(6)  Dougl.y  Ist  ed.,  634;  2nd  and  marriages  <2e/acto  solemnized 

ed.,  653.  there  from  the  time  of  its  erection. 

(c)  Mr.  (now  Lord)  Campbell,  But,  as  many  marriages,  from  i^ 

in  a  note  to  the  case  of  Taunton  norance  and   inadTcrtence,  bare 

V.  ^^6om,  Esq.,  (2  Camp.  299,  n.),  been  solemnized  in  such  chapels, 

says,    "   In    Rex    y.   Narlhfield,  acts  have  from  time  to  time  been 

(Doug.  658),  the  Court  of  King^s  passed  to  render  them  valid  under 

Bench  determined,  that,  by  *  a  pul>-  certain  restrictions,  and  to  exempt 

lie  chapel  in  which  banns  have  the  officiating  clergyman  from  the 

been  usually  published,'  the  Legis-  penalties  they  had  incurred,"  snd 

lature  meant  a  chapel  existing  at  he  refers  to  the  stats.  21  Geo.  3> 

the  time  when  the  Marriage  Act  c.  53;  44  Geo.  3,  c.  77;  and  48 

passed,  and  in  which  banns  had  Geo.  3,  c  127. 
then  been  usually  published;  and,  (d)  2  Camp.  297. 

consequently,  that  a  marriage  so- 
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was  an  action  for  crim.  con.,  it  appeared  that  the  plaintiff's  ig^g, 
marriage  bad  been  solemnized  in  the  Chapel  Royal  of  the 
Tower  of  London,  and  it  was  there  held,  that,  where  a 
marriage  was  solemnized  in  a  chapel,  there  must  be  some 
eyidenoe  given  that  banns  were  usually  published  there 
before  the  passing  of  the  stat.  26  Geo.  2,  c.  33,  but  that 
it  was/irmd  fade  sufficient  for  this  purpose  to  produce  an 
old  register  of  marriages  solemnized  in  the  chapel  before 
the  passing  of  that  statute,  and  a  regular  register  of  banns 
pnbhshed  there  since;  and  to  prove,  that,  within  the  re- 
collection of  witnesses  who  have  attended  the  chapel> 
banns  have  been  pubUshed  and  marriages  scdemnized  in  it 
from  time  to  time  of  late  years. 

Huddkstan,  for  the  prosecution. — I  submit,  that  proof  of 
the  cdebration  of  marriages  in  this  chapel  for  twenty  years 
nises  a  presumption  that  marriages  have  been  celebrated 
there  ever  since  a  time  antecedent  to  the  26  Geo.  2 ;  and 
that,  in  the  absence  of  all  evidence  to  the  contrary,  this 
evidence  is  sufficient. 

Platt,  B. — I  think  the  objection  is  good.  The  prisoner 
must  be  acquitted. 

Verdict — ^Not  guilty, 

Huddleaion,  for  the  prosecution. 
£'  Vardley,  for  the  prisoner. 

[Attomiefl — Brown,  and  BamettJ] 
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BEVORE    LORD   CHIEF    BARON   POLLOCK. 


March  23r(f.  Begina  V.  JoHN  SwiNDALL  and  James  Osborne. 

If  each  of  two  Manslaughter.— The  prisoners  were  indicted  for 
driving  a  cart  the  manslaughter  of  one  James  Durose.  The  second  count 
and  ftuSoaiT'"    ^^  ^^®  indictment  charged  the  prisoners  with  inciting  each 

rate,  and  they  other  to  drive  their  carts  and  horses  at  a  furious  and  dan- 
be  melting  each  . 

other  to  drive  gerous  rate  along  a  public  road,  and  with  dnnng  their 
mndfbrioaTrate  carts  and  horses  over  the  deceased  at  such  furious  and 
*ike^oad^*and  dangcrous  rate,  and  thereby  killing  him.  The  third  count 
one  of  the  carta    charged  Swiudall  with  driving  his  cart  over  the  deceased, 

run  over  a  man  ,Vvi  .ii.  -t  i  •• 

and  kill  him,  and  Osbomc  With  being  present,  aiding  and  assistmg. 
^rsoMbguUty  The  fourth  count  charged  Osborne  with  driving  his  cart 
^™  ht'  and  ^^®^  *^®  deceased,  and  Swindall  with  being  present,  aiding 
it  ifl  no  ground    and  assisting. 

of  defence,  that 
the  death  was 

^^thc  n^^K^  Upon  the  evidence,  it  appeared  that  the  prisoners  were 

gence  of  thede-  ©ach  driving  a  cart  and  horse,  on  the  evening  of  the  12th 

ceased  himself,  mi 

or  that  he  was  of  August,  1845.  The  first  time  they  were  seen  that  even- 
drunk  at  the*^  i^g  ^^  A^  Draycott  toll-gate,  two  miles  and  a  half  from  the 
^*°GeneraUy,  V^^^  where  the  deceased  was  run  over.  Swindall  there  paid 
it  may  be  laid  the  toll,  not  oulv  for  that  night,  but  also  for  haring  passed 

down,  that* 

where  one  by  with  Osbomc  through  the  same  gate  a  day  or  two  before, 
hasc^^buted  They  then  appeared  to  be  intoxicated.  The  next  place  at 
imSher*^uf  ^^^^  ^^^7  ^^^^  ^®®^  '^^  Tcau  firidge,  over  which  they 
guilty  of  man-  passed  at  a  gallop,  the  one  cart  close  behind  the  other. 
A  person  there  told  them  to  mind  their  driving:  this 
was  990  yards  from  the  place  where  the  deceased  was 
killed.  The  next  place  where  they  were  seen  was  forty- 
seven  yards  beyond  the  place  where  the  deceased  was 
killed.  The  carts  were  then  going  at  a  quick  trot,  one 
closely  following  the  other.  At  a  turnpike-gate  a  quarter 
of  a  mile  from  the  place  where  the  deceased  was  killed. 


slaughter. 
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Swindally  who  appeared  all  along  to  have  been  driving  the  \g4s, 
first  cart,  told  the  toll-gate  keeper,  "  We  have  driven  over 
an  old  man  ;'*  and  desired  him  to  bring  a  light  and  look  at 
the  name  on  the  eart ;  on  which  Osborne  pushed  on  his 
cart,  and  told  Swindall  to  hold  his  bother,  and  they  then 
started  o£f  at  a  quick  pace.  They  were  subsequently  seen 
at  two  other  places,  at  one  of  which  Swindall  said  he  had 
sold  his  concern  to  Osborne.  It  appeared  that  the  carts 
were  loaded  with  pots  from  the  potteries.  The  surgeon 
proved  that  the  deceased  had  a  mark  upon  his  body  which 
woxdd  correspond  with  the  wheel  of  a  cart,  and  also  seve- 
ral other  bruises,  and,  although  he  could  not  say  that  both 
carts  had  passed  over  his  body,  it  was  possible  that  both 
might  have  done  so. 

Greaves,  in  opening  the  case  to  the  jury,  had  submitted 
that  it  was  perfectly  immaterial  in  point  of  law,  whether 
one  or  both  carts  had  passed  over  the  deceased.  The  pri- 
soners were  in  company,  and  had  concurred  in  jointly  driv- 
u^g  furiously  along  the  road ;  that  that  was  an  unlawful 
act,  and,  as  both  had  joined  in  it,  each  was  responsible  for 
the  consequences,  though  they  might  arise  from  the  act  of 
the  other.  It  was  clear  that  they  were  either  partners, 
Qiaster  and  servant,  or  at  all  events  companions.  If  they 
luid  been  in  the  same  cart,  one  holding  the  reins,  the  other 
the  whip,  it  could  not  be  doubted  that  they  would  be  both 
liable  for  the  consequences ;  and  in  effect  the  case  was  the 
Bame,  for  each  was  driving  his  own  horse  at  a  furious 
pace,  and  encouraging  the  other  to  do  the  like. 

At  the  close  of  the  evidence  for  the  prosecution,  Allen, 
Seijt.,  for  the  prisoners,  submitted,  that  the  evidence  only 
proved  that  one  of  the  prisoners  had  run  over  the  deceased, 
and  that  the  other  was  entitled  to  be  acquitted* 

Pollock,  C.  B. — I  think  that  that  is  not  so.  I  think 
that  Mr.  Greaves  is  right  in  his  law.    If  two  persons  are 
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1846.        i^  ^^  ^^7  inciting  each  other  to  do  an  nnhiwful  act,  and 
't;"'^'    ^      one  of  them  runs  over  a  man.  whether  he  be  the  first  or 

Rboina  ' 

V.  the  last  he  is  equally  liable :  the  person  who  nms  over  the 

man  would  be  a  principal  in  the  first  degree^  and  the 
other  a  principal  in  the  second  degree. 

Allen,  Seijt. — The  prosecutori  at  all  events^  is  bound  to 
elect  upon  which  count  he  will  proceed. 

Pollock^  C.  B. — ^That  is  not  so.  I  very  well  recoUect 
that  in  Regina  t.  Goode  there  were  many  modes  of  death 
specified,  and  that  it  was  also  alleged  that  the  deceased  was 
killed  by  certain  means  to  the  jurors  unknown.  When 
there  is  no  evidence  applicable  to  a  particular  count,  that 
count  must  be  abandoned ;  but  if  there  is  evidence  to  sup- 
port a  count,  it  must  be  submitted  to  the  jury.  In  this  case 
the  evidence  goes  to  support  all  the  counts  (a). 

AUen,  Serjt.,  addressed  the  jury  for  the  prisoners. 

Pollock,  C.  B.,  (in  summing  up). — The  prisoners  are 
charged  with  contributing  to  the  death  of  the  deceased,  by 
their  negligence  and  improper  conduct,  and,  if  they  did  so, 
it  matters  not  whether  he  was  deaf,  or  drunk,  or  negligent, 
or  in  part  contributed  to  his  own  death ;  for  in  this  con- 
sists a  great  distinction  between  civil  and  criminal  proceed- 
ings. If  two  coaches  run  against  each  other,  and  the 
drivers  of  both  are  to  blame,  neither  of  them  has  any 
remedy  against  the  other  for  damages.  So,  in  order  that 
one  ship-owner  may  recover  against  another  for  any  damage 
done,  he  must  be  firee  from  blame :  he  cannot  recover  from 
the  other  if  he  has  contributed  to  his  own  injury,  however 
slight  the  contribution  may  be.  But,  in  the  case  of  loss  of 
life,  the  law  takes  a  totally  difierent  view — ^the  converse  of 
that  proposition  is  true;  for  there  each  party  is  respon- 
sible for  any  blame  that  may  ensue,  however  large  the  share 

(a)  See  the  case  oi  Regina  v.  0* Brian,  ante,  p.  115. 
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may  be ;  and  so  highly  does  the  law  yaltie  htimaii  life,  that  1945, 
it  adniits  of  no  justification  wherever  life  has  been  lost, 
and  the  carelessness  or  negligence  of  any  one  person  has 
contribated  to  the  death  of  another  person.  Generally,  it 
may  be  laid  down,  that,  where  one  by  his  negligence  has  con- 
tribated to  the  death  of  another,  he  is  responsible;  there- 
fore, you  are  to  say,  by  your  verdict,  whether  you  are  of 
opinion  that  the  deceased  came  to  his  death  in  consequence 
of  the  negligence  of  one  or  both  of  the  prisoners.  A  dis- 
tinction has  been  taken  between  the  prisoners  :  it  is  said 
that  the  one  who  went  first  is  responsible,  but  that  the 
second  is  not.  If  it  is  necessary  that  both  should  have  run 
over  the  deceased,  the  case  is  not  without  evidence  that 
both  did  so.  But  it  appears  to  me  that  the  law,  as  stated 
by  Mr.  Greaves,  is  perfectly  correct.  Where  two  coaches, 
totally  independent  of  each  other,  are  proceeding  in  the 
ordinary  way  along  a  road,  one  after  the  other,  and  the 
driver  of  the  first  is  guilty  of  negligence,  the  driver  of  the 
second,  who  had  not  the  same  means  of  pulling  up,  may  not 
be  responsible.  But  when  two  persons  are  driving  together, 
encouraging  each  other  to  drive  at  a  dangerous  pace,  then, 
whether  the  injury  is  done  by  the  one  driving  the  first  or 
the  second  carriage,  I  am  of  opinion  that  in  point  of  law 
the  other  shares  the  guilt. 

Verdict — Guilty. 
Greanei  and  KywMrsley,  for  the  prosecution. 

Mm,  Serjt.,  and  G.  H.  Whalley,  for  the  prisoners. 

{AiUnmt^—'BagMhaw,  and  YoungJl 
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SHRBWSBUEY  ASSIZES. 
{Croum&de). 

BEFORE    LORD    CHIEF    BARON    FOLLOCK. 


H.,  who  was 
tried  for  ibrg< 
ing  the  will  of 


Mareh2Wi.    Begina  V.  JoHN   Hatward^  Dayid  JoneSj  and  John 

Jones. 

FoBGEBT.— The  prisoners  Hayward  and  David  Jones 

were  indicted  for  forging  a  certain  will,  purporting  to  be 

S.J.,  had  sent   the  will  of  Sarah  Jones,  deceased;  the  prisoner  John  Jones 

the  forged  wiU..,,  i_i.^v-^ 

to  his  attorney,   being  charged  as  an  accessory  before  the  fact. 

•ome^deedj  of        ^^  appeared,  that  the  prisoner  Hayward,  having  possessed 

s.  J.,  oatcnaibiy  faimself  of  some  title-deeds  from  the  house  of  the  deceased, 

for  the  purpose 

placed  the  forged  will  in  the  midst  of  them,  and  sent  them 


of  asking  his 
adrioe,  bat 
really  that  he 
might  find  the 


to  his  attorney,  Mr.  Minshall,  for  the  ostensible  purpose  of 
asking  his  advice  upon  them ;  but,  as  it  pretty  clearly  ap- 
peared, in  reality,  that  Mr.  Minshall  might  find  the  will 
among  the  deeds,  and  act  upon  it,  which  he  did,  by  pro- 
ducing it  on  various  occasions  in  the  presence  of  the  pri- 
soner Hayward.  It  was  afterwards  produced  by  Mr. 
Minshall  on  the  examination  before  the  magistrates  on  the 
investigation  of  the  present  charge,  and  by  them  returned 
to  Mr.  Minshall.  ^ 

On  the  part  of  the  prosecution,  Mr.  Minshall  was  called. 
He  was  asked  to  produce  the  wiU,  which  he  did  without 
objection"^ing  ^^7  objection  of  any  kind  being  made;  and  Mr.  Minshall 
*^^  ^  handed  the  forged  document  to  Mr.  Charles  Bellany,  the 
Court  was  pro-  clerk  of  arraigns ;  and,  upon  his  being  about  to  read  it, 

oeeding  to  read 

it,  when  the 

prisoner's 

counsel  objected  to  the  reading  of  it,  as  bemg  privileged  in  the  hands  of  Mr.  M.    Hie  Jadfe 

directed  it  to  be  read  in  evidence,  and  the  fifteen  Judges  held  that  it  was  properly  so  read,  ^ 

not  baring  been  pat  into  the  hands  of  Mr.  M.  in  professional  oonfidenoe,  cren  if  that  wooU 

biTe  made  a  difference. 


mign 
will  and  act  on 
it.    It  was 
afterwards  pro- 
doced  by  Mr. 
M.  before  the 
magistrates, 
when  H.  was 
charged  before 
them  with 
forging  it.    At 
the  trial  of  H. 
for  the  forgery, 
Mr.  M.  was 
called  to  pro- 
dace  the  will, 
which  he  did 
without  any 
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F.  r.  Lee,  /.  G.  PkUSmarey  and  fT.  Johntttme  Neale,  for 
the  prisoners,  objected  to  the  reading  of  it,  on  the  gronnd 
that  it  was  a  priyileged  communication,  and  cited  the  cases 
of  Rex  ▼.  Dickson  (a)  and  Rex  t.  Smith  (&). 
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Pollock,  C.  B.,  directed  the  forged  will  to  be  read  in 
evidence,  and  reserved  the  question  for  the  consideration 
of  the  fifteen  Jodges,  whether  the  objection  to  the  reading 
of  it  on  the  ground  of  its  being  a  priyileged  communication 
was  valid. 

Hie  jury  found  all  the  prisoners  guiltj. 

E.  Yardky  and  Huddleston,  for  the  prosecution. 


(a)  3  Burr.  1687.  In  tbat  case  a 
sMbpema  from  the  crown  officer  had 
been  aerred  on  Mr.  Dixon,  who  was 
an  attorney,  with  a  duces  tecum  to 
produce  to  thegrand  jury,  at  the  Nor- 
thampton Afsixefl,  papers  which  had 
heen  produced  and  insisted  on  by 
Mr.  Peach  (the  client  of  Mr.  Dix- 
on) before  a  Master  in  Chancery, 
and  this  mbpigna  duces  tecum  was 
in  order  to  found  a  prosecution  by 
indictment  against  Mr.  Peach  for 
forgery.    Mr.  Dixon  disobeyed  the 
nUfpama;  and,  on  a  rule  iitft  lor  an 
attachment  being  granted  against 
bim,  Mr.  Caldecott,    in  shewing 
cause,  "  insisted  that  Mr.  Dixon 
could  give  no  other  evidence  but 
ef  what  bad  been  oommmiicated  to 
him  by  bia  client  in  confidence,  and 
therefore  be  was  not  compellable 
to  produce  these  papers  against  his 
client  in  order  to  prove  him  guilty 
offoigery."   Lord  ilfafw^/<f '' was 
<^early  of  this  opinion^  and  that 
^h,  Dixon,  instead  of  producing 
|ke  papers  against  his  client,  ought, 
^mediately  on  receiving  the  sub- 
^vaa,  tohave  delivered  Uiem  up  to 


hisclient."  And  in  a  note,  Sir /.Bur- 
row  adds,  "  These  were  not  papers 
that  bad  been  detained  or  impound- 
ed by  the  Court  of  Chancery,  but 
remained  in  Mr.  Dixon^s  hands  as 
papers  belonging  to  his  client, 
Peach,  who  bad  produced  them  as 
vouchers  to  his  account,  and  which 
were  afterwards  returned  to  Mr. 
Dixon  as  his  solicitor." 

(5)  1  Phil.onEv.,9tbed.,17l.  The 
c&BeofReg  v.  Smith  was  tried  before 
Mr.  Justice  Holroydy  at  the  Derby 
Summer  Assizes,  1822,  and  it  was 
there  beld,that  an  instrument  depo- 
sited with  a  solicitor  for  the  purpose 
of  a  suit  in  which  the  prisoner  con- 
sulted him  professionally,  as  a  mat- 
ter in  confidence  between  bim  and 
his  solicitor,  and  solely  for  his  own 
interest,  ought  not  to  be  producedby 
the  attorney.  But  see  the  case  of 
Repinay.  Avery,  (8  C.  &  P.  596), 
in  which  the  authority  of  the  case 
of  Bex  V.  Smith  is  questioned  by 
Mr.  Justice  Patteson;  and  see  also 
the  observations  of  Mr.  Phillips  on 
these  case«,  1  PhilL  on  £v.,  9th  ed., 
171,  n. 
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F.  V.  Lee  and  W.  Johnson  Neaie,  for  the  prisoner  DaTid 
Jones. 

/.  6.  Phillimare,  for  the  other  prisoners. 

lAfUnme^^LimguevUle  ^  WiOiami^  and  BcherU  ^  TkamoM.'] 


Thb  case  was  afterwards  considered  by  the  Judges^  who 
held  the  conviction  right ;  and  that  the  will  was  properly 
read  in  evidence,  the  will  not  having  been  pat  into  the 
hands  of  the  attorney  in  professional  confidence,  even  if 
that  would  have  made  a  difference. 


HEREFORD  ASSIZES. 


BEFOBE    LOBD   CHIEr   BABON   POLLOCK. 


AprU\si. 


Begina  V.  Elizabeth  Jones. 

Larceny  from  the  Post-Office.— The>Ir«/  conntof  the 
indictment  charged,  that  the  prisoner,  on  the  9th  day  of 
January,  9  Vict.,  at  the  parish  of  Boss,  "  feloniously  did 
steal,  take,  and  carry  away  from  one  Thomas  Blake,  he 


A.,  who  Lmd 
been  the  lerrant 
of  Mrs.  Q.y  ap- 
plied for  m 
■enrioe  to  Mn. 
D.,  who  oon- 

^  A.  at  her  the  said  Thomas  Blake  then  and  there  being  an  officer  of 
SSTwritten  *"  **^®  Post-Office  of  the  said  United  Kingdom,  a  certain  port 
by  M«.  D.  to  letter,  to  wit,  a  post  letter  directed  and  addressed  to  and 
lati^hctory  an-  for  a  certain  person  at  Upton  Bishop,  near  Ross,  in  the 
ta^dti  to"  said  county  of  Hereford,  to  wit,  one  Charlotte  Garbctt,'' 
^«^™^*>'the  property  of  "her  Majesty's  Postmaster- General," 
aooordingiy       against  the  statute  kc.    The  second  count  was  for  stealing 

wrote  a  letter 

to  Mn.  G., 

and  potted  it,  and  A.,  wiahing  to  intercept  the  letter,  went  to  the  R.  Poat-oiBce,  and  obtained 

the  btter  by  stating  that  ihe  waa  a  aerrant  of  Mra.  G.,  and  then  burnt  iti^Htld^  brtfae 

flfteen  Jndgei,  that  thia  waa  a  larceny. 
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'^firoin  a  certain  post-office  there  aituate  a  certain  poet  i846. 
letter,  to  wit,  a  poet  letter  directed  and  addressed  to  and 
for  one  Charlotte,  the  wife  of  James  Grarbett,  clerk,  by  and 
nnder  the  name,  style,  and  description  of  Mrs.  Garbett,^' 
the  property  of  ''  her  Majesty's  Postmaster-General," 
against  the  statute  Sec.  The  third  count  was  for  stealing 
''  a  certain  post  letter,  to  wit,  a  poet  letter  directed  and 
addressed  as  follows,  that  ia  to  say, 

'  Mrs.  Garbett, 

Rectory, 
Upton  Bishop, 

Near  Ross,''' 

the  property  of ''  her  Majesty's  Postmaster-General.'* 

The  fourth,  fifth,  and  sixth  counts  were  for  larceny  in 
stealing  a  "poet  letter;"  the  property  being  laid  in  "  her 
Majesty's  Postmaster-General,"  in  ''  James  Gkffbett,"  and 
in ''  Edward  Dangerfield." 

It  was  opened  by  fVhaieley,  for  the  prosecution,  that  the 
prisoner  had  applied  to  Mrs.  Dangerfield,  of  Cheltenham, 
for  a  ntuation  as  a  servant,  and  that  it  was  arranged  that 
Mrs.  Dangerfield  should  write  a  letter  to  Mrs.  Garbett, 
the  former  mistress  of  the  prisoner,  for  the  prisoner's 
character ;  and  that,  Mra.  Dangerfield  having  written  the 
letter  and  posted  it,  the  prisoner  applied  at  the  Ross  Post- 
office  for  the  letter,  and  obtained  it,  representing  that  she 
was  Mrs.  Garbett's  servant;  and  that  the  prisoner,  having 
thus  obtained  the  letter,  burnt  it. 

Buddluton,  for  the  prisoner. — ^The  facts  are  undisputed, 
'^e  prisoner  is  indicted,  under  the  28th  section  of  the 
^t  1  Vict.  c.  36,  for  stealing  this  letter.  There  was  no 
^  CQusdy  as  the  letter  was  taken  for  a  specific  object, 
which  was  to  prevent  communication  between  the  person 
ttking  for  the  character  and  the  person  who  was  to  give  it. 
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\g4Q^        The  case  of  Rea  v.  Cabbage  (a)  k  difiFerent  finom  the  pre- 
sent^ and  the  case  of  Bex  y.  Godfreff  {b)  is  in  point. 

Pollock^  C.  B. — 1  think  that  the  £Eu^ts  stated  do  amoont 
to  a  larceny,  but  I  will  resenre  the  pointy  whether  there 
was  such  an  appropriation  of  the  property  by  the  prisoner 
as  would  constitute  larceny. 

The  prisoner  pleaded  guilty,  and  having  been 
on  bail,  she  gare  the  same  bail  to  appear  at 
the  next  assiees  to  receiye  judgment,  if  calt 
ed  upon ;  and  a  case  for  the  opinion  of  tbe 
Judges  was  to  be  drawn  and  settled  by  the 
counsel. 

Que. 
*^  The  prisoner,  Elisabeth  Jones,  pleaded  guilty  to  an  in- 
dictment, under  the  1  Vict.  c.  86,  s.  28,  for  stealing,  at 
Ross,  from  an  officer  of  the  Fost-Offiee,  a  post  letter,  the 
property  of  the  Postmaster-GeneraL  The  prisoner  had 
been  cook  in  the  employ  of  a  Mrs.  Garbett,  of  Upton 
Bishop,  whose  service  she  was  about  to  leavCj  having  he^ 
self  given  notice  to  do  so,  and  was  in  treaty  with  a  Mrs. 
Dangerfield,  of  Cheltenham,  for  a  similar  situation.  Mn. 
Dangerfield  had  consented  to  employ  her  if  a  satisfactory 
answer  from  Mrs.  Gurbett  should  be  returned  to  a  letter 
to  be  written  for  the  purpose  of  making  inquiries  respect- 
ing her  character.  This  letter,  the  subject  of  the  present 
indictment,  was  written  by  Mrs.  Dangerfield,  directed  to 
Mrs.  Gturbett,  and  posted  at  Cheltenham,  and  was  from 
thence  duly  forwarded  to  the  post-office  at  Boss.  Mrs. 
Grarbett,  having  found  £iault  with  the  prisoner  for  allowing 
the  friend  of  another  servant  to  breakfast  in  the  kitchen 
without  her  leave,  discharged  her  fron^  her  service,  and 
told  her  that  a  character  would  not  be  given  to  her.    The 

(a)  R.  &  R.  C.  C.  292.  (Jb)  8  C.  &  P.  568. 


BITOEB  LOBB  DENMAN^  C.  1.  ;  TINDAL^  C.  J.;  POLLOCK,  C.  B«; 
PAIULE,  B.  ;  PATTE80N,  1.  ;  WILLIAMS,  1.;  COLTMAN,  J.; 
^OLFE,  B. ;   CRE8SWELL,  1. ;   ERLE,  J. )   AND   PLATT,  B. 

BndcButon,  for  the  prisoner. — This  indictment  is  framed 
on  the  28th  sect,  of  the  stat.  1  Vict.  c.  86,  which  makes  it 
a  felony  to  "  steal "  a  post  letter ;  and  sect.  40  of  that 
Btatnte  allows  the  property  to  be  laid  in  the  Postmaster- 
Qeiiend.  The  word ''  steal "  in  the  statute  makes  it  neces^ 
Bvy  that  the  offence  should  have  all  the  requisites  of  a 
larceny,  and  aU  the  authorities  shew,  either  expressly  or 
^pliedly,  that  a  Inert  camd  is  necessary.  Mr.  East,  in  his 
Pleas  of  the  Crown  (c),  says,  that "  Lord  Coke  (cQ,  and  after 
Um  most  others,  have  defined  simple  larceny  to  be  the  felo- 
nious and  fraudulent  taking  and  carrying  away  by  any  per- 
son of  the  mere  personal  goods  of  another,  neither  {torn  the 

(c)  2  East,  P.  C,  c.  16,  f.  2.  {d)  3  Init^  c.  4,  p.  47. 
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day  after  Iier  dismissal  she  went  to  the  post-<^ce  at  Ross,  jg^^^ 
sad  there  applied  to  the  clerk  on  duty  for  a  letter  from 
Cheltenham  addressed  to  Mrs.  Garbett,  stating  that  she 
▼as  a  aervaot  in  Mrs.  Oarbett's  employ,  and  that  Mrs. 
Garbett  expected  a  letter  from  Cheltenham  that  morning, 
vhich  she  was  to  take;  but,  upon  being  informed  that  the 
one  letter  by  itself  could  not  be  given,  the  prisoner  took 
from  the  officer  all  the  letters  for  Mr.  and  Mrs.  Oarbett, 
induding  that  written  by  Mrs.  Dangerfield,  the  subject  of 
the  present  indictment,  which  she  burnt,  but  delivered  the 
others  to  the  person  who  was  in  the  habit  of  conveying  the 
letters  from  the  Ross  Post-office  to  the  inhabitants  of 
Upton  Bishop,  and  they  reached  Mr.  and  Mrs.  Gkurbett  in 

safety. 
''  The  question  for  the  opinion  of  the  Judges  is,  whether 

the  taking  and  destroying  of  the  letter,  under  these  dr- 

dunstances,  amounted  to  larceny.'' 


240  CASES  ON  THE 

1846.        person  nor  by  night  from  the  house  of  the  owner.  Perhaps 
it  may  with  as  mnch  propriety  be  defined  at  large  to  be  the 
wrongful  or  fraudulent  taking  and  carrying  away  by  any 
person  of  the  mere  personal  goods  of  another  from  any  place^ 
with  a  felonious  intent  to  convert  them  to  his  (the  taker's) 
own  use,  and  tnake  them  Ma  oum  property,  without  the  con- 
sent of  the  owner.    Thus,  Bracton  {e)  defines  it  to  be  '  con- 
treciaiio  rei  aliefUByfraudulenter,  cum  ammo  Jurandi,  imriio 
itto  domino  ctffusres  ittafuerit;*  and  Mr.  Justice  Blackstone 
says  (/)|  that  the  taking  must  be  felonious,  that  is,  done 
ammo  Jnrandiy  or,  as  the  civil  law  expresses  it,  bicri  cauad. 
On  the  debate  in  Pearls  case  (g),  Eyre,  B.,  defined  larceny  to 
be  '  the  wrongful  taking  of  goods,  with  intent  to  spoil  the 
owner  of  them,  lucri  causd;' "  and  Mr.  East  adds  in  a  note  (h), 
*'  By  the  civil  law,  which  seems  to  go  further  than  the  com- 
mon law,  Jurtum  est  contrectatio  firaudtdosa  lucri  fadendi 
causd  vel  ipsius  rei  vel  eiiam  usus  ^uspossessiomsve^(i).  The 
other  authorities  do  not  quite  bear  out  that  part  of  the  de- 
finition of  Mr.  East  which  relates  to  the  thief  making  the 
goods  his  own  property  ]  but  in  HammofuPs  case  (A),  Mr. 
Justice  GrosSf  in  delivering  the  opinion  of  the  Judges,  de- 
fined larceny  to  be  "  the  felonious  taking  of  the  property  of 
another  without  his  consent  and  against  his  wiU,  with  intent 
to  convert  it  to  the  use  of  the  taker. ^'    And,  even  in  the  case 
of  Bex  V.  Cabbage  (/),  where  a  horse  was  backed  into  a  coal- 
pit, it  appeared  to  have  been  done  for  the  advantage  of  one 
the  parties  concerned,  and  not  merely  to  injure  the  owner; 
and,  with  respect  to  the  lucri  causd,  the  criminal  law  com- 
missioners, in  their  first  report  (m),  say  (n),  that  "  several 
decisions  have  proceeded  upon  the  ground  that  a  stealing 
has  been  hwri  causd,  but  that  a  very  vague  and  almost  ridi- 


(e)  Bract.,  lib.  3,  c.  32.  (/)  R.  &  R.  C.  C.  292. 

(/)  4B1.  Com.,  c.  17.  (m)  Ordered  by  the  Home  of 

{g)  2  £a.  P.  C.  685.  CommonB  to  be  printed,  July  30, 

(A)  2  Ea.  P.  C.  553.  1834. 

(t)  Just.  Inst.,  lib.  4,  tit.  I.  (n)  1st  Report  ,p.  17. 

\k)  2  Leach,  1089. 
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colonsly  extensive  meaning  might  be  assigned  to  the  term 
kuTum ;  and  they  then  advert  to  the  cases  of  Bex  y.  Mor- 
fit{n)  and  Bex  y.  Cabbage  (o). 

TiNDAL,  C.  J.— Do  yon  confine  "bicri  causa*'  to  pecnni- 
ary  benefit? 

Huddkston, — I  take  it  to  mean  a  substantial  advantage 
to  be  measured  by  money. 

Pollock^  C.  B. — If  the  prisoner  had  seen  the  letter  in 
tlie  post-office^  and  had  thrown  it  into  the  fire  there,  would 
that  be  larceny  ? 

Huddlesian. — I  apprehend  not.  In  the  cases  of  Bex  v. 
Morfit  [p)  and  Beyina  v.  Handley  (y),  where  servants  had 
clandestinely  taken  com  to  give  to  their  master's  horses,  it 
was  decided  that  it  was  done  lucri  causd,  because  they 
diminished  their  own  labour.  So,  in  the  case  of  Beyina  v. 
Richards  {r),  where  the  prisoner  was  charged  with  stealing 
an  iron  axletree,  by  melting  it  down  with  other  iron  for 
Ilia  master,  for  doing  which  he  was  paid  by  the  ton,  Lord 
CWef  Justice  Tindal  left  it  to  the  jury  to  say  whether  the 
prisoner  did  it  to  convert  the  iron  "  to  a  purpose  for  his 
own  profit."  And  in  the  case  of  Bex  v.  Blyion  (*),  tried  in 
the  year  1791,  "  where  a  person,  having  obtained  the  keys 
to  an  uninhabited  house  belonging  to  a  gentleman  to  whom 
he  was  a  domestic  servant,  entered  it,  and  threw  several 
articles  of  furniture  into  a  river  which  ran  near,  in  which 
they  were  destroyed,  and  the  jury  found  that  this  was 
done  in  revenge  for  a  supposed  affront,  and  with  no  in- 
tention of  converting  the  goods  to  his  own  use,  the  pri- 
soner being  tried  for  larceny,  was,  under  the  direction 

(«)  R.  &  R.  C.  C.  307.  114. 

(o)  Id.,  p.  292.  (r)  Antfe,  Vol.  1,  p.  532. 

(i>)  %.  &  R.  C.  C.  307.  (s)  Dick.  Qa.  Sess.  226,  cited 

(?)  C.  &  Mar.  547.  See  alRO  the  froni  n  MS.  of  Mr.  Dickinson. 
^^^*«  0^  %tfki  V.  Frivetty  ante,  p. 
^'OU  II.                                    B  N.  P. 
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1846.  of  ^^6  Judge,  acquitted.  In  the  present  case  the  prisoner 
merely  intercepts  a  letter  which  she  herself  had  caused  to 
be  written,  and  thus  stops  a  matter  which  she  herself  had 
put  in  motion.  In  the  case  of  Rex  v.  Godfrey  (/),  it  was 
held,  that,  where  a  person  from  idle  curiosity,  either  per- 
sonal or  political,  opens  a  letter  addressed  to  another  per- 
son, and  keeps  the  letter,  this  is  no  larceny,  even  though  a 
part  of  his  object  might  be  to  prevent  the  letter  reaching 
its  destination. 

Fatteson,  J. — Mr.  Grodfrey  was  in  that  case  a  bailee. 

Parke,  B. — But  he  opened  the  parcel  in  which  the 
letter  was. 

Huddleston. — He  broke  bulk.  Another  view  of  the  case 
is,  that  Mrs.  Dangerfield  is  the  agent  of  the  prisoner  in 
making  the  inquiry ;  and  a  third  view  of  the  case  is,  that 
this  was  an  obtaining  of  the  letter  by  a  false  pretence, 
and  not  a  larceny,  as  the  letter  was  parted  with  entirely. 

Bros,  for  the  Crown. — If  this  conviction  is  to  be  sup- 
ported, it  can  only  be  by  the  offence  of  the  prisoner  being 
a  larceny;  but  the  question  of  property  is  entirely  dis- 
posed of  by  the  40th  section  of  the  stat.  1  Vict.  c.  36, 
which  allows  the  property  to  be  laid  in  the  Postmaster- 
General.  With  respect  to  the  larceny,  it  appears  that  the 
prisoner  gets  this  letter  into  her  possession  by  a  fraud,  and 
if  this  was  done  animo  furandi,  1  submit  that  it  was  a 
larceny. 

Pollock,  C.  B. — If  she  had  seen  the  letter  in  the  post- 
o£Sce,  and  had  thrown  it  into  the  fire  there,  would  that 
have  been  larceny  ? 

Bros. — I  apprehend  that  it  would. 

(0  8  C.  &  P.  563. 
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Pollock,  C.  B. — If  she  had  applied  a  light  to  it  as  it         1^45, 
kj  in  the  post-office,  and  so  burnt  it,  would  that  be  a 

larceny? 

Bras. — ^I  think  not,  as  there  would  thm  have  been  no 
ssportation. 

Pollock,  C.  B.— There  arises  the  difficulty.  If  she 
took  the  letter  for  the  purpose  of  burning,  is  that  a  doing 
of  the  act  ammofiarandi? 

Bros. — She  obtained  the  possession  of  it  by  a  fraud. 

Pollock,  C.  B. — And  I  do  not  see  any  real  distinction 
between  that  and  the  taking  the  letter  out  of  the  postman's 
pocket  for  the  purpose  of  burning  it. 

Bros. — ^The  definitions  of  larceny  in  the  Mirror  («),  Brac- 
ton  {v),  Coke's  Institutes  {w).  Lord  Hale  (y),  Mr.  Serjeant 
Hawkins  (2r),  and  Lambard  (a), — none  of  them  contain  the 
words ''  lucri  causa ,-''  and  Mr.  Justice  Blackstone  is  the  first 
vho  introduces  them,  and  the  definition  of  larceny  given 
by  Mr.  Serjeant  Russell  (b)  is  taken  from  Justinian.  If 
the  meaning  of  the  words  htcri  causa  is,  that  they  denote 
either  money  or  something  that  may  be  measured  with  mo- 
ney, how  is  that  consistent  with  the  decision  in  the  case 
of  Beip  V.  Cabbage  (c) ,  as  to  backing  a  horse  into  a  pit  ?  If 
there  was  htcrvm  in  that  case,  so  there  is  here,  as  the  ob- 
ject in  both  cases  was  to  withdraw  something  that  was 
prejudicial  to  the  party. 

Pollock,  C.  B.^ — Do  you  make  any  distinction  between 

(»)  Htrr.,  c.  1,  8. 10.  (a)  Lamb.  Elrenarcha,  Bk.  2, 

(v)  Bract.,  lib.  3,  8.  32.  c.  7,  p.  272. 

(jc)  3  Inst.  107.  (6)  2  Greav.  ed.  of  Ru88.,  C.  & 

(y)  1  H.  P.  C.  504.  M.  2. 

(s)  1  Hawk.,  P.  C,  c.  33,  b.  1.  (c)  R.  &  R.  C.  C.  292. 

b2 
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1846.  ^^^  taking  and  destroying  a  thing,  and  the  taking  a  thing 
and  returning  it^  as  in  the  case  of  a  horse  taken  to  escape 
with. 

Bros. — In  the  latter  case,  the  horse  is  not  taken  with  a 
felonious  intent. 

Pollock^  C.  B. — ^If  a  person  get  a  document  to  prevent 
its  being  given  in  evidence  on  a  trials  intending  to  return 
it  to  the  owner  after  the  trial  is  over^  is  that  larceny  ? 

Bros. — I  think  not ;  but  here  the  person  is  deprived  of 
the  property  entirely. 

Pollock,  C.  B. — ^Then  you  put  it,  that,  if  the  owner  is 
deprived  of  the  property  temporarily,  it  is  no  larceny ;  but 
that,  if  he  is  deprived  of  it  permanently,  it  is  a  larceny. 

Bros. — The  case  of  Rex  v.  Blyton  {d)  was  a  malicious  in- 
jury, and  that  of  Regina  v.  Oodfrey  (e)  was  an  election 
squabble,  and  the  law,  as  laid  down  by  Lord  Abinger,  C.  B., 
in  that  case  is  quite  correct,  as  Mr.  Gh>dfrey  only  wanted 
the  electioneering  information  contained  in  that  letter; 
whereas,  in  the  present  case,  the  prisoner  wanted  to  de- 
prive the  owner  of  the  letter  of  it  entirely.  Lucri  canof^ 
must,  I  apprehend,  be  taken  to  mean,  that  the  person  is 
to  gain  some  advantage  from  the  thing  that  is  done ;  but 
I  do  not  find  the  words  *'  lucri  causa  "  in  any  of  the  purely 
English  definitions  of  larceny. 

Huddlesion,  in  reply.—  It  has  been  suggested,  that  the 
words  *'  huri  causa  "  do  not  occur  in  any  definition  of  lar- 
ceny before  that  of  Mr.  Justice  Blackstone;  but  in  the 
Mirror  (/)  the  words  **  mal  gagne  possession  "  may  mean 
lucricausa(g)^i\ie  French  verb*' ^oyiwr"  being  to  gain; 

{d)  Dick.  Qu.  Seas.  226.  (/)  Mirr.,  c.  1,  s.  10. 

(e)  8  C.  &  P.  563.  (^)  In  the  English  tranBlatiooi 


Thb  case  was  afterwards  considered  by  the  Judges^  who 
were  of  opinion^  that  the  offence  of  the  prisoner  was  a  lar- 
ceny; and  their  Lordships  held  the  conviction  right. 

of  ibe  "  Mirror/'  the  definition  of  long,  by  evil  getting  of  the  poBses- 

larceny  ifly  ^  Larceny  is  the  treach-  sion  or  the  use  of  them/' 
ecoQflly  taking  away  from  another  (A)  Ant^,  Vol.  1,  p.  532. 

mo?eablea  corporeal^   against  the  (t)  Dick.  Qu.  Sess.  226. 

vill  of  him  to  whom  they  do  be- 
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and  the  best  modem  authorities  give  the  lucri  caum  as  a        1945. 

part  of  the  definition.  In  the  case  of  iZe^tna  v.  Bichards  (A), 

Lord  Chief  Justice  Tindal  puts  the  case  entirely  on  that 

question ;  and,  in  the  case  of  Bex  v.  Blyton  (t),  there  was, 

88  here,  a  taking  of  the  property,  a  destroying  of  it,  and 

&n  entire  depriving  of  the  owner  of  it»  and  yet  that  was  held 

no  larceny. 

Pollock,  C.  B. — If  a  person  takes  property  not  to  make 
himself  rich,  but  to  make  the  owner  of  it  poor,  would  that 
be  larceny  ? 

Pabkx,  B. — Or  if  a  person  picked  another's  pocket  of 
bis  handkerchief,  intending  to  give  the  handkerchief  to 
the  next  beggar  he  met,  would  that  be  larceny  ? 

Huddlesion. — That  might  be  done  to  get  a  reputation  for 
charity.  With  respect  to  the  property  being  vested  in  the 
Postmaster-General,  I  submit,  that,  if  a  person  went  to  a 
post-office,  and  by  a  trick  obtained  a  letter  written  by  him- 
self, that  would  be  no  larceny,  unless  he  meant  to  charge 
the  Postmaster-Greneral  as  his  bailee.  The  only  other 
point  is,  that,  if  a  party  by  a  fraud  is  induced  to  part  with 
property  entirely,  that  would  be,  I  submit,  a  case  of  false 
pretence,  and  not  of  larceny. 


CASES  ON  THE 

MONMOUTH  ASSIZES. 
{Crovm  Side). 

BE70BE    LORD   CHIEF   BABON    POLLOCK. 


AprU  4th.  Beoina  V.  William  Nicholas. 

In  a  case  of        X  HE  indictment  charged  the  prisoner  with  having,  on 
SSabu^  the  24th  day  of  August,  1846,  carnally  known  and  abused 
agiri under       Margaret  Hyde,  she  being  a  child  under  ten  years  old. 
appeared,  on  an       Before  the  jury  were  sworn, 

application  on 
the  part  of  the 

projecntto^to  Huddtestofiy  for  the  prosecution,  applied  to  postpone  the 
trial,  that  the     trial,  on  the  ground  that  Margaret  Hyde,  who  was  only 

girl  was  only         ,  .i-ii  r 

■iz  years  old,  SIX  years  old,  was  wholly  unacquainted  with  the  nature  ot 
"hCT^t^TquUe  *^  ^^^^*  *^^^  therefore  could  not,  for  want  of  religious 
incompetent  to   knowledge,  be  sworn  as  a  witness;  and  therefore  he  asked  a 

take  an  oath:  ®  '  •     '  ^. 

—Htid,  that  postponement  of  the  trial,  that  she  might  be  instructed  as 
not  to  be  post-  to  the  obligation  of  an  oath. 

poned  in  order 
that  the  child 

might  be  in-  PoLLocK,  C.  B. — I  have  grave  doubts  as  to  the  course 

Btructedasto  °  .  u 

the  natore  of  you  propose,  as  I  think  the  safety  of  public  justice  woald 

that  there  ^  ^^  endangered  by  the  postponement  of  a  trial  till  a  child 

"f  Shiidren^  is  taught  as  to  the  obligation  of  an  oath.    More  would  pro- 

nore  matured  bably  be  lost  in  memory  than  would  be  gained  in  any 

often  or  tweiVe  Other  way.     I  think,  therefore,  that,  in  this  case,  I  ought 

might^beVrom  ^^^  ^^  postpone  the  trial.     Still,  I  can  easily  conceive  that 

oatoa'toca^a-'  ^^"^^  ^^^  ^^  ^**®^  where  the  intellect  of  the  child  is  much 

bie  of  being  more  ripened,  as  in  the  cases  of  children  of  ninei  tea,  or 

inch  a  post-  twelve  years  old;  for  example^  where  their  education  has 


e  proper. 

Where,  in  soch  a  case,  the  child,  from  her  tender  age,  was  incompetent  to  be  swoca,  tbe 
Judge  wonld  not  raeeiTO  OTidenoe  of  what  the  child  stated  to  her  mother  shortly  after  the  allflged 
offence  took  place,  nor  allow  the  mother  to  prove  that  the  child  mentioned  to  hw  the  nans  of 
any  partieolar  penon. 
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been  bo  utterly  neglected  that  they  are  wholly  ignorant  on         1845. 

religions  subjects.    In  those  cases  a  postponement  of  the 

trial  may  be  very  proper;  but  where  the  infirmity  arises 

from  no  neglect,  but  from  the  child  being  too  young  to 

have  been  taught,  I  doubt  whether  the  loss  in  point  of 

memory  would  not  more  than  countervail  the  gain  in 

point  of  religions  education.     I  lay  down  no  general  rule, 

as  there  may  be  cases  where  a  postponement  would  be 

proper. 

The  jury  were  sworn  and  charged  with  the  prisoner. 

On  the  part  of  the  prosecution,  Mrs.  Roberts,  the  aunt 
of  the  child,  Margaret  Hyde,  was  called.  She  said,  that, 
on  the  26th  day  of  August,  the  child  made  a  statement  to 
her. 

HudJUatan  proposed  to  ask  what  the  child  said. 

Pollock,  C.  B. — I  shall  not  receive  the  evidence :  I 
cannot  conceive  upon  what  principle  it  has  ever  been  sup- 
posed to  be  receivable. 

Huddlesion. — In  Brazier^s  case  (a),  a  child  who  had 
been  attempted  to  be  ravished  was  only  five  years  old, 
and  incapable  of  taking  an  oath ;  and  it  was  there  held, 
that  the  complaints  she  made  to  her  mother  and  another 
woman  on  her  coming  home  were  receivable  in  evidence, 
^  she  herself  was  not  heard  on  oath ;  but,  in  the  case  of 
Segina  v.  Guttridge  (6),  Baron  Parke  said,  ''At  the  time  of 
Braziei^a  case,  it  seems  to  have  been  considered,  that,  as 
the  child  was  incompetent  to  take  an  oath,  what  she  said 
^as  receivable  in  evidence  the  law  was  not  so  well  settled 

(a)  1  East,  P.  C.  443.  (b)  9  C.  &  P.  471. 
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as  it  is  now ;  *'  and,  in  the  same  case,  Baron  Parke  also 
says,  that,  **  What  a  man  sajs  as  complaint  to  his  surgeon 
is  evidence." 

Pollock,  C.  B. — ^If  a  man  says  to  his  surgeon,  **  I  have 
a  pain  in  the  head/^  or  a  pain  in  such  a  part  of  the  body, 
that  is  evidence;  but,  if  he  says  to  his  surgeon,  "  I  have  a 
wound ; "  and  was  to  add,  "  I  met  John  Thomas,  who  had 
a  sword,  and  ran  me  through  the  body  with  it,''  that 
would  be  no  evidence  against  John  Thomas ;  and,  it  is  cer- 
tainly a  very  odd  reason  for  receiving  the  evidence  of  what 
a  child  has  said,  that  that  child  is  not  capable  of  taking  an 
oath. 

Huddleston. — I  propose  to  ask  Mrs.  Roberts  if  the  child 
mentioned  any  person's  name  to  her,  if  your  Lordships 
think  I  may  do  it  ? 

Pollock,  C.  B. — Certainly  not. 

The  evidence  was  rejected. 

Circumstantial  evidence  was  then  adduced,  and  a  state- 
ment made  by  the  prisoner  was  also  given  in  evidence. 

Verdict — Guilty. 
Huddleston  for  the  prosecution. 

[Attorney  for  the  prosecution — 71  Addam$  WtUiitmi.'} 
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PROMOTIONS. 

IN  the  Vacation  after  Trinity  Term,  1845,  Sir  R  Then- 
ger,  Knt.,  her  Majesty's  Solicitor-General,  was  appointed 
her  Majeaty^s  Attorney-General  vice  Sir  fV.  Follett,  Knt., 
deceased. 

In  the  same  Vacation,  Fltzroy  Kelly ,  Esq.,  was  appoint- 
ed her  Majest/s  Solicitor- General  vice  Sir  F.  Theriffer, 
Knt 

In  the  same  Vacation,  M.  Chambers,  Esq.,  was  appoint- 
ed one  of  her  Majesty's  counsel  learned  in  the  law ;  and 
A  AlUn,  Esq.,  was  called  to  the  degree  of  Serjeant  at 
Law. 

In  the  Vacation  after  Michaelmas  Term,  1846,  E.  8. 
Smn,  Esq.,  and  C.  fVilkins,  Esq.,  were  called  to  the  degree 
of  Seijeant  at  Law. 
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CASES  AT  NISI  PRIUS, 


1846. 


COURT  OF  EXCHEQUER. 


First  Sitting  at  Westminster  in  TrinUy  Term,  1846. 


BEFORE    BARON    PARKS. 


Hide  v.  Thornborough. 


Case.— The  declaration  stated  (a)  that  the  plaintiff 


was 


May  27M. 
A.radB. 

enof  adjotning  possessed  of  a  house  or  building  which  had  been  built  for 

landB,  and  the 

hoQM  of  A.  had  for  more  than  twenty  years  been  supported  by  the  adjoining  land  of  B.,  who 
dog  a  foundation  for  some  intended  baildings  so  near  the  house  of  A.  that  it  fell ; — ffeld^  that, 
if  A.'s  house  had  been  so  supported,  and  both  partiesjcnew  it,  the  plaintiff  had  a  right  to  socfa 
support  as  an  easement,  and  that  the  defendant  could  not  withdraw  that  support  without  beiDg 
liable  in  damages  for  any  injury  that  the  plaintiff  might  sustain  thereby,  which  damages  should  be 
such  as  to  put  the  plaintiff  in  the  same  state  in  which  he  was  before,  but  the  jury  ought  not  to 
g;iTe  him  a  new  house  for  an  old  one. 


(a)  The  declaration,  and  the  3rd, 
4th,  and  5th  pleas,  were  in  the  fol- 
lowing form  : — 

Z)^c/ara/ion.—"  That  the  plain- 
tiff, before  and  at  the  time  of  the 
comniitting  of  the  grievances  here- 
inafter mentioned,  was,  and  from 
thence  hitherto  hath  been,  and  still 
is,  lawfully  possessed  of  a  certain 
messuage  or  building,  with  the  ap- 
purtenances, situate  and  being  in 
the  county  of  Middlesex,  and  which 
said  messuage  or  building  had  been 
and  was  erected  and  built  a  long 
time,  to  wit,  twenty  years  and  up- 
wards, before  the  committing  of  the 
said  grievances,  and  part  of  which 
said  messuage  or  building,  before 
and  at  the  times  of  the  committing 
of  the  said  grievances  respectively, 
had  been  and  was  built,  placed,  and 
standing  on  land  next  adjoining 


to  certain  other  land  by  which  the 
said  first-mentioned  land  was  sup- 
ported and  prevented  from  moving 
or  giving  way,  which  said  other  land 
is  hereinafter  described  and  refer- 
red to  as  'the  said  other  land,' 
and  which  said  land,  on  which  the 
said  part  of  the  said  messuage  or 
building  was  built,  placed,  and 
standing  as  aforesaid,  is  hereinafter 
described  and  referred  to  as  '  the 
said  first-mentioned  land ;'  and  io 
which  said  messuage  or  build- 
ing the  plaintiff,  before  and  at  the 
times  of  the  said  grievances,  in- 
habited and  dwelt,  and  exercised 
and  carried  on  the  trades  and  busi- 
nesses of  a  farrier  and  bladumitb* 
And  the  plaintiff  further  saitb, 
that  the  said  first-mentioned  Undt 
to  wit,  the  said  land  upon  which 
the  said  part  of  the  said  messuage 
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twenty  yean  and  upwards,  a  part  of  which  was  built  on  land 
next  adjoining  to  certain  other  land  by  which  the  first- 


1846. 


or  building  was  built  as  aforesaid, 
before  and  at  the  several  times  of 
tbe  committing  of  the  said  griev- 
ances,  of  right  ought  to  have  been, 
and  still  of  right  ought  to  be  sup- 
ported and  prevented  from  moving 
or  giving  way  by  the  said  other 
land.     Yet    the    defendant,  well 
knowing  the  premises,  but  contriv- 
ing, and  wrongfully  and  unjustly 
mtending  to    injure  the  plaintifi^ 
heretofore,  to  wit,  on  the  7th  day 
of  January,    a.  d.    184d,  and  on 
divers  other  days  and  times  before 
the  commencement  of  this  suit, 
wrongfully  and  injuriously  made  di- 
vers excavations  and  holes,  to  wit, 
twenty   excavations   and    twenty 
boles  in,  and  loosened,  disturbed, 
and  removed  a  great  part  of  the 
said  other  land  near  to  the  founda- 
tioQ  of  tbe  said  part  of  the  said 
meauage  or  building,  and  by  which 
tbe  said  first-mentioned  land  was 
as  aforesaid  supported  and  prevent- 
ed from  moving  or  giving  way,  and 
carelessly,  negligently,  and  impro- 
perly dug  and  made,  in  the  said 
other  land,  near  to  the  foundation 
of  the  said  part  of  the  said  messuage 
or  building,  and  near  also  to  the 
■aid  first-mentioned  land  whereon 
the  said  part  of  the  said  messuage  or 
building  was  built  as  aforesaid,  di- 
vers excavations  and  holes,  to  wit, 
twenty    excavations   and    twenty 
holes,  and  also  part  of  the  founda- 
tion of  a  certain  intended  building, 
u^d,  by  means  of  the  several  pre- 
mises aforesaid,  the  said  first  men- 
tioned land,  being  the  said  land 
upon  which  tbe  said  part  of  the  said 
messuage  or  building  of  the  plain- 
tiff was  built,  placed,  and  standing 


as  aforesaid,  slipped,  moved,  and 
gave  way,  and  thereby  a  great  part 
of  the  said  messuage  or  building  of 
the  plaintiff,  and  of  the  foundations 
thereof,  gave  way  and  were  weaken- 
ed and  injured,  and  the  roof,  walla, 
ceilings,  and  other  parts  of  the  said 
messuage  or  building  became  and 
were  shaken  and  cracked,  broken, 
damaged,  and  injured;  and  thereby 
also  alarge  part  of  the  said  messuage 
or  building  of  the  plaintiff  tumbled 
and  fell  down,  and  became  and 
was  prostrated  and  destroyed ;  and 
thereby  the  said  messuage  or  build- 
ing became  and  was  dangerous, 
unsafe,  and  unfit  for  habitation  or 
use,  by  means  whereof  not  only 
the  life  of  the  plaintiff  was  greatly 
endangered  and  put  in  peril,  but 
tho  plaintiff  and  his  family,  for  a 
long  space  of  time,  to  wit,  for  ten 
months,  were  prevented  from  in- 
habiting the  said  messuage  or  build- 
ing ;  and  also  thereby  the  plaintiff, 
for  a  long  space  of  time,  to  wit,  for 
the  space  of  three  months,  was 
prevented  from  exercising  or  car- 
rying on  his  trades  and  businesses 
of  a  blacksmith,  veterinary  surgeon, 
and  farrier,  in  the  said  messuage 
or  building,  and  was  forced  and 
obliged  to,  and  did  pay  divers  sums 
of  money,  amounting  to  a  certain 
sum  of  money,  to  wit,  £10,  and 
became  liable  to  pay  divers  sums 
of  money,  amounting  to  another 
sum  of  money,  to  wit,  £10,  for,  in, 
about,  and  relative  to  finding  and 
providing  and  paying  for  another 
lodging  and   place  of  abode  for 
himself  and  his  family,  and  another 
place  and  premises  for  the  purpose 
of  therein  exercising  and  carrying 
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mentioned  land  was  supported  and  preyented  from  moving 
or  giving  way,  and  in  which  building  the  plaintiff  carried 


on  his  said  trades  and  businesses, 
and  the  removing  of  divers  large 
quantities  of  furniture,  working 
tools,  goods,  chattels,  and  effects, 
from  his  said  messuage  or  building 
to  divers  other  places;  and  also, 
by  means  of  the  premises,  the 
plaintiff  lost  and  was  deprived  of 
divers  goods,  chattels,  and  effects, 
to  wit,  two  horse-rails,  four  screw- 
plates,  two  windows,  twenty-four 
panes  of  glass,  [enumerating  the 
articles],  of  the  plaintiff,  of  a  large 
value,  to  wit,  of  the  value  of  £100, 
which  were  in  the  said  messuage 
or  building  of  the  plaintiff  when 
the  same  was  damaged  and  injured 
as  aforesaid;  and  also,  by  means 
of  the  premises,  divers  goods,  chat- 
tels, and  effects,  to  wit,  two  chests 
of  drawers,  four  tent-bedsteads, 
[enumerating  the  goods],  of  the 
plaintiff,  of  a  large  value,  to  wit,  of 
the  value  of  £100,  which  were  in 
the  said  messuage  or  building  of 
the  plaintiff  when  the  same  was 
damaged  and  injured  as  aforesaid, 
became  and  were  greatly  bruised, 
broken,  damaged,  injured,  spoiled, 
lessened  in  value;  and  also,  by  means 
of  the  premises,  the  plaintiff,  for  a 
long  space  of  time,  to  wit,  for  three 
months,  was  prevented  from  exer- 
cising and  carrying  on  his  said 
trades  and  businesses,  and  thereby 
was  prevented  from  gaining  and 
making  profits  and  monies  to  a 
large  amount,  to  wit,  £100,  which 
he  would  have  gained  and  made 
from  and  by  exercising  and  carry- 
ing on  his  said  trades  and  busi- 
nesses, if  he  had  not  been  pre- 
vented fi'om  exercising  and  carry- 


ing on  the  same  as  aforesaid :  and 
thereby  and  otherwise,  by  means  of 
the  premises,  the  plaintiff  hath  been 
and  is  greatly  injured  and  dam- 
nified to  the  plfuntifiTs  damage  of 
£500,  and  thereupon  he  brings 
suit,"  &c. 

Third  P/ifa.— "And,  for  a  fiir- 
ther  plea,  the  defendant  says,  that 
the  said  part  of  the  land  upon  which 
the  said  messuage  or  building  was 
built,  placed,  and  erected,  was  not, 
nor  was  any  part  thereof,  before  and 
at  the  said  times  when  &c.,  or  any 
or  either  of  them,  supported  or  pre- 
vented from  giving  way  by  the  said 
other  land  in  manner  and  form  as 
in  the  said  declaration  is  in  that 
behalf  alleged,  and  of  this  the  de- 
fendant puts  himself  upon  the 
country,"  &c. 

Fourth  Plea, — "  And,  for  a  fur- 
ther plea  in  this  behalf,  the  defend- 
ant says,  that  the  plaintiff  was  not,  at 
the  said  several  alleged  times  when 
&c.,  or  either  of  them,  entitled  to, 
or  of  right  ought  to  have  bad  the 
said  part  of  the  said  land,  or  any 
part  thereof,  upon  which  the  said 
messuage  or  building  was  built^ 
placed,  and  erected,  as  in  the  de- 
claration mentioned,  supported  or 
prevented  from  giving  way  by  the 
said  other  land  in  manner  and  form 
as  the  plaintiff  hath  above  in  his 
said  declaration  alleged,  and  of  this 
the  defendant  puts  himself  upon 
the  country,"  &c. 

Fifth  Plea.—*'  And,  for  a  further 
plea,  the  defendant  says,  that  the 
said  first-mentioned  land  in  the  said 
declaration  mentioned,  before  and 
at  the  said  several  times  when  &c., 
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on  the  businesses  of  a  farrier  and  blacksmith ;  and  tbat  the  I8i6. 
first-mentioned  land,  upon  which  the  said  part  of  the  plain- 
tiff's house  was  so  built,  ^'  of  right  ought  to  have  been^  and 
still  of  right  ought  to  be,  supported  and  prevented  from 
moving  or  giving  way  by  the  said  other  land  /'  yet  the  de* 
fendant,  well  knowing  &c.,  on  the  7th  of  January,  1845, 
and  on  divers  other  days,  wrongfully  and  injuriously  made 
excavations  and  holes  in,  and  loosened,  disturbed,  and  re- 
mored  a  great  part  of  the  said  other  land  near  that  part  of 
the  plaintiff's  house,  and  by  which  the  first-mentioned  land 
was  supported  and  prevented  from  moving  or  giving  way, 
sod  carelessly,  negligently,  &c.  dug,  in  the  said  other  land 
next  the  foundation  of  the  plaintiff's  house,  divers  excava- 
tions fcc.,  and^  by  means  of  the  premises,  the  first-men- 
tioned land,  upon  which  the  plaintiff's  house  was  built, 
slipped,  moved,  and  gave  way,  and  thereby  a  great  part  of 
the  phiintiff's  house  was  injured  and  fell  down  [stating 
special  damage  to  the  plaintiff  in  his  business,  damage  to 
his  fomiture,  &c.]  Fleas,  Ist,  not  guilty;  2nd,  not  pos- 
>^sed ;  Srd,  that  the  part  of  the  plaintiff^s  land  on  which 
his  house  was  built  was  not  supported  or  prevented  from 
moving  or  giving  way  by  the  other  land  in  manner  and 
form  kc;  4ih,  that  the  plaintiff  was  not  entitled  to  nor 
of  right  ought  to  have  had  any  part  of  the  land  on  which  his 
house  was  built,  supported  or  prevented  from  moving  or 
giving  way  by  the  said  other  land  in  manner  and  form 
&c.;  5M,  that  the  first-mentioned  land  of  right  ought  not, 
nor  ought  any  part  thereof,  to  have  been  supported  or  pre- 
vented from  moving  or  giving  way  by  the  said  other  land 
in  manner  and  form  &;c. ;  6/A,  accord  and  satisfaction  by 
providing  the  plaintiff  with  lodgings  and  a  workshop; 
lih^  leave  and  license.    Replication  to  each  of  the  1st, 

or  either  of  ihem,  of  right  ought  form  as  the  plaintiff  ha  thin  his  said 

Dot,  nor  ought  any  part  thereof,  to  declaration  in  that  behalf  alleged; 

have  been  supported  or  prevented  and  of  this  the  defendant  puts  him- 

from  moving  or  giving  way  by  the  self  upon  the  country,"  &c 
^  othei  land,  in  manner  and 
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1846.        ^^^9  3^>  ^^»  ^^^  ^^b  pleasj  a  similiter;  to  the  aixth,  a  denial 
of  the  accord  and  satisfaction;  and  to  the  7th  plea,  de  u^urUL 

It  appeared  that  the  plaintiff  occupied  the  house  and 
premises  No.  7^  Compton  Mews,  Brunswick-square,  and 
was  a  blacksmith  and  farrier,  and  that  the  defendant,  who 
was  the  owner  of  the  adjoining  premises,  took  a  part  of 
them  down,  and  caused  an  excavation,  for  the  foundation  of 
a  new  building  on  his  own  premises,  to  be  dug  about  seven 
feet  deep,  and  so  near  the  party-wall  of  the  plaintiff's  house, 
that,  on  the  8th  of  April,  1845,  according  to  the  evidence  of 
some  of  the  witnesses,  the  plaintiff^s  house  not  being 
propped  or  otherwise  supported,  the  ground  on  which  the 
party-wall  of  the  plaintiff's  house  stood  gave  way,  and  a 
part  of  the  plaintiff's  house  feU.  It  appeared  that  the 
plaintiff's  house  was  a  very  old  one,  and  much  more  than 
twenty  years  old. 

On  these  facts,  it  was  contended,  by  Humfrey^  for  the 
plaintiff,  that,  as  the  plaintiff's  house  had  had  the  support 
of  the  defendant's  land  for  more  than  twenty  years,  he  had 
acquired  a  right  to  that  support,  and  was,  therefore,  entitled 
to  a  compensation  in  damages  if  he  sustained  any  injury 
by  the  withdrawing  of  it. 

S.  Martin^  for  the  defendant. — ^What  right  can  any  man 
have  that  I  should  keep  my  property  in  a  particular  state? 

Pabke,  B. — If  he  enjoys  the  support  of  your  land  for 
twenty  years,  the  question  is,  whether  that  is  not  such  an 
casement  as,  having  been  enjoyed  for  twenty  years,  it,  by 
the  Stat  2  &  8  Will.  4,  c  71,  s.  2,  becomes  a  right.  Before 
the  Stat.  2  &  8  Will.  4,  c.  71,  in  the  case  of  StannUs. 
JoUard,  B.  B.  in  T.  T.  43  Geo.  3,  (cited  by  Mr.  Sehcyn  from 
a  manuscript  of  Mr.  Justice  Lawrence  {b\  which  was  an  ac- 
tion on  the  case  for  digging  so  near  the  gable-end  of  the 
house  of  the  plaintiff,  let  to  a  tenant,  that  it  fell.  Lord 

(6)  1  Selw.  N.  P.  (Uth  ed.)457. 
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EOenboromgh,  C.  J.,  bekj^  that  ''whnre^  at  in  the  cue  before  1945, 
the  Courts  a  man  had  built  to  the  extremity  of  his  soil,  and 
had  enjoyed  his  building  above  twenty  years,  upon  an 
analogy  as  to  the  mle  as  to  lights  fee.,  he  had  acquired  a 
right  to  a  support,  or,  as  it  were,  of  leaning  to  his  neigh- 
boiir'a  aoil^  so  that  his  neighbour  could  not  dig  so  near  as 
to  remove  the  support ;  but  that  it  was  otherwise  of  a 
house,  &c.  newly  built.**  If  there  was  twenty  years'  enjoy- 
ment by  the  plaintiff  of  the  support  of  his  house  from  the 
defendant's  land,  and  it  was  known  that  the  defendant's 
land  supported  the  plaintiff's  house,  that  is  sufflcient  to 
give  the  plaintiff  the  right  to  that  support. 

8.  Martin  addressed  the  jury  for  the  defendant. 

Pabkx,B.,  (in  summing  up). — ^If  the  plaintiff  has  enjoyed 
the  support  of  the  land  of  the  defendant  for  twenty  years 
to  keep  up  his  house,  and  both  parties  knew  of  that  sup- 
port, the  plaintiff  had  a  right  to  it  as  an  easement,  and  the 
defendant  could  not  withdraw  that  support  without  being 
liable  in  damages  for  any  injury  that  might  accrue  to  the 
plaintiff  thereby.  If  the  plaintiff  had  the  right,  you  will 
then  consider  whether  what  the  defendant  did  by  remoT- 
ing  his  soil  caused  the  injury  to  the  plaintiff;  that  is,  whe- 
ther you  think  that,  when  the  defendant  dug  away  his 
soil,  he  left  an  insuflScient  support  to  the  plaintiff's  house. 
If  you  are  satisfied  that  he  did,  you  will  say  to  what  da- 
mages the  plaintiff  is  entitled  to  put  him  in  the  same  state 
in  which  he  was  before,  as  you  ought  not  to  give  him  a 
new  house  for  an  old  one. 

Verdict  for  the  plaintiff— Damages, 

£30  (c). 

(e)  By  the  stat  2  &  3  Will.  4,  leription,  or  grant,  to  any  way  or 
c.  71,  8.  2,  It  it  enacted,  ^that  no  other  eafement,  or  to  any  water- 
claim  which  may  be  lawfully  made  course,  or  the  use  of  any  water,  to 
at  the  common  law,  by  custom,  pre-  be  enjoyed  or  derived  upon,  over, 
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Humfirey  and  Luth^  for  the  plaintiff 
S.  Martin  and  Bramwell,  for  the  defendant. 

[  Attoniie»— r.  4r  F.  R.  W.  Jones,  and  T.  H.  SwUik.^ 


or  from  any  land  or  water  of  our 
said  Lord  the  King,  his  heirs  or 
saccessorsy  or  being  parcel  of  the 
duchy  of  Lancaster  or  of  the  duchy 
of  Cornwall,  or  being  the  property 
of  any  ecdesiaBtical  orlay  person,  or 
body  corporate,  when  such  way  or 
other  matter  as  herein  last  before 
mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming 
right  thereto  widiout  interruption 
for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by 
shewing  only  that  such  way  or  other 
matter  was  first  enjoyed  at  any 


time  prior  to  such  period  of  twenty 
yearsy  but  nevertheless  such  claim 
may  be  defeated  in  any  other  way 
by  which  the  same  is  now  liable  to 
be  defeated;  and  where  such  way 
or  other  matter  as  herein  last  before 
mentioned  shall  have  been  so  en- 
joyed as  aforesaid  for  the  fiill  period 
of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  inde- 
feasible, unless  it  shall  appear  that 
the  same  was  enjoyed  by  some  con- 
sent or  agreement  expressly  gi^en 
or  made  for  that  purpose  by  deed 
or  ¥rriting." 
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SUiings  at  Wettminiier  after  Hilary  Term,  1846. 


BSrORB  LORD  CHIEF  JUSTICE  TINDAL. 

Rich  v.  Bastebfield.  Feb.  6ih. 

\jASE  for  nuisance. — ^The  nuisance  complained  of  in  this  ii>  *f  •ction 

^  .         on  the  case  for 

cause  consisted  in  the  smoke  that  issued  from  the  chim-  anaisancearis- 
nies  of  two  cottages^  recently  erected  by  the  defendant  ^okelwiiiDg 
near  plaintiff'^  house,  entering  at  his  windows.    The  de-  ^^^^^ 
fendant  pleaded,  1st,  Not  guilty;  and,  2ndly,  that  he  was  tion  of  weekly 


not  possessed  of  the  cottages.  Held,  that  the 

The  existence  of  the  nuisance  was  proved,  and  it  like-  ^uy  brought 
wise  appeared  that  the  defendant  had  leased  the  cottages  Jg^  ^« 
tt  soon  as  they  were  built.    They  were  situate  in  Isling-  secondly,  that 

A  .<■      •k.T        -n      1  the  entering  of 

ton,  near  the  New  Koad.  smoke  dis- 

charged  from 
defendant's 

Byles,  Seijt.,  for  the  defendant,  contended,  that  the  ''^^^ff,^^^ 
plaintiff  could  not  recover.  house  amount- 

Ist,  The  evidence  shewed  that  the  nuisance  was  not  piationof  law 
even  commenced  by  the  defendant,  but  was  caused  wholly  j^ft^^^f ' 
V  ^be  tenants  of  the  cottages,  who  had  occupied  them  the  factofaZ/bnild. 

,  »  it  ^8*  erected  on 

moment  they  were  finished.  It  was  clear  the  erecting  of  the  locaUty  on 
a  chimney  was  not  in  itself  a  nuisance — ^it  was  not  even  a  ^t's  wen  °  ' 
natural  consequence  of  erecting  a  chimney  that  there  ^J^o^^^f 
Bboald  be  smoke;  an  intervening  act  must  be  done,  viz.  a  wnces hy  sta- 
fire  lighted,  without  which  a  nuisance  could  not  possibly  /^frte  sufficient 
arise.  Even  the  declaration  alleged  that  it  was  by  light*  aff  to^a  v^^t' 
ing  the  fires  the  nuisance  was  created.    Now  there  was  no  2"^^  !!i"i. 

°  tion,  in  which 

the  nuisance 
complained  of  arose  from  the  smoke. 
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1846.         evidence  to  shew  that  one  single  fire  was  ever  lighted  by 
the  defendant. 

2ndl7,  The  declaration  alleged,  that  "  the  defendant,  at 
the  time  when  ftc.,  was  possessed  of  certain  messuages.'' 
Now  the  evidence  was,  that  the  buildings  had  been  occu- 
pied by  the  tenants  from  the  period  of  their  erection;  and 
this  was  sufficient  to  exonerate  the  defendant  from  all 
liability  on  account  of  the  nuisance. 

8rdly,  The  inconvenience  complained  of  did  not,  in  con- 
templation of  law,  amount  to  a  nuisajicer  The  question, 
in  fact,  turned  upon  this :  could  you  deprive  a  man  of  the 
right  to  use  the  circumjacent  air  to  let  off  his  smoke? 
Every  man  had  a  right  to  make  a  chimney  to  his  house, 
and  use  it  in  an  ordinary  and  reasonable  manner;  and  it 
would  be  against  the  analogy  of  the  established  doctrine, 
that  an  owner  of  land  is  entitled  to  dig  up  to  his  veiy 
boundaries,  even  if  by  so  doing  he  should  injure  his  neigh- 
bour's house,  to  contend  that  a  man  may  not  use  the 
chimnies  of  his  house  because  the  smoke  may  inconve- 
nience his  neighbour. 

TiNDAL,  C.  J. — ^No  man  may  use  his  right  so  as  to 
damage  another;  though,  on  the  other  hand,  every  one  hss 
a  right  reasonably  to  use  his  property,  even  if  he  should 
thereby  annoy  his  neighbour. 

Talfourd,  Serjt.,  for  the  plaintiff,  submitted,  that,  by  the 
7th  Geo.  4,  c.  142,  s.  140,  (Metropolitan  Trusts  Gonsolids- 
tion  Act),  it  was  prohibited  to  ereet  any  buildings  whatso- 
ever in  that  part  of  Islington  where  the  defendant  had 
built  the  cottages,  and  it  was  declared  that  all  such  build- 
ings should  be  considered  as  eommon  nuisances.  This 
was  decisive,  and  rendered  it  unnecessary  to  go  into  the 
objections  made  for  the  defendant;  by  virtue  of  the  statute; 
it  must  be  considered  an  unreasonable  place  to  build  on. 

TiNDAL.  C.  J. — The  erecting  a  building  is  a  very  differ- 
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ent  thing  from  the  causing  smokci  and  the  latter  is  the 
nnisance  complained  of  in  the  declaration.  The  object  pf 
the  enactmeiit  is  probably  to  keep  a  certain  space  open,  for 
the  sake  of  preserving  the  salubrity  of  the  air.  The  statute 
must  be  put  aside  from  consideration  in  the  present  case^ 
18  it  does  not  refer  at  all  to  smoke. 

Talfcfurd,  Serjt. — ^As  to  the  objection^  that  the  defendant 
did  not  himself  cause  the  nuisance^  but  that  it  was  occa- 
sioned by  the  acts  of  the  tenants^  it  might  be  shewn  by 
leTcral  cases  that  the  rule  was  this :  whoeyer  lets  anything 
to  another  gives  him  a  license  to  use  every  part  of  it  in  a 
nstaral  and  ordinary  manner^  and  if  by  so  doing  a  nui- 
sance is  occasioned^  the  landlord  is  responsible :  Rosewell 
T.  Prior  (a),  jRea  v.  Pedley  (*),  Bca?  v.  Moore  {c).  In  Rex  v. 
P^dley{d),  it  was  alleged  that  the  defendant  made  or  caused 
to  be  made  divers  sinks  for  ordure  near  a  public  street, 
the  effluvia  from  which  became  extremely  offensive  and 
unwholesome  to  the  neighbourhood.  The  sinks  were  ap- 
purtenant to  several  cottages  held  on  lease  granted  by 
the  defendant,  who  had  reserved  no  right  of  entry  for  the 
porpose  ci  emptying  the  sinks.  Precisely  the  same  objec- 
tion was  taken  as  in  the  present  case;  but  it  was  held,  that 
the  defendant  was  liable,  as  the  natural  consequences  of 
his  own  act  were  attributable  to  him;  and  it  was  remarked 
by  the  Court,  that  he  ought  to  have  reserved  a  right  of 
entry  for  his  own  protection.  Now,  in  the  present  case, 
the  lighting  the  fires  was  not  only  the  natural  and  ordi- 
n»y  use  of  the  chimnies,  but  it  was  indispensable  to  the 
enjoyment  of  the  cottages.  In  Rea^  v.  Moore,  it  was  laid 
down  by  Mr.  Justice  LUtkdaie,  that,  even  ^*  for  the  probable 
consequence  of  his  act,  a  man  is  answerable  as  much  as  if 
it  were  his  actual  objeot.'^    So,  in  the  well-known  case  of 

Scott  V.  Shg^erd  {e),  a  squib  being  thrown  into  a  crowd, 

(a)  2  Salk.  460.  (d)  I  Ad.  &  E.  822;  3  Nev.  8f 

(h)  1  Ad.  &  E.  822;  S.  C,  3'    M.  627. 

Ne?.&M.  627.  («)    2  W.  Black.  892;   S.C, 

(«)  8  B.  ft  Ad.  184.  3  WUb.  403. 
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and  thrown  on  from  hand  to  hand,  till  at  last  an  indivi- 
dual was  injured  by  it,  it  was  held  that  he  who  originally 
threw  the  squib,  and  not  he  who  last  threw  it  on,  was  liable. 

TiNDAL,  C.  J. — ^That  went  on  the  principle  that  the  man 
who  last  threw  the  squib  did  so  in  self-protection, — that  it 
was  not  a  voluntary  act  on  his  part.  I  think  it  was  de- 
cided on  that  principle. 

Tayburd,  Seijt. — Here  the  tenants  were  but  weekly 
tenants;  they  could  be  ejected  at  any  time:  the  smoke 
going  on  from  week  to  week,  the  demise  was  a  license  to 
use  the  chimnies ;  there  was  no  restriction  on  the  ease- 
ment   The  defendant,  therefore,  had  not  only  built  the 
chimnies,  but  had,  in  the  terms  of  the  declaration,  caused 
the  smoke  to  issue  fee.    As  to  the  second  point,  the  objec- 
tion might  be  good  if  the  chimnies  had  not  been  built  by 
the  defendant ;  but  the  evidence  proved  the  contrary,  and 
the  cases  before  cited  were  decisive  on  the  point.    The 
term  ''  possession,''  in  the  declaration,  did  not  mean  pos- 
session such  as  to  enable  the  defendant  to  maintain  eject- 
ment, but  only  such  as  would  enable  him  to  defend  an  ac- 
tion on  the  case.     IS  the  objection  prevailed,  a  man  might 
be  driven  to  bring  twenty  actions  against  tenants,  where 
one  landlord  was  the  real  means  of  a  nuisance. 

Upon  the  third  objection  taken,  the  learned  Judge  at 
once  expressed  a  strong  opinion  as  to  the  right  each  one 
possessed  to  the  enjoyment  of  the  air  around  his  houses 
which  the  law  would  not  allow  to  be  interrupted. 

The  objections  were  overruled,  but  leave  was  granted  to 
Byles,  Serjt.,  to  move  the  Court  above.    A  rule  was  ob- 
tained and  ai^ed,  but  judgment  deferred,  the  late  lar 
mented  Lord  Chief  Justice  IhukU  declaring  the  matter      , 
required  further  deliberation.    The  judgment,  when  de*      I 
livered,  will  be  given  in  an  Appendix. 

Verdict  for  plaintiff. 


EASTEK  TERM,  9  VICT.— C.  P. 
Ta^Qiurd^  Seijt.^  and  Peacock,  for  the  plaintiff. 

Byles,  Seijt.,  and  Wordgworth,  for  the  defendant. 
[Attornies— OOfiiu,  and  B.  WMer,'] 


aUtings  at  fVaimmsier  qfler  Baiter  Term,  1846. 
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COLDHAM  V.  ShOWLEB.  j^_  H^^ 

Assumpsit. — ^The  declaration  contained  a  count  on  ut.  An  in- 
ui  agreement  for  the  sale  of  the  furniture,  stock,  and  good-  ^^ittoa^d 
will  of  a  public-house,  and  a  count  for  money  had  and  re-  "*^^^*^* 
ceired.    The  defendant  pleaded,  1st,  non  anumprit;  2ndly,  which  it  wm 
that  the  plaintiff  had  not  fiilfiUed  his  part  of  the  contract,   ported  to  gu- 
The  facts  of  the  case  were  these :  The  plaintiff  had  con-  ^l^^^o?^^* 
tractcd  irith  the  defendant's  daughter  (a  minor)  for  the  ©ovraanu  and 

oonditionflof 

purchase  of  the  furniture,  stock,  and  goodwill  of  a  public-  that  agreement, 
house  in  her  possession;  and  a  memorandum  signed  by  the  eiddenoe  tT* 
defendant  was  indorsed  on  the  agreement  in  the  foUowing  ^J^^,^^ 
terms: — ^'^  I  hereby  undertake,  that   my  daughter,  the  from  the  fint 
within-named  Amelia  Showier,  shall  perform  the  within-  tweenthepar- 
mentioned  coyenants  and  conditions  by  her  to  be  per-  ^t^^^^^ 
formed,  and  I  hold  and  consider  myself  responsible  for  the  "*"'  ^^  ^^' 

^  ^  sequent  in- 

Bame/'    This  indorsement  was  drawn  up  and  signed  im-  dorsement 
i^iatdy  after  the  principal  agreement  was  signed.    A  entire  contract, 
deposit  of  £5,  to  be  forfeited  in  case  of  non-fulfihnent  of  "i*^'^" 
the  contract  by  the  plaintiff,  was  then  paid  by  him  to  the  ^^  °o*  "^«" 

•^  *^  -^  '  a  leparate  con- 

sideration. 
2iid/y.  It  being 
]ttrt  of  the  agreement  that  the  plaintiff  should  paj  the  first  instalment  of  a  certain  sum  on  a 
given  day-^HcM,  that  a  vtrhal  agreement  to  postpone  the  day  was  safficient. 

3nUy.  It  bong  one  of  tiie  covenants  in  the  agreement  that  the  landlord  of  a  certain  publio-honse 
^^^  aoeept  the  plaintiff  as  tenant,  the  dediuration  alleged  that  the  landlord  had  refused  so  to 
accept  bun  i—Heli,  that  the  plaintiff  was  not  required  to  prove  that  the  individnal  who  acted 
tt  the  landlord  was  the  real  owner  of  the  premises  or  his  anthorised  agent* 
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1846.        defendant.    Upon  the  day  fixed  in  the  agreem^et  tor  the 
payment  of  the  first  instalment  of  the  purchase-money^ 
the  plaintiff  failed  to  effect  it^  and  another  day  was  ap- 
pointed for  the  purpose,  on  which  it  was  duly  made :  the 
defendant,  however,  claimed  the  deposit-money  as  for- 
feited, in  consequence  of  the  previous  non-payment.    This 
first  instalment,  amounting  to  £30,  as  well  as  the  £5  de- 
posit-money, was  handed  over  to  his  daughter  by  the 
defendant  immediately  on  receiving  it.    A  few  days  after 
the  whole  arrangement  was  abandoned  in  consequence  of 
the  proprietor  of  the  house,   Mr.  Chatfield,  refusing  to 
accept  the  plaintiff  as  his  tenant.     He  stated  in  his  evi- 
dence, however,  that  the  house  had  been  the  property  of 
his  deceased  father;  that  he  was  not  his  heir  nor  executor, 
but  that  he  receiyed  the  rents  on  account  pf  his  fiftther'tf 
estate,  and  expressed  it  to  be  ^o  in  the  r^eeipts  he  ga?e. 
The  pres^pt  action  was  brought  to  recover  the  tiro  swm 
that  had  li^en  p»i4  to  the  diBfen4ant, 

At  the  clo^e  pf  the  plaiutiff^s  case,  Byles,  JSeijt.,  sub- 
mitted, thAt  he  must  be  nonsuited^  1st.  The  original  agr^- 
meiit  was,  as  it  appeared  in  evjidenpe,  completed  and  sigasd 
))^fore  the  indorsement  was  written :  the  latter  was  there- 
for^ a  niere  poUatoral  undertaking,  and  woiil4  not  be  good 
within  the  4th  9eqtio^  of  tb9  $t«tut^  pf  Frauds,  unless  the 
poi^eraUon  fvas  set;  forth;  here  therp  was  none.    The 
undertaking  was  therpfor e  void  in  law,  and  ^ndp]r  it  the 
pl^intiiff  could  uot  rpcpver.    If  eveu  in  t)ip  declaration  the 
origiofU  agreement;  And  t)ie  indorsempnt  werp  set  forth  bs 
one  putirp  coptract  f^r  ow  cpu«ideFpt;iop,  thpirp  |f piild  then 
bp  p  vapiAUPe  bptwepu  the  contrpct  prpved  and  that  alleg^* 
2pdlyr  A  prpKipipQ  (iputained  in  a  written  contract  papnpt 
be  waived  by  parol.    Now,  in  the  present  case,  the  con- 
tract was  broken  by  the  pipintiff's  not  fulfilling  his  part 
on  the  day  fixed  in  the  agreement.    The  appointment  c^a 
subppqupnt  i^J  iras  merely  by  irord  of  mouth,  and  could 
not  remedy  the  mischief.    Srdly.  The  mopey  was  receired 
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by  the  dcGmdant^t  daughter^  and  an  acknowledgment  gif  en  1945^ 
by  her :  the  common  count  therefcMre  would  not  lie^  unleu 
the  Court  look  at  the  contract^  bat  that  was  already  shewn 
to  be  void.  4thly.  There  was  no  proof  that  the  landlord 
of  the  honae  had  refused  to  accept  the  plaintiff  as  tenant. 
It  would  appear  firom  his  evidence  that  Chatfield  was 
merely  an  agent  to  receive  the  rent ;  he  was  neither  heir 
nor  executor  of  his  father,  the  former  owner*  and  had  no 
authority  to  put  in  or  eject  tenants. 

Talfourd,  Serjt.,  contrL — ^The  indorsed  memorandum 
must  be  considered  as  part  and  parcel  of  the  original  agree- 
ment.   It  appears  in  evidence  that  the  whole  negotiation 
was  carried  on  by  the  defendant ;  he  was  the  only  person 
dealt  with  by  the  plaintiff, — the  party  who  actually  received 
the  money.    On  looking  at  the  agreement,  it  would  be 
properly  described  as  one  between  three  parties — ^the  de- 
fendant being  one  for  the  purpose  of  being  made  responsi- 
ble for  his  daughter's  performance  of  her  part  of  the  con- 
tract   As  to  the  second  objection  taken,  it  was  not  neces- 
sary to  prove  payment  strictly  on  the  day  mentioned  in 
the  agreement:  if  the  issue  had  been  as  to  the  performance 
of  all  things  by  the  plaintiff  to  be  performed,  it  might  have 
been  otherwise ;  but  this  was  an  issue  of  a  different  de- 
•criptioxL    The  words  used  by  the  plaintiff  wer^,  ''Give  me 
a  week,  and  I  shall  then  make  it  complete.''    Now,  ther« 
was  no  evidence  to  shew  that  the  defendant  refused  thexi 
to  complete  the  agreement, — ^he  actually  took  the  money. 
The  breach  of  contract  was  on  the  part  of  the  defendantf 
Whether  Chatfield  was  or  was  not,  strictly  speaking,  his 
kndlord,  it  was  clear  that  he  was  unable  to  procure  the 
possession  of  the  house  for  the  plaintiff,  and  that  was  ea* 
sential  to  the  fulfilment  of  the  contract. 

Erlb,  J.,  overruled  the  objections.    In  bis  opinion  the 
two  instruments  constituted  but  one  entire  agreement  for 


264  CASES  AT  NISI  PBIUS, 

1846.        ^  8^^  oonsideratioii.    Before  the  indonementwas  added^ 
the  contract  was  inchoate  and  not  complete. 

Verdict  for  plaintiflF— Damages  £80. 

Taffourd,  Serjt,  and  JBovtff,  for  the  plainti£P. 
Byles,  Serjt.^  for  the  defendant. 

[Attorniefr— r.  M.  Vickery,  and  T.  J.  Jerwood.'^ 


In  Trinity  Term  a  rule  mm  was  obtained  by  Bytes,  Seijt., 
which^  however,  after  argument,  was  discharged. 


Siitinffs  at  Westminster  after  Trinity  Term,  1846. 


BEFORE   MB.   JUSTICE   EBLE. 
June  13M.  CaMEBON  V.  WtNCH. 

In  an  action  of  -l  BESPASS,  with  a  count  in  trover. — The  evidence  fidled 
STplaintiff*  ^  establish  the  first  count  of  the  declaration :  with  refer- 
had  been  en-     encc  to  the  last,  the  pleas  applicable  to  which  were,  Ist, 

deavonnnf  to 

baffle  his  ere-  Not  guilty ;  2nd,  that  the  goods,  &c.  were  not  the  goods 
merely  oaten-  of  the  plaintiff,  the  facts  were  these:  The  plaintiff  occu- 
^""gSutJ'"^'  pied  a  workshop,  which  he  held  of  the  defendant  under  a 

anoUier,  and      written  agreement,  in  conformity  with  the  terms  of  whicb 

wnere  tner 

were  aeixed        a  fortnight's  notice  to  quit  was  given  to  the  plaintiff  by 


m^l^h'^r    the  defendant,  who,  after  the  expiring  of  the  fortnight,  and 

plaintiff'B 

tenancrhad 

eipired — Heid,  lit»  that  there  was  a  suffident  possession  as  against  i 

to  the  qnestion  of  ownershii) ;  and,  2ndly,  that  the  measure  of  di 

plaintilTB  real  and  bond  fide  interest  in  the  goods,  and  not  the  full  y 
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eoDfleqaent  detennination  of  the  tenancy,  put  in  a  distress 
for  rent  and  seized  the  goods  npon  the  premises.  To  re- 
oorer  the  yalne  of  these  goods  was  one  of  the  objects  for 
which  the  action  was  brought.  Some  time  previously  the 
mperior  landlord  had  put  in  a  distress,  and  on  that  occa- 
sion the  plaintiff  furnished  his  brother  and  a  firiend  with 
money  sufficient  to  satisfy  the  landlord's  claim  and  redeem 
the  goods.  According  to  the  positive  testimony  of  both, 
they  were  merely  ostensible  owners,  in  order  to  protect 
plsintiff  firom  his  creditors. 

Erlb,  J.,  intimated,  that,  on  the  count  in  trover,  there 
must  be  a  verdict  for  the  plaintiff. 

B.  Jones,  Serjt.,  and  Lush,  for  the  defendant,  submitted, 
that,  as  the  tenancy  had  expired,  the  goods  upon  the  pre- 
mises were  no  longer  in  the  possession  of  the  plaintiff  at 
the  time  of  conversion,  and  the  question  of  the  ownership 
should  be  left  to  the  jury. 

Gazelee,  Seijt.,  for  the  plaintiff,  contended,  that  there 
was  sufficient  possession  as  against  a  wrongdoer,  and  that 
there  was  no  justification  on  the  record.  The  jury  must 
be  directed  to  give  a  verdict  for  the  plaintiff. 

Erle,  J. — ^The  verdict  on  this  count  must  be  for  the 
plaintiff;  yet,  as  the  transaction  is  tainted  with  fraud,  as  it 
is  part  of  the  plaintiff's  case  that  he  projected  a  scheme  to 
baffle  his  creditors  whenever  they  might  put  in  their  law- 
fiil  claims  upon  his  property,  I  do  not  think  he  can  turn 
round  now  in  a  court  of  justice,  and  get  rid  of  all  inconve- 
niences arising  from  his  own  fraud.  The  jury,  therefore, 
may  take  into  consideration  what  they  think  is  the  plain- 
tiff's real  and  bond  fide  interest  in  the  goods  in  question, 
and  make  that  the  measure  of  damages,  and  not  their  full 
Talne. 

Verdict  for  the  plaintiff— Damages  id. 
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mad,  that  ihej  eBtunated  the  Mil  value  of  tk  goodij 
£21. 


Leave  was  then  gtven  to  Gavelet,  Serji^  to 
the  rerdict  for  £21. 


Gazdee,  SajL,  and  TXMiaf,  for  the  pluntiff. 
/ofiet^  Serjt.9  and  LuA,  for  the  defendant. 
rAttomiM— C  Bcbmmy  and  2>—wif,] 


JtifM  IM.  PAasoNs  t7.  Saxtkr  and  Another. 

inaMunpdt  AsSUMPSIT.— The  declaration  consigtedof  the  common 

for  the  pnoe  of,  .1311* 

■nd  the  letting  coonts  for  goods  bargained  and  sold,  for  work  and  labour 

teenhone.^^'  and  materials  found,  and  for  an  account  stated. 

mSL^^^        By  a  contract  in  writing,  the  defendants  had  agreed  to 

bit  initjameiit  purchase  from  the  plaintiff  ''a  fourteen  horse-power  engine 

to  be  paid  two  '^  '^  r  ^ 

month!  tfter  then  lying  in  plaintiff's  yard/'  a  portion  of  the  purchase- 

^n/^S  ap.  money  to  be  paid  on  the  engine  being  put  up  and  fixed  in 

pcared  that  the  the  defendants'  factory,  and  the  remainder  on  the  defcnd- 

degreeof  power  •" 

in  the  engine  auts'  "  being  satisfied  with  the  work  as  per  agreement,  within 

not  equal  to  two  months  of  its  completion/'     In  January,  1846^  the 

mentton^  in  Steam-engine  was  fixed  in  the  defendants'  factory,  and  the 

the  contract,  portion  of  the  puTchasc-money  that  had  been  agreed  upon 

and  improve' 

mentaand  handed  ovcr  to  the  plaintiff.     It  was  found,  however,  on 

were  made  by  trial,  that  the  engine  was  much  inferior  in  power  to  what 

piain^  from  j|.  y^^  |jgg,^  represented,  and  could  not  do  the  work  for 

till  the  action  which  it  was  required;  in  fact,  it  was  not  a  fourteen  horse- 

Heidt  lat,  that  power  engine.  The  defendants,  in  consequence,  applied  to 

common  connta 

would  lie ; 

2ndly,  that  the  term  **  completion  "  did  not  apply  to  the  mere  making  of  improTementi  and  tl- 

terationa  {  Srdly,  that  tiie  oagree  of  paw«r  of  the  engine  waa  a  mattrUii  part  of  the  oontFMt. 
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the  phintiff  to  take  back  the  maehme,  and  refund  the  sam  1^45^ 
he  had  reeeiyed:  the  ktter  refused,  and  brought  this  action 
to  recover  the  residue  of  the  original  prices  During  Eeb- 
inaiy  and  March,  in  which  latter  month  the  action  was 
bnnighty  Yarioua  alteraticHM  and  improTements  were  made 
bj  the  plauiti£^  in  hopes  of  rendering  the  engine  satis^ 
bctoiy  to  t^  defiesidants* 

Bramweil,  for  the  defendants,  submitted,  first,  that  the 
eommon  counts  would  not  Ue;  Clarik  t.  JBitlmer{a)}  the 
eagme  did  not  answer  to  the  warranty,  and  therdbre  could 
not  he  considered  as  goods  bargained  and  sold :  %eoondfy, 
that  the  action  was  brought  too  soon,  as  the  plaintiff  had 
been  at  work  upon  the  engine  down  to  the  month  of 
March,  when  tiie  writ  was  issued,  and  tiie  oontraet  was, 
that  the  last  instalment  dieidd  not  be  paid  till  two  months 
sfter  the  completion  of  the  work. 

Eels,  J.— I  think  ''indebiiatuB  anumpsW  willlie far 
the  price  and  setting  up  of  the  engine :  either  the  count 
for  goods  bargained  and  sold,  or  that  for  work  and  labour, 
inU  be  good. 

Bramweil. — ^Will  your  Lordship  allow  me  to  move  upon 
the  point?    I  cited  a  strong  case. 

EaiiX,  J. — ^I  should  be  sorry  to  give  the  objection  so 
touch  encowmgemekit ;  I  will  only  take  a  note  of  it*  The 
■ccoad  objection  also,  I  think,  fidk)  for  it  is  u  evidence 
that  the  engine  was  complete  before  the  1st  of  February, 
s&d  it  was  only  improvements  and  alterations  that  were 
going  on  subsequently*  The  action  was  not  brought  till 
the  end  of  March.  It  would  have  been  otherwise  if  the 
^^e  itself  had  been  incomplete,  and  incapable  of  being 
worked. 

(a)  11  M.ft  W.a47. 
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1846.  Bramwett  then  submitted,  that  the  defendants  were  en* 

titled  to  a  verdict^  on  the  ground  that  the  engine  actaally 
delivered  did  not  correspond  with  the  warranty. 

Byks,  Serjt.,  caniri. — ^The  description  in  thb  agreement 
4id  not  amount  to  a  warranty,  as  the  object  was  one  seen 
by  the  vendee.  In  the  case  of  Chatter  r.  H6pkm$,  not  yet  re- 
ported, the  terms  of  the  contract  were,  '^  I  agree  to  sell  you  a 
smoke-consuming  furnace.''  It  was  found  on  trial  that  the 
furnace  did  not  consume  its  smoke,  and  yet  it  was  held^  that 
the  words  '^  smoke-consuming''  did  not  amount  to  a  war- 
ranty.  The  doctrine  of  implied  warranty  only  extended  to  a 
specific  chattel,  when  the  purchaser  had  no  opportunity  of 
examining  it    In  the  present  case,  the  contract  is  to  buy  a 
specific  engine,  stated  to  be  of  fourteen  horse-power,  and 
not  absolutely  a  fourteen  horse-power  engine.     [Erie,  J. — 
Would  you  go  the  length  of  saying,  that,  if  the  engine 
could  not  work  at  all,  that  the  defendants  would  still  be 
liable?]  The  defendants  have  got  exactly  the  thing  they  con- 
tracted for.    They  did  not  contract  generally  for  a  fourteen 
horse-power  engine,  but  for  a  particular  and  specific  one, 
which  had  been  bought  by  the  plaintiff  as  a  fourteen  horse- 
power engine,  and  was  merely  described  as  such. 

Erle,  J. — ^The  point  to  decide  is,  whether  the  engine 
delivered  was  correctly  described  as  a  fourteen  horse-power 
engine;  this  description  was  given  by  the  plaintiff  himself. 
Now,  if  a  man  agrees  to  take  a  specific  chattel,  no  doubt 
he  must  adhere  to  his  contract,  and  is  bound  to  accept  it; 
but,  in  the  present  case,  I  think  the  degree  of  power  of  the 
engine  is  as  material  on  the  one  side,  as  the  agreement  to 
buy  the  engine  itself  is  on  the  other.  It  cannot  be  ar- 
gued, that,  if  the  machine  had  been  altogether  unfit  to  be 
worked, — ^if  it  could  not  go, — the  defendants  would  ha?e 
been  still  bound  by  the  contract.  The  words  employed  may 
not,  it  is  true,  amount  to  a  warranty,  but  still  they  form  s 
material  part  of  the  description  given  by  the  plaintiff.    In 
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Chatter  V,  Hqpkim,  the  Aimace  contracted  for  was  one  of  i846. 
peculiar  oonatmction,  wUch  went  by  the  name  of  the 
'^SDioke<^x>n»nming  fnmace/'  was  perfectly  efficient  in  it* 
selfj  and  only  fidled  in  that  particular  instance  from  the 
drcunstanoes  in  which  it  was  employed^  andfor  which  it  Was 
not  adapted :  it  was  not^  therefore,  a  case  exactly  in  point* 
There  has  been  some  difference  of  opinion  between  this 
tnd  other  Conrts  with  respect  to  implied  warranties ;  my 
decision  is  founded  on  the  view  I  have  taken  of  the  law. 
I  fehall  leare  it  to  the  jury  to  say,  whether,  on  the  evidence, 
the  engine  deUvered  can  be  considered  as  of  fourteen  horse*> 
power. 

The  learned  Judge  then  gave  leave  to  BylcM,  Serjt^,  to 
move  to  enter  a  verdict  for  the  plaintiff,  if  the  decision  of 
the  jury  should  be  against  him,  it  being  presumed  that 
the  specific  chattel  contracted  for  was  delivered,  on  the 
gnmnd  that  that  fact  entitled  him  to  a  verdict. 

Verdict  for  the  defendants. 
Byles,  Serjt.,  for  the  plaintiff. 

Brcmwettj  fcft  the  defendants. 

[Attoroies — QaUworthy^  and  MonkhouMe,'] 


Cocks  t;.  Pukdat.  June  \9th. 

v^A.S£  ior  infringemeBt  of  a  copyright. — Fleas,  Ist,  Not  in  an  action 

Kttilty;  aiid»  2ndly^  that  the  plaintiff  had  not  the  copyright.  mLl^f^V- 

Tlie  work  alleged  to  be  pirated,  and  which  was  substan*  ^'  ^work 

tudly  the  same  as  the  defendant's  subsequent  publication,  there  was  a 

contemporane- 
008  publication 
uroid  and  in  this  coantry : — Htld^  that,  notwithstanding,  plaintiff  was  entitled  to  reooyer. 

K^toew  expert  in  the  law  of  a  foreign  country  was  called  to  proTe  what  that  law  was :— 
HeU,  tUt  he  should  state  on  his  responsibility  what  the  law  was,  and  not  read  any  fragments  of 

VOL.  II.  T  N.  P. 
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1846.  was  a  musical  composition  called  "Der  Elfin  Walaer/^ 
of  which  Joseph  Labitzkjr^  a  foreigner^  was  the  author.  It 
was  duly  registered  in  the  plaintiff's  name  at  Stationers^ 
Hall^  under  the  5  &  6  Vict.  c.  45,  on  the  1st  of  September^ 
1842,  and  published  on  the  same  day.  There  was,  how- 
ever,  a  contemporaneous  publication  of  the  work  at  Prague, 
in  Bohemia;  and  the  deed  by  which  the  copyright  was 
assigned  to  the  plaintiff  was  of  subsequent  date.  The 
deed  contained  a  recital  of  a  parol  contract,  previous  to 
the  publication,  which  was  in  itself  sufficient  to  pass  the 
copyright  according  to  the  laws  in  force  at  Prague.  To 
prove  this,  a  person  skilled  in  the  laws  of  Bohemia  was 
put  into  the  witness-box ;  but  it  was  objected,  by  Channell, 
Serjt.,  that,  if  he  was  going  to  speak  of  written  laws,  they 
should  be  put  in  and  read. 

Eble,  J.,  overruled  the  objection.  The  proper  course 
to  ascertain  the  law  of  a  foreign  country,  is  to  call  a  wit- 
ness expert  in  it,  and  ask  him,  on  his  responsibility,  what 
that  law  is,  and  not  to  read  any  fragments  of  a  code, 
which  would  only  mislead. 

Channellf  Serjt.,  at  the  close  of  the  plaintiff's  case,  suh- 
mitted,  that  the  action  could  not  be  sustained,  on  the  ground 
of  the  publication  abroad  being  contemporaneous  with  thst 
of  the  plaintiff.  As  the  author  was  a  foreigner,  it  was  neces- 
sary that  his  work  should  have  been  first  published  in  this 
country,  as  in  the  case  of  Chappel  v.  Purday  (a),  in  order  to 
create  a  copyright. 

Erle,  J. — The  rule  of  law,  as  it  has  hitherto  been  laid 
down,  applies  only  to  cases  in  which  the  publication  abroad 
has  taken  place  before  the  copyright  has  been  obtained  in 
this  country.  The  facts  in  the  present  case  do  not  fall 
exactly  within  that  rule.    I  shall  direct  the  jury  to  find  for 

(a)  14  M.  &  W.  303. 
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the  plaintiff^  if^  on  the  evidence,  they  believe  the  publication 
in  the  two  countriea  was  simultaneous. 

Leave  was  given  to  the  learned  counsel  for  the  defendant 
to  move  for  a  nonsuit,  or,  if  the  parties  wished  it,  to  turn 
the  facts  into  a  special  case,  so  that  the  opinion  of  a  court 
of  error  might  be  obtained. 

Verdicfc  for  plaintiff. 

Talfourd,  Serjt.,  Botch,  and  Webster,  for  plaintiff. 

ChatmeU,  Serjt.,  and  Byles,  Serjt.,  for  defendant. 
[Attoraies— Xotre,  and  MannrngJ] 


1846. 


Barrett  v.  Blvnt  and  Another. 

Assumpsit.— The  action  was  brought  by  the  plaintiff, 
an  advertizing  agent,  against  Messrs.  Blunt  &  Comfoot, 
jointly,  as  members  of  the  provisional  committee  of  a 
Jamaica  Railway  Company,  for  advertisements  respecting 
that  company,  directed  to  be  inserted  in  different  news- 
papers by  the  committee.  The  defendant  Blunt  was  proved 
to  have  been  a  member  of  the  committee;  but  against 
Comfoot  the  only  evidence  was,  that  he  had  attended 
one  meeting  at  which  an  acting  committee  was  appointed, 
and  had  written  a  letter,  in  which  he  stated  that  after  the 
first  meeting  he  had  withdrawn. 

Humphrey,  for  defendants,  submitted,  that  the  plaintiff 

most  be  nonsuited.     1st,  the  appointment  of  an  acting 

committee  exonerated  the  defendants.    This  doctrine  was 

recently  laid  down  by  Mr.  Baron  Parke^    2ndly,  supposing 

the  provisional  committee  liable,  there  was  no  evidence  to 

Bhew  that  the  defendant  Comfoot  ever  consented  to  join  it. 

As  it  was  a  joint  action,  the  liability  of  both  defendants 

xnnst  be  established. 

t  2 


June  22nd. 


In  an  action 
against  railway 
proTisional 
committee- 
men y  under 
oontracta  en- 
tered into  by 
the  committee 
—Held,  that, 
to  render  de- 
fendants liable, 
it  was  necessary 
to  prove  not 
only  that  they 
were  members 
of  the  commit- 
tee, but  that 
they  knew  it  to 
be  still  in 

rition,  and 
that  the 
expenses  in- 
curred were 
reasonable  and 
usual. 
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184Q.  EBi4fs>  J. — Tbe  oiMie  must  gp  to  ibe  jury.  Ab  to  the  fint 

ground^  that^  where  there  ia  an  actiag  committQe,  tbe  othen 
are  exonerated^  Chief  Baron  Pollock's  opinion  is  the  other 
way.    It  is  not  a  dear  point.    As  to  the  second  gronnd,  I 
think  there  is  eTidenoe,  though  slight^  to  go  to  the  jniy. 
Whenever  a  committee  is  formed,  and  is  still  in  action,  and 
taking  steps  to  go  on,  then  it  is  finr  the  jnry  to  say,  whe- 
ther any  one  who  has  ever  joined,  ever  consented  to  asso- 
ciate himself  with  the  parties  taking  such  steps,  did  or  did 
not  authorize  those  parties  so  to  act     It  is  necessary  to 
prove,  Ist,  that  he  consented  to  join  them;  Sndly,  that  he 
knew  they  were  continuing  to  act ;  and,  Srdly,  that  the 
expenses  incurred  were  usual  and  reasonable.     Having 
once  joined,  he  would  remain  a  member  until  he  expressed 
an  intention  to  withdraw,     I  will  leave  the  three  questions 
above  mentioned  to  the  jury.     I  do  not  wish  to  express  an 
absolute  opinion.    I  will  reserve  the  points,  and  you  may 
afterwards  move  the  full  Court.    The  learned  Judge  afte^ 
wards  said,  in  summing  up,  I  fully  agree  with  the  doctrines 
recently  laid  down  by  Baron  Parke,  and  also  with  those  of 
the  Chief  Baron  on  a  different  case ;  but  no  general  role 
has  been  laid  down  applicable  to  all  cases.    The  remarks 
of  the  learned  Judges  were  foimded  on  the  special  circum- 
stances and  cases  before  them.    In  the  present  instance, 
the  simple  fact,  that  the  proposed  railway  is  to  be  in  an- 
other country,  to  which  our  acts  of  Parliament  do  not  ap- 
ply, makes  an  essential  difference. 

Verdict  for  plaintiff— Damages  £940, 

Jervi^f  for  plaintiff. 

Humphrey,  for  defendants, 

[Atiomies-iSknilt,  and  CRrulM  4  Co.'] 


TRINITY  TERM,  9  VICT.— C.  P.  278 

1846. 

WoNTNiB  V,  Shaiep.  Jf^ne  29rd. 

Assumpsit.— The  declaration  consisted  of  the  com-  In  an  action  to 
men  counts  for  money  had  and  received  to  the  use  of  the  amount  of  de- 
plaintiff^  and  an    account  stated.    Plea,  non  assumpM.  j^o™^^^^ 
The  plaintiff  was  a  shareholder,  and  the  defendant  one  of  S^^%g^!J^' 
the  prorisional  committee-men  and  directors  of  a  company  of  the  railway 
called  '^The  Direct  London  and  Exeter  Railway  Com-  ^fo^that 
pany  ;•*  and  the  action  was  brought  to  recover  the  sum  of  J^^ld^'u^ 
82/.  10».,  being  the  amount  of  the  deposits  on  sixty  shares,  V^^^T^^ 
at  the  rate  of  1/.  7s.  6d.  per  share,  paid  to  the  account  of  audtment  of 
the  company.    The  company  was  formed  on  the  24th  of  ^iJea  waa  a 
May,  1845,  and   provisionally  registered.    In  the  pro-  Jj^^d^tSt 
spectus  that  was  published,  its  object  waa  stated  to  be  the  **»«  plaintiff 

/  .  *  ,.  ,.  ^        .,  A  »        1  ^"  entitled  to 

tormation  of  a  durect  line  of  railway  from  London  to  reooyer  on  that 

Exeter, with  an  extension  line  to  Falmouth  and  Penzance:  Satjf 'it waa^' 

capital,  £3,000,000,  in  120,000  shares  of  £25;  deposit,  »^  that  the 

II  7s.  6d.  a  share.     The  plaintiff  applied  for  shares,  and  shonld  go  on 

on  the  15th  of  October  an  allotment  of  sixty  shares  was  muOier  number 

niade  to  him  by  the  allotment  committee,  of  which  defend-  ^l^iJ^JSSiiy*^ 

ant  was  chairman.     On  the  17th  the  following  advertise-  jew  contract, 

from  which 
ment  was  issued  : —  any  indindual 

ahareholder 

''The  Direct  London  and  Exeter  Railway,  with  Exten-  5^^*"^*' 
sion  to  Penzance«---^e  managing  committee  of  this  com- 
pany hereby  give  notice,  that  the  allotment  a£  shares  is 
completed^  and  that  the  letters  will  be  issued  to  the  pub- 
lic, if  poasible,  this  day. 

(Signed)        "E.  S.  BLUNnsLL,  Hon,  Sec. 

"  15th  October,  1845.^ 

In  another  advertisement,  the  committee  stated  they  had 
no  doubt  of  being  able  to  comply  with  the  standing  orders 
of  the  Houses  of  Parliament,  and  announced  when  a  fur- 
ther call  per  share  would  be  required.     On  the  17th  of 
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1846.         October  appeared  an  advertisement^  as  follows : — "  The  Di- 
rect London  and  Exeter,  with  Extension  to  Penzance. — 
The  committee  of  management  hereby  give  notice  that  the; 
have  completed  the  allotment  of  shares,  and  that  the  usual 
letters  are  this  day  issued.     In  the  arduous  duty  of  decid- 
ing on  the  claims — unprecedented,  as  it  is  believed,  in  num- 
ber and  respectability, — ^the  committee  have  been  obliged 
to  give  preference  to  applicants  locally  interested,  or  likely 
to  bring  to  bear  for  the  company  a  large  share  of  legitimate 
inflaence.    The  numerous  persons,  with  undoubted  claims 
on  the  score  of  wealth  and  social  standing,  whose  applica- 
tions have  been  passed  over  or  cut  down,  are  requested  to 
accept  this  reason  as  the  committee^s  apology.''  The  plain- 
tiff, on  the  faith  of  the  above  advertisements,  as  he  alleged, 
paid,  on  the  21st  of  October,  82/.  10«.,  as  the  deposit  due  on 
the  shares  allotted  to  him,  into  the  hands  of  the  company's 
bankers,  and  on  the  4th  of  November  following  signed 
the  Parliamentary  contract  and  the  subscribers'  agree- 
ment, and  received  scrip,  signed  by  two  directors,  of  whom 
the  defendant  was  one.     In  a  few  weeks  it  transpired  that 
only  58,000  shares  had  been  allotted,  instead  of  120,000, 
which  was  to  have  constituted  the  capital  of  the  company, 
the  commitee  having  thus  retained  more  than  one-half  of 
them  at  their  own  disposal,  it  being  within  the  defendant's 
knowledge  that  the  whole  number  might  have  been  easily 
allotted  to  persons  of  good  credit.     At  a  public  meeting  of 
the  shareholders,  held  on  the  15th  of  December,  the  plain- 
tiff made  a  motion  to  the  effect,  that  the  committee  had  ap- 
propriated more  than  half  the  shares  to  their  own  benefit, 
and  had  procured  the  subscribers'  money  on  the  faith  of 
an  advertisement  stating  that  a  full  allotment  had  been 
made;  and  on  this  ground  the  whole  of  the  deposits  ought 
to  be  returned,  and  the  committee  ought  to  bear  the  ex- 
pense.   The  question,  however,  was  never  put  from  the 
chair,  the  meeting  being  very  confused,  and  much  excite- 
ment prevailing.     A  new  managing  committee  was  ap- 
pointed, who,  however,  ultimately  found  themselves  unable 
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to  go  before  Parliament^  and  the  execution  of  the  scheme        jg^^. 
was  suspended.    The  plaintiff  now  sought  to  recover  the 
sum  he  had  paid  as  deposit-money,  on  the  ground  of  failure 
of  consideration  and  of  fraud. 

Sir  FiizroyKeUy^  (Solicitor-Gteneral),  for  the  defendant, 
submitted,  that  the  plaintiff  must  be  nonsuited  on  this 
ground,  that  the  false  statement  of  which  he  complained, 
and  which,  as  he  alleges,  was  the  inducement  that  led  him 
to  pay  his  money,  appeared  after  he  had  entered  into  the 
contract.  He  applied  for  shares,  he  engaged  to  accept 
such  as  might  be  allotted  to  him  and  to  pay  the  required 
deposit:  the  allotment  was  made,  and  he  then  became 
bound  to  accept  them;  it  became  obligatory  on  him  to  pay 
the  money  he  had  engaged  to  pay, — ^the  company  might 
have  sued  him  upon  the  contract.  Accordingly  he  paid  it, 
and  exchanged  the  bankers'  receipt  for  scrip ;  and,  after 
all  this,  a  statement  is  made,  which  appears  to  be  untrue, 
and  now  he  turns  round  and  says  he  has  a  right  to  annul 
the  contract ;  but  the  whole  transaction  was  already  com- 
plete and  ended.  [Erky  J. — The  contract  was  for  sixty  out 
of  120,000  allotted  shares :  not  merely  for  sixty  shares.]  The 
plaintiff  proposed  but  on  certain  conditions,  viz.  that  shares 
should  be  allotted,  and  that  has  been  fulfilled  by  the  de- 
fendant. There  is  no  provision,  express  or  implied,  that 
the  whole  number  of  shares  shall  be  allotted.  The  pro- 
spectus of  the  company,  the  plaintiff's  letter  of  application, 
and  the  letter  of  allotment,  constitute  the  contract.  The 
terms  of  the  plaintiff's  letter  are,  ''  I  request  you  will  allot 
me  sixty  shares,  of  £25  each,  in  your  company;  and  I 
undertake  to  accept  the  same,  or  any  less  number  you 
may  allot,  to  pay  the  deposit-money  required  by  the  stand- 
ing orders,  and  hereafter  to  execute  the  partnership  deed, 
and  to  comply  with  the  conditions  and  regulations  of  the 
company.''  The  letter  of  allotment  runs  thus :  ''  At  your 
request  we  have  allotted  to  you  sixty  shares,  on  condition 
that  you  pay  the  deposit  before  a  given  day.^    Thus  but 
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1846.        ^^^  condition  is  proposed  by  the  plaintiff^  and  the  moment 
that  is  fulfilled  his  liability  commenoes.     As  a  matter  of 
fact,  the  reservation  of  a  large  number  of  shares  was  bene- 
ficial to  the  plaintiJBT  as  a  shareholder^  as  it  was  a  measure 
necessary  for  the  successful  working  of  the  company^  and 
was  the  universal  practice.     On  this  ground  there  was  no 
question  for  the  jury^  because  the  only  possible  fact  which 
could  be  material^  viz.  that  the  date  of  the  contract  was 
prior  to  that  of  the  advertisement^  was  undisputed.     On 
the  said  ground  the  plaintiff  had  not  established  that  he 
had  paid  his  money  without  consideration.     The  company 
was  still  in  existence^  the  allotment  of  all  the  shares  was 
by  no  means  necessary  to  the  successful  carrying  out  of 
its  object^  and  there  was  a  clause  in  the  partnership  deed 
expressly  authorising  the  committee  to  postpone  at  their 
discretion  the  introduction  of  their  bill  into  Parliament 
till  the  session  of  1847.     It  could  not  be  alleged,  there- 
fore>  that  the  scheme  was  wholly  abortive.     The  contract 
is  still  entire^  is  still  in  course  of  execution,  and  neither 
party  alone  can  rescind  it.    The  plaintiff  is  still  entitled  to 
any  benefit  that  might  accrue  to  holders  of  scrip.   For  these 
reasons  the  action  cannot  be  sustained.     [Erie,  J. — ^The 
case  of  Pitckford  v.  Davis  (a)  decides  it  to  be  a  breach  of 
contract  on  the  part  of  directors  not  to  allot  the  number 
of  shares  and   raise  the  amount  of  capital  proposed.] 
That  case  is  not  applicable :  there,  if  the  partnership  deed 
had  been  signed,  the  contract  could  not  have  been  re- 
scinded. In  the  present  case  the  partnership  deed  has  been 
duly  executed,   and  this  makes  a  material   difference: 
Campbell  v.  Felming  and  Another  {b).    The  contract  was, 
not  that  the  allotment  should  be  void  if  the  whole  num- 
ber of  shares  were  not  issued,  but  simply,  that,  if  a  certain 
he  would  number  of  shares  were  allotted  to  the  plaintiff; 
he  would  pay  the  deposit  on  each. 

(a)  5  M.  &  W.  2.  (Jb)  1  Ad.  &  EII.  40. 
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Erlb^  J. — ^The  case  must  go  to  the  jury.    The  contract         1345^  . 
was,  that  the  plaintiff  should  have  allotted  to  him  sixty 
shares,  parcel  of  120,000  shares,  which  were  estimated  to 
produce  a  capital  of  £8,000,000^  to  be  employed  in  the 
construction  of  a  railway,  that  would,  as  was  estimated,  cost 
as  much.    That  does  not  mean  that  he  should  have  a  portion 
of  58,000  shares,  and  run  the  risk  of  the  remainder  being 
allotted,  to  make  the  completion  of  the  undertaking  prac- 
ticable.   I  think  it  material  for  him  to  know  the  number 
of  his  fellow-shareholders,  and  how  much  of  the  necessary 
capital  was  subscribed.     I  must  leave  it  to  the  jury  to  say, 
whether  the  representation  was  made  to  him,  that  there 
shoold  be  120,000  shares.    There  is  evidence  to  shew  that 
the  contract  is  tainted  with  fraud.    On  the  second  ground 
the  plaintiff  cannot  recover,  unless  the  scheme  is  abor- 
tive.    If  it  is  so,  it  has  already  been  decided  that  parties 
aie  entitled  to  recover  back  their  deposit-money.  It  would 
be  rather  strong  to  say  that  this  has  been  made  out,  but 
there  is  evidence  enough  for  me  to  leave  it  to  the  jury  to 
say,  whether  the  defendant  has  not  rendered  it  virtually 
impossible  to  go  on  with  the  plan.    No  doubt,  if  the  parties 
agree  to  go  on  with  one-half  of  the  number  of  shares  pro- 
posed, they  may ;  but  then  any  individual  who  pleases  may 

withdraw,  for  it  would  really  be  a  new  contract. 

Verdict  for  plaintiff— Damages  82/.  IQf. 

Knowles,  Byks,  Serjt.,  waABrmm,  for  the  plaintiff. 

Sir  F.  Kelly,  (Solicitor- General),  Dowling,  Serjt.,  and 
^^tzherbert,  for  the  defendant. 

f  Attoxnios—  WmUner,  and  Stotea  4  Cb.] 
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Sittings  at  GvildhaU  after  Easter  Term, 


BEFORE    LORD    CHIE7   JUSTICE    TINDAL. 


May  14th. 

A  witness  in 
an  action 
brooght  to  re- 
ooYer  certain 
commission  or 
brokerage 
stated,  on  the 
"  voir  dire," 
that  he  had  a 
chiim  to  one 
moiety  of  what, 
ever  commis- 
sion the  plain- 
tiff shotdd  re- 
ceive:—/?eW, 
that  the  eyi- 
dence  of  the 
witness  was  ad' 
missible  under 
6  &  7  Vict.  c. 
85,  (Lord  Den. 
man's  Act). 


Hill  v.  Kitchino. 

Assumpsit.— The  plaintiff  in  tWs  action  was  a  ship- 
broker^  and  the  defendant  a  ship-owner^  both  residing  in 
London.  Through  the  instrumentality  of  the  former^  a  ship 
belonging  to  the  latter  was  chartered  to  proceed  to  the 
island  of  Ichaboe,  and  bring  back  a  cargo  of  guano ;  the 
freight  to  be  at  the  rate  of  41.  IO9.  per  ton^  and  the  plain- 
tiff to  receive  a  commission  of  4/.  128,  per  cent,  upon  the 
freight.  To  recover  this  commission  the  action  was  brought. 
The  attesting  witness  to  the  charter-party^  likewise  a  ship- 
broker^  had  been  the  means  of  introducing  the  plaintiff  to 
the  defendant,  and,  for  so  doing,  had,  by  the  custom  of  the 
trade,  a  claim  to  one  moiety  of  the  commission.  On  being 
put  into  the  witness-box,  to  prove  the  charter-party,  he 
stated  on  the  voir  dire,  as  follows : — '^  Hill  negotiated  the 
freight.      My  demand  is  against  Hill,  the  plaintiff.     I 
have  no  claim  against  Hill,  except  for  one-half  of  the  com- 
mission.   Among  ship-brokers,  if  one  introduces  another  to 
a  third  party,  he  always  divides  the  commission  with  him, 
if  the  object  of  the  introduction  is  obtained.     In  an  ac- 
count I  settled  with  the  defendant,  I  had  charged  him  with 
one-half  of  the  commission  on  this  transaction.   He  struck 
out  the  charge.     I  do  not  expect  to  receive  my  moiety,  un- 
less plaintiff  succeeds.'^ 


Manning^  Serjt.,  for  the  defendant,  submitted,  that  this 
witness's  evidence  was  inadmissible.    He  was  within  the 
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exception  in  Lord  Denman's  Act^  (6  &  7  Vict.  c.  85).  As  he  ig^g^ 
bad  attempted  rmsriccessfully  to  charge  the  defendant,  and 
acknowledged  that  he  did  not  expect  to  receive  anything 
unless  the  plaintiff  sncceeded,  it  was  quite  clear  that  he 
had  an  immediate  and  individual  interest  in  the  suit ;  the 
plaintiff,  in  fact,  was  his  trustee  as  far  as  one  moiety  went. 
There  was  a  joint  cause  of  action,  and  the  witness  ought  to 
have  been  made  a  co-plaintiff,  so  that  the  defendant  was 
e?en  entitled  to  nonsuit  the  present  plaintiff. 

TiNDAL,  C.  J. — ^There  is  no  contract  in  my  opinion  be- 
tween the  witness  and  the  defendant.  His  claim  is  solely 
against  the  plaintiff.  He  is  in  a  position  analogous  to  that 
of  a  man  who  has  laid  a  wager  on  the  result  of  an  action  : 
it  is  a  circumstance  that  merely  goes  to  his  credit.  The 
words  of  the  proviso  in  Lord  Denman's  Act  applicable  to 
this  case  are,  that  the  act  *'  shall  not  render  competent  any 
person  in  whose  immediate  and  individual  behalf  any  ac- 
tion may  be  brought  or  defended,  either  wholly  or  in 
parf  Now  this  action  cannot  be  said  to  be  brought  in  be- 
half of  this  witness,  as  he  will  derive  no  benefit  from  a 
judgment  in  favour  of  the  plaintiff :  his  only  resource  will 
be  to  bring  an  action  on  his  own  implied  contract.  I 
think,  therefore,  his  evidence  is  admissible. 

Some  other  points  of  law  raised  by  the  defendant's  coun- 
sel were  reserved  by  the  learned  Judge,  and  leave  given  to 

apply  to  the  Court  above. 

Verdict  for  plaintiff. 

JByfetf,  Serjt.,  and  Price,  iot  the  plaintiff. 
Manninff,  Serjt.,  for  the  defendant. 

[.Attomies — SweeUandy  and  Porter.'] 


In  Trinity  Term,  Manning^  Serjt.,  pursuant  to  the  leave 
gnuxted  at  the  trial,  applied  for  and  obtained  a  rule  niai  for 
a  new  trial,  which  was,  after  argument,  discharged. 
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BEFORE    MR.    JUSTICE   BRLE. 


May  nth.  NiAs  v.  Davies. 

In  an  action  for  U  ASE  for  an  escape. — ^The  defendant  was  Sheriff  of  Bad- 

«aSat  sheriff,  Do^shire;  and  it  appeared  that  one  Carroll,  a  debtor  of  the 

where  the  pri-  plaintiff,  had  been  confined  in  Presteign  Gkiol  for  some 

■oner  was  ,*.  *  .-  .,  ,i. 

brought  up  to  months,  by  virtue  of  a  writ  of  ca.  sa.  issued  at  the  plain- 

the  conntrj^  ^^^  ^^^^*  -^^  application  was  made  to  the  Court  of  Bank- 

t^!^  bB^ed  '^P*^*  under  the  7  &  8  Vict.  c.  96,  on  petition,  to  grant 

by  a  commifl-  an  interim   order  in  favour  of  Carrall,  and  thereupon  a 

sioner  of  bank-  %      •      •%  ^ 

rnptcy,  and  warrant  obtained,  under  sect.  7  of  the  act,  to  bring  him 

S^^dntibere  ^P  ^^^  *^®  custody  iu  which  he  then  was.     In  obedience 

^ree  daya,  to  this  Warrant  he  was  brought  up  to  London,  on  the  24th 

though  re-  or 

mandedbackby  of  January,  1845,  in  custody  of  the  Presteign  jailer,  and 

oommiaaioner,  taken  before  Mr.  Commissioner  Goulburn,  who,  after  hear- 

£w*ew?bdng  ^^S  *^®  ^'*^**  ®^  ^"^^  *^*®®'  refused  to  grant  the  interim  order, 

a  Sunday,  and  On  leaving  the  court,  the  jailer  accompanied  his  prisoner 

another  a  day  •  i.  «- 

appointed  for  to  one  or  two  tavems,  and  likewise  to  the  chambers  of  tbe 

M^*^rea  Matter's  attorney.     On  the  next  day,  being  a  Sunday,  they 


bonfbv'vSu™'  weut  together  to  the  Spaniards  tavern,  Hampstead;  but  it 
of  a  writ  of        was  proved  that  at  no  time  was  Carroll  allowed  to  quit  the 
ptff),  and  to      jailer's  sight  for  any  length  of  time.    There  was  ample 
pUaTtopiace     *^°^®  ^^^  *'^®'"  *^  ^*^^®  returned  to  Presteign  on  the  pre- 
attended  by  the  vious  evening  after  the  dismissal  of  the  petition  by  Mr. 
that  the  above-  Commissioner  Goulburn,  by  the  night  mail  train ;  but  tbe 
Sdnot^conati-    prisoner  was  suffering  from  a  malady  which  would  have 
in  a>Sem^     rendered  the  journey  a  matter  not  quite  free  from  personal 
tion  of  law.        risk,  as  he  had  travelled  up  to  London  during  the  preced- 
ing night.    In  the  meantime  his  attorney  had  obtained  bf 
his  direction  a  writ  of  habeas  corpus  cum  cauad  from  Mr. 
Justice  Williams,  at  chambers,  for  the  purpose  of  chang* 
ing  his  custody.     The  writ  being  duly  delivered,  was  sent 
down  into  Radnorshire  to  have  a  sufficient  return  made 
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thereto.    A  return  being  duly  made  on  the  sacceeding        jg^g^ 
Monday^  by  the  order  of  Mr.  Justice  fFUIiami,  CanoU  was 
committed  to  the  Queen's  Prison.    It  was  proved^  that^  at 
the  time  of  his  arrest,  he  had  permanent  lodgings  in 
London* 

MoiUtilSfue  Ckamber$,  for  the  defendant,  submittedj  that 
the  circomstanoes  detailed  in  the  evidence  did  not  oonsti- 
tate  an  escape  in  law. 

CkmmeU^  Serjt.,  eoniri. — ^The  statute  confers  jurisdiction 
on  the  Commiasioners  of  Bankrapt<r|r  only  over  parties  who 
thall  have  resided  for  twelve  months  within  their  respective 
districts :  now,  in  this  case  the  prisoner  had  been  for  some 
months  oonfined  in  Presteign  Gaol;  the  oommissioner  in 
Ixmdon,  therefore,  had  exceeded  his  jurisdiction,  and  the 
defendant,  Imving  had  the  oustody  of  the  prisoner,  waa 
cognizant  of  the  fact;  it  was  likewise  apparent  upon  the 
&ce  of  the  warrant.  Under  these  circumstances,  the  defend- 
ant was  guilty  €£  an  escape,  in  allowing  the  prisoner  to 
quit  the  gaol.  Even  if  that  were  not  the  case,  the  per- 
adttix^  him  to  remain  for  three  daya  in  London,  and  while 
there  to  go  from  place  to  pkce  for  the  transaction  of  his 
own  biniiiessy  amounted  to  an  eacape ;  it  was,  in  fact,  the 
ytrj  reverse  of  keeping  him  in  close  custody. 

Eels,  J. — ^As  the  prisoner  at  the  time  of  his  arrest  had 
permanent  lodgings  in  London,  to  which  he  intended 
to  return,  I  think  the  Goort  of  Bankroptcy  had  juris- 
diction over  him;  the  warrant  of  the  commissioner  was 
therefore  valid ;  and  the  statute  expressly  declares,  that 
the  warrant  of  a  commissioner  shall  be  an  indemnity  to  the 
jailer  for  allowing  his  prisoner  to  quit  the  gaol.  It  was 
hi«  duty  in  this  instance  to  bring  his  prisoner  up  to  Lon- 
don, and  to  take  him  back  as  soon  as  he  conveniently  could; 
^ut  he  was  in  ill  health,  and  had  been  already  travelling 
daring  the  preceding  night,  and  I  think  therefore  it  would 
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1846.  ^^^  ^^^®  ^^^^  reasonable  to  have  reqtured  him  to  take  an- 
other night  journey.  The  next  day  was  a  Sunday,  when 
both  man  and  beast  are  privileged  to  rest.  On  the  Monday 
the  jailer  had  notice  of  the  writ  of  habeas  corpus.  There 
appears  to  be  a  technical  irregularity  in  receiving  a  writ  di- 
rected to  Radnorshire  in  London;  but  still  it  would  be  ab- 
surd to  require  a  man  to  go  all  the  way  to  Radnorshire  just 
to  come  back  again  to  London,  and  the  writ  is  not  there- 
fore void.  As  to  the  prisoner's  being  allowed  to  visit 
taverns,  and  go  from  place  to  place,  I  do  not  think  that  the 
jailer  was  bound  to  keep  him  in  inconvenient  custody, — ^to 
hinder  him,  for  example,  from  dining  in  a  coffee-house,  or 
to  confine  him  to  a  single  room :  he  was  to  keep  him  in 
safe,  as  distinguished  fix>m  close  custody.  Even  in  a  case 
in  Lord  Coke's  time,  greater  liberty  appears  to  me  to  have 
been  allowed  than  has  been  permitted  in  this  instance.  On 
the  whole,  therefore,  I  think  this  action  cannot  be  sus- 
tained. 

The  learned  Judge,  however,  ultimately  reserved  the 
points,  and  left  it  to  the  jury  to  say  what  damages  the 
plaintiff  had  sustained  in  case  he  were  entitled  to  recover 
any. 

Verdict  for  plaintiff— Damages  id. 

Channell,  Serjt.,  and  Pearson^  for  the  plaintiff. 
M.  Chambers  and  V.  WilUams,  for  the  defendant. 
[Attomies— iS^MSf/^Mi^  and  PwrUr.'] 
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NORTHAMPTON  ASSIZES. 
(Crown  Side.) 

BIFOBB   LORD    CHIEF   JUSTICE  TINDAL   AND  MR.    COLTMAN. 


Beoina  V.  Robert  Wortley  and  John  Allen. 

oACRHlEGB.— The  prisoners  were  indicted  for  felo-  Money  wm 
nioualy  and   sacrilegiously  breaking    and  entering    the  a^ckn/pcJSr^ 
parish  church  of  Oundle,  and  stealing  therein  a  box,  and  a  ^\  fi«d  up  in 

°  'a  church: — 

quantity  of  silver  and  copper  coin,  which  was  specified  in  Held,  that,  in 

the  indictment.  foV°ttdi^g  u, 

Tte  property  in  the  box  and  coin  was  laid  in  the  first  J?o\K  pro- 

count m  '* Charles  Thomas  Wilson  and  another:"  in  the  periyiaidinthc 

J  yicar  and 

second  count,  in  "  Joshua  Nussey  and  others ;"  and  in  the  churchwardens, 
third  count,  in  «  Samuel  Tibbetts  and  others."  ^clmcJft  i? '''' 

which  the  pro- 
.  perty  was  stated 

It  appeared  that  the  box  was  a  very  ancient  box,  firmly  to  be  that  of 

^^iby  two  screws  at  the  back,  to  the  outside  of  a  pew  in  others,"  j.  N. 

the  centre  aisleof  the  church  of  Oundle;  and  by  a  third  screw  wt"i,*iect*^' 

at  the  bottom,  to  a  supporter  beneath ;  and  over  this  box  r??S'^®P?8: 

^  .  J«  N."  to  be 

was  an  ancient  board,  with  an  inscription  painted  thereon,  the  vicar,  or 
"B«member  the  Poor."    There  were  two  locks  to  the  box,  t^^^b^ 'ihe''"  " 
^»t  no  evidence  was  given  to  shew  in  whose  custody  the  ch'irchwardcns. 
^a  of  such  locks  were  kept ;  nor  was  there  any  evidence 
that  money  had  ever  been  taken  out  of  it  by  the  church- 
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1846.  wardens,  or  any  other  persons,  for  the  purpose  of  being  dis- 
tributed, although  it  was  proved  that  both  silTer  and  cop- 
per had  from  time  to  time  been  dropped  into  the  box;  and 
it  was  also  proved  that  Mr.  Charles  Thomas  Wilson  waa 
one  of  the  two  churchwardens  of  the  parish ;  and  that  the 
Bev.  Joshua  Nussey  was  the  vicar  of  the  parish,  and  that 
Mr.  Samuel  Tibbetts  was  one  of  many  of  the  parishioners. 

Fhody  for  the  prisoners,  objected,  first,  that  the  box  was 
fixed  to  the  freehold  of  the  church,  and  formed  part  of  the 
fireehold,  and  that  there  was  no  count  in  the  indictment 
properly  firamed,  under  the  stat.  7  &;  8  Greo.  4,  a  29,  s. 
44,  to  warrant  a  conviction  for  '^  stealing  a  fixture  fixed 
in  or  to  any  building; ''  and,  further,  that  the  box,  b^ng 
a  fixture  to  the  church,  formed  part  of  the  freehold  of  the 
church,  and  there  was  no  count  stating  the  property  to 
be  in  the  vicar  or  rector,  in  whom  the  freehold  of  the 
church  was  vested  by  law.    And,  secondly,  with  respect  to 
the  property,  he  submitted,  that  the  churchwardens  could 
have  no  property  as  churchwardens  in  this  money;  that, 
in  no  view  of  the  case,  could  the  vicar  and  any  others  have 
the  property;  and  that,  even  if  it  belonged  to  the  parish- 
ioners, which  he  submitted  could  not  be  in  any  view  of 
the  case,  such  property  should  have  been  laid  in  them  by 
the  description  of ''  parishioners.^' 

TiNBAL,  C.  X.,  reserved  the  case  for  the  opinion  of  the 
fifteen  Judges. 

Verdict — ^Not  guilty  of  bt^saking  and 
entering  into  tiie  church,  but  guilty 
of  the  stealing  only. 

MeUor,  for  the  prosecution. 
Flood,  for  the  prisoners. 
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Before  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Pollock, 
C.  B.,  Parke,  B.,  Patteson,  J.,  Williams,  J.,  Colt- 
man,  J.,  KoLFE,  B.,  Cresswell,  J.,  Erle,  J.,  and 
Platt,B.  ApHi26ih. 

Floody  for  the  prisoners. — I  submit  that  this  indictment 
id  insufficienty  as  it  does  not  allege  any  of  the  persons  in 
whom  the  property  is  laid  to  be  either  vicar,  churchwarden, 
or  parishioner ;  and  I  belieye  that  there  is  no  instance  in 
any  case  of  this  kind  in  which  it  is  not  so  alleged.  In  the 
case  of  Rex  v.  Burton  (a),  in  which  the  prisoner  was  indict- 
ed for  embezzling  sacrament  money,  he  was  alleged  to  be 
the  senrant  of  the  churchwardens ;  and  in  the  case  of  Bex 
y»1Vent{b)y  which  was  an  indictment  for  stealing  goods  from 
a  workhouse,  the  property  was  laid  in  the  "  overseers  of  the 
poor  for  the  time  being.'* 

Tindal,  C.  J. — Does  it  follow  that  you  may  not  de- 
scribe them  by  their  real  names?  By  the  recent  stat  5  & 
6  Will,  4,  c  69,  s.  7,  guardians  of  a  poor-law  union  are  a 
corporation,  and  are  to  sue  and  be  sued  by  their  corporate 

title. 

flood.— The  stat.  59  Geo.  3,  c  12,  s.  17,  which  directs, 
u^at,  in  indictments,  the  churchwardens  and  overseers  of 
the  poor  shall  be  named,  **  describing  them  as  the  church- 
wardens and  overseers  of  the  parish  for  which  they  shall 
^t,"  appears  to  be  limited  to  cases  respecting  buildings, 
^ds,  and  hereditaments,  and  the  bond  of  the  assistant- 
OTerseer.  In  the  present  case  there  is  no  count  stating  a 
l^eny  from  any  of  these  persons  in  their  corporate  capa- 
%*,  and  in  the  case  of  Bex  v.  Beacan{c),  it  was  held,  that, 
where  the  property  of  a  corporate  body  was  stolen,  it  could 
^ot  be  laid  as  the  property  of  the  members  of  the  corpor- 

(a)  1  M.  C.  C.  237.  (A)  R.  &  R.  C.  C.  369. 

(c)  1  M.  C.  C.  16. 
VOL.  IL  U  N.  P. 
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1846.^  ation  as  individaals;  and  I  submit,  that  the  Btat.  7  Geo.  4, 
c.  64,  8. 14,  which  allows  stolen  property  to  be  described  aa 
the  property  of  one  person  named  and  another,  does  not 
apply  in  the  present  case ;  aiid  that,  if  it  does,  the  descrip- 
tion should  have  been,  "  A.  B.  and  another,  churchwardena 
of  the  parish  of  C.  ;^  and  if  I  establish  that  in  all  civQ 
cases  churchwardens  must  sue  as  churchwardens,  there  is,  I 
submit,  no  distinction  between  that  and  the  laying  of  the 
property  in  them  in  an  indictnient  The  practice  is  to  de- 
cribe  such  persons  as  churchwardens,  and  allege  to  whose 
damage  it  was.  In  the  case  of  Hodman  and  Green  y«  Biing' 
wood(d},  it  was  held,  that  churchiYardens  may  mabtain 
trespass  for  taking  a  bell  out  of  the  church  in  the  time  of 
their  predecessors,  but  that  their  declaration  ia  hs^  if  ii 
conclude  ad  damnum  ipsorum,  i^  i^  ought  to  conclude  ad 
damnum  parochianorum ;  and  if  it  were,  held,  that  merely 
describing  them  by  their  individual  names  was  sufficient, 
that  would  apply  to  property  in  them  as  churchwardens 
and  property  in  them  as  partners. 

Pollock,  C.  B. — If  A.  B.  and  a  number  of  othere  were 
in  one  firm,  and  the  same  A.  B.  and  a  number  of  different 
others  in  another  firm,  would  not  **  A.  B.  and  others  "do 
for  either? 

Flood. — It  would ;  but  in  the  cases  of  churchwardens 
and  partners  there  arc  two  different  rights;  and  where 
they  sue  as  churchwardens  the  damnum  is  different.  In  ^^ 
churchwardens  of  Fetherstones  case  {e)y  it  was  held,  that 

(rf)  Cro.  Eliz.  145, 179.  Q.  B.  in  Mich.  T.,  31  &  32  Eli2.» 

(e)  2  Leon.  177.  and  in  E.  T.,  32  Eliz.,  and  the 

It  seems  probable  that  the  case  latter  in  C.  P.  in  Hil.  T.  31  Ri^ 

of  Iladman  and  Green  y.  Ring-  The  parish  in  the  former  is  st*^^ 

woody  Cro.  Eliz.  14/3,  179,  ami  to  be  Ilotherston,  in  Norfolk,  an<l 

The   Churchwardens  of  Fether-  in  the  lattertobe  Fethcrston^,'" 

stones  case,  2    Leon.    177,  are  Norfolk.    We  believe  that  thei« 

really  the  same  case,  although  the  is  no  parish  in  Norfolk  of  «th^' 

former  is  stated  to  have  been  in  of  those  names,  but  that  there  is 
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p^sent  cbarchwardens  might  bring  an  action  againat  a  per-  1846. 
eon  who  took  a  bell  out  of  the  church  in  the  tipae  of  their 
predeceaeors ;  and  Mr.  Justice  Gawdy,  there  s^ys,  that 
churchwardens  are  a  corporation  hj  the  common  law.  In 
the  case  of  Tarlour  and  Rom  v.  Pamer  (J\  in  an  action  of 
aooonnt  bj  churchwardens  against  a  former  churchwarden 
for  a  bell,  it  was  objected,  that  it  was  stated  to  be  ^^  de 
bonis  ecdesiae,"  whereas  it  should  have  been  ^^  de  bonis  paro- 
chionOTuiQ  i^  and  the  Court  rather  inclined  that  the  declar- 
ation was  not  good  for  this  cause :  and  from  another  report 
of  the  same  cas^  in  Keble(^),  it  appears  that  the  declar- 
2^tiou  was  onaended  in  this  respect  There  is,  I  belieye,  no 
case  of  churchwardens  suing  except  as  churchwardens,  and 
I  therefore  submit,  that,  in  criminal  cases,  the  property 
must  be  laid  iu  those  perspns  to  whose  damnum  a  civil 
action  would  lie. 

TufDAL,  C.J. — ^The  second  count  applies  to  the  pro* 
perty  being  in  the  vicar  and  churchwardens,  who  are  not  a 
corporation;  and  h^/X  not  the  vicar  and  churchwardens  a 
joint  possession  of  the  property  to  distribute  it  to  the  poor  ? 

flood. — I  shall  shew  that  tl^ere  was  no  joint  property  in 
the  vicar  and  churchwardens ;  and  even  if  there  were,  that 
the  indictment  should  have  described  thenx  as  vicar  and 
churchwardens ;  a  valid  indictment  always  states  the  liabi- 
lity to  repair  to  be  in  the  parishioners,  and  I  find  that  all 
the  precedents  describe  churchwardens  as  such. 

in  that  oounty  a  parish  pf  Sy-  Elizabeth ;  and  yet,  if  the  re- 

deisione.    The  connsel  in  both  port  of  this  case  in  Leonard  be 

i^eportft  ore  the  some ;  and  the  correct,  be  mnsi  have  been  so. 

BAme  of  Sis  Francis  Gawdy  ap-  (/)  1  Yentr.  88. 

P«ars  as  a  judge  of  the  Q.  B.  in  the  {g)  2  Keb.  GJfi,  704,    In  an- 

headiogsofthe  terms  in  which  this  other  report  of  this  same  case,  1 

cneoccnn,inCro.£Uz.;buiwe  Mod.  Bep.  65,  the  Court  say, 

cannot  find  thaieitherSb  Francis  <<The  property  is  not  well  laid, 

Gawdy  or  Sir  Thomas  Gawdy  so  ordered    to    mend    all    and 

^ws  a  judge  of  the  Court  of  Com-  plead  de  novo." 
mon  Pleas^  in  tiie  reign  of  Queen 

u2 
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J846.  ^  TiNDAL,  C.  J. — You  find  in  many  instances  that  they 

are  so  described ;  but  it  is  impossible  to  say  how  many  cases 
there  may  have  been  where  their  own  names  only  were 
used. 

Flood. — The  word  churchwarden  does  not  appear  in  this 
indictment  at  all. 

TiNDAL,  C.  J. — There  are  cases  where  it  would  cer- 
tBAxAj  not  be  necessary  to  state  that  they  were  church- 
wardens, — as  where  they  were  carrying  the  box  to  be  re- 
paired,  and  as  they  went  along  other  persons  knocked  them 
down  and  made  off  with  it. 

Flood. — I  shall  now  contend  that  the  property  was  not 
laid  in  the  right  persons. 

TiNDAL,  C.  J. — The  question  is,  whether,  as  matter  of 
law,  the  money  in  a  poor's-box,  fixed  up  in  a  church,  is  the 
property  of  the  churchwardens,  of  the  vicar  and  church- 
wardens, or  of  the  parishioners? 

Flood. — In  Bacon's  Abr.  (A),  it  is  lud  down,  that  church- 
wardens **  have  such  a  special  property  in  the  oi^gan,  bdk, 
parish  books,  bible,  chalice,  surplice,  &c.,  belonging  to  the 
church,  that,  for  the  taking  away,  or  for  any  damage  done 
any  of  these,  they  may  bring  an  action  at  law,  and  there- 
fore the  parson  cannot  sue  for  them  in  the  spiritual  court.'' 
**  Also,  they  have  such  a  special  property  in  the  goods  of 
the  church,  that,  when  they  are  stolen,  they  may  bring  an 
appeal  of  robbery  for  them."  And  in  the  case  of  Jaekscn 
V.  Adams  (i),  Tindaly  C.  J.,  in  delivering  the  judgment  of 
the  Court  of  Common  Pleas,  says,  "  We  agree  upon  the 
authorities  collected  by  Hawkins,  in  his  Pleas  of  the  CrowHi 
ch.  '  Appeals,'  sect.  44,  that  an  indictment  for  larcenj 

(A)  Tit.  « Churchwardens  (B)."  (t)  2  Scott,  GOa         ' 
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could  not  be  supported  against  a  churchwarden  for  stealing 
the  beU-ropes  of  the  parish  church  of  which  he  is  church- 
warden ;  for,  as  it  is  laid  down  in  that  book,  he  has  the 
possession  of  the  goods  of  the  church  in  contradistinction  of 
the  mere  charge  of  the  goods,  such  as  a  butler  or  cook  has 
of  his  master's  goods."  This,  however,  only  relates  to  goods 
appertuning  to  the  church.  So,  it  appears  from  the  Year 
Book,  12  Hen.  7,  28,  that,  if  goods  are  given  to  the  church, 
the  chorchwardens  may  take  them.  So  here,  if  it  had  been 
shewn  that  the  churchwardens  had  put  up  the  box,  or  had 
had  the  keys  of  it,  there  might  be  some  ground  for  contend- 
ing that  the  property  was  in  them. 

TwDAL,  C.  J. — Have  you  referred  to  the  84th  canon  (A), 
and  to  the  stat.  27  Hen.  8,  c.  25  (/)  ?    By  the  84th  canon. 


id46. 


{k)  The  BMh  canon  of  1603, 
is  as  follows:— "The  church- 
wardens shall  provide  and  have, 
within  three  months  after  the 
publishing  of  these  Constitu- 
tioss,  a  strong  chest,  with  a 
hole  in  the  upper  part  thereof, 
to  be  provided  at  the  charge  of 
tbe  parish  (if  there  be  none 
neb  aheady  provided),  having 
tbree  kejs,  of  which  one  shall 
ninaitt  in  the  custody  of  the 
puson,  vicar,  or  curate,  and  the 
other  two  in  the  custody  of  the 
chorcbwardens  for  the  time 
l)«iQg,  which  chest  they  shall 
^  and  fasten  in  the  most  con- 
venient place,  to  the  intent  that 
the  parishioners  may  put  into  it 
^ir  alms  for  their  poor  neigh- 
^n;  and  the  parson,  vicar, 
Of  curate,  shall  diligently,  from 
time  to  tune,  and  especially 
wben  men  make  their  testa* 
ments^  call  upon,  exhort,  and 
inoTe  their  neighbours  to  con- 
fer and  giro  as  they  may  well 
^^  to  the  said  chest,  declar- 


ing unto  them  that  whereas 
heretofore  they  have  been  dili- 
gent to  bestow  much  substance 
otherwise  than  God  commanded 
upon  superstitious  uses;  now 
they  ought  at  this  time  to 
be  much  more  ready  to  help 
the  poor  and  needy,  knowing 
that  to  relieve  the  poor  is  a 
sacrifice  which  pleaseth  God; 
and  also,  that  whatsoever  is 
given  for  their  comfort,  is  given 
to  Christ  himself,  and  is  so  ac- 
cepted of  him  that  he  will  mer- 
cifully reward  the  same.  The 
which  alms  and  devotion  of  the 
people  the  keepers  of  the  keys 
shall  yearly,  quarterly,  or  oftener 
(as  need  requireth)  take  out  of 
the  chest,  and  distribute  the 
same  in  the  presence  of  most 
of  the  parish,  or  of  six  of  tho 
chief  of  them,  to  be  truly  and 
faithfully  delivered  to  their  most 
poor  and  needy  neighbours." 

(l)  By  the  stet.  27  Hen.  8, 
c.  25,  s.  4,  it  is  ordeyned  and 
enacted,  "That  all    and  every 
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a  chest  is  to  be  provided,  with  three  keys — one  to  be  kept 
by  the  minister,  the  other  two  by  the  churchwardens ;  and 


the  malen,  gorernoura,  and  hede 
officen  of  every  citie,  borough, 
and  towne  corporate,  and  the 
churche-wardens  or  two  others 
of  erery  parisBhe  of  this  realme, 
shall,  in  good  and  charitable 
wise,  take  snche  discrete  and 
convenient  order,  by  gathering 
and  procuring  of  snche  charita- 
ble and  voluntarie  almes  of  the 
good  christen  people  ¥rithin  the 
same,  with  boxes,  every  Son- 
day,  holy  day,  and  other  fes- 
tivall  day,  or  otherwise,  among 
them  selffes,  in  such  good  and 
discrete  wise  as  the  pore,  im- 
potent, lame,  feble,  syke,  and 
disseased  people,  being  not  able 
to  worke,  may  be  provided, 
helpen,  and  relieved,  so  that  In 
no  wise  thej  nor  hone  of  them 
be  suffered  to  go  openly  in  beg- 
ging ;  and  that  suche  as  be  lustie 
or  havyng  their  lymmes  stronge 
ynough  to  labour,  be  daily  kepte 
in  oontynuall  labour,  wherby 
every  one  of  them  may  gette 
theyr  owne  sustenance  and  lyv- 
ing  with  their  owne  handcs, 
uppon  payne  that  all  and  every 
the  mairs,  govemours,  aldermen, 
hede  officers,  and  others  the 
kinges  officers  and  ministers  of 
every  of  the  said  cities,  bo- 
rowghes,  townes  corporate,  hun- 
dredes,  parisshes,  and  hamlettes, 
shall  lesse  and  forfaite  for  every 
moneth  that  yt  is  omitted,  and 
undon  the  some  of  twentie  shil- 
linges." 

By  sect.  18  of  the  same  sta- 
tute, it  is  enacted  that,  "The 
money  of  all  and  every  the 
foresaid  free  and  charitable  col- 


leccions  shalbe  kepte  in  the 
comen  oofire  or  boxe  atandiog 
in  the  churche  of  erery  pariashe, 
or  else  it  shalbe  conunitted  unto 
the  handes  and  safl^  costodie  of 
any  other  suche  good  and  sub- 
stanciall  trustie  man  aa  ihay  can 
agree  upon,  where  they  shall 
thinke  it  alwaies  suer  and  saofe, 
and  where  it  may  be  suerly 
delivered  unto  the  uses  before 
expressed  from  tyme  to  tyme, 
as  necessity  shall  require^  making 
alwaies  mencion  therof  in  two 
severall  places  in  the  said  boke, 
as  is  before  declared,  as  often 
tymes  as  any  parte  therof  shalbe 
spent  or  gathered.** 

By  sect.  20,  this  act  ^'shaD 
continue  unto  the  Liste  daye  of 
the  next  Parliament." 

The  statute  27  Hen.  8,  c.  5>  was 
the  first  of  a  series  of  statutes 
which  preceded  the  present  poor 
laws,  the  other  statutes  being  the 
1  Edw.  0,  c.  8;  5  &  6  Edw.  6, 
c.  2;  5  Eli2.  c.8;  14  Eliz.  cf  ; 
18  Eliz.  c.  3 ;  and  30  Elis.  c.  3. 
The  statute  43  Elis.  c.  2,  being 
the  earliest  of  the  present  poor 
laws. 

By  the  stat.  1  Edw.  6,  c.  3,  » 
1,  6,  and  16,  vagabonds  arc  to 
be  made  slaves,  to  be  branded,  aiwi 
to  wear  iron  rings  round  their 
necks,  and  caused  "  to  worke  by 
beating,  cheyninge,or  otherwise;** 
and  impotent  beggars  are  to  be 
removed  to  the  place  of  their 
birth,  or  to  the  place  in  whicli 
they  have  been  "  moste  conver- 
saunt  and  abyding  by  the  spac^ 
of  three  yeres,"  to  be  there  nsiD- 
tained  ;  and  by  s.  12  of  this  stat 
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their  neighbours  are  to  be  exhorted  to  remember  the  poor, 
which  is  here  done  by  an  inscription. 


1846. 
Regina 

WORTLKT. 


^  for  the  fiirtheraunce  of  the 
relief  of  suche  which  ar  in  nn- 
&3med  miserie,  and  to  whome 
charitie  ought  to  be  extended/ 
it  is  enacted,  **  That  everie  Son* 
daye  and  hollie  daye,  after  the 
reading  of  the  gospeU  of  the  dale, 
the  cozate  of  eyerie  parishe  doo 
make,  according  to  suche  taUent 
as  God  hath  given  him,  a  godlie 
and  brief  exhortaeon  to  his  par- 
ishioners^  moving  and  exciting 
them  to  remembre  the  poore  peo- 
ple, and  the  dewtie  of  Christian 
cbarilie  of  reliving  of  them  which 
be  their  brethrene  inChiiste  bom 
in  tbe  same  pariahe,  and  needing 
their  helpes." 

By  the  stat.  6  &  6  Edw.  6,  c.  2, 
the  householders  of  each  parish 
^re  to  meet  and  choose  two  or 
more  gatherers  and  collators  of 
charitable  alms,  who  are  to  ^'gen- 
tellie  aske  and  demaunde  of  everie 
man  and  woman  what  they  of 
their  charitie  wilbe  contented 
to  give  wekelie  towards  the  re- 
^efe  of  the  poore ;"  and  if  any, 
being  able,  shall  obstinately  re- 
^>  the  parson,  vicar,  and  church- 
^^^ens,  ^'  shall  gentillie  exhorte 
him  or  them  towardes  the  relief  of 
the  poore ;"  and  if  he  or  they  will 
not  be  persuaded,  u|)on  a  certi- 
ficate to  the  bishop,  "the  same 
shall  sende  for  him  or 
to  induce  and  perswade 
bim  or  them,  by  charitable  wayes 
^d  meanes,  and  so  according  to 
bis  diflcretyon  to  take  order  for 
the  reformacon  thereof." 

The  stat.  6  Eliz.  c.  3,  is  very 
■hnilar  to  the  stat.  6  Edw.  6,c.  2, 
as  to  the  coUection,  but  if  any 
P«non  refusing  to  contribute  will 


not  attend  to  the  bishop's  admo- 
nition, he  is  by  the  bi^op  to  be 
bound  by  recognizance  to  appear 
at  the  Quarter  Sessions^  where  he 
is  to  be  again  persuaded  to  con- 
tribute ;  but  if  he  refuse,  the  ses- 
sions are  to  "  sesse  tax  and  limit^' 
what  sum  such  obstinate  person 
"  shall  paye  weekly  towardes  re- 
lief of  the  poore ;"  and  if  the 
person  still  refuse,  he  is  to  be 
committed  "to  the  next  gaole/' 
till  he  pays  the  same,  "  with  the 
arrearages  thereof." 

The  stat.  14  Eliz.  c.  5,  relates 
to  the  punishment  of  vagrants, 
including  "  allscoUersof  the  uni- 
versityes  of  Oxford  or  Cambridge 
y  t  goe  about  begginge,  not  being 
authorised  under  the  scale  of  the 
universities,  by  the  commissarye, 
chancelour  or  vice-chancelour  of 
the  same,"  and  directs  the  jus- 
tices of  counties,  &c.,  to  make  a 
register  of  the  poor  in  their  divi- 
sions who  were  either  born  there 
or  resident  there  for  three  years, 
and  to  tax  and  assess  all  the  in- 
habitants to  such  weekly  charge 
as  they  shall  contribute  to  the 
relief  of  the  said  poor  people. 
They  are  likewise  to  appoint  col- 
lectors, and  also  "  overseers  of  the 
said  poor  people,"  and  the  jus- 
tices are  to  commit  all  those  to 
prison  who  refuse  to  give  towards 
the  relief  of  the  poor,  or  encou- 
rage others  in  refusing. 

By  the  stat.  18  Eliz.  c.  3,  a 
stock  of  materials  was  to  be  pro- 
vided for  setting  the  unemployed 
poor  to  work,  under  the  manage- 
ment of  persons  called  "the  col- 
lectours  and  governours  of  the 
poore,"  who  were  to  be  appoint- 


292  CASES  ON  THE 

1846.  Flood. — They  have  not  the  keys. 


TiNDAL,  C.  J. — Because  they  have  lost  them.  The  di- 
rection of  the  chiusc  is,  that  the  keepers  of  the  keys,  who 
are  the  minister  and  churchwardens,  shall  take  out  the 
money  and  give  it  to  the  poor  and  needy.  The  question  is, 
whether  the  proj^erty  is  not  in  them  till  the  distributiou 
takes  place  ?    It  cannot  be  said  to  be  in  bonis  nullius. 

Flood. — I  should  submit,  that,  where  a  box  is  fixed  to 
my  house,  and  is  locked,  and  it  is  not  shewn  who  has  the 
Key,  primfi  facie  it  is  mine ;  and  therefore,  here  the  pre- 
sumption should  be,  that  the  property  was  in  the  vicar 
alone ;  and  that,  if  there  was  any  property  in  the  church- 
wardens, it  could  only  be  as  a  corporation ;  and  that  they 
must  be  described  by  their  name  of  office.  In  the  case 
of  Ward  V.  Clarke  (rn)y  it  was  held,  that  churchwardens  and 
overseers  of  the  poor  suing  in  respect  of  land  held  by  them 
in  the  nature  of  a  body  corporate,  and  within  the  17th 
section  of  the  stat.  59  Geo.  3,  c  12,  must  describe  them- 
selves in  their  declaration  as  churchwardens  and  overseers  of 
the  poor  in  compliance  with  the  provisions  of  that  section. 


The  case  was  afterwards  considered  by  the  Judges,  who 
held  the  conviction  right. 


ed  at  the  general  sessions  of  the  are  to  raise  weekly  or  otherwise, 

peace.  hy  taxation  of  every  inhabitant 

By  the  stat.  09  Eliz.  c.  3,  the  and  occupier  of  lands,  competent 

churchwardens  and  four  substan-  sums,  a  stock  of  flax,  &c.,  to  set 

tial  householders,  to  be  appointed  the  poor  to  work ;  and  this  rate 

by  the  justices,  are  to  be  called  is  to  be  levied  by  distress, 

overseers  of  the  poor,  and  they  (i»)  13  Law  J.  (Exch.)  229. 


MIDLAND  SPRING  CIRCUIT,  9  VICT. 


NOTTINGHAM  ASSIZES. 


{Crown  Side). 

BEFORE  MIL  JUSTICE  COLTMAN. 


Regina  V.  Mart  Goodchild. 

1  HE  prisoner  was  indicted  on  the  stat.  1  Vict  c  85^  On  the  trial  of 
8. 6  (a),  for  using  a  certain  instrument,  with  intent  to  pro-  J^Sie^*^' 
cure  the  miscarriafice  of  a  woman  named  Snowdon.  I  ^^'^:  «•  ^5, 

for  nniiff  an 
It  was  proved,  that  the  woman  on  whom  the  instrument  uutrament 

had  been  used  had  died  shortly  after;  and  it  appeared,  on  pii!ocm^ 

an  examination  of  her  body  after  death,  that  she  was  not  ™"«<»'ri«g«  o' 

■^  a  woman,  it  la 

pre<niant  at  the  time  when  she  was  operated  upon  by  the  immatorialwha- 

.  X  r  ^  Uier  the  woman 

pnsoner.  waa  actnally 

Smier,  for  the  prisoner,  objected,  that,  as  the  woman 
Snowdon  was  not  pregnant  when  the  instrument  was  used 
by  the  prisoner,  this  was  not  a  case  within  the  stat*  1 
Vict  c  85,  8.  6. 


(a)  By  which  it   is  enacted,  the  seas  for  the  term  of  his  or 

**  That  whosoever,  with  inteat  to  her  natural  life,  or  for  any  term 

procure  the  miscarriage  of  any  not  less  than  fifteen  years,  or  to 

woman,  shall  unlawfully  admi-  he  imprisoned  for  any  term  not 

oister  to  her,  or  cause  to  be  taken  exceeding  three  years  ;"  and  by 

^y  her,  any  poison  or  other  nox-  section  8,  the  imprisonment  may 

ions  thing,  or  shall  unlawfully  be  with  hard  labour  or  solitary 

use   any   instrument   or  other  confinement, '^ not  exceeding  one 

means  whatsoever  with  the  like  month  at  any  one  time,  and  not 

intent,  shall  be  guilty  of  felony,  exceeding  three  months  in  any 

and  being  convicted  thereof  shall  one  year,  as  to  the  Court  in  its 

be  liable,  at  the  discretion  of  the  discretion  shall  seem  meet." 
Court,  to  be  transported  beyond 
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^^^^'  ,  CoLTMAN,  J.,  reserved  the  point  for  the  coDfiideration  of 

Rbgina       the  fifteen  Judges. 


GOOOCHILD. 


Verdict— Guilty  (6). 


J.  Macaulay^  for  the  prosecution. 
Miller y  for  the  prisoner. 


In  the  ensuing  term  the  case  was  considered  by  the  fif- 
teen Judges,  who  held  the  conviction  right. 

(6)  Under  the  provisions   of     child  at  the  time  of  its  commia- 

sion,  Rex  v.  Scndder^  3  C.  &  P. 
605,  1  M.  C.  C.  216 ;  hut  the 
terms  of  these  enactments  are 
different  from  those  of  the  stat 
1  Vict.  c.  85, 8.  6. 


the  stats.  43  Geo.  3,  c.  58,  and  9 
Geo.  4,  c.  31,  as  to  this  oflPence 
(which  are  now  repealed)  it  was 
essential  to  the  offence  that  the 
woman  should  Have  been  with 


WAKWICK  ASSIZES. 


BEFORE   LORD   CHIEF  JUSTICE  TINDAL. 


A.  was  at  the 
Spring  Assises 
of  1846  in- 
dicted for  steal, 
ing  a  hone  on 


Kegina  V.  Harrod. 

HoRSE-STEALING.— The  prisoner  was  indicted  for 
stealing  a  horse  on  the  26th  day  of  February,  1841.  He 
pleaded  not  guilty,  and  the  charge  was  proved ;  but  when 


he  offered  as  proof  of  a  free  pardon. 


the  26th  day  of  called  upon  for  his  defence,  he  put  in  a  certificate,  te bich 
Fehnuu7,1841.  ^  * 

He  had,  in 
1842,heeDcoii. 
dieted  of  fdoDy 

and  sent  to  the  Hnlks,  from  which  he  was  discharged  in  February,  1846.  He  produced. a  certi- 
ficate of  his  discharge,  which  stated,  that  **  J.  H.,  who  was  convicted  at  Worcester  on  the  22nd 
of  June,  1842,  is  this  day  discharged  in  consequence  of  having  received  a  free  pardon:" — Held^ 
thai,  if  this  pudon  had  been  regularly  proved,  it  woald  have  been  no  bar  to  the  ehaigejbf  hone- 
stei^g,  as  the  pardon  was  expressly  confined  to  another  felony. 
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The  certificate  waa  In  the  following  words : —  1846. 

"I  certify  that  Jeremiah  Harrod,  who  was  convicted  at       R»oika 
Worcester  on  the  22nd  Jnne,  1 842  (a),  is  this  day  discharged,      Hamod. 
in  consequence  of  haying  received  a  free  pardon.   Dated  on 
board  the  Justitia  Hulk,  at  Woolwich,  the  26th  February, 
1846.  «  W.  H.  Hurton,  Officer  in  Command." 

Verdict — Guilty. 

TiNDAL,  C.  J.,  having  referred  to  the  proviso  contained 
in  the  13th  section  of  the  stat  7  &  8  Geo.  4,  c  28(6), 
doubted  whether,  if  regular  proof  of  a  free  pardon  had  been 
given,  instead  of  the  infoimsd  proof  thereof  tendered  by  the 
prisoner,  it  would  have  been  a  defence  to  the  present 
charge. 

His  Lordship  passed  sentence  on  the  prisoner,  but  re- 
served the  case  for  the  consideration  of  the  fifteen  Judges. 


The  case  was  afterwards  considered  by  the  Judges,who 
held  the  conviction  right,  as  the  pardon  was  expressly  con- 
fined to  another  felony. 

(a}  The  prisoner  was  convicted  performance  of  the  condition  in 

&t  the  Worcestershire  Midsummer  the  case  of  a  conditional  pardon, 

Senons,  1842,  of  having,  on  the  shall  have  the  effect  of  a  pardon 

iih  of  October,  1841,  stolen  a  under  the   great  seal  for  such 

wheelbarrow.  offender  as    to  the   felony  for 

{h)  By  the  stat.  7  &  8  Geo.  4,  which  such  pardon  shall  be  so 
c*  28,  8.  13,  it  is  declared  and  granted.  Provided  always,  that 
enacted,  **  That  where  the  King's  no  free  pardon  nor  any  such  dis- 
iUjesty  shall  be  pleased  to  ex-  charge  in  consequence  thereof, 
tend  his  royal  mercy  to  any  nor  any  conditional  pardon,  nor 
offender  convicted  of  any  felony  the  performance  of  the  condition 
punishable  with  death  or  other-  thereof  in  any  of  the  cases  afore- 
wise,  and  by  warrant  under  his  said,  shall  prevent  or  mitigate 
loyal  sign  manual,  counter-sign-  the  punishment  to  which  the 
ed  by  one  of  his  principal  secre-  offender  might  otlierwise  be  law- 
taries  of  state,  shall  grant  to  such  fully  sentenced,  on  a  subsequent 
offender  either  a  free  or  a  condi-  conviction  for  any  felony  com- 
tional  pardon,  the  discharge  of  mitted  after  the  granting  of  any 
such  offender  out  of  custody,  in  such  pardon." 
the  case  of  a  free  pardon,  and  the 


The  treaaorer 


CASES  ON  THE 

MIDLAND  SUMMER  CIRCUIT,  1846. 
WARWICK  ASSIZES. 

{Crown  Side.) 

BEFORE  MR.  JUSTICE  COLERIDGE. 


Regina  V.  Joseph  Piercy  Yeomans  Welch. 
Embezzlement.— The  first  three  counts  of  the  in- 


Ms*^f  Se'Sjij>r  ^ctment,  which  were  framed  on  the  stat  7  &  8  Geo.  4, 
ofBirmingham,  c  29,  charged  that  the  prisoner,  being  servant  to  the 
under  the  stat.  guardians  of  the  poor  of  the  parish  of  Birmingham,  re- 
c.  Ltvii,  (local*  ceived  the  three  sums  of  money  mentioned  in  these  counts 
and  personal),    respectively,  and  embezzled  them.  The  fourth  count  charced 

u  a  servant  of       ,  .  .  ,  ,  . 

the  guardians,    the  pnsoner  With  a  larceny  as  a  servant  in  stealing  the 

and  as  such  is  •        r  av,  j*  i.* 

indictable  for     monies  01  the  guardians,  his  masters. 

embezzle- 

The  appoint-  By  the  stat.  1  &  2  Will.  4,  c.  ixvii.  (loc.  &  pers.),  which  is  "An 
ment  in  writing  Act  for  the  better  regulating  of  the  Poor  within  the  Parish  of  BirmiDg- 
hl*  ^iIT°  *^  ham,"  the  guaidians  of  the  poor  of  the  parish  of  Birmingham  are 
surer  at  a  '  Chy  sect.  7]  incorporated  by  the  name  of  "  The  Guardians  of  the 
yearly  salary,  Poor  of  the  Parish  of  Birmingham/'  and  are  to  **  have  a  common 
requires  a  g^^ »» 

But  if  such  By  sect.  38,  the  guardians  are  empowered  **  to  appoint  one  or 
appointment  be  more  treasurer  or  treasurers,  clerk  or  clerks,  governor  or  goveznoi^ 
not  rmiyable  steward  or  stewards,  matron  or  matrons,  surgeon  or  surgeons,  and 
want  of  a  *^^h  other  officer  or  officers,  servant  or  servants,  as  they  shall  think 

stamp,  a  re-       fit,"  for  the  carrying  of  this  act  into  execution,  and  for  the  government, 
^^  taH  h  ^''^    ordering,  employment,  and  regulation  of  the  poor,  and  to  fix  salaries 

him  is  sufficient 

eridence  of  his 

appointment,  and  his  duties  may  be  shewn  from  the  clauses  of  the  local  act  of  Parliament  mHler 

which  he  is  appointed. 
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or  other  Temnneration,  and  pay  the  same  out  of  the  monies  raised 
for  the  relief  of  the  poor. 

By  sect.  40,  they  are  required  to  take  sufficient  security  from  the 
trettorer  for  the  due  and  fiuthful  execution  of  his  office  by  his  bond, 
and  by  that  of  two  or  more  persons  as  his  sureties ;  and  by  sect.  41, 
it  k  enacted,  ^that  every  treasurer,  officer,  and  other  person,  who 
shall  be  appointed  or  continued  by  virtue  of  this  act,  or  the  said  re- 
cited act  [2S  €reo.  3,  c.  liv.],  and  also  every  other   person   to 
whom  the  collection  and  receipt  of  the  rates  and  other  monies  hereby 
aothcxrised  to  be  raised  shall,  under  the  provisions  herein  contained, 
belongs  shall,  from  time  to  time,  whenever  thereunto  required  by 
the  said  guardians  for  the  time  being,  make  out  and  deliver  to  the 
said  guardians,  or  the  clerk  of  the  said  guardians,  a  true  and  perfect 
socoont  in  writing  under  his  hand  of  all  monies  which  shall  have 
been  by  him  had,  collected,  or  received  for  the  purposes  of  thb  act, 
and  how,  and  to  whom,  and  for  what  purpose  the  same  and  every 
part  thereof  hath  been  disposed  of,  together  with  the  vouchers  and 
icceipts  for  all  such  payments,  disbursements,  and  dispositions,  which 
shall  have  been,  or  shall  be  alleged  to  have  been,  made  thereof;  and 
erery  such  treasurer,  collector,  officer,  and  person  respectively,  shall 
and  is  hereby  required  to  pay  to  the  said  guardians,  or  such  other 
peison  as  they  shall,  at  any  meeting  of  guardians,  appoint  to  receive 
the  nme^  all  such  monies  as  upon  the  balance  of  such  account  shall 
appear  to  be  due  and  owing  from  him  on  account  of  monies  author- 
ised to  be  reused  for  the  purposes  of  this  act,  or  the  said  recited  act,  to 
the  said  guardians  ;^'  and  in  case  of  refusal  or  neglect  to  deliver  such 
account  or  the  vouchers,  or  to  pay  the  balance  when  required,  two  jus- 
tiocsi,  on  complaint  of  the  guardians^  may  hear  and  determine  the 
matter  in  a  summary  way,  and  settle  the  account,  if  produced,  as  the 
guardians  might  have  done ;  and  if  it  shall  appear  that  any  of  the  monies 
which  shall  have  been  collected  or  received  shall  be  in  the  hands  of, 
or  owii^  finom,  such  treasurer,  officer,  or  person,  upon  non-payment, 
it  may  be  levied  by  distress  and  sale  of  his  goods  and  chattels ;  and 
if  saffident  cannot  be  found,  or  if  he  shall  not  appear  without  suffi- 
cient excuse,  or  if  appearing  he  shall  neglect  to  deliver  an  account, 
&c,  he  shall  be  committed  to  the  House  of  Correction,  until  he  shall 
hare  paid  the  money  or  given  satbfaction :  Provided  always,  that  no 
penon  committed  for  want  of  a  sufficient  distress  only  shall  be 
detained  in  prison  for  any  longer  term  than  nx  calendar  months. 


1846. 


On  the  part  of  the  prosecution,  it  was  proved  by  Mr. 
Bynner,  the  vestry  clerk,  that  the  following  was  the  only 
appomtment  in  writing  of  the  prisoner  as  treasurer;  It 
vaa  contained  In  the  book  of  the  proceedings  of  the  guard- 
iaoB.    It  was  as  follows : — 
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*' Special  General  Meeting  of  Gnardians. 

«  Nov.  6th,  1832. 
"  B^r.  Thomas  Whittle  in  the  chair. 
"  Resolved  uiu^iimously,  Tliat  Mr.  Joseph  Piercy  Yeomana  Yfelch 
he  appointed  treasurer  to  the  guardians  of  the  poor  of  the  |Muriah  of 
Birmingham,  he  already  having  given  security  as  required  hy  the 
Guardians  Act  of  Parliament;  that  he  he  paid  a  salary  of  two  hun- 
dred pounds  per  annum  for  his  services  i^  such  treasurer." 

The  execution  of  a  faiond,  dated  on  the  3Qth  of  October, 
1844^  by  the  prisoner,  and  by  two  sureties,  was  proved. 
This  was  a  bond  in  the  penal  sum  of  £1000,  to  ''the 
Guardians  of  the  Poor  of  the  Parish  of  Birmingham,''  an<]| 
it  contained  a  redtal  and  condition  as  follows: — 


**  Whereas  the  said  gnardians,  in  pnxsnanoe  of  the  power  sod 
authority  vested  in  them  hy  a  oertain  act  of  Parliament,  made  and 
passed  in  the  second  year  of  the  reign  of  his  late  Majesty  Kin^ 
William  the  Fourth,  intituled  [setting  out  the  title  of  the  act  1  &  2 
WiU.  4,  c.  IxYii  (loc.  &  P^tOD*  have,  at  a  special  meeting  held  for 
that  purpose,  on  the  6th  day  of  November,  1882,  whereof  dae  notice 
was  given,  appointed  the  sud  Joseph  Piercy  Yeomans  Welch  to  be 
the  treasurer,  under  the  said  act,  of  them  the  ssid  guardians  and 
their  successors,  and  have  fixed  the  salary  to  be  paid  to  him  for  his 
services  as  such  treasurer  at  the  sum  of  two  hundred  pounds  per 
sonum ;  and  whereas,  in  further  pursuance  of  the  said  act  of  IV« 
liament,  the  said  guardians  have  required  the  said  Joseph  Pieny 
Yeomans  Welch  to  enter  into  a  bond  or  obligation  for  the  due  and 
faithful  execution  of  his  office  by  the  bond  of  himself  and  of  two 
persons  as  his  sureties,  and  have  approved  of  the  aoid  W.  B.  and 
J.  A.  as  such  sureties,  and  who  have  agreed  to  join  in  the  above 
written  bond,  with  such  condition  as  is  hereinafter  contained. 

**  Now,  the  condition  of  the  above  obligation  is  such,  that  if  tbe 
above-named  Joseph  Piercy  Yeomans  Welch  do  and  shall  from  tune 
f4>  time,  and  at  all  times^  as  long  as  he  shall  continue  treasurer  of  the 
said  guardians,  faithfully  execute  his  said  office  of  treasurer,  and  do 
and  shall  at  all  times,  whenever  thereunto  requured  by  the  said  guard- 
ians for  the  time  being,  make  out  and  deliver  to  the  said  guardians,  or 
the  clerk  of  the  said  guardians,  a  true  and  perfect  account  in  writiog) 
under  his  hand,  of  a^  monies  that  shall  have  be?n  by  him  hi^  col- 
lected, or  received  for  the  purposes  of  the  said  act,  and.  how  and  to 
whom,  and  for  what  purpose,  the  same>  and  every  part  thereof,  hath 
been  disposed  of,  together  with  the  vouchers  and  receipts  for  all  snch 
payments,  disbursement^  and  dispositions,  which  shall  have  been, 
or  which  shall  be  alleged  to  have  been  made  thereoi^  and  do  and 
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ahmll  pay  to  the  add  guardians,  or  such  other  persoBS  as  they  shall,  184$. 

at  any  meeting  of  guardians,  appoint  to  receive  the  same,  all  snch       ^     v  "^ 
moniea  as  upon  the  balance  of  such  account  shall  appear  to  he  due        Rsoin4 
and  owli^  from  him  on  account  of  the  monies  authorised  to  he  raised        Wklch. 
for  the  purposes  of  the  said  act  to  the  said  guardians,  and  do  and 
shall  render  and  deliver  such  account  as  aforesaid,  and  produce  and 
deliTer  tip  the  vouchers  and  receipts  relating  to  the  same,  and  pay 
the  hal^nce  thereof  when  thereunto  required,  and  do  and  shall  de- 
liver to  the  said  guardians,  or  to  such  persons  as  they  shall  appoint, 
within  fourteen  days  after  being  thereunto  required  by  the  said 
guardians^  or  by  any  order  of  any  meeting  of  guardians^  all  books, 
papera,  and  writings  in  his  custody  or  power,  belonging  to  the  said 
guardians,  in  the  execution  of  the  said  act  of  Parliament;  and  if  he 
shall  in  all  respects  well  and  faithfully  perform  the  duties  of  his 
said  office,  then  the  above-written  obligation  to  be  void,  otherwise 
to  lemun  in  laU  force  and  virtue/' 

On  the  p^rt  of  the  prosecution  it  waa  prpposed  to  give 
in  evideQCf  the  eiitry  in  the  book  which  had  been  provec^ 
by  Mr.  Bymer,  i^  order  to  sh^w  what  the  duties  of  the 
treasurer  were. 

Whitehurst  and  GaU  objected  that  thi^  appointment 
could  not  be  read  in  evidence  for  want  of  a  stamp  {a). 

CoLEBiDOE^  J.  (having  looked  at  the  entry) — ^I  think 
that  it  requires  a  stamp. 

The  entry  was  not  giyen  in  evidence. 

WhiUhurst  and  Gale^  for  the  prisoner,  then  objected,  tha,t 
without  this  entry  there  was  no  evidence  of  the  prisoner's 
appointment  as  treasurer  to  the  guardians  of  the  poor. 

Coleridge,  J. — It  appears  to  me  that  the  case  may 
proceed  on  the  prisoner's  admission  contained  in  the  recital 
in  the  bond^  that  h^  was  in  fact  appointed  to  be  trea- 
surer; and  that  the  duties  of  th^  office  may  be  collected 

(a)  By  the  Stamp  Act  55  Geo.  body  politic  or  corporate,  of  or  to 

3^  c.  18^  sched-  part  1,  "  every  any  office  or  employment,    by 

grant  or  appointment  by  his  Ma-  letters   patent,    deed,  or    other 

jesty,  his  heirs  or  sncceasors,  or  writing,'*  must  bear  an  ad  va« 

by  any  other  peiBon  or  persons,  lorem  stamp. 
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184C^  sufficiently  for  the  purposes  of  this  indictment  (namely, 
that  he  was  to  receive  money  on  behalf  of  the  guardians  of 
the  poor,  and  account  to  them  for  his  receipts),  from  the 
clauses  of  the  statute  relating  to  tlie  office. 

It  was  proved  that  the  prisoner,  as  treasurer,  had  been 
in  the  habit  of  settling  accounts  with  the  parish  officers  and 
with  the  clerks  of  the  boards  of  guardians  of  other  parishes 
and  unions,  he  charging  them  with  monies  expended  on 
their  account  for  the  relief  of  their  paupers  resident  in 
Birmingham,  and  being  charged  by  them  with  monies  ex- 
pended by  them  for  Birmingham  paupers  resident  in  their 
parishes  or  unions  respectively;  and  that  on  these  occasions 
he  received  or  paid  the  balance,  as  the  case  might  be.    It 
was  further  proved,  that,  on  the  three  occasions  laid  in  the 
indictment,  the  prisoner  had  received  three  sums  of  money 
as  balances,  and  had  made  no  entry  of  them  in  his  books, 
nor  had  he]'rendered  any  account  of  them.     His  accounts 
had  been  regularly  audited,  and  on  his  ceasing  to  be  trea- 
surer and  becoming  clerk,  he  had  been  called  on  for  a  final 
account,  which  he  rendered,  as  well  as  a  supplemental  one, 
but  without  disclosing  these  receipts. 

It  further  appeared  that  from  £60,000  to  £100,000  a- 
y  ear  would  pass  through  his  hands ;  he  was  allowed  two  or 
three  clerks  in  his  office ;  and  it  was  necessary  for  him  to 
keep  various  accounts  in  various  books,  he  having  to  settle 
balances  with  a  great  many  parishes  and  unions  in  all  parts 
of  England ;  and  the  transactions  were  of  such  magnitude 
that  a  banking  firm  in  Birmingham  now  perform  the 
duties. 

Whitehurst  and  Gale  objected  that  the  prisoner  was  not  a 
servant  of  the  guardians,  but  an  officer,  and  as  such  was  not 
within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  47, 

Coleridge,  J.,  overruled  the  objection,  and  reserved  the 
case  for  the  consideration  of  the  fiileen  Judges. 

Verdict — Guilty. 
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JM  and  Miller,  for  the  prosecution*  1846. 

Whitehurst  and  Gale,  for  the  prisoner. 

[Attomies— J?.  Wright,  and  John  Smiih.'] 


Befobb  Lord  Denman,  C.  J. ;  Wilde,  C.  J. ;  Pollock,     ^<^*  1^« 
C.B.;  Pabke,B.;  Alderson,B.;  Coleridge,  J. ;  Colt- 
man,  J.;  Maule,  J.;  Solfe,  B.;  Wightman,  J.;  Erle, 
J.;  and  Williams,  J. 

Gale,  for  the  prisoner. — The  first  question  in  this  case  is, 
whether  there  was  sufficient  proof  that  the  prisoner  was  a 
servant  of  the  Guardians  of  the  Poor.  He  held  his  situa- 
tion under  an  appointment  in  writing,  which  was  offered  in 
evidence,  and  rejected. 

Colxridoe,  J. — There  was  abundance  of  evidence  that 
the  prisoner  acted  as  treasurer,  but  it  was  sought  to  shew 
what  his  duties  were ;  and  I  relied  on  the  admission  as 
shewing  that  he  was  treasurer,  and  on  the  act  of  Parliament 
as  shewing  his  duties. 

Gale. — According  to  the  cases  of  NewhaU  v.  Holt  (a)  and 
Slatterie  v.  Pooley{b),  I  must  concede  that  admissions  made 
by  a  party  as  to  the  contents  of  written  documents  are  evi- 
dence against  him;  but  I  submit  that  the  41st  section  of 
the  act  of  Parliament,  1  &  2  Will.  4,  c  Ixvii.,  (loc.  and 
pers.),  docs  not  sufficiently  shew  the  duties  of  the  office 
of  treasurer  without  some  further  evidence.  The  second 
point  is,  whether  this  was  an  embezzlement,  and  whether 
the  prisoner  was  a  servant  of  the  Guardians  of  the  Poor. 

(a)  6  M.  &  W.  662.  contents  of  a  deed  or  other  writ- 

{h)  Id.  664.    In  that  case  it  ten  instrument,  and  even  though 

was  held,  that  a  parol  admission  the  contents  of  sucli  deed  or  in- 

by  a  party  to  a  suit  is  always  strument  he  directly  in  issue  in 

recei7able   in   evidence   against  the  cause. 

him,  although  it  relates  to  the 
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1846.        Embezzlement  is  a  statutory  offence;   and  before  those 
statutes,  if  a  servant  received  money  on  account  of  his  mas- 
ter,  and  took  it  away  before  it  reached  his  master's  hands, 
it  was  no  larceny.     Embezzlement  is  a  larceny  of  that 
which  has  never  come  to  the  legal  possession  of  the  owner. 
In  the  case  of  fVilliams  v.  Stott  (a),  it  appeared  that  the 
plaintiilP  had  been  chosen  and  sworn  in  at  a  court  leet  held 
by  a  corporation  to  be  chamberlain  of  certain  commonable 
lands  within  the  parish  of  St  Mary,  in  Warwick.    The 
duties  of  the  chamberlain,  who  received  no  remuneration, 
were  to  collect  monies  from  th^  commoners  and  other  per- 
sons using  the  commonable  lands ;  to  employ  the  monies  so 
received  in  keeping  the  lands  in  order ;  to  account  at  the 
end  of  the  year  to  two  aldermen  of  the  corporation^  and  to 
pay  over  any  balance  in  his  hands  to  his  successors  in  office; 
and  it  was  held  that  the  plaintiff  was  not  ^^  a  servant,  or  a 
person  employed  in  the  capacity  of  a  servant^  within  the 
Stat  7  &  8  Geo.  4,  c.  29,  s.  47,  as  to  an  embezzlement"  In 
that  case  Baron  Bayley  siud  (i),  ^^  The  cases  where  a  per- 
son has  been  held  to  be  a  servant  within  this  act  seem  ail 
to  be  plainly  distinguishable  from  the  present     They  are 
cases  where  the  person  takes  his  office  immediately  from 
the  person  who  is  to  have  the  control  over  him  as  master, 
and  where  the  servant  receives  money  for  him,  which  the 
master  has  a  right  to  have  paid  over  to  him  then.    Here 
he  has  a  right  to  retain  the  money  for  the  corporation 
during  his  continuance  in  office.^'    In  cases  of  embezzle- 
ment, the  particular  thing  embezzled  is  what  should  hare 
gone  into  the  possession  of  the  master.   In  the  case  oiRtxs* 
Tyers  (c),  which  was  a  case  on  the  old  stat  39  Geo.  3,  c.  85, 
it  was  held  that,  in  cases  of  embezzlement,  the  particular 
coin  must  be  stated  in  the  indictment 

Alderson,  B. — Here,  if  the  general  balance  of  the  ac- 
counts had  been  in  favour  of  the  prisoner,  he  would  have   ' 
had  a  right  to  retain. 

(a)  1  Cr.  &  Mac.  675.  ^   (A)  Id.  p.  082.         (c)  R.  &  k  C.  C.  402. 
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Gale. — The  prisoner  might  have  confused  all  the  money  \%4^, 
together  in  his  own  pocket;  and  the  guardians  have  now 
appointed  a  banking  firm  to  be  treasurers ;  and  it  cannot  be 
contended  that  they  could  be  indicted  for  embezzlement. 
There  was  a  case  of  Reyina  v.  Grove  (a),  where  a  bankers' 
derk  was  indicted  for  embezzlement  upon  a  general  defi- 
ciency^i  but  in  that  case  the  judges  were  nearly  equally 
divided:  and  in  the  case  of  Williams  v.  Stottj  Baron  BoU 
land  said  (i),  "  Some  years  ago  a  person,  who  held  a  situa- 
tion under  the  trustees  of  Greenwich  tlospital,  and  who  had 
embezzled  to  a  great  amount,  was  indicted ;  and  Mr.  Jus- 
tice Burroughs  before  whom  he  was  tried,  afler  much  con- 
sideration, held  that  the  prisoner  did  not  come  within  the 
statute,  on  the  ground  of  his  being  a  sworn  officer,  and  not 
an  ordinary  servant*'  In  the  case  of  Tiex  V.  Squire  (c),  the 
overseers  of  a  township  had  employed  the  prisoner  as  their 
accountant  and  treasurer;  and  he  received  and  {)aid  all 
the  money  receivable  and  payable  on  their  account,  and  he 
received  a  sum  and  embezzled  it;  and  it  was  held  that  he 
was  a  clerk  and  servant  within  the  stat  39  Geo.  3,  c.  85 ; 
but  he  was  a  person  employed  by  the  overseers,  and  was 
not  an  officer.  In  the  case  of  Rex  v.  Tawnsend{d)y  an  as- 
sistant overseer  of  a  district  of  a  union  was  appointed  by 
the  guanfians  of  the  union  under  ah  order  of  the  Poor  Law 
Commissioners.  He  received  money  from  the  rate-payers 
of  a  township,  which  he  ought  to  have  paid  over  to  the 
bankers  of  the  overseers  of  the  township;  instead  of  which 
he  embezzled  it.  It  was  held,  that  he  was  not  indictable 
for  embezzling  this  money  as  the  money  of  the  overseers, 
as  he  was  not  their  servant ;  and  that  he  was  not  indictable 
for  this  embezzlement  as  the  servant  of  the  guardians, 
because,  if  he  was  their  servant,  it  was  not  their  money. 

(a)  1  M.  C.  C.  447.  Stark.  N.  P.  C.  349. 

(6)  1  Cr.  &  Mee.  678.  {d)  Ante,  p.  168. 

(c)  R.  &  E.  C.   C.  349;   2 
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In  none  of  these  cases  had  the  prisoner^any  option  as  to 
paying  over  the  money. 

Coleridge,  J. — How  do  you  apply  that  to  the  case  oi 
the  cashier,  who  might  have  received  money  fix)m  one  per- 
son, and  with  it  have  paid  the  cheque  of  another? 

Gak. — The  guardians  had  no  right  to  call  on  the  pri- 
soner to  pay  over  this  money  at  all.  The  banker  might  at 
once  have  called  on  the  cashier  to  pay  over  any  particular 
sum  that  he  had  received,  but  the  duty  of  a  treasurer  is  to 
deal  with  the  balance  only. 

Alderson,  B. — Suppose  that  it  had  been  proved,  that, 
when  the  prisoner  received  a  particular  sum,  be  said  tbt 
be  meant  to  embezzle  it? 

(xale. — ^I  submit,  that,  unless  he  was  boimd  to  pay  OTer 
the  particular  money  received,  his  retaining  it  cannot  be 
embezzlement.  His  duty  was  to  pay  over  a  balance.  In 
the  cases  of  Rex  v.  Beacall(a)y  Rex  v.  Jensan  (i),  and  Begm 
V.  Callahan  (e),  questions  arose  as  to  whether  a  clerk  or  se^ 
vant  appointed  by  one  set  of  persons  could  be  considered  as 
clerk  or  servant  to  another  set  of  persons ;  but  in  each  of 
those  cases  that  the  prisoner  was  a  clerk  or  servant  could 
not  be  disputed. 

"Wilde,  C.  J. — How  do  you  distinguish  this  case  from 
the  case  of  Rex  v.  Squires,  as  he  was  not  to  pay  over  any 
particular  sum  received,  but  only  to  account  generally? 

Gale, — In  Squires's  case,  this  point  was  not  taken. 


(a)  1  C.  &  P.  310, 454  ;  l.M.  C.  C.  15.        (b)  1  M.  C.  C.  434. 
(c)  8  C.  &  P.  154. 


The  case  was  afterwards  considered  by  the  judges,  who 
were  unanimously  of  opinion  that  the  conviction  was  right; 
and  the  prisoner  w<a8  sentenced  to  be  transported  for  ten 
years. 
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Wilde,  C.  J. — ^But,  in  that  case,  the  judges  held  it  to  be        1346. 
embezzlement. 


Gale. — The  case  of  Squires  was  very  fully  considered  in 
that  of  Williams  y.  StoU;  and  I  submit  that  an  embezzle- 
ment 16  a  felonious  asportation,  without  a  felonious  taking 
By  the  39th  section  of  the  stat.  1  &  2  Will.  4,  c.  Ixvii.  (loc. 
and  pers.),  the  treasurer  cannot  be  derk  to  the  guardians; 
and  here  the  prisoner  is  indicted  as  a  servant,  he  acting  as 
clerk,  if  he  acted  as  anything  but  treasurer. 

Lord  Djbnman,  C.  J. — Mr.  HiUj  if  we  should  think  it 
necessary,  we  will  hear  you. 

HiU^  for  the  prosecution,  was  not  heard. 
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OXFORD  ASSIZES. 


BEFORE  MR.   JUSTICE  MAULE. 


JufylSth.  Kegina  V.  Rowland  Dossett. 

Although  cvi-    Arson. — The  prisoner  was  indicted  for  having,  on  the 
Bupport  of  an     29th  of  March,  1846,  feloniously  set  fire  to  a  rick  of  wheat- 
fclLlT  p'^f  «t™^.  the  property  of  Waiiam  Cox. 
of  another  It  appeared  that  the  rick  was  set  on  fire  by  the  prisoners 

circumstance     having  fircd  a  gun  very  near  to  it ;  and  it  was  proposed  on 
it*hIadmU»lbir  ^^^  P*^  ^^ ^^^  prosccution  to  go  into  evidence  to  shew  tliat 

if  the  evidence   ^he  rick  had  been  on  fire  on  the  28th  of  March,  and  that 

be  otherwise 

receivable.         the  prisoner  was  then  close  to  it  with  a  gun  in  his  hand. 

A.  was  in- 
dicted for  wil- 
fully  setting 
fire  to  a  rick, 
by  firing  a  gun 
close  to  it,  on 
the  29th  of 
March:  Held, 
that  evidence 

that  the  rick  was  also  on  fire  on  the  28th  of  March,  and  that  the  prisoner  was  then  close  to  it, 
having  a  gun  in  his  hand,  is  receivable  to  shew  that  the  fire  on  the  29th  was  not  aoddentsl. 


J.  Jeffetys  Williamsy  for  the  prisoner. — I  submit  that  this 
evidence  is  not  admissible.  It  is  seeking  to  prove  odc 
felony  by  another ;  and  it  is  in  effect  asking  the  jury  to 


(a)  Thb  circuit  was  chosen  by 
the  Lord  Chief  Justice  Tindal 
and  Mr.  Justice  MatUe ;  but  in 
consequence  of  the  illness  of  the 
Lord  Chief  Justice,  Mr.  Serjt. 
Oiuelee  came  this  circuit  in  his 
stead,  and  Mr.  Justice  Maule  sat 
as  the  Senior  Judge  at  Abingdon, 
at  Oxford,  and  at  Worcester,  Mr. 


Serjt.  Gaselee  sitting  as  the  Ju- 
nior Judge.  At  Stafford,  the 
Lord  Chief  Justice  Wilde  join^ 
the  circuit,  and  sat  there  as  the 
Senior  Judge,  and  continued  to 
do  so  till  the  end  of  the  circuit, 
Mr.  Justice  Mauh  sitting  as  the 
Junior  Judge. 
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infer  that  the  prisoner  set  fire  to  the  rick  on  the  29th,  be- 
cause he  did  80  on  the  28th.  The  firing  of  the  rick  on  the 
28th,  if  wilfully  done,  was  a  distinct  felony. 

I^Iaule,  J. — Although  the  evidence  offered  may  be  proof 
of  another  felony,  that  circumstance  does  not  render  it  inad- 
missible, if  the  evidence  be  otherwise  receivable.  In  many 
csises  it  is  an  important  question  whether  a  thing  was 
done  accidentally  or  wilfully.  If  a  person  were  charged 
with  having  wilfully  poisoned  another,  and  it  were  a  ques- 
tion whether  he  knew  a  certain  white  powder  to  be  poison, 
eyidence  would  be  admissible  to  shew  that  he  knew  what 
the  powder  was  because  he  had  administered  it  to  another 
person,  who  had  died,  although  that  might  be  proof  of  a 
distinct  felony.  In  the  cases  of  uttering  forged  bank  notes 
knowmg  them  to  be  forged,  the  proofs  of  other  utterings  are 
all  proofs  of  distinct  felonies.     I  shall  receive  the  evidence. 

The  evidence  was  ^ven  {b). 

(b)  In  cases  of  uttering  forged  great  enmity  *  subsisted  between 

notes  knowing  them  to  be  forged,  Mr.  Parker,  the  rector  of  Od- 

and  of  receiving    stolen  goods  dingley,  and  his  parishioners,  and 

knowing  them  to  be  stolen,  it  is  that  the  prisoner  had  used  ex- 

the  constant  practice  to  give  evi-  pressions  of  enmity  towards  Mr. 

dence  of  other  utterings  and  of  Parker,  and  had  said  he  would 

other  receivings  by  the  prisoner,  give  £50  to  have  him  shot;  and 

with  a  view  of  shewing  a  guilty  that  Mr.  Parker  was  shot  by 

knowledge  ;   and  in  the  case  of  Richard  Ilemmings ;   and  that 

i?eiv.  roie,R.&R.,C.C.631,it  the  persons  who  had  employed 

was  held  by  the  twelve  Judges,  Hemmings  to  shoot  Mr.  Parker, 

that  if,  upon  an  indictment  for  fearing  that  they  should  be  dis- 

malicioufily  shooting,  it  be  ques-  covered  as  having  hired  him  to 

tionable    whether  the   shooting  shoot     Mr.     Parker,    murdered 

was  by  accident  or  design,  evi-  Richard    Hemmings,    and    that 

dence  may  be  given  that  the  pri-  tiemmings*  bones  had  been  found 

Boner  at  another  time  intention-  in  a  barn  occupied  by  the  pri- 

ally  shot  at  the  same  person.    In  soner.     Evidence  was  given  of 

the  case  of  Rex  v.  Clewes,  4  C.  &  declarations     of    the    prisoner, 

P.  221,  the  prisoner  was  indicted  shewing  that  he  entertained  ma- 

foT  the  murder  of  Richard  Hem-  lice  against  Mr.  Parker;  and  it 

mings,  and  it  was  opened  that  was  proposed  to  shew  that  Hem- 
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1846.  The  defence  was,  that  the  firing  of  the  rick  was  acd- 

9. 
DOBSXTT. 


mings  was  the  person  by  whom 
Mr.  Parker  had  been  murdered. 
It  was  objected  that  this  evi- 
dence as  to  the  murder  of  Mr. 
Parker  was  not  receivable  ;  but 
Mr.  Justice  LUtUdah  said — "I 
think  I  must  receive  the  evidence 
on  the  part  of  the  prosecution; 
it  is  put  thus : — ^that  the  prisoner 
and  others  employed  Hemmings 
to  murder  Mr.  Parker,  and  that 
he  being  detected,  the  prisoner 
and  others  then  murdered  Hem- 
mings to  prevent  a  discovery  of 
their  own  guilt.  Now,  to  ascer- 
tain whether  or  not  that  was  so 
in  point  of  fact,  it  is  necessary 
that  I  should  receive  evidence 
respecting  the  murder  of  Mr. 
Parker."  And  his  lordship  re- 
ceived the  evidence. 

In  the  case  of  Mr.  Robert 
Sawle  Donnall,  a  surgeon,  at  Fal- 
mouth, who  was  tried  at  Laun- 
ceston  on  the'  Slst  of  March, 
1817,  before  Mr.  Justice  Abbott^ 
for  the  murder  of  his  mother-in- 
law,  Mrs.  Elizabeth  Downing, 
by  poisoning  her  with  arsenic, 
administered  on  the  Srd  of  No- 
vember, 1816,  Iscnsy  Serjt.,  for  the 
prosecution,  said,  in  his  opening, 
*^  At  an  earlier  period  than  the 
day  which  is  stated  in  the  indict- 
ment (the  8rd  of  November,1816), 
namely,  as  early  as  the  19th  of 
October,  which  is  upwards  of  a 
fortnight  before,  this  lady  visited 
her  son-in-law  and  daughter, 
and  had  drank  tea  with  them, 
upon  which  occasion  she  was 
seized  with  a  sickness  and  heat 
in  the  stomach,  and  was  much 


Verdict,  Not  guilty. 

indisposed;  but  whether  any- 
thing were  taken  then  or  not, 
you  cannot  form  a  judgment  till 
you  hear  the  whole  of  the  case. 
She  was  ill  that  night  in  some- 
what the  same  manner  as  she 
was  taken  ill  afterwards,  but  to 
whatever  it  was  owing,  she  had 
recovered  her  entire  health,  and 
was  on  the  3rd  of  November  as 
well  as  ever  she  viras,  and  her 
health  was  generally  good. 
Upon  the  3rd  of  November  she 
went  again  to  drink  tea  at  the 
house  of  the  prisoner."  "  You 
will  find  that,  upon  her  re- 
turning home  after  the  visit 
on  Sunday,  the  3rd  of  No- 
vember, she  was  immediately 
taken  ill  in  the  same  manner,  bat 
more  violent  than  before,  and 
was  particularly  affected  with 
great  heat  in  the  stomach  ;  and 
you  will  be  informed  that  at  the 
end  of  fourteen  hours  she  ex- 
pired, without  any  particular 
apparent  cause,  and  without  the 
action  of  anything  that  in  nature 
brings  persons  to  an  end,  or  which 
operates  gradually  in  death." 
Evidence  was  given,  thai,  on  the 
19th  of  October,  the  deceased 
drank  tea  at  the  house  of  the 
prisoner;  and  that,  on  her  coming 
home  at  between  nine  and  ten 
o'clock  on  that  night,  she  was 
suffering  from  sickness,  puiging, 
and  cramp;  and  that  she  had 
similar  symptoms,  but  to  a  more 
violent  degree,  after  she  had  been 
to  drink  tea  at  the  hoose  of  the 
prisoner  on  the  3rd  of  November. 
No  objection  was  made  to  the 
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Keaiittff,  CkurchiU  and  Pawys,  for  the  prosecution. 
/.  Jefferys  PFUHarns,  for  the  prisoner* 

[Attoroies — Z.  SearltU  Pricey  and  BrunnerJ] 


reception  of  the  eyidence  as  to 
the  ^mptoma  of  the  deceased  on 
the  19th  of  October ;  and  as  to 
this  part  of  the  case  Mr.  Justice 
Ahbottf  in  summing  up,  said,^ 
**  Now,  in  order  to  shew  you  that 
the  prisoner  did  in  fiict  adminis- 
ter arsenic  to  Mrs.  Downing,  the 
deceased,  the  counsel  for  the 
prosecution  offer  this  fact  to 
your  consideration,  namely,  that 
on  the  19th  of  October  preced- 
ing her  death,  the  deceased  hav- 
ing gone  in  perfect  health  to  the 
house  of  Mr.  Donnall,  was  af- 
flicted during  the  night  with 
symptoms  of  the  same  kind,  al- 
though not  to  the  same  degree  as 
upon  her  visit  of  the  3rd  of  No- 
vember, which  is  to  lead  you  to 
suppose  that  at  this  first  visit 
some  attempt  of  that  kind  was 
made,  although  not  to  that  ex- 
tent." The  counsel  for  the  pro- 
secution were  Mr.  Serjt.  Lens^ 
Mr.  (afterwards  Mr.  Justice) 
Oaseleey  and  Mr.  Casberd.  The 
counsel  for  the  prisoner  being 
Mr.  Seijt.  Felly  and  Mr.  (after- 
wards Lord)  Giford. 

In  the  case  of  John  Ta  well,  who 
vas  tried  at  Aylesbury  on  the 
12th  of  March,  1845,  before  Baron 
Parkej  for  the  murder  of  Sarah 
Hart,  by  poisoning  her  on  the 
Ist  of  January,  1845,  by  prussic 
acid  administered  in  porter,  it 
was  opened  by  Bylee^  Serjt.,  for 
the  prosecution,  that,  in  the 
month  of  September,  1844,  the 
prisoner  had  visited  the  deceased 


and  had  sent  for  porter,  that 
soon  afterwards,  when  the  pri- 
soner had  left  the  house  the  de- 
ceased was  very  sick  and  ill;  and 
the  learned  Serjeant  stated  that 
he  should  adduce  evidence  of 
these  facts,  to  show  that  an  at- 
tempt had  been  made  by  the 
prisoner  to  poison  the  deceased 
on  an  occasion  prior  to  the  1st  of 
January,  1845.  Evidence  was 
given  that  on  the  80th  of  Sep- 
tember, 1844,  the  prisoner  came 
to  the  house  of  the  deceased,  and 
tiiat  the  deceased  desired  a  wit- 
ness, named  Charlotte  Howai'd, 
to  get  a  bottle  of  porter,  which 
she  did,  and  that  after  the  pri- 
soner had  left  the  deceased's 
house  the  deceased  was  very  sick 
and  ill,  and  that  part  of  the 
porter  and  two  glasses  remained 
on  the  table  when  the  witness 
went  into  the  room,  and  that  the 
witness  drank  the  remainder  of 
the  porter  without  any  ill  effects. 
No  objection  was  made  to  the 
reception  of  this  evidence;  and 
Baron  Parkej  in  his  summing 
up,  adverting  to  this  part  of  the 
case,  said,  ^*You  have  evidence 
of  the  prisoner's  visiting  the  de- 
ceased on  the  SOth  of  September, 
when  porter  was  sent  for,  and 
the  deceased,  after  drinking  some 
of  it,  became  exceedingly  ill. 
Now,  if  prussic  acid  was  admi- 
nistered on  that  occasion,  it  must 
have  been  dropped  into  the  glass 
from  which  she  drank,  as  there 
was  no  portion  in  the   porter 
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which  remained  in  the  bottle, 
and  which  was  di^ank  by  the 
witness  without  any  ill  effects." 
The  counsel  for  the  prosecution 
were,  Mr.  Serjt.  Bytes  and  Mr. 
Frendergagt;  the  counsel  for  the 
prisoner  being  Mr.  (afterwards 


Sir  IHtzrcy)  Kdfy,  Mr.  Gwminff, 
tLTidyir.&MdU^. 

For  the  foregoing  note  of  the 
cases  of  Rex  v.  jytmnaU  and  Be- 
ffina  y.  Tawelly  we  are  indebted 
to  the  kindness  of  Mr.  Prender- 
gast. 


WORCESTERSHIRE  ASSIZES. 


BEFORE  MB.  JUSTICE  MAULE. 


Jufy  2l4<. 


Regina  v.  James  Milner. 


Tbe  felony  of     INDICTMENT  upon  the  32nd  sect,  of  the  stat.  5  & 

ingat  a  district  6  Vict.  c  122  (a). —  The  indictment  stated  that  the  prisoner 
ooiirt  toafiat 

in  bankmptcj,  under  the  stat.  5  &  6  Vict.  c.  122,  b.  32,  is  committed  at  the  place  where  the 
district  court  is  aitnate ;  and  an  indictment  for  this  offence  cannot  be  snstained  in  a  diiTerent 
county  in  which  the  person  was  a  trader,  or  in  which  he  committed  an  act  of  bankruptcy. 

The  stat.  38  Geo.  3,  c.  52,  g.  2,  which  relates  to  the  trial  of  offences  in  an  adjoining  county, 
only  applies  to  cities  and  towns  corporate  which  are  counties'  of  themselTefl,  and  not  to  towns 
corporate  which  are  not  counties  of  theraselfes.    • 


(a)  By  which  it  is  enacted, 
''That  if  any  person  adjudged 
bankrupt  after  the  commence- 
ment  of  thb  act  shall  not,  upon 
the  day  limited  for  the  surrender 
of  such  bankrupt^and  before  three 
of  the  clock  of  such  day,  or  at  the 
hour  and  upon  the  day  allowed 
him  for  finishing  his  examination, 
after  notice  thereof  in  writing  to 
be  left  at  the  usual  or  last  known 
place  of  abode  or  business  of 
such  person,  or  personal  notice  in 
case  such  person  be  then  in  pri- 
son, and  notice  given  in  the  Lon- 
don Gazette  of  the  issuing  of  the 


fiat,  and  of  the  sittings  of  the 
court  authorised  to  act  in  the 
prosecution  of  the  fiat  against 
him,  surrender  himself  to  such 
court,  and  sign  or  subscribe  such 
surrender,  and  submit  to  be  exa- 
mined before  such  court  from 
time  to  time  upon  oatb ;  or  if 
any  such  bankrupt,  upon  such 
examination,  shali  not  discover 
all  his  real  and  4)er8onal  estate, 
and  how,  and  to  whom,  upon 
what  consideration,  and  when  be 
disposed  of,  assigned,  or  trausfer- 
red  any  of  such  estate,  and  all 
books,  papers,  and  writings  rt- 
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was  a  trader,  to  wit,  an  inn-keeper  at  Stourport,  in  tte  IM6. 
county  of  Worcester,  and  that  he  was  indebted  to  Messrs. 
Nicbolson  &  Co.  as  the  acceptor  of  a  bill  of  exchange,  and 
that  he  hiad  committed  an  act  of  bankruptcy  by  absenting 
himself  from  his  house  at  Stourport  in  the  county  of  Wor- 
cester; that  he  was  declared  a  bankrupt,  and  had  notice  to 
surrender  before  three  o'clock  on  the  3rd  of  April,  1846,  at 
the  Bankruptcy  Court  of  the  Borough  of  Birmingham,  but 
that  he  did  not  surrender. 

It  was  proved  that  the  prisoner  had  kept  an  inn,  at  Stour- 
port, m  Worcestershire,  and  that  be  had  absented  himself 
therefrom ;  and  it  was  proved  that  Birmingham  is  situate  in 
the  county  of  Warwick,  and  is  a  borough  and  not  a  county 
of  itself. 

Maule,  J. — If  this  person  committed  the  offence  of  not 
surrendering  at  Birmingham,  why  is  he  not  tried  there  ? 

Huddkstan,  for  the  prosecution,  referred  to  the  stat.  38 
Geo.  8,  c.  52,  s.  2  (i). 

lating  thereunto  (except  such  fraud  his  creditors ;  every  such 
part  as  shall  have  been  really  ()ankrupt  shall  be  deemed  guilty 
mdbondjlde  before  sold  or  dis-  of  felony,  and  be  liable  to  be 
posed  of  in  the  way  of  his  trade,  transported  for  life,  or  for  such 
or  laid  out  in  the  ordinary  ex-  term,  not  less  than  seven  yeiirs, 
pense  of  his  femily);  or  if  any  as  the  court  before  which  he 
such  bankrupt  shall  not  upon  shall  be  convicted  shall  adjudge; 
each  examination  deliver  up  to  or  shall  be  liable  to  be  impri- 
thesaidcourt  all  such  part  of  such  soned,  with  or  without  hard 
estate,  and  all  books,  papers,  and  labour,  in  any  common  gaol, 
writings  relating  thereunto,  as  penitentiary  house,  or  house  of 
shall  be  in  his  possession,  cus-  correction,  for  any  term  not  ex- 
tody,  or  power  (except  the  neces-  ceeding  seven'  yeare." 
sary  wearing  apparel  of  himself,  (b)  By  which  it  is  enacted, 
his  wife,  and  children);  or  if  ^*  That  it  shall  and  may  be  law- 
any  such  bankrupt  shall  remove,  ful  for  any  prosecutor  or  prose- 
conceal,  or  embezzle  any  part  of  cutors  to  prefer  his,  her,  or  their 
such  estate,  to  the  value  of  lOl.  bill  or  bills  of  indictment  for  any 
or  upwards,  or  any  hooks  of  ac-  offence  or  offences  committed  or 
count,  papers,  or  writings  rela-  charged  to  be  committed  wUhin 
ting  thereunto,  with  intent  to  de-  the  c<hmty  of  any  city  or  town  eo^- 


CASES  ON  THE 
Maule^  J. — Is  Birmingham  a  comity  of  itself  ? 

HuddUston. — ^It  is  not.  It  is  a  borough — a  town  cor* 
porate. 

Maule,  J. — The  stat  38  Geo.  3,  c  52,  s.  2,  only  gives  a 
power  to  prefer  indictments  in  the  adjoining  county,  where 
the  offence  was  committed  in  a  city  or  town  corporate  which 
is  a  county  of  itself.  Have  you  entered  into  a  recognizance 
to  pay  the  extra  expenses  under  sect  12  of  the  staU  38  Geo. 
3,  c  52  ?  (c). 

HuddksUnu — No,  my  lord. 

Maule,  J. — The  place  where  tins  offence  was  committed, 
if  it  was  committed  at  all,  was  certainly  Birmingham.  As- 
suming the  facts  to  be  as  alleged,  as  soon  as  three  o'clock 
came,  and  the  prisoner  did  not  surrender  at  Birmingham,  he 
committed  the  offence  there.     There  are  some  particular 


porate^  to  the  jury  of  the  county  committed  or  charged  to  be  corn- 
next  adjoining  to  the  county  of  mitted  within  the  county  of  any 
such  city  or  town  corporate,  city  or  town  corporate,  to  the 
sworn  and  charged  to  inquire  for  jury  of  such  next  said  adjoiniog 
the  king  for  the  body  of  such  county  as  aforesaid,  or  to  remove 
adjoining  county  at  any  sessions  any  indictment  or  other  criminal 
of  oyer  and  terminer,  or  general  proceeding,  except  the  peison 
gaol  delivery,  and  that  every  preferring  such  bill,  or  applying 
such  bill  of  indictment  found  to  for  such  removal,  shall  enter 
be  a  true  bill  by  such  jury,  shall  into  a  recognizance  before  the 
be  valid  and  effectual  in  law  as  if  court  where  such  bill  shall  bepre- 
the  same  had  been  found  to  be  a  ferred,  or  the  court  or  magistrate 
true  bill  by  any  jury  sworn  and  to  whom  such  application  shall 
charged  to  inquire  for  the  king  be  made,  as  the  case  may  be,  in 
for  the  body  of  the  county  of  the  sum  of  forty  pounds,  condi- 
such  city  or  town  corporate."  tioned  to  pay  the  extra  costs  at- 
(c)  By  which  it  is  provided  tending  the  prosecuting  for  such 
and  enacted,  ''That  nothing  in  offence  in  such  next  adjoining 
this  act  contained  shall  extend  county,  provided  the  court  before 
or  be  construed  to  extend  to  whom  the  trial  is  had  shall  be  of 
enable  any  person  to  prefer  any  opinion  that  he  ought  to  pay  the 
bill  of  indictment  for  any  offence  same/' 
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offences  for  which  a  man  may  be  tried  in  the  county  where  1846. 

he  is  taken,  but  this  is  not  one.    The  prisoner  must  there-  Rioina 

fore  be  acquitted.  ^^^^ 

Verdict,  Not  guilty. 

Huddlestofif  for  the  prosecution. 

E,  Yardletff  for  the  prisoner. 

[Attomieft— FFotfoii,  and  Bea."] 


WORCESTER  CITY  ASSIZES. 


BEFORE  BIB.   BEBJEANT  OASELEE. 


Reoina  V.  RicHABD  Farley  and  Ann  Jones.  jufy  22nd. 

r  ORGERY. — The  first  count  of  the  indictment  charged,  The  wife  of  A. 
that  the  prisoners,  on  the  13th  day  of  April,  1846,  at  the  ^^^^'^T 
pariah  of  St.  Nicholas,  in  the  city  of  Worcester,  feloni-  P"]?ij[^to 
OQsly  did  forge  a  certain  will  and  testament  (setting  it  out),  him,  and  aiked 
with  intent  to  defraud  one  William  Welch,  against  the  money  to  A.  on 
statute,  &c     The  second  count  charged,  that  the  prisoners  ^^™^j[^ 
did  "  offer,  utter,  dispose  of,  and  put  off,  a  certain  other  »*•   B-  wai  not 

.  .        .  .       .  *!>€»  **>®  attor- 

forged  will  and  testament  (setting  it  out),  with  intent  to  de-  ney  of  A.,  or 

fraud  William  Welch."  The  third  and  fourth  counts  were  Ing'as  Wa^ioU-" 

similar,  but  charged  an  intent  to  defraud  "  the  heir-at-law  ^^^^^^j^j^^i^^ 

of  the  siud  William  Welch.''    The  fifth  and  sixth  counts  fo^ed  wiUwiUi 

were  similar,  but  charged  an  intent  to  defraud  "  such  person  &  copy  of  it. 

and  persons  as  would  by  law  be  entitled  to  the  said  several  ^\igj  ^^  B^^ 

lands,  tenements,  and  hereditaments  in  the  said  last-men-  ]!'*?  i^!?:iJ^ 

'  that  had  occor- 

tioned  pretended  will  mentioned  as  aforesaid."    The  next  red,  and  re- 
^  counts  charged  the  prisoners  with  the  foiging   and  forged  wUl,  de- 

dining  to  ad- 
▼nce  any  money : — Held,  that  the  conTeraation  between  A.'s  wife  and  B.  was  not  a  priYilcged 
commnnication ;  and  that,  on  the  trial  of  A.  for  forgery,  evidence  might  be  given  of  it,  and  also 
that  the  copy  of  the  forged  will  made  by  B.  might  be  given  in  evidence,  notii^  having  been  given 
to  A.  to  produce  the  original. 
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_i846^  uttering  of  "  a  certain  other  will  and  testament,''  (neither 
setting  it  out,  nor  stating  whose  will  it  purported  to  be), 
with  the  intents  laid  in  the  first  six  counts.  The  next  six 
counts  were  for  forging  and  uttering  **a  certain  writing, 
purporting  to  be  the  last  will  and  testament  of  one  William 
Welch,"  with  the  intents  laid  in  the  fir&t  six  counts.  The 
nineteenth  count  charged,  that  the  prisoners  ''  feloniously 
did  oiTer,  utter,  dispose  of,  and  put  off  a  certain  forged  will 
and  testament,  purporting  to.  be  the  will  and  testament  of 
one  William  Welch,  deceased,  with  intent  to  defraud  one 
William  Welch,"  scienter,  &c.,  and  against  the  form  of  the 
statute. 

On  the  part  of  the  prosecution  it  was  proposed  to  shew, 
that  Richard  Farley's  wife,  by  his  direction,  took  a  will, 
purporting  to  be  the  will  of  William  Welch  (not  the  will 
in  question,  but  another  wiBj  which  was  also  forged),  to 
Mr.  Cadle,  a  solicitor,  and  asked  if  he  could  advance  her 
husband  some  money  upon  mortgage  of  property  under  the 
will  of  her  father,  William  Welch ;  that  she  left  the  will 
with  Mr.  Cadle,  who  afterwards  returned  it  to  her  husband, 
Richard  Farley,  and  communicated  to  him  what  had  passed 
with  his  wife ;  that  Mr.  Cadle,  while  this  forged  will  was 
in  his  possession,  examined  it,  an(i  found  the  water  mark 
of  the  paper  upon  which  it  was  written  to  be  1841,  (the 
win  purporting  to  have  been  made  in  1830),  and  made  an 
exact  copy  of  it. 

The  evidence  on  this  part  of  the  case  was  as  follows:— 
Mr. Thomas  Cadle  said — "I  am  a  solicitor  at  Newent,  and 
clerk  to  the  magistrates  for  twenty  years.  I  know  the 
prisoner,  Richard  Farley.  I  remember  his  wife  coming  to 
me ;  she  produced  a  paper.  What  she  said  was  afterwards 
communicated  to  Richard  Farley.  I  was  not  then  acting 
as  his  attorney.  I  did  not  charge  for  the  interview ;  if  I 
had  been  acting  as  his  solicitor  I  should  have  made  a  chaige. 
She  asked  if  I  could  advance  her  husband  some  money 
upon  mortgage  of  property  under  the  will  of  her  father; 
she  produced  what  she  said  was  the  Will  of  William  Welch> 
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and  left  it.    t  had  an  examined  copy  made,  and  gave  the         1846. 
original  back  to  Richard  Farley.    If  I  had  found  the  secu- 
rity sufficient  I  should  have  advanced  the  money.    I  was  in 
no  other  way  acting  as  the  solicitor  of  Richard  Farley." 

It  was  proved  that  notice  had  been  given  to  the  prisoner 
Farley  to  produce  this, will;  and  it  not  being  produced,  it 
was  proposed  to  give  Mr.  Cadle's  copy  of  it  in  evidence. 

Newton^  for  the  prisoners,  objected  that  the  interview 
between  the  prisoner  Farley's  wife  and  Mr.  Cadle  was 
confidential,  and  that  the  conversation  which  then  took 
place,  and  the  copy  of  the  will  made  by  Mr.  Cadle,  were 
not  admissible  in  evidence. 

Oaselle,  Serjt.  (after  having  conferred  with  Mauley  J.), 
received  the  evidence,  and  reserved  the  case  for  the  con- 
sideration  of  the  fifteen  judges,  on  the  question  whether  the 
evidence  was  rightly  admitted. 

The  jury  foimd  both  the  prisoners  guilty. 

Keating  and  HuddUston^  for  the  prosecution. 

Newton,  for  the  prisoners. 

QAttomies. — Daniel^  and  Lewia,'^ 


BEFORE  LORD  BENMAK,  C.  J  ;    WILDE,  C.  J.  ;   l»OLLOCK,  C.    B.  ;        iVbv.  \Uh. 
PARKE,     B.;     COLERIDGE,     J.;      MAULE,    J.;      ROLFE,    B. ; 
WIOHTMAN,   J.  ;   EARL   J.  ;  AND   WILLIAMS,  J. 

Newton,  for  the  prisoners. — I  have  to  object,  that  the 
evidence  given  by  Mr.  Cadle  at  the  trial  of  this  case  was 
evidence  of  a  confidential  communication  with  him  as  a 
solicitor,  and  therefore  not  legally  admissible  as  evidence. 
In  Jervis's  Archbold(a)  it  is  stated,  that  **  Counsel^  solici- 

(a)  10th  ed.,  p.  148. 
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1846^       tors,  and  attomies,  are  privileged  from  giving  (indeed  they 
will  not  be  permitted  to  give)  evidence  of  any  matters 
confided  to  them  by  their  clients  in  their  professional  capa- 
city.**    In  the  case  of  Turquandw  Knight  {a)y  where,  in 
order  to  shew  that  a  lease  was  deposited  after  an  act  of 
bankruptcy,  it  was  proposed  to  ask  an  attorney,  who  had 
been  the  attorney  for  the  bankrupt  after  the  act  of  bank- 
ruptcy, and  had  been  applied  to  by  him  to  raise  money, 
whether  the  bankrupt  had  not  the  lease  in  his  posseadon  at 
that  time ;  and  it  was  held,  that  this  was  privileged  from 
disclosure,  as  being  a  confidential  communication  made  to 
him  relative  to  his  character  as  an  attorney.     So,  in  the 
case  of  Cromack  v.  Heatlicote  (b)^  an  attorney  being  re- 
quested to  draw  an  assignment  of  goods,  refused,  and  the 
deed  was  drawn  by  another ;  and  the  validity  of  the  deed 
being  questioned  on  the  ground  of  fraud,  it  was  held,  that 
the  communication  made  to  the  attorney  was  professional, 
and  that  evidence  of  the  fraud  proposed  to  be  given  through 
him  was  properly  rejected.    The  question  then  is,  whether, 
on  this  evidence,  it  appears  that  Mr.  Cadle  was  consulted 
as  attorney. 

Aldebson,  B, — As  attorney  for  Farley. 

Newton. — The  communication  with  Mr.  Cadle  by  the 
wife,  was  a  communication  by  the  husband ;  they  wanted  a 
loan  on  the  property  bequeathed  by  this  will,  and  Mr. 
Cadle  copies  the  will  and  returns  it  to  them.  Was  not 
that  a  communication  to  Mr.  Cadle  in  his  character  of  at- 
torney ?  They  do  not  go  to  him  as  a  friend  or  a  neighbour, 
but  as  a  solicitor.  Mr.  Cadle  says,  that  he  was  in  no  other 
way  their  solicitor ;  but  they  went  to  him  because  he  was 
a  solicitor,  wishing  him  to  act  for  them  in  raising  money  on 
this  property;  and  the  authorities  go  to  shew,  that,  if  a 
communication  be  for  the  purpose  of  raising  money,  that 

(a)  2  M.  &  W.  98.  {h)  2  Brod.  &  B.  4. 


OXFORD  SUMMER  CIRCUIT,  9  VICT. 

oommimication,  though  it  may  lead  to  notihiiig,  is  privileged^ 

aa  much  as  if  an  action  were  depending.  Rkoina 


PoUiOCK,  C.  B. — ^Then  you  must  argue^  that  a  man  may 
always  with  impunity  go  to  an  attorney  to  discount  a  forged 
bilL  % 

Newtmu — ^I  must  contend  to  that  extent. 

Aldebson^  B. — ^Is  not  that  the  reductio  ad  absurdum  ? 

NewtofL — Mr.  Phillipps,  in  his  Law  of  Evidence  (^,  says, 
that  ''it  seems,  that  the  privilege  extends  to  all  cases 
where  a  communication  is  made  to  an  attorney,  or  other 
legal  adviser,  in  his  professional  capacity."  And  in  the 
case  of  Greenhough  y.  Gashell  (e),  it  is  laid  down  by  Lord 
Brauffhamf  C,  that  "  it  does  not  appear  that  the  protection 
[as  to  communications  to  counsel,  attomies,  and  solicitors] 
is  qualified  by  any  reference  to  proceedings  pending  or  in 
contemplation.  If^  touching  matters  that  come  within  the 
ordinary  scope  of  professional  employment,  they  receive 
a  communication  in  their  professional  capacity,  either  from 
a  dient,  or  on  his  account,  and  for  his  benefit  in  the  trans- 
action of  his  business,  or,  which  amounts  to  the  same  thing, 
if  they  conunit  to  paper,  in  the  course  of  their  employment 
on  his  behalf,  matters  which  they  know  only  through  their 
professional  relation  to  the  client,  they  are  not  only  justi- 
fied in  withholding  such  matters,  but  bound  to  withhold 
them,  and  will  not  be  compelled  to  disdose  the  information, 
or  produce  the  paper,  in  any  court  of  law  or  equity,  either 
as  party  or  as  witness."  "  If  it  were  confined  to  proceed- 
ings begun  or  in  contemplation,  then  every  commimication 
would  be  improtected  which  a  party  makes  with  a  view  to 
^  general  defence  against  attacks  which  he  apprehends, 
although  at  the  time  no  one  may  have  resolved  to  assail 

{d)  1  Phill.  on  £▼.,  9th  Ed.,  ch.  6,  s.  1,  p.  16& 

(«)  1  Myl.  &  K.  101-3. 

VOL.  n.  Y  N.P. 


Faslbt. 
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1846.  Iiiin."  *'  If  the  privilege  were  confined  to  communications 
connected  with  suits  begun,  or  intended,  or  expected,  or 
apprehended,  no  one  could  safely  adopt  such  precautions  as 
might  render  any  proceedings  successful,  or  all  proceedings 
superfluous."  Was  not  the  taking  of  this  will  to  Mr. 
Cadle  really  that  the  prisoner  might  consult  him  on  his 
title  ?  and  if  so,  was  it  not  a  priyileged  communication  ? 

Pollock,  C.  B. — It  would  be  a  priyileged  communica- 
tion if  the  fact  were  so. 

Newton. — Do  I  understand  your  Lordship  to  say,  that 
the  consulting  of  an  attorney  by  a  person  as  to  his  title  to 
land  is  a  privileged  communication  ? 

Wilde,  C.  J. — The  person  consulting  his  attorney. 

Paeke,  B. — Yes;  consulting  Ids  own  attorney. 

Newton. — I  submit,  further,  that  it  would  make  no  differ- 
ence as  to  the  privilege,  that  the  attorney  would  not  accept 
the  retainer,  or  declined  to  do  the  business.  Here  the  pri- 
soner wished  to  raise  money  on  mortgage,  and  wished  IMr. 
Cadle  to  raise  it  for  him,  this  will  being  the  evidence  of 
his  title.  The  case  of  Regina  v.  Avery  (f)  is  an  authority, 
to  a  certain  extent,  against  me,  as  there  Mr.  Justice 
Patteson  received  evidence  of  this  kind ;  but  in  that  case 
no  sentence  was  pronounced  on  the  indictment  for  forgeiy^ 
as  the  prisoner  was  convicted  of  another  offence ;  but  even 
there  it  was  argued  by  Mr.  Godson^  for  the  prosecution, 
that  the  evidence  was  receivable,  because  the  same  attorney 
was  the  attorney  for  both  parties,  and  that  as  to  that  part 
of  the  case  he  was  not  acting  as  attorney  for  the  prisoner, 
but  as  attorney  for  the  other  party ;  but  if  the  attorney  is 
employed  by  the  mortgagor  only,  it  is  consistent  with  that 

(/)  8  C.  &  P.  596. 
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case  that  the  communication  may  be  privileged.     I  submit         1846. 
that  the  rule  is,  that  where  the  conmumication  is  with  the 
attorney,  because  he  is  an  attorney,  the  communication  is 
priyileged. 

Lord  Djsnman,  C.  J. — Mn  HuddUestan,  we  do  not  think 
it  necessary  to  hear  you. 

The  fifteen  judges  held  that  the  evidence  was  properly 
received,  and  that  the  conviction  was  right  (a). 

(o)  On  the  subject  of  priril^ied    KniglU  J9nfO0,in  the  case  ofPearce 
eommnmcatioBS,  see  a  veiy  elabo-    v.  Pearee,  16  Law  J.,  Ch.,  153. 
nte  jadgment  of  Vice-ChancelloT 


SHREWSBUEY  ASSIZES. 

(Crown  Side). 

BEFORE   LORD   CHIEF  JUSTICE   WILDE. 


Regina  17.  Benjaaon  Painter.  Jufy  sist. 

Xi APE. — ^The  prisoner  was  indicted  for  ravishing  Sarah  It  would  be 

Higgins,  on  the  4th  of  May,  1846,  at  Astley  Abbotts.  abT^^whraa" 

It  was  opened  by  Carbett,  for  the  prosecution,  that  Sarah  j^teUw^L^caa^ 

Higgins,  who  was  twenty-eight  years  of  age,  and  Keziah  mined  before  a 

YT*      •  Dusffistrate  m  a 

Higgins,  who  was  nineteen  years  of  age,  were  both  persons  case  of  felony, 
of  weak  intellect,  who  resided  with  their  sister,  Jemima  tratc's  cicrlT'" 
Higgms;  and  that  Jemima  Higgins  having  gone  to  Bridge-  J^^^j^® 
QorUi  to  receive  some  rents,  leaving  her  sisters  at  home,  the  depositiona  tbe 

quesUons  pat 
by  the  magia- 
trate,  and  the  anawera  giren  by  the  witnen  aa  to  the  witneaa'a  capacity  to  take  an  oath. 

y2 
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1846.        prisoner  came  to  the  house   and  committed  the  ofl^ce 
charged  (a). 

On  the  part  of  the  prosecution  Sarah  Higgins  was  called, 
and  from  her  answers  to  questions  put  to  her  by  the  Liord 
Chief  Justice,  she  appeared  not  at  all  to  understand  the 
nature  of  an  oath,  and  to  have  no  idea  of  a  future  state. 

Wilde,  C.  J- — ^When  before  the  magistrate,  was  any  in- 
quiry instituted  as  to  this  witness's  competency  to  take  an 
oath? 

Corhett. — ^I  am  informed  that  when  before  the  ma^strate 
she  gave  such  answers  to  his  questions  as  shewed  that  she 
was  quite  competent  to  be  sworn,  and  give  evidence. 

Wilde,  C.  J. — The  depodtions  are  quite  in  the  usual 
form,  and  do  not  shew  anything  as  to  any  inquiry  into  the 
competency  of  this  witness  in  point  of  intellect.  It  would 
be  always  desirable,  where  a  person  of  weak  intellect  is  ex- 
amined before  a  magistrate  in  a  case  of  felony,  that  the 
magistrate's  clerk  should  take  down  in  the  depodtions 
the  questions  put  by  the  magistrate,  and  the  answers 
given  by  the  witness  as  to  the  witness's  capadty  to  take 
an  oath. 

Sarah  Higgins  was  not  sworn  (6). 

Verdict — ^Not  guilty. 


(a)  There  was  a  second  indict-  him,  and  the   magistrate  took 

ment  against   the  prisoner  for  down   the   conversation   which 

having  ravished  Keziah  Higgins  passed   hetween   him   and  the 

immediately  after  the  commis-  prisoner,  hefbre  the  latter  made 

sion  of  the  o£Fence  charged  in  the  his  statement,  and  wrote  it  im- 

first  indictment.  mediately  under  the  usual  head- 

{h)  See  the  case  of  Regina  y.  ing  of  a  prisoner's  statement,  and 
Dingily  ante,  Vol.  1,  p.  367,  read  this  over  to  the  prisoner  be- 
where  a  prisoner  sent  for  a  ma-  fore  the  prisoner  signed  his  state- 
gistrate  to  make  a  statement  to  ment  which  followed  it. 
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Corieit,  ibr  the  proeecutioiL 
Farder,  for  the  priaoner. 

[AtUam^-^Baeihauae,  and  Bmtm.'] 


HEREFORD  ASSIZES. 
(Cwil  Side). 

BBFOBE  I<ORD  CHIEF  JUSTICE   WILDE. 


Reoina  V.  J06IAH  Babtlett,  Clerk.  Avg.^rd. 

IjRIMIN ALi  information  for  libel  written  by  the  defend-  On  the  trial  of 

ant  of  and  concerning  Mariana,  the  wife  of  Mr.  William  formation,  li" 

Tozer.    Plea,  not  guilty.  S^ttTti. 

Before  the  case  was  called  on,  it  was  stated  by  WTuxtelej/y  be  of  coonaei 

that  a  brief  had  been  delivered  to  him  for  the  defendant  in  ant  without  a 

this  case,  and  that  a  letter  had  been  sent  to  the  Secretary  of  ^^^^%r 

State  for  the  Home  Department  to  ask  that  a  license  might  **  the  icaat  a 

,  ,         ,.  ^  ,  ,  „         .7^  letter  from  the 

be  graated  to  him  as  a  Queen  s  counsel  to  allow  mm  to  Secretary  of 

plead  against  the  Crown,  but  to  this  letter  no  answer  had  n^t  enough 

yet  been  received.     He  stated  that  he  felt  a  difficulty  in  ^^^H^^' 

the  matter,  as  he  had  been  informed  that  on  the  Norfolk  Uoenae  has  been 

ry      .  Bent  to  the 

Circuit  a  Queen's  counsel  had  conducted  the  defence  of  a  Secretary  of 

misdemeanour  after  an  application  had  been  made  to  the  ^ilfetown^ 

Secretary  of  State  for  a  license,  and  before  an  answer  was  ***«.  «>«>»try  to 

^  ^         ^  ^  '  ^       ,  which  no  an- 

I'eceived,  it  being  considered  that  after  such  an  application  swer  has  been 

a  license  was  always  granted  as  matter  of  course  if  the  case  time  of  the 

was  not  a  government  prosecution.  S^!^"*^ 

Wilde,  C.  J. — I  think  that  there  must  be  a  license,  or 
at  least  a  letter  from  the  Secretary  of  State. 
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As  neither  a  license  nor  a  letter  from  the  Secretary  of 

State  arrived  before  the  trial  of  the  case  Whateley  returned 

his  brief  (a). 

Verdict— Gxulty. 

Talfourdy  Serjt^  and  F.  V,  Lee,  for  the  prosecution. 
Corbett  and  Kirwariy  for  the  defendant. 

[Attomies— 5ttrH«,  and  W.  O.  Tucker.^ 
(a)  See  the  case  of  Begina  r.  Jones,  9  C.  &  P.  404,  and  Dote  (a),  lb. 


MONMOUTHSHIRE  ASSIZES- 
{Crown  Side). 

BEFORE  LOBD  CHIEF  JUSTICE  WILDE. 


Aug.  7th-  Reqina  v.  Richard  Higgs. 

On  the  trial  of  BuRGLARY.— The  prisoner  was  indicted  for  burgla- 
for  a  bargiarj,  riously  breaking  and  entering  the  house  of  John  Jones,  at 
th??SdJdniiig    Grrosmont,  on  the  night  of  the  1 8th  July,  1846,  with  intent 

to  the  prose-       ^O  Steal, 
entor's  dwell- 
ing-house was        It  appeared  that  on  the  night  of  the  18th  of  July,  1846, 

of  which  was  the  prisoner  broke  into  a  dairy  of  the  prosecutor.  This 
thrcnrwaiuf  ^'^7  adjoined  a  kiln— one  of  the  walls  of  the  kihi  support- 
the  ^'^«"»J|:  ing  one  end  of  the  dairy,  and  the  kiln  adjoined  the  dwelling- 
adjoining  to  house,  one  end  of  the  kiln  being  supported  by  one  of  the 
dairyl  ono"nd  ^^^  ^^  ^^^  dwelling-house.     There  was  no  internal  com- 

of  which  was 

supported  by  the  end  wall  of  the  kiln.  There  was  no  internal  commanication  from  the  dwelling- 
bouse  to  the  dairy,  and  the  roofs  of  the  dwelling-house,  kiln,  and  dairy  were  of  different  hdghts : 
— Held,  that  the  dairy  was  not  a  part  of  the  dwelling-house,  and  that  a  burglary  could  not  be 
committed  by  breaking  into  it. 
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mnoicatioii  from  the  dwelling-house  to  the  diurj,  but,  to  get 
from  the  dwelling-houBe  to  the  daiiy,  a  person  must  go 
fiom  the  dwelHng-house  by  a  door  into  the  yard,  and  from 
the  yard,  by  another  door,  into  the  dairy.  It  was  proved 
by  MisB  Jones  that  the  kiln  and  the  dairy  were  not  imder 
the  same  roof  with  the  dwelling-house,  and  that  the  roofs 
of  the  kiln  and  dairy  were  lower  than  the  roof  of  the 
dwelling-house. 

W.  H.  Cooke,  for  the  prisoner,  objected  that  the  break- 
ing into  the  dairy  was  not  a  burglary,  and  relied  on  the 
proYiso  contained  in  the  I3th  sect  of  the  stat.  7  &  8  Geo. 
4,  c  29  (a). 

Greaves,  for  the  prosecution. — That  section  of  the  stat 
7  &  8  Geo.  4,  c.  29,  applies  to  buildings  within  the  curtilage 
which  are  separate  from  the  dwelling-house,  such  as  bams, 
and  the  like.  Suppose  that  a  dairy  was  under  a  dwelling- 
house,  and  that  the  only  way  to  it  was  by  a  cellar  flap,  or 
suppose  there  was  a  room  in  a  house  which  you  could  only 
enter  by  a  door  at  the  outside.  Could  it  be  contended,  that, 
hy  reason  of  these  modes  of  entry,  the  cellar  or  the  room 
ceased  to  be  parts  of  the  dwelling-house  ? 

WoDB,  C.  J.— There  was  a  case  of  Bex  v.  Bur- 

roicei{b). 


(a)  By  which  k  is  provided  closed  passage  leading  from  the 

a&d  enacted,  **Thai  no  building,  one  to  the  other." 

Although  within  the  same  cnrti-  (6)  1  Moo.  C.  C.  274.     In 

^e  with  the  dwelling-house,  that  case,  the  prosecutor's  house 

And  occupied    therewith,   shall  connsted   of  two   long  rooms, 

^  deemed  to  be  part  of  such  another  room  used  as  a  ceUar 

dwelling-house  for  the  purpose  and  washhonse  on  the  ground- 

of  bnrglary,  or  for  any  of  the  floor,  and  of  three  bedrooms  up- 

pvrpoees  afoi«said,  unless  there  stairs,    one  of   them  over    the 

^^^  be  a  communication   be-  veashhouse ;  the  bedroom  over  the 

tween  sach  building  and  dwell-  houseplace  communicated  with 

"%-boiue,  either  immediate,  or  the  bedroom  over  the  washhonse, 

^y  means  of  a  covered  and  in-  but  there  was  no  internal  com- 
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W.  H.  Cooke. — There  the  room  was  under  the  eameroof 
as  the  dwelling-house. 

WiLDEj  C.  J. — The  objection  most  prevail.  The  statute 
is  framed  in  clear  and  intelligible  language ;  and  there  is  a 


munication  between  the  waah- 
houae  and  any  of  the  rooms  in 
the  house;  the  whole  building 
was  under  the  same  roof^  and 
the  door  of  the  washhouse  opened 
into  a  yard.  The  prisoner  broke 
into  this  washhouse,  and  was 
breaking  through  the  partition- 
wall  between  the  washhouse  and 
the  houseplace,  when  he  was 
alarmed  and  detected.  Seven  of 
the  twelve  judges  thought  that 
the  washhouse  was  part  of  the 
dwelling-house, — ^the  other  five, 
that  it  was  not ;  and  the  convic- 
tion was  accordingly  confirmed. 
In  Somervill^s  caae^  2  Lew.  C.C. 
113,  the  question  was,  whether  the 
premises  which  were  broken  and 
entered  formed  a  part  of  the  dwell- 
ing-house to  which  they  were  at- 
tached. It  was  proved,  that  behind 
the  dwelling-house  there  was  a 
pantry ;  to  get  from  the  pantry  to 
the  dwelling-house,  it  was  neces- 
sary to  pass  through  the  kitchen 
into  a  passage ;  at  the  end  of  the 
passage  there  was  a  door,  and  out- 
side the  door,  on  the  left  hand, 
was  the  door  of  the  pantry. 
When  the  passage  door  was  shut, 
the  pantry  door  was  excluded 
and  open  to  the  yard.  But  the 
roof  or  covering  of  the  passage 
projected  beyond  the  door  of  the 
passage,  and  reached  as  far  as  the 
pantry  door.  There  was  no  door 
communicating  directly  between 
the  pantry  and  the  house,  and 
the  two  were  not  under  the  same 


roof.    The  roof  of  the  pantzy  was 
''<Mh/a^,"  and  leant  against  the 
wall  of  an  inner  pantry^  in  which 
there  was  alatchet  window  com- 
mon to  both,  and  which  opened 
betwixt  them;  but  there  was  no 
door  of  communication  between 
them.     The  inside  pantry  was 
under  the  same  roof  as  the  dwell- 
ing-house.     The  prisoners  en- 
tered the  outer  pantry  by  a  win- 
dow which  looked  towards  the 
yard,  having  first  cut  away  the 
hair-cloth  which  was  nailed  to 
the   window-firame.     And  Mr. 
Justice  Tauntcn  held^  that  the 
pantry  was  not  a  part  of  the 
dwelling-honae^  it  not  being  un- 
der the  same  roof,  nor  included 
within  the  passage  by  which  it 
was  approached,  and,  consequent- 
ly, that  no  burglary  was  com- 
mitted by  the  breaking  and  enter- 
ing therein.  So,  in  the  case  of  iZtf 
V.  Turner^  6  C.  &  P.  407,  which 
waa  an  indictmentfor  stealing  ins 
dwelling-houae,  where  it  appeared 
that  the  place  where  the  felony 
waa  coDunitted  waa  a  bedroom 
over  a  stable,  between  which  and 
the  proaecutor'a  houae  there  was 
not  any  direct  commonicatioOy 
the  atable  being  a  aeparate  build- 
ing, neither  under  the  aame  roof 
nor  conununicating  with  it  by 
meana  of  any  other  building ;  i^ 
waa  held  by  Baron  Fbi^Aoii,that 
thia  waa  not  a  atealing  in  a  dwell- 
ing-house. 
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great  difkrenoe  between  the  breaking  into  a  dweUing-honse,  ^1846> 
whidi  exposes  persons  to  much  alarm  and  to  the  danger  of 
personal  yiolence,  and  the  breaking  into  a  place  which  has 
no  internal  commonication  with  the  dwelling.  The  learned 
oomisel  for  the  prosecution  asked  the  witness,  Miss  Jones, 
whether  this  dairy  was  under  the  same  roof  as  the  dwell- 
ing-house ;  and  she  said  it  was  not.  Now,  in  the  case  of 
Bex  y.  Burrawes,  as  well  as  in  the  supposed  cases  put 
by  Mr.  Gretxoes,  the  places  broken  into  were  parts  of  the 
dwelling-house  itself,  and  not  different  from  the  rest  of  the 
house,  except  from  their  being  entered  only  firom  the  out- 
side. Here  the  dairy  is  a  building  adjoining  the  kiln,  and 
the  kiln  adjoins  the  dwelling-house.  The  dairy  can  only 
be  considered  as  part  of  the  kiln,  because  it  has  one  of  the 
kihi  walls  for  its  support,  and  the  kiln  is  nowise  part  of  the 
dwelling-house,  except  thai  one  of  the  house  walls  supports 
the  kiln*  I  think  that  the  dairy  is  not  part  of  the  dwell- 
ing-house, so  that  a  burglary  can  be  committed  in  it,  and 
that  the  prisoner  must,  therefore,  be  acquitted. 

Verdict — Not  guilty. 

Chreaves,  for  the  prosecution. 
W,  H.  Coohe,  for  the  prisoner. 

[Attoniie»— r.  Addams  WUKamiy  aod  S.  George.^ 
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1846. 


GLOUCESTER  ASSIZES. 


{Craum  Side). 

BEFORE   MR.  JUSTICE   MAULE. 


Aug.  12M. 

Palling  a  deer- 
keeper  to  the 
ground  y  and 
holding  him 
there  while 
another  person 
escapes,  is  not  a 
beating  of  the 
deer-keeper 
within  the  stat. 
7  &  8  Geo.  4, 
C.29,  S.29.    A 
mere  battery  is 
not  sufficient  to 
come  within  this 


Regina  v.  Hale  and  Others. 

1  HE  prisoners  were  indicted  for  a  felony  under  7  &  8 
Geo.  4,  c  29,  s.  29  {a)y  for  having  entered  a  purlieu  of  the 
Forest  of  Dean  with  intent  unlawfully  to  hunt  and  kill 
deer,  and  with  having  unlawfully  beat  and  wounded  Ed- 
ward Brown,  an  assistant  keeper  of  the  Forest,  intrusted 
with  the  care  of  deer,  and  being  then  and  there  in  the  due 
execution  of  his  office. 
It  appeared  from  the  evidence,  that  Edward  Brown,  who 

enactment.    There  must  be  a  beating  in  the  popular  sense  of  the  word. 


(a)  By  which  it  is  enacted, 
"That  if  any  person  shall  enter 
into  any  forest,  chase,  or  purlieu, 
whether  inclosed  or  not,  or  into 
any  inclosed  land  where  deer 
shall  be  usually  kept,  with  intent 
unlawfully  to  hunt,  course, 
wound,  kUl,  snare,  or  carry  away 
any  deer,  it  shall  be  lawful  for 
every  person  entrusted  with  the 
care  of  such  deer,  and  for  any  of 
his  assistants,  whether  in  his 
presence  or  not,  to  demand  from 
every  such  offender  any  gun, 
fire-arms,  snare,  or  engine  in  his 
possession,  and  any  dog  there 
brought  for  hunting,  coursing, 
or  killing  deer,  and  in  case  such 
offender  shall  not  immediately 


deliver  up  the  same,  to  seize  and 
take  the  same  from  him  in  any 
of  those  respective  places,  or, 
upon  pursuit  made,  in  any  other 
place  to  which  he  may  have 
escaped  therefrom,  for  the  use  of 
the  ovmer  of  the  deer ;  and  if 
any  such  offender  shall  unlaw- 
fally  beat  or  wound  any  person 
entrusted  with  the  care  of  the 
deer,  or  any  of  his  assistants^  in 
the  execution  of  any  of  the  pow- 
ers given  by  this  act,  every  such 
offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof, 
shall  be  liable  to  be  punished  in 
the  same  manner  as  in  the  case 
of  simple  larceny.'* 
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was  an  aasistant-keeper  of  the  ForeBt  of  Dean^  was  passing  ^  iMi. 
through  the  CSrabtree  endoeore,  at  4  a.  m.,  when  he  ob- 
eerred  the  three  piisoners^  father  and  two  sons,  going  down 
a  ride,  or  public  thoroughfare,  the  old  man  haying  a  gun, 
which  was  immediately  diyided  into  two  pieces  and  placed 
in  his  pocket.  The  assistant-keeper,  Edward  Brown,  de- 
manded the  gun,  and  not  receiving  a  reply,  collared  the 
dder  prisoner  for  the  purpose  of  taking  the  gan,  upon 
which  the  two  sons  instantly  seized  the  witness,  pulled  him 
off  their  father,  pulled  him  to  the  ground,  and  there  held 
him  until  the  father  had  escaped.  No  other  violence  was 
used,  nor  was  the  witness  otherwise  beaten  or  wounded  than 
by  the  force  necessary  to  hold  him  on  the  ground. 

Mauls,  J. — This  is  not  either  a  beating  or  a  wounding, 
and  the  assault  is  not  a  felony. 

Venabks,  for  the  prosecution. — Here  was,  at  all  events,  a 
battery,  which  is  defined  by  the  books  to  include  "  every 
touching  or  laying  hold  (however  trifling)  of  another's  per- 
son or  clothes,  in  an  angry,  revengeful,  rude,  or  insolent 
manner :  holding  by  the  arm  and  such  like.'' 

Maule,  J. — This  section  of  the  statute  is  not  satisfied 
by  a  mere  battery,  it  contemplates  a  beating  in  the  popular 
flense  of  the  word :  pulling  a  man  to  the  ground  and  hold- 
uig  him  there  is  not  a  beating. 

Venabks. — It  is  at  all  events  an  assault:  the  prisoners 
may  be  convicted  under  1  Vict,  c  85,  s.  11,  which  provides 
that  on  the  trial  for  any  felony,  which  includes  an  assault 
^gwnst  the  person,  the  party,  though  acquitted  of  the 
felony,  may  be  convicted  of  the  assault. 

^'H.  Cooke,  for  the  prisoner. — The  assault  contemplated 
uy  sect  11  of  this  statute  applies  only  to  cases  in  which 
the  jury  have  to  determine  the  alternative,  whether  the  act 
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Gommitted  was  a  felony  or  an  afisaolt,  and  ihe  party  con- 
Ticted  of  such  assault  is  thereby  liable  to  the  puniahm^it  of 
hard  labour.  It  was  not  intended  by  the  Legislature  that  a 
mere  common  assault  (the  punishment  for  which  is  not  hard 
labour)  should  render  the  accused  liable  to  a  wrong  punish- 
ment Here  no  felony  has  been  committed.  The  proeecn- 
tor  is  not|  therefore,  a  privileged  but  a  private  person ;  and 
must  therefore  prefer  his  conunon  law  indictment 

Maule,  J. — Certainly:   there  is  nothing  here  for  the 

jury  to  decide,  as  the  question  of  the  felony  is  withdrawn; 

and  I  agree  that  this  assault  is  not  within  the  section  of  the 

statute. 

Verdict — ^Not  guilty. 

Venables,  for  the  prosecution. 

W.  H.  Cooke,  for  prisoners. 

[Attornies— JfoMft,  and  O.  L.  WhaiUgf.'] 


{Cml  Side). 

BEFORE  MB.   JUSTICE  MAULE  (a). 


Auff.lQih. 


Doe  on  the  demise  of  John  Wood  v.  Wilkins. 


In  ejectment,     Jci  JECTMENT  to  recover  a  &rm,  situate  m  the  parish  of 

it  bdng  proved   ^ 

by  the  rector  of  ^Orsc. 

C^tCt^o"*'         The  lessor  of  the  plaintiff  claimed  the  property  as  the 
pariih  regitters  hejj.  of  James  Wood,  of  Gloucester,  banker,  who  died  on 

existed  there  of 

earlier  date         the  20th  of  April,  1836. 

than  1733,  the  . 

tranacripts  of  the  registen  of  that  parish  for  1705  and  1706,  retomed  under  the  70th  oanoo  of 

1603,  were  prodnced  by  the  registrar  of  the  diocese  from  the  Bishop's  ngutaj,  and  reodfed  tf 

evidence  of  a  marriage  in  1705,  and  a  baptism  in  1706,  of  persons  through  whom  the  lessor  of 

the  plaintiff  traced  his  title. 


(a)  Who  sat  for  the  Lord  Chief 
Jiifltice  Wildey  who  had  been 
counsel  in  some  of  the  cases  re- 


lating to  the  will  of  Mr.  Jsmes 
Woody  of  Gloncester. 
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On  the  part  of  the  lessor  of  the  phuntifp,  it  was  proposed 
to  give  evidence  of  the  marriage  of  Thomas  Wood  and 
Maiy  Seager,  at  Croome  d'Abitot,  in  the  county  of  Wor- 
cester, on  the  26th  of  March,  1705,  and  the  baptism  of 
Thomas,  the  son  of  Thomas  Wood  and  Mary,  his  wife,  on 
fte  27th  of  the  following  month  of  January,  at  the  same 


It  was  proved  by  the  Bev.  W.  L.  Isaacs,  the  rector  of 
Croome  d'Abitot,  that  there  was  no  parish  roister  of  that 
parish  earlier  than  the  year  1733,  and  the  transcripts  of  the 
parish  registers  of  Croome  d'Abitot  returned  under  the 
70th  canon  of  1603  were  produced  by  Mr.  Henry  Clifton, 
the  registrar  of  the  diocese  of  Worcester,  from  ihe  bishop's 
registry  there. 

From  these  transcripts  the  entry  relating  to  the  marriage 
of  Thomas  Wood  and  Mary  Seager,  on  the  26th  of  March, 
1705,  and  the  entry  relating  to  the  baptism  of  Thomas,  son 
of  Thomas  Wood,  and  Mary,  his  wife,  on  the  27th  of 
January,  1705-6,  were  put  in  and  read,  no  objection  being 
taken  to  their  admissibility  (b). 

The  verdict  was  for  the  defendant. 

Talfaurd,  Serjt.,  fFhateley,  and  F.  V.  Lee,  for  the  lessor 
of  the  plaintiff. 

Kelfy,  S.-G.f  GodsoHy  Butt,  and  Whitmore,  for  the  de- 
fendant. 

[ Attomies— Jfe^p£ef  ^  Cb.,  and  Fjfion  Sf  Cb.] 


In  the  ensuing  Term,  Talfaurd,  Serjt.,  obtained  in  the 
CoTurt  of  Exchequer  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial;  which  rule  was,  after  argument,  dis- 
chaiged. 

(b)  See  the  case  of  Walker  v.  Gmmtesa  of  Beauehamp,  6  C.  & 
P.  652. 
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BEFORE  MB.  JUSTICE  CRE88WELI4  AND  MR.  JUSTICE  WIQHTMAN. 


LIVERPOOL  SUMMER  ASSIZES. 

(Civil  Side). 

1846.  BEFORE  MR.  JUSTICE  CRE88WELL. 

Aug.  17th.  M*EwEN  V.  Woods  and  Others. 

In  order  to        ASSUMPSIT  for  monej  had  and  received. — Pleas,  non 

ClS^S^^i*  assumpserunt,  and  setoff, 

in  by  a  joint-         fj^^  defendants  in  this  case  were  brokers  in  Liverpool; 

stock  oompanj,  ^     ^  -"^ 

to  be  registered  and  on  the  14th  of  August,  1845,  the  plaintiff  wrote  to 
16,  ■.  9,  it  is  '  them,  instructing  them  to  buy  for  him  thirty  ^*  Limerick  and 
SSttedS^o^f  Waterfoid"  shares.     The  course  of  the  Liverpool  Stock 

the  broken  who  Exchamre  fof  which  the  plaintiff  was  cosrnizant)  is  for 
Bent  them  in  for  °  *  t 

that  purpose,     brokers  to  deal  in  their  own  names,  and  accordingly  the 

dufsTuae  scrip"  shares  were  bought  by  the  defendants  for  the  plaintiff  '^ 
itsdf;  and        ^j^g  names  of  the  former;  and  bought  and  sold  notes  of  the 

S€tiwl€f  tnat  *^ 

some  one  from  transaction,  made  out  in  this  form,  passed  between  them 

companj  itself  ai^d  the  brokers  from  whom  they  bought.    The  shares  were 

^Uedt  to*proTe  ^^^g^*  ^  scrip,  and  were  to  be  delivered  on  the  next  settling 

*****'did?™'  ^^^'     ^  ^^^  ^*y^  ^^^  *^®  purchase,  the  shares  were 

fact  caU  in  the  called  in  to  be  registered.     The  defendants  accordingly 


scrip. 


(a)  These  cases  are  reported  by  John  A.  Russell,  Esq.,  B.  Av  ^^ 
Gray's  Inn,  Barrister-at-Law. 
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sent  tbe  scrip  in  for  that  purpoae ;  and,  on  this  acoount,  ^1846. 
ihey  were  unable  to  deliver  them  to  the  pkintiff  at  the 
time  appointed.  A  call  was  afterwards  made  in  respect  of 
the  shares^  which  the  plaintiff  refused  to  pay  because  of 
such  DOR-delivery ;  and  he,  at  the  same  time,  revoked  the 
authority  of  the  defendants  with  reference  to  the  trans- 
action in  question.  The  defendants  paid  the  call,  and 
afterwards  sold  the  shares  at  a  loss ;  and  under  these  cir* 
comstances,  they  claimed  to  be  allowed  a  set-off  against 
the  plaintiff  as  pleaded. 

KnowIeSf  for  the  defendants,  contended,  that  the  non- 
delivery of  the  shares  to  the  plaintiff  was  not  owing  to  any 
ouficonduct  of  the  defendants ;  and  that  the  plaintiff,  having 
given  the  defendants  instructions  to  buy  the  shares,  and 
BO  placed  them  in  a  condition  which  compelled  them  to  pay 
the  call,  he  could  not  now  say  that  the  defendants  had 
paid  it  without  his  authority. 

Cbesswell,  J. — What  necessity  was  there  for  sending  in 
the  scrip  to  be  registered  ?  You  must  shew  what  there  was 
to  compel  the  defendants  to  do  this. 

Knmoks  referred  to  *'  The  Companies'  Clauses  Consoli- 
dation Act"  (8  Vict  c  16)  (a) ;  and  he  then  proposed  to 
^K  a  witness  (the  defendants'  derk)  whether  the  shares  in 
qnestion  had  been  called  in  to  be  registered  under  this 

statute? 

ifartmy  for  the  plaintiff,  objected  to  this  question. 

(o)  Sect.  9  of  which  enacts,  the  several  persons  entitled  to 

toat  **  the  company  shall  keep  a  shares  in  the  company,  together 

hook,  to  be  called  the  *  Register  with  the  number  of  shares  to 

of  Shareholders ;'  and  in  such  which  such  shareholders  shall  he 

•^k  shall  be  fairly  and  distinctly  respectively  entitled,  distinguish- 

^Jitered,  from  time  to  time,  the  ing  each  share  by  its  number, 

Aamee  of  the  several  corporations,  and  the  amount  of  the  subscrip- 

^  the  names  and  additions  of  tions  paid  on  such  shares,"  &c. 


332  CASES  ON  THE 

1846.  Cresswell,  J. — ^Whose  voice  called  them  in  ?     I  cannot 

M*BwBN      hear  eyidence  of  any  other  than  the  corporate  yoioe  in  such 
a  transaction ;  does  this  witness  prove  that? 


V. 

Woods. 


Knowle$  then  proposed  to  ask  the  witness,  whether  he 
had  sent  in  the  scrip  to  be  registered? 

Martin  objected  to  this  question^  and  contended  that  the 
scrip  itself  should  be  produced. 

Cresswell,  J.5  allowed  the  objection. 

Knawles. — If  your  Lordship  thinks  that  I  am  bound  to 
call  some  one  from  the  office  of  the  company  to  prove  that 
the  scrip  was  called  in  by  the  company,  and  to  produce  the 
scrip  itself,  I  cannot  go  on. 

Cbesswell,  J. — I  think  that  you  are  bound  to  do  both, 
at  all  events  the  latter. 

Verdict  for  the  plaintiff. 

Martin  and  Cowling^  for  the  plaintiff. 
Knowles  and  Cramptonj  for  the  defendants. 

[Attomie»--^a^«^tM  ^T  Co»9  and  Lacet  4r  Co.'] 
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1846. 

Knight  v.  Barber.  ^^^  l«7^;^^ 

Assumpsit  for  not  aoceptmg  railway  shares.     The  A  bought, 
defendant  pleaded  non  assumpsit  and  yarious  other  pleas.      ^chaL  of 

The  witness  who  was  called  to  prove  the  contract  stated,  ]^^^^^' 
that  bought  and  sold  notes  of  the  transaction  in  question,  broker  of  the 
signed  by  their  respective  brokers,  had  passed  between  the  not  a ''  memo- 
parties;  and  he  produced  a  duplicate  of  the  note  which  ™,lj^^^' 
had  been  signed  on  behalf  of  the  plaintiff.      The  learned  made  for, OTje- 
couiuel  for  the  defendant  then  asked  the  witness,  whether  tale  of  goods, 
any  paper  was  signed  on  behalf  of  the  defendant  with  re-  chandiaei," 
fenence  to  the  purchase  of  these  shares;  and  if  any  such  ^^^^ 
paper  was  signed,  whether  it  had  been  stamped.    The  wit-  tion  in  the 

1  1  .1,11/.^  Stamp  Act,  55 

ness  answered  that  such  a  paper  was  signed  on  behalf  of  Geo.  3,  c.  184. 
the  defendant,  but  that  it  had  been  lost ;  and  that  the  paper 
80  signed  had  not  been  stamped. 

It  was  then  objected  for  the  defendant,  that,  as  the  origi- 
nal memorandum  of  this  contract  had  not  been  stamped, 
and  therefore  would  not,  if  produced,  have  been  admis- 
sihle  in  evidence,  the  plaintiff  was  not  entitled  to  give 
secondary  evidence  of  its  contents.  Bex  v.  Castlemartan  (a). 

Cresswrll,  J. — Have  you  any  authority  to  shew  that  a 
contract  like  this  for  the  sale  of  railway  shares  required  to 
be  stamped? 

Baines  and «/.  Henderson,  for  the  plaintiff,  contended  that 
the  document  in  question  did  not  require  to  be  stamped, 
^e  Bale  in  this  case  was  properly  a  sale  of  scrip;  and 
whatever  might  be  the  rule  as  to  shares,  they  submitted 
wiat  scrip  was  goods.  Trover  would  lie  for  it.  A  sale 
8uch  as  this,  therefore,  was  within  the  fourth  exemption  of 
the  Stamp  Act,  which  related  expressly  to  any  "  memo- 
randum, letter,  or  agreement  made  for,  or  relating  to,  the 
sale  of  any  goods,  wares,  or  merchandizes." 

(a)  3  B.  &  Aid.  588. 
'^OL.  n.  z  N.  ?• 
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1846.  Watsout  contriL— In  the  case  of  Htanble  y.  MUeheU(b\ 

the  Coxat  of  Queen's  Bench  decided  that  shares  in  a  joint- 
stock  banking  company  are  not  goods,  wares,  or  mer- 
chandizes within  the  17  th  section  of  the  Statute  of  Frauds. 
That  case,  therefore,  is  an  anihoiity  for  the  positiony  that  a 
contract  for  the  sale  of  shares,  as  this  was,  is  not  a  contract 
relating  to  the  sale  of  goods,  wares»  or  merchandises ;  and 
that  it  does  not  come  within  the  fourth  exemption  in  the 
Stamp  Act.  This  document,  therefore,  not  having  been 
stamped,  secondary  evidence  of  the  contract  is  inadmis- 
sible. 

Cresswell,  J.,  refused  to  admit  the  evidence;  and,  ao- 
cordmgly. 

The  plaintiff  was  nonsuited. 

Bcdnes  and  J,  Henderson,  for  the  plaintiff. 
Watson  and  Crompton,  for  the  defendant. 

[Attomies— €bfi£(^  ^  Co.,  and  AtkinsmS} 


In  the  following  Michaehnas  Term,  (in  the  Exchequer, 
6th  Nov.,  1846), 

Baines  moved  for  a  rule  to  shew  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff  in  the  above  case,  or 
a  new  trial  had.  He  contended,  that  secondary  evidence 
of  the  contract  was  rejected  impropeity,  on  two  grouinb: 
first,  because  the  document  which  had  been  lost  was  not  tn 
agreement,  inasmuch  as  it  was  signed  on  behalf  of  the  de- 
fendant only,  and  it  was,  therefore,  not  liable  to  stamp 
duty  at  all;  and^  secondly,  because,  if  this  were  not  so,  it 
was  stin  a  memorandum  relating  to  the  sale  of  goodfl, 

(b)  11  Ad.  &  EU.  205. 
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nm,  and  merchandizeB,  and  wa8»  therefore^  within  the        194^, 
fourth  exemptioii  in  the  Stamp  Act. 

Sed  pbb  Cobiam(c).  —  We  are  of  opinion,  that  there 
should  be  no  rule  in  this  qase.  It  appears  to  ua,  that  a 
tnnaaction  such  aa  this  doee  not  oome  within  the  deecrip- 
tioQ  of  a  aale  ofgooda*  wares,  or  merchandizes,  so  as  to  be 
ezempted  from  the  operation  of  the  Stamp  Act;  and  we  are 
likewise  of  opinion  that  the  broker^s  note  does  amount  to  an 
igreement  between  the  parties  (d).  It  should,  therefore, 
haye been  stamped;  and,  as  it  had  not  been  stamped,  the 
leaned  judge  was  right  in  revising  to  receiye  secondary 
eridcooe  of  ita  contents. 

Bole  revised. 

(e)  PMKi,  a  B.,  Parke,  AU  the  htoker  himself  bad  aetod  for 

^MN^  and  Bolfe^'Qi&.  his  principal  in  ik  certain  trans- 

(<i)  Bat  see   on  this  point,  action;  and,    in  the  latter,  to 

/oNjOf  T.   PArmr,  1  C.  &  P.  shew  that  a  certain  representsp^ 

^»  and  TmHm  ▼.  Awoiy,  0  tion  had  been  made  by  the  bro* 

B.  &  C.  704.     It  will  be  ob-  ker  to  his  principal,  which  the 

Krred,  howeyer,  that  the  bro-  principal   alleged   to    be   false, 

ko's  note  was  not  produced  in  These  eaceo,  then,  taken  in  this 

«thaof  these  oaees  as  eridenoe  light,  will  not,  it  is  submitted, 

of  a  contract  between  hgfer  and  be  found  to  dash  with  the  deci- 

le/Zrr;  but,  in  the  former,  merely  uon  reported  in  the  text, 
^or  the  pQxpoee  of  shewing  that 


AtUVBOV  V,  HOBHBT.  Aug.  22iM7. 

1 SESPASS  for  false  imprisonment.  An  ■etion 

^e  defendant  in  this  case  was  a  magistrate.  The  magiftntefor 
venue  was  Idd  in  the  "southern  division"  of  the  county  of  "rtwothiL''^ 
I^ancaster.    But  it  appeared  that  the  cause  of  action  arose  o*?«  *•  *  ^^ 

•    .«  action ;  andy 

«i  the  "northern  diyision**  of  that  county.  tfaerefora,  if 

(iboethediTi. 
aonoftheceantyof  Lucatter,  by  Tirtne  of  the  S  &  4  W.  4»  c.  71,  i.  4),  the  Tenne  10  inch 
*<^b«  hid  fai  the  '<  flootfaera  diTiaion"  of  that  county,  bat  it  appear  that  the  canae  of  action 
ttof  la  the  •'  nordiem  dnriiion/'  the  Mpadant  wiU  be  eDtitled  to  a  yerdict  thereof  under  the 
2'J«c.l,cl2,a.5. 

z2 
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1846.  Bainesy  for  the  defendant^  submittedi  that,  under  these 

circumstances,  the  verdict  must  be  entered  for  the  defend- 
ant.    By  Stat.  21  Jac  1,  c.  12,  s.  5,  it  is  enacted,  ^^  That  if 
any  action,  &c.,  upon  the  case,  trespass,  battery,  or  false 
imprisonment,  shall  be  brought,  afiter  the  end  of  this  pre- 
sent session  of  Parliament,  against  any  justice  of  peace, 
mayor,  &c.,  for  or  concerning  any  matter,  cause,  or  thing 
by  them  or  any  of  them  done  by  virtue  or  reason  of  their 
or  any  of  their  office  or  offices,  the  said  action,  &c.,  shall  be 
laid  within  the  county  where  the  trespass  or  fact  shall  be 
done  or  committed,  and  not  elsewhere.''    And  the  statute 
goes  on  to  enact,  ^^  that  if,  at  the  trial,  the  plaintiff  shall 
not  prove  the  cause  of  action  to  have  been  in  the  county  in 
which  the  venue  is  laid,  the  jury  shall  find  for  the  de- 
fendant without  regard  to  any  other  evidence."     Then,  by 
the  3  &  4  Will.  4,  c.  71,  s.  4,  it  is  enacted,  "That  his  Ma- 
jesty shall  have  power,  from  time  to  time,  for  the  purpose 
jy{  carrying  this  act  into  effect,  to  order  and  direct  that  the 
Court  of  Common  Pleas  at  Lancaster  shall  be  holden  at 
any  one  or  more  places  in  the  county  palatine  of  Lancaster 
as  he  shall  think  fit,  and  to  divide  the  said  county  palatine 
for  the  purpose  of  the  trial  of  civil  causes,  and  the  trans- 
action of  other  civil  business  in  the  said  Court,  and  to 
make  rules  and  regulations  touching  the  venue  in  civil 
causes  to  be  tried  within  any  division  of  the  said  county, 
and  all  such  rules  and  regulations  shall  be  of  the  like  force 
and  effect  as  if  the  same  had  been  made  by  the  authority 
of  Parliament,  and  shall  be  notified  in  the  London  Grazette, 
or  in  such  other  manner  as  his  Majesty  shall  think  fit."   In 
pursuance  of  this  act  of  Parliament,  an  order  in  CouncO, 
dated  the  24th  June,  1835,  was  issued  in  the  London  Ga- 
zette of  the  26th  June,  1835,  whereby,  for  the  purposes  of 
that  act,  the  county  palatine  of  Lancaster  was  divided  into 
the  *^  northern  division"  and  the  *^  southern  division ;"  and 
that  order  contained  the  following  proviso :    "  Provided 
nevertheless,  and  we  do  further  order  and  direct,  that,  in  all 
cases  of  civil  actions  in  the  said  Court  of  Common  Pleas, 


V. 
HO&MBT. 


NORTHERN  SUMMER  CIRCUIT,  9  VICT.  337 

tin  wkkh  the  venue  is  by  law  localy  the  issues  therein  shall  be         1846. 

tried  at  Lancaster  in  cases  where  the  cause  of  action  shall     Atkinson 

biye  arisen  in  the  '  northern  division/  and  at  Liverpool 

where  the  cause  of  action  shall  have  arisen  in  the  'southern 

division,'  in  like  manner  as  if  the  two  divisions  were  two 

separate  counties ;  and  the  declarations  in  such  actions  shall 

We  in  the  margin,  in  addition  to  the  ordinary  venue>  the 

words  *  northern  division'  or  *  southern  division,'  as  the  case 

may  require;  but  no  other  alteration  from  the  ordinary 

form  shall  be  necessary."    This  being  so,  and  the  cause  of 

action  in  the  present  instance  having  arisen  in  the  northern 

^vidon  of  the  county,  the  venue  should  have  been  laid  in 

the  ''  northern  division ;"  and  as  this  has  not  been  done,  the 

action  cannot  be  tried  at  Liverpool. 

Knowlesy  contr^ — The  order  in  council  of  the  24th  June, 
1835,  does  not  apply  to  this  case ;  and,  even  if  it  did,  there 
k  no  authority  for  that  order  by  act  of  Parliament.  Be- 
fore the  Stat.  21  Jac.  1,  c  12,  s.  5,  an  action  against  a  magis- 
trate might  be  brought  in  any  county.  The  statute  of 
James  certainly  restricted  this,  and  rendered  it  necessary 
to  lay  the  venue  in  such  cases  in  the  county  where  the 
cause  of  action  arose.  But  still  this  did  not  make  such 
actions  sttictiy  local.  Local  actions  are,  properly  speak- 
ings such  only  as  relate  to  land, — where,  in  fact,  the  venue 
18  of  necessity  local,  as  in  the  action  of  ejectment,  because 
the  judgment  therein  cannot  be  executed  except  in  the 
county  in  which  the  cause  of  action  arose.  This  action  is 
not  one  of  that  kind ;  and  therefore  it  is  not  affected  by 
the  order  in  council,  because  that  applies  only  to  actions 
where  the  venue  is  by  law  local. 

Cbbsswell,  J. — Are  not  some  actions  by  law  local,  which 
merely  sound  in  damages,  as  trespass  to  land  without  eject- 
ment? How,  then,  can  it  be  said  that  the  reason  why 
^ch  actions  only  as  relate  to  land  are  by  law  local  is,  thai  in 


338  GASES  ON  THE 

^Mg'^      them  the  jadgment  oannot  be  executed  oat  of  the  coantj 
in  which  the  cause  of  action  arose? 

KnowIes.^^At  all  events  the  statute  of  James  does  not 
make  this  a  local  action;  and  it  was  deariy  not  local  at 
common  law.  Was  it,  then,  made  local  by  the  order  in 
council?  That  could ^not  be;  because  the  act  of  Parlia- 
ment under  which  that  order  was  issued  did  not  empower 
the  Crown  to  dedaie  that  to  be  a  local  action  which  wm 
not  preriously  so  by  law. 

Baines  was  heard  in  reply. 

Cbesswell,  J.,  (after  consulting  with  Wightmanj  J.)-- 
I  am  of  opinion  that  the  verdict  in  this  case  must  be  entered 
for  the  defendant  It  appears  to  me  that  this  action  is 
made  local  by  the  stat  21  Jac  1,  c.  12,  s.  6,  just  as  much 
as  if  it  had  been  local  at  common  law;  and  ihat,  therefore, 
this  orderin  council,  appljring  in  general  terms  to  all  actions 
in  which  the  venue  is  by  law  local,  applies  to  actions  like 
the  present,  and  it  has,  with  reference  thereto,  all  the  feroe 
of  an  act  of  Parliament  Since  then  the  evidence  has  not 
shewn  any  act  of  the  defendant  done  by  him  as  a  magistrate 
in  this  matter  mithin  the  ''  soathem  division**  of  this  ooiuity» 
I  think  that  the  plaintiff  has  not  lidd  his  venue  so  as  to  satis- 
fy the  words  of  the  statute.  There  must,  therefore,  be  a 
verdict  for  the  defendant. 

Verdict  for  the  defendant 

I^wwles  and  Aspland,  for  the  plaintiff. 

Barnes  and  Pcuhleyy  for  the  defendants 

[Attoiuies--  W.  P.  BoberU,  and  Badtkome.^ 
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(Crown  Side). 

BEFORE  MR.  JUSTICE  WIGHTBIAN. 


Beoika  V.  Greenwood  and  Others.  ^i^.21«<. 

1  HK  prisoners  were  indicted  for  a  robbery  with  yiolence.    If,  on  tiie 

From  the  evidence  adduced  on  behalf  of  the  prosecution,  dictmenUiw  f 

there  did  not  appear  to  be  any  proof  that  a  robbery  had  Jjjj^^ 

been  committed.    It  was,  however,  contended  by  robbery  be  not 

proredi  the  pri* 
Miner  cuinot  be 

Brandt,  for  the  prosecution,  that  there  was  sufficient  SSSiSSSiif, 

evidence  whereon  to  convict  the  prisoners  of  the  assault,  («i4?  ^  ^-  ^ 

&  1  Vict.  c.  85, 

under  the  7  Will.  4  &  1  Vict*  c  85,  s.  II,  which  enaot8»  •.  ii),  vnletsit 
''that  on  the  trial  of  any  person  for  any  of  the  offences  Shm^^*^^ 
thereinbefore  mentioned,  or  far  anyfehny  whatever,  when  the  Sr"^**^of 
crime  ekarged  $haU  include  an  assault  agamet  the  person,  it  lometUi^ 
shall  be  lawful  for  the  jury  to  acqiut  of  the  felony,  and  to  completed, 
find  a  verdict  of  guilty  of  assault  against  the  person  in-  {^thtitoiirto 
dieted,  if  the  evidence  shall  warrant  such  finding."  ^^^^  ^ 

WiOHTMAH,  J.,  (after  consulting  with  CressweU,  J.) — The 
prisoners  cannot  be  found  guilty  of  the  assault  charged  in 
this  indictment,  unless  it  appear  that  such  assault  was  com- 
mitted in  the  progress  of  something  which,  when  completed, 
would  be,  and  with  intent  to  commit,  a  felony.  The  stat 
7  WilL  4  &  1  Vict  a  85,  s.  II,  does  not  apply  to  any 
other  case ;  and  therefore,  imless  the  jury  are  satisfied  that 
the  prisoners  intended  to  rob,  or  did  actually  rob  the  prose- 
cator  at  the  lame  they  assaulted  him»  they  cannot  be  con- 
Yicted  of  such  assault  under  this  indictment 

The  prisoners  were  acquitted  (a). 

(a)  But  BoeEUi^a  ease^  8  C.  &.  lenoQ,  and  the  juxy  found  him 
P.  664.  There  the  prisoner  was  guilty  of  an  assault,  hut  without 
indicted  for  a  robbery  with  rio-     oi^  intention  to  commit  a  felony; 
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V. 

Greenwood. 
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Brandt  and  Eastwoody  for  the  proeecution. 


James,  for  the  prisonere. 

and  it  was  held,  (per  Pariy  J., 
and  AldersoHy  B.),  that  this  spe- 
cial finding  did  not  take  the  < 


ont  of  the  operation  of  the  sta- 
tute. See  also  the  case  of  Btj^ma 
y.  Birch,  ante,  p.  183. 


Aug.  21st. 

Where  a  ser- 
Tant  receif  ed 
money  from 
his  master,  in 
order  to  pay 
the  wages  of 
certain  work- 
people there- 
with, and  in 
the  book  in 
which  the  ac- 
Goont  of  the 
monies  so  paid 
was  kept  by 
the  serrant, 
entries  were 
found  charging 
the  master  wi& 
more  money 
than  the  ser- 
Tant  had  ac- 
toaUy  dis- 
borsed,  but 
there  was  no 
proof  that  he 
nad  ever  de- 
lifered  this 
account  to  his 


^eM,  that  this 
did  not  amount 
to  larceny  in 
the  serrant. 


Eeoina  V.  Butler. 

X  HE  prisoner  was  indicted  for  L&rceny. 

It  appeared  from  the  evidence  that  the  prosecutors  were 
spinners,  and  that  the  prisoner,  who  was  in  their  emploji 
had  been  from  time  to  time  intrusted  by  them  with  money 
for  the  purpose  of  paying  the  wages  of  their  work-people. 
The  duty  of  the  prisoner  was  to  keep  an  account  in  a  book 
of  the  monies  which  he  so  disbursed.  This  book  was  pro- 
duced at  the  trial ;  and  on  its  being  so  produced,  it  was 
proved  to  contain  three  entries  made  by  the  prisoner,  in  each 
of  which  he  had  charged  his  employers  with  more  money 
than  he  had  paid  on  their  account.  The  book  had  been 
balanced  by  the  prisoner,  but  there  was  no  evidence  that  he 
had  actually  accounted  with  his  employers. 

WiOHTMAN,  J.,  stopped  the  case.  The  question  here  by 
did  the  prisoner  in  fact  deliver  this  account  to  his  em- 
ployers? True  it  is,  that  here  are  certain  entries,  made  by 
the  prisoner,  which  are  incorrect;  but  they  are  entries 
which,  perhaps,  he  never  intended  to  deliver,  or,  if  he  did 
deliver  them,  to  deliver  them  with  explanations.  But  this 
was  no  accounting ;  and  there  must  in  this  case  have  been 
an  accounting,  in  order  to  fix  the  prisoner  with  the  larceny. 

The  prisoner  was  acquitted. 


HuUon,  for  the  prosecution. 
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Eegika  v.  Hamblet  Holcboft.  Aug.  22nd. 

1  HE  indictment  charged  the  prisoner  with  the  felony  of  flte»*fc,  tbat  on 

an  in<li<*Hniint 

having  carnally  known  and  abused  one  Sarah  Green,  a  girl  for  carnally 
under  the  age  of  ten  years.     The  indictment  did  not  con-  JS^^a"- 

tain  any  charge  of  assault.  male  child  nn- 

-^  ^  der  the  age  of 


The  case  was  proved,  and  evidence  was  given  to  shew  ^^,y  f^kj 
that  there  had  been  penetration.  *riSner  «iinot 

be  conTlcted  of 
an  aaaanlt  on* 
Joseph  PoUocky  for  the  prisoner,  in  addressing  the  jury,  derthe  llth 

submitted  that  the  evidence  of  penetration  was  insufficient;  ^^°wiU.  4 

and  suggested,  that,  if  the  jury  should  be  of  that  opinion,  *  l  ^"^  «•  ®*' 
they  might  convict  the  prisoner  of  an  assault,  under  the 
Stat.  1  Vict.  c.  85,  s.  11. 

WiGHTMAN,  J. — I  fear  that  on  an  indictment  in  this  form 
I  camiot  put  that  alternative  to  the  jury.  The  indictment 
does  not  charge  any  assault,  it  merely  alleges  that  the  pri- 
soner carnally  knew  and  abused  this  child ;  and  the  question 
is,  whether  this  charge  of  carnally  knowing  and  abusing 
necessarily  includes  an  assault.  It  appears  to  me  that  it 
does  not 


Joseph  Pollock. — That  appears  to  have  been  the  view 
taken  by  the  learned  judges  in  the  cases  of  Regina  v. 
Banks  (a),  Begina  v.  Martin  (J),  and  Regina  v.  Mere-- 
dith  (c). 

Monk,  for  the  prosecution. — In  the  case  of  Begina  v. 
M^Rue  {d),  the  prisoner  was  convicted  of  an  assault  on  an 
indictment  for  this  offence. 


(a)  8  C.  &  P.  574.  (c)  8  C.  &  P.  589. 

(6)  9  C.  &  P.  213,  and  2  M.C.C.         (d)  8  C.  &  P.  641. 
123. 
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184^.  WiGHTMAN,  J. — ^I  entertain  a  strong  opinion^  but  I  will 

consult  my  brother  CresstoelL 

His  Lordship,  having  conferred  with  Mr.  Justioe  OreU' 
welly  said,  ^'  My  brother  Cresswell  agrees  with  me  in  opinion, 
that  in  this  case  a  verdict  of  guilty  of  an  assault  cannot  be 
received;  but  it  is  a  point  which  ought  to  be  settled;  and 
as  in  the  case  of  Regina  v.  3PBue,  a  conviction  for  an 
assault  upon  an  indictment  in  this  form  was  taken  before 
three  learned  judges  (/),  I  shall,  if  necessary,  adopt  that 
course,  in  order  that  the  point  may  be  submitted^  if  ne- 
cessary, to  the  fifteen  judges :"  and,  in  his  summing  up,  his 
Lordship  said,  "  Supposing  you  are  not  satisfied  of  actoal 
penetration,  but  satisfied  of  something  short  of  it,  of  some 
violence,  not  great  in  degree,  but  still  of  some  amount,  used 
by  the  prisoner  towards  the  child,  I  shall  tell  yon^  for  the 
purpose  of  to-day,  that  you  may  acquit  the  prisoner  of  the 
felony  and  find  him  guilty  of  an  assault      I  shall  ask  yon, 
first,  whether  he  is  guilty  of  the  whole  charge;  and, 
secondly,  whether,  if  not  guilty  of  the  felony,  he  did  at- 
tempt, against  the  will  of  the  child,  something  of  the  kind 
represented. 

Verdict — Ghiilty  of  the  felony. 

Monk,  for  the  prosecution. 
Joseph  Pollock,  for  the  prisoner. 

[Attomies— FF(t9«fq^  Mar^  Sf  BarrM,  and  Z>mM.] 

(/)  Mr.  Justice  Botatufuet,  Mr.  Justice  CoUridge,  and  Mr.  JiuUee 
CoUman, 
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Bboina  v.  Benjamin  Babbett.  Auff.26th. 

Manslaughter— The  indictment  charged,  that,  wherotncn- 
before  and  at  the  time,  &c,  the  prieoner  was  in  the  employ  of  Sm^'oTmI*** 
W.  S.  and  others  at  their  colliery,  and  was  then  and  there  «»P^«  'J^ 
employed  to  superintend  and  keep  in  motion  the  working  of  the  pupoie  of 
an  engine  at  the  said  colliery,  for  pumping  out  the  water  J^ij  of  pm 
from  the  underground  workings  of  the  said  colliery,  and  J^£jJ^^' 
thereby  keeping  a  clear  and  free  course  for  the  passage  of  ^y,  ■?  ^^^ 
atmospheric  air  through,  and  the  dispersing  of  foul  air  and  itopped  ud 
noxious  gases,  and  especially  a  destructive,  &c.,  gas,  called  ^^i^me**^ 
carburetted  hydrogen  gas,  which,  in  the  absence  of  such  free  ^[^  ^^ 
and  dear  passage  of  atmospheric  air,  would  accumulate  and  afterwardi  ex- 
become  of  great  Tolume  and  quantity  in  the  said  colliery,  nued  £e 
It  then  chaiged  that  the  prisoner  in  and  upon  one  J.  H.  ^^|^^' 
fdoniouflly  made  an  assault,  and  that  the  prisoner,  on  &c,  ^^j^*  ^^^^ 
and  for  two  days  before,  at  &c.,  did  feloniously  absent  him-  engixieer  cooid 
self  from  the  said  colliery,  and  did  feloniously  neglect  and  ^^  ^' 


refuse  to  superintend  and  keep  in  motion  the  working  of  ^JJIJ^^^®**  "* 
the  said  engine,  and  did  thereby  feloniously  prevent  a  clear  which  did  not 
and  free  course  being  lefl  for  the  passage  of  atmospheric  ur  him  which  he 
through  the  said  workings,  and  did  cause  foul  and  noxious  top^i^^ 
gases,  and  especially  carburetted  hydrogen  ga£f,  to  accumu- 
late and  increase  in  the  workings  of  the  said  colliery;  and 
that  the  prisoner  did  feloniously  cause  and  occasion  divers 
laige  quantities  and  volumes  of  carburetted  hydrogen  and 
other  noxious  and  inflammable  gases,  which  had  accumulated 
and  increased  in  the  said  colliery,  to  surround  and  be  near 
to  and  about  the  said  T.  H.,  then  and  there  bdng  a  collier 
employed  in  the  said  colliery,  and  then  and  there  using  a 
lighted  candle  in  the  same,  and  did  then  and  there  fdo- 
niously  cause  the  sud  carburetted  hydrogen  and  other  gases, 
by  then  and  there  being  so  feloniously  caused  to  surround 
and  be  near  to  and  about  the  said  T.  H.,  then  and  there 
instantly  and  with  great  violence  to  become  ignited  and 
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NORTHERN  SPRING  CIRCUIT,  1847- 


BEFORE  BIB.  BARON  ALDBRSON  AND  MB.  BARON  ROIf  B. 

LIVERPOOL  ASSIZES, 
(CM  Side). 

BEFORE  IIR.  BARON  ROLFE. 


March  26th. 

In  indeiiiatut 
aaumpni  for 
goods  lold  ud 
deUTered,  the 
defendant  can- 
not shew, 
under  the  plea 
of  non  atmmp- 
ait,  that  at  the 
time  of  the 
•ale  the  goods 
■old  did  not 
belong  to  the 
Tendor,  and 
that  thej  were 
afterwards  re- 
claimed by  the 
real  owner. 


Walker  v.  Mellon. 

Assumpsit  for  goods  soia  and  delivered.    Pleas,  non 
assompfiit,  and  set-off. 

The  facts  of  the  case  were  as  follow: — The  defendant 
had  bought  a  large  quantity  of  bricks  from  the  plaintiffy 
which,  at  the  time  of  the  purchase,  were  Ijring  on  land  on 
which  the  plaintiff  had  libertj  to  make  bricks.  Soon  after 
the  purchase  the  defendant  removed  a  considerable  portion 
of  the  bricks;  but  before  this  time  he  had  had  the  whole 
quantity  counted,  and  a  lock  put  upon  the  gate  of  the  field  in 
which  they  were  lying.  It  uhu  admitted^  tiiat  ihe  drfendani 
had  taken  possession  of  ihe  whole  of  the  brichs  under  the  pur* 
chase.  Whilst  ihe  defendant  was  removing  the  bricks, 
however,  a  person  of  the  name  of  Cope  laid  claim  to  them 
under  the  following  circumstances : — Ck)pe  had  been  in  the 
habit  of  bujring  bricks  from  the  pliuntiff,  and  of  paying  for 
them  partly  in  money  and  partly  in  malt.  During  this 
course  of  dealing.  Cope  had  supplied  the  plaintiff  with  malt 
to  a  greater  amount  than  the  value  of  the  bricks  which  he 
had  had  in  return;  and  it  appeared,  that,  by  an  agreement 
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with  the  plalntaflrB  wife,  who  was  hia  agent  in  the  trana^ 
acdoD,  the  bricks  sold  bj  the  plaintiff  to  the  defendant  had 
been  previonalj  appropriated  to  Cope  in  satisfaction  of  his, 
Cope's,  daim  tar  the  malt  so  supplied  hy  him  to  the  plain- 
tiff; (Tope  accordingly  took  possession  by  force  of  all  the 
bricks  whidi  the  defendant  had  not  remoYed«  Under  these 
drcniQstances^  it  was  contended  by 

fFation  and  TomUntan,  for  the  defendant^  that  the  plain- 
tiff was  not  entitled  to  recover.  In  order  to  support  the 
count  ''for  goods  sold  and  delivered,"  it  must  appear,  that, 
by  the  sale,  the  vendor  actually  passed  the  property  in 
the  goods  to  the  vendee.  Unless,  therefore,  it  appear  that 
at  the  time  of  the  sale  the  vendor  had  the  property  in  the 
goode^  that  count  will  not  be  supported,  even  fdthough 
there  be  proof  of  a  delivery  of  such  goods  to  the  vendee. 
The  old  form  of  this  count  was  for  ''  ffoods  of  the  plaintiff y^^ 
Bold  and  delivered.  And  that  form  was  abandoned,  merely 
in  Older  to  avoid  the  difficulties  wluch  arose  upon  it,  in 
cases  where  actions  were  brought  by  principals  to  recover 
&e  price  of  goods  which  had  been  sold  by  their  agents  in 
thdr  own  names.  The  form  itself  was  in  accordance  with 
the  nature  of  the  contract  of  sale,  which  implies  that  the 
vendor  does  in  fact  transfer  a  property  in  the  thing  sdd ; 
but  this  cannot  be  done,  if,  at  the  time  of  the  sale,  such 
property  do  not  exist  in  him*  If,  therefore,  it  appear,  as  it 
does  in  this  case,  that  at  the  time  of  the  sale  the  vendor 
had  no  property  in  the  goods  sold,  this  fact  is  admissible  in 
endence,  under  the  general  issue,  to  disprove  the  count  for 
goods  add  and  delivered. 

BoLPE,  B.^— What  is  your  propointicni?  Is  it,  that,  in 
every  case  of  an  action  for  goods  sold  and  delivered,  the 
defendant  may  shew,  under  the  general  issue,  that,  at  the 
time  of  the  sale,  the  vendor  was  not  the  owner  of  the 
goods;  or  is  your  proportion  merely  this,  that  although 
we  goods  m  question  were  in  fact  sold  and  delivered,  yet 
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'^^' ,  that  the  plaintiff  cannot  maintam  the  present  action^  not 
simplj  because  the  goods  were  not  his  at  the  time  of  the 
sale,  but  because  they  have  since  been  reclaimed  bj  the 
owner?  You  do  not  appear  to  assert  that  you  can  shew, 
merely  that  the  plaintiff  had  no  title  to  these  goods ;  but 
what  you  rely  on  seems  to  be,  that  the  goods  have,  since 
the  sale,  been  actually  reclaimed  by  the  real  owner.  K, 
however,  this  were  allowed  to  be  shewn  under  the  general 
issue,  then  we  should  get  into  this  difficulty,  that,  in  a  case 
like  this,  that  plea  might  be  a  good  plea  at  one  period  after 
the  sale,  and  not  at  another. 

Tomlinson  referred  to  Allen  v.  Hopkins  (a). 

KoLFE,  B. — That  case  is  no  authority  for  you ;  for  there 
the  defence,  that  the  plaintiff  was  not,  at  the  time  of  the 
sale,  the  real  owner  of  the  goods,  and  that  the  real  owner 
had  been  since  paid  for  the  goods,  was  specially  pleaded. 
It  rather  seems  to  confirm  my  opinion  of  the  case  now 
before  us ;  and  my  present  opinion  of  this  case  is,  that  the 
plaintiff  must  have  a  verdict  (b). 

Verdict  for  the  plaintiff. 

Martin  and  H.  Hilly  for  the  plaintiff. 
Watson  and  Tomlinson^  for  the  defendant. 
[Attomies — Heathy  and .] 


(a)  13  M.  &  W.  d4.  sumpsit  for  goods  sold  and  deli?er- 

(h)  See  Reff.  €^.  Hil.  Term,  ed,  the  plea  of  non  assumptit  wiD 

4  W.  4,  Pleadings  in  pafiicular  operate  as  a  deidal  of  the  sale  and 

aeUansy  tit.  **  AssumpsiV'  No.  1.  delivery  in  paint  o/faeiJ' 
''  In  an  action  of  indMtatus  as- 
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Caihe  v.  Hobsefall.  Wtk  March, 

Assumpsit  for  work,  labour,  and  commission.     Pleas,  By  an  agree- 

•  ^  jM«  uent  oetween 

non  aasnmpsit ;  payment,  and  set-ott.  an  Afncan 

The  plaintiff,  in  this  case,  was  an  African  captain ;  the  ^*52w^*Mp. 
defendant  was  an  African  merchant.  The  Afncan  trade  ^^f  the  utter 
is  carried  on  almost  entirely  by  way  of  barter;  and  the  commiiaion  of 
captains  who  conunand  ships  engaged  in  that  trade,  are  '^t^ttut^» 
g^erally  paid  by  a  commission  on  the  sale  of  the  home  f^'^  °l^^ 
caiga  The  contract  between  the  present  pluntiff  and  de-  cargo,  after  de- 
fendant  was  made  by  a  letter,  dated  the  3rd  February,  1845,  viiua  charges:" 
addressed  by  the  latter  to  the  former;  and  in  that  letter  I^^f^d^^ 
there  was  the  following  passage : —  '^"°' Jh  ™*** 

— —  •    •  that,  under  this 

*'  Your  commissions  are  6  per  cent  on  the  net  proceeds  of  kind  of  con- 
the  homeward  cargo,  after  deducting  the  usual  charges,  S^^"*' 
viz.  £4  per  ton  of  the  gross  sales  of  the  oil  if  taken  from  course  of  deal. 

log  between 

the  quay ;  AL  I5s,  per  ton  if  taken  from  the  warehouse."      African  cap. 

taini  and  AfH* 

A  voyage  to  Africa  and  back  was  undertaken  by  the  ti^oiptain  waa 
plaintiff  on  the  above  terms ;  and,  after  the  home-cargo  was  ^^^^  *»  *»»■ 

*^^  ^     '  ^  *^  commusion  on 

disposed  of,  an  account  was  delivered  to  him  by  the  defend-  the  whole 

ant;  in  which  the  latter  allowed  him  the  commission  of  £6  per  which  the  cargo 

cent  on  the  sums  which  had  been  actually  realized  by  the  J*j  ^°,^reiy 

sale,  but  not  on  the  bad  debts.     With  reference  to  these  9"  **»«  "**  •'*°» 

that  had  come 


latter,  the  commission  was  allowed  only  on  the  dividends  to  the  handa 
which  had  been  recdved  in  respect  of  them.     The  sums  so  as  the'mi 
respectively  allowed  had  been  paid.  *****  ■**•• 


Martin,  for  the  plaintiff  (in  his  opening),  contended,  that 
the  defendant  had  no  right  to  deduct  the  commission  in 
respect  of  bad  debts.  By  so  doing  the  defendant  sought  to 
make  the  plaintiff  a  co-«dventurer  with  reference  to  this 
cargo.  But  he  was  not  so  in  fact.  The  captain  had  no 
control  over  the  cai^o  after  its  arrival ;  but  the  sole  disposal 
of  it  was  in  the  hands  of  the  merchant,  who  might  sell  it  or 
not  just  as  he  pleased,  and  to  whom  and  when  he  pleased.   If^ 

VOL.  IL  A  A  N.  p. 
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therefore,  the  merchant  did  not  choose  to  sell  the  cai^go  at 
all,  then— if  the  defendant's  construction  of  the  contract  vraa 
the  correct  one— the  captain  would  be  entitled  to  nothing. 
It  would,  however,  be  shewn  by  evidence,  that,  according  to 
the  universal  practice  of  the  African  trade,  the  meaning 
given  by  the  defendant  to  the  term  «  net  proceeds"  was 
incorrect 

Accordingly  a  witness  was  called  on  behalf  of  the  plain- 
tiff, who  stated  that  he  was  well  acqusunted  with  the  deal- 
ings of  the  African  trade ;  and 

Martin  proposed  to  ask  him  the  following  question:— 
What  is  the  meaning  of  the  words  "net  proceeds"  in  this 
kind  of  contract,  according  to  the  course  of  dealing  between 
African  captains  and  African  merchants? 

Watson,  for  the  defendant,  objected  that  the  witness 
could  not  be  asked  that  question ;  and  he  contended,  that 
the  term  "net  proceeds,"  must  be  taken  to  mean  the  sum 
which  should  actually  come  to  the  hands  of  the  merchant 
as  the  result  of  the  sale  of  the  cargo. 

RoLFE,  B. — My  opinion  is,  that  the  words  "  net  pro- 
ceeds "  mean  the  actual  net  sum  that  comes  to  the  party ; 
and  I  do  not  think  that  I  can  receive  evidence,  that,  in  this 
instance,  they  mean  something  else, — although,  perhaps, 
evidence  might  be  admissible  to  prove  their  meaning,  not 
in  this  particular  contract,  but  in  all  mercantile  dealings; 
or  to  shew  that  they  have  a  different  meaning  when  used  in 
the  African  trade,  from  what  they  have  when  used  in  any 
other. 

Martin  then  proposed  to  ask  the  witness — What  was  the 
usage  in  the  African  trade  as  to  the  payment  of  captains, 
when  their  agreement  was,  to  receive  commission  on  the 
"net  proceeds"? 
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RoLFE,  B. — I  do  not  think  that  the  question  can  be  put: 
-the  usage  may  be  a  matter  of  mere  charity. 

The  plaintiff  was  nonsuited. 

Martin  and  Cowlingy  for  the  plaintiff. 
Waticn  and  Forsyth^  for  the  defendant. 
£Aitomie8— ^ooit^r,  and C\ 


Doe  d.  Gobst  and  Another  r.  Timotut.  Martk  dl«f. 

1  HIS  was  an  action  of  ejectment  ut  irentiti^ 

The  case  turned  on  the  sufficiency  of  a  notice  to  quit.  ^oti^to^Stf 
The  defendant  was  entitled  to  a  six  months'  notice ;  and  a  •  notice  to 

quit "  at  the 

notice,  dated  the  20th  Marchj  1 8465  to  quit  ^*  at  the  ex-  expiration  of 

piration  of  the  present  year's  tenancy/'  had  in  fact  been  ycar^I  town- 

given  him.  "^'V^Sl®'  u 

^^  eient,  althougk 

it  does  not 

appear  on  the 

Knowlet,  for  the  defendant,  contended  that  this  notice  face  of  it,  that 

was  not   sufficient;  because,   where   a   party  is   entitled  nxmonths^e- 

to  a  six  months'  notice  to  quit,  he  is  entitled  to  a  notice  SSJin^sMd-* 

which  shall  appear  on  the  face  o/*  «f,  to  be  a  six  months'  fi«d  for  quit- 
notice. 


BoLFE,  B. — A  notice  to  quit  is  given  at  the  peril  of  him 
who  gives  it.  It  is  sufficient  to  give  a  notice  to  quit  *^at  the 
end  of  the  current  year's  tenancy"  (a) ;  and  the  party  giving 
it  must  give  it  in  such  time  as  that — ^if  he  to  whom  it  is 
^ven  is  entitled  to  a  six  months'  notice— six  months  shall 
elapse  before  the  time  specified  for  quitting.     If  this  be  not 


(a)  See  Doe  d.  L(yrd  Hunting-      248 ;  Doe  d.  WiUiami  v.  Smithy 
tmoer  v.  CuUiford,  4  D.  &  R.      5  Ad.  &  Ell.  350. 
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done,  then  the  other  party  must  shew  that  the  notice  was 
not  given  in  due  time. 

Verdict  for  the  plaintiff. 

Martin  and  Crampton,  for  the  pliuntiK 
Knawki  and  Cawlinfff  for  the  defendant 
[Attornies — Tyrer,  and  Booker,'] 


(Crown  Side). 

BEFORE   MR.  BARON  ALDERSON. 


March  27th. 

If  A.  give  to 
B.  a  forged 
certificate  of  a 
pretended  mar- 
riage between 
himielf  andB., 
in  order  that  B. 
may  give  it  to 
a  third  party, 
A.  is  not  guilty 
of  an  "  utter- 
ing" within 
the  11  Geo.  4 
&  1  WUl.  4, 
c.  66,  a.  20. 


Beqina  v.  Hetwood. 

1  HE  prisoner  was  indicted  for  uttering  a  certun  writing 
as  and  for  a  copy  of  a  marriage  certificate,  he  knowing  the 
same  to  be  forged. 

The  prisoner  was  indicted  under  the  11  Geo.  4  & 
1  Will  4y  c  66,  s.  20,  which  enacts,  "  that  if  any  person 
shall  knowingly  and  wilfully  insert,  or  cause  or  permit  to 
be  inserted,  in  any  register  of  baptisms,  marriages,  or  burial^ 
which  hath  been  or  shall  be  made  or  kept  by  the  rector, 
vicar,  curate,  or  officiating  minister  of  any  parish,  district 
parish,  or  chapelry  in  England,  any  false  entry  of  any  mat- 
ter relating  to  any  baptism,  marriage,  or  burial,  or  shall 
forge  or  alter  in  any  such  register  any  entry  of  any  matter 
relating  to  any  baptism,  marriage,  or  burial,  or  shall  utter 
any  vrriting  (u  and  for  a  copy  of  an  entry  in  any  such  regUier 
of  any  matter  relating  to  any  baptism,  marriage,  or  burial, 
knowing  such  writing  to  be  folBej  forged,  or  altered  .  .  . 
every  such  offender  shall  be  guilty  of  felony,"  &c. ;  and  the 
facts  of  the  case  were  as  follow : — The  prisoner,  who  was  a 
printer,  had  been  ^Kiying  his  addresses  to  one  H.  B.,  ^rho 
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bad  become  pregnant  by  him ;  and,  in  order  that  the  father        i847. 

of  H.  B.  might  be  induced  to  consent  to  her  cohabiting 

with  the  prisoner,  the  latter  procured  the  marriage-lines  of 

another  person,  printed  a  copy  thereof,  leaving  certain 

blanks,  and  filled  up  these  blanks  with  his  own  name  and 

that  of  H.  B.,  at  the  same  time  adding  the  name  of  the  parish 

dergyman  as  having  performed  the  ceremony,  and  tliat  of 

the  parish  derk,  as  having  been  witness  thereof.     He  then 

g&Te  the  pretended  certificate,  so  filled  up,  to  H.  B.,  in 

order  that  she  might  shew  it  or  ^ve  it  to  her  father,  and 

this  H.  B.  accordingly  did. 

On  these  facts  being  stated  in  the  opening  of  the  case 
for  the  prosecution, 

Aldebson,  B.,  said: — ^If  you  can  shew  no  uttering,  ex- 
cept to  H.  B.,  who  was  herself  a  party  to  the  transaction,  I 
tbink  you  will  ful  to  shew  an  uttering  within  the  statute. 
It  is  like  the  case  of  one  accomplice  delivering  a  forged  bill 
of  exchange  to  another,  with  a  view  to  uttering  it  to  the 
world  (a). 

Accordingly  the  prisoner  was  acquitted. 

J.  PoUocky  for  the  prosecution. 

Mimkj  lor  the  prisoner. 

[Attomies-^/'.  H.Hulmey  and  Ambler.'] 

(o)  See,  as  to  this  point,  judg-  Pahmr  and  Hudson^  1 N.  R.  D6 ; 
ment  of  Rooke^  J.,  in  Th€  King  v.      S.  C,  R.  &  R.  72. 
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March  SOM. 

An  applicatton 
to  postpone  the 
trial  of  a  pri- 
soner charged 
with  murder, 
in  order  to 
afford  an  op- 
portonity  of  in- 
vestigating the 
evidence  and 
characters  of 
certain  wit- 
nesses who  had 
not  been  ex- 
amined before 
the  committing 
magistrate,  but 
who  were  to 
be  called  for 
the  prosecu- 
tion, to  prove 
previous  at- 
tempts by  the 
accused  on  the 
life  of  the  de- 
ceased, was 
revised. 


Beqina  v.  Johnson. 

JMURDEK— The  indictment  charged  the  prisoner  with 
having  caused  the  death  of  her  husband  by  poison. 

fVilhtTiSy  Serjt.,  applied  to  postpone  the  triaL  He  stated, 
that  it  appeared  from  inlbrmation  which  he  had  received 
from  the  counsel  for  the  prosecution,  as  well  as  from  the 
back  of  the  indictment,  that  certain  witnesses  were  to  be 
called  for  the  prosecution,  whose  evidence  was  not  among 
the  depositions  taken  before  the  committing  ma^strate; 
and  that  those  witnesses  were  to  be  called,  in  order  to  shew 
previous  attempts  on  the  part  of  the  accused  of  a  kind 
similar  to  that  chaiged  in  the  indictment  Under  these  cir- 
cumstances, he  submitted  that  the  trial  could  not  be  safely 
proceeded  with ;  and  that  it  should  be  postponed  in  order 
to  allow  an  opportunity  of  investigating  those  alleged  at- 
tempts, as  well  as  of  inquiring  into  the  character  of  the  wit* 
nesses. 


Alderson,  B. — This  appears  to  me  to  be  an  entirely  new 
application.  Suppose  that  the  trial  was  to  be  postponed, 
and  that  the  prosecutors  were  to  discover  fresh  evidence  be- 
fore the  next  assizes,  is  it  to  be  again  postponed  ?  I  can- 
not think  that  this  is  a  sufficient  ground  for  postponing 
the  trial. 

His  Lordship  afterwards  consulted  with  Rolfe,  B. ;  and 
ultimately  the  application  was  refused. 


On  a  trial  for        In  order  to  prove  the  state  of  health  of  the  deceased 

poisoning,        prior  to  the  day  of  his  death,  a  witness  was  called,  who  had 

madebTSede.  ^^^  ^^  *  ^7  ^^  *^^  before  that  time ;  and  on  this  wit- 
ceased  in  con- 
versation shortly  before  the  time  at  which  the  poison  is  supposed  to  have  been  administeitd, 
are  evidence  to  prove  the  state  of  his  health  at  that  time. 
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ncss  being  asked,  by  the  counsel  for  the  prosecution,  in 
what  state  of  health  the  deceased  seemed  to  be  when  he  last 
saw  him,  he  began  to  state  a  conversation  which  had  then 
taken  place  between  the  deceased  and  himself  on  this  subject. 

Wilkinsy  Seijt.,  objected. 

Aldebson,  B. — I  think  that  what  the  deceased  said  to 
tlie  witness  is  reasonable  evidence  to  prove  his  state  of 
health  at  the  time. 


The  deposition  of  a  witness  who  had  been  examined  be-  In  order  to 
fore  the  committing  magistrate,  and  who  had  since  died,  litionofa 
was  tendered  in  evidence  for  the  prosecution.     There  was  ncwainilsiibio 
a  caption  or  heading  at  the  commencement  of  the  body  of  ">  evidence 
depositions  which  had  been  taken  in  the  case;  but  there  soner  charged 
was  no  caption  at  the  head  of  this  particular  deposition.         ^|^  iLp^tioa 

•eed  not  have 

Overend,  for  the  prisoner,  objected,  that  the  deposition  uon'^f  tSre 
was,  on  this  account,  inadmissible ;  and  he  referred  to  the  ^e*liwd*ofthe 
case  of  Reffina  v.  T/te  InhabHants  of  Ratcliffe  Culey  (a),  body  ofdcpo- 
with  reference  to  the  captions  of  depositions  taken  in  cases  the  case,  that 
of  warrants  under  the  poor-law  acts.  "  sufficwnt. 

Aldbsson,  B. — All  that  is  necessary  in  this  case  is  to 
fihew  that  the  deposition  in  question  was  regularly  taken 
under  the  statute  (6),  and  that  each  individual  deposition 
was  subscribed  by  the  committing  magistrate.  The  heading 
applies  to  all  the  depositions. 

The  prisoner  was  acquitted. 

Hidtan,  Monk,  and  J,  PoUocky  for  the  prosecution. 
WUhinsy  Serjt,  and  Overend,  for  the  prisoner. 

(a)  15  Law  J.y  Mag.  Cases,  109.  of  a  deceased  witness  have,  since 

(^)  7  Geo.  4^  c.  64,  repealing  the  passuag  of  the  statute  2  &  3 

^  &  3  Ph.  &  M.  c.  10,  "  An  Ph.  &  M.,  been  held  admissible 

Act  to  take  Examinations   of  in  evidence,  see  a  note  hy  the 

"naoneia  suspected  of  any  Man-  learned  reporter  to  the  case  of 

slaughter  or  Felony."    As  to  the  Bex  v.Smith,  2  Stark.  208,  211. 
pounds  on  which  the  depositions 
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YORK  ASSIZES  (a). 
(  Craum  Side,) 

BEFORE  MR.  JUSTICE  CRE88WELL. 


-  ,  ,,^.  Reoina  V.  Hermann  Juuus  Marcus. 

July  lliA. 

In  a  case  of  for-  £  ORGERY. — The  prisoner  was  indicted  for  having,  on 
qoMly'hrorto  the  2nd  of  Augosty  1845,  forged  and  uttered  a  deed  of 
i^^SiuI?taw,  transfer  of  ten  shares  in  the  London  and  Croydon  Rwlway 
an  intCTit  to       (setting  it  out),  with  intent  to  defraud  the  London  and 

defraud,  that       \  o  n 

the  party  com-  Cix>ydon  Railway  Company.  Li  other  counts  the  intent 
^enof should  was  hud  to  be  to  defraud  Damton  Lupton,  and  to  defraud 
have  had  pre-     William  Booth.     Li  another  set  of  counts,  the  instrument 

sent  in  his  ^ 

mind  an  inten-  ^qs  described  as  a  deed,  but  not  set  out 

tion  to  defraud 
a  particular 

^^u^  It  was  opened  by  HaU,  for  the  prosecution,  that  the  pri- 
or his  act  Boner  was  a  stock  and  sharebroker  at  Leeds,  in  paitneiship 

would  neoessa- 

riiy  or  possibly  with  Mr.  John  Naylor,  under  the  firm  of  Naylor  and  Mar- 
any  persra;  cus,  and  that  Mr.  Dai-nton  Lupton  had  employed  the  firm 
afaulItSr'  ^^  Naylor  and  Marcus  to  a  considerable  extent,  duefly  to 

be  a  possibility 
of  some  person 
being  defrauded  by  the  forgery. 

A.  was  indicted  for  forging  and  uttering  a  deed  of  tnnsfer  of  ten  shares  in  the  London  snd 
Croydon  Railway  Company,  with  three  intents,  Tis.  to  defrmud  that  company, — D.  L.,— sn^ 
W.  B.  It  appeared,  that,  in  July,  1845,  E.  R.  transferred,  by  two  deeds  of  transfer,  100 
shares  in  this  company  to  D.  L.,  and  that  these  deeds  purported  to  be  executed  by  D.  L.  as  trani- 
ferree ;  but  the  signatures,  D.  L.,  were,  in  fact,  written  by  A.,  without  the  anthority  or  know- 
ledge of  D.  L.  On  the  2od  of  August,  1845,  by  seren  deeds  of  transfer,  which  purported  to  be 
executed  by  D.  L.  as  transferror,  these  shares  were  transferred  to  fire  ^flferent  persons,  and  by 
one  of  them  ten  of  the  shares  purported  to  be  transferred  to  W.  B.  The  name  of  D.  L.  «st 
signed  to  all  these  deeds  by  A.,  without  the  authority  or  knowledge  of  D.  L.  On  these  seven 
transfers  there  was  a  profit,  which  D.  L.  refused  to  receive  from  A.,  and  it  did  not  appesr 
that  any  frirther  call  on  these  shares  could  be  made  i-^Held,  that  on  these  fects  A.  waa  entitled 
to  be  acquitted,  as  neither  the  Company,  nor  D.  L.,  nor  W.  B.  oould  be  defrauded. 


(a)  This  case  was  omitted  in  its  proper  order. 
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buy  scrip,  and  always  for  ready  money ;  and  that  in  the 
month  of  August,  1845,  Mr.  Luptonwent  to  the  counting- 
hoose  of  Messrs.  Nay  lor  and  Marcus,  and  looked  at  his  ac- 
count in  their  books,  and  there  found  himself  debited  with 
a  number  of  London  and  Croydon  shares,  for  the  purchase 
of  which  he  had  given  no  authority  whatever.  This  led  to 
inquiry ;  and  it  was  ascertuned  that  on  the  28th  of  July, 
1845,  the  London  and  Croydon  Bulway  Company  had  re- 
ceived for  registry,  in  the  usual  way,  two  deeds  of  transfer 
of  shares,  marked  A.  and  B.  (b).,  the  deed  marked  A.  pur- 
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(h)  By  the  stat.  5  &  6  Will. 
4,  c  X.  (loc.  and  pen.,  which 
is  *^  An  Act  for  making  a  Rail- 
way from  Croydon  to  join  the 
London  and  Greenwich  Railway 
near  London"),  s.  119,  it  is 
enacted,  «*  That  it  shall  he  lawfnl 
for  the  present  proprietors  of 
Bham  in  the  undertaking,  and 
tbeb  respective  executors,  ad- 
minigtratorsy  and  sncceasorsy  to 
sell  and  dispose  of  any  shares  to 
which  they  shall  he  entitled 
therein,  sahject  to  the  rules  and 
conditionB  herein  mentioned ; 
and  the  form  of  conveyance  of 
each  ahares  may  he  in  the  words 
following,  or  to  the  like  effect, 
varying  the  names  and  descrip- 
tiona  of  the  parties,  as  the  case 
may  require;  that  is  to  say— *  I, 

A.  B,,  of ,  in  consideration 

of  the  amn  of  £—  paid  to  me 
by  C.  D.,  of ,  do  herehy  as- 
sign and  transfer  to  the  said  C* 

^•> ahare,  nnmhered  — , 

of  and  in  the  undertaking  called 
The  London  and  Croydon  Rdl- 
way,  to  hold  unto  the  said  C. 
I>->hi8  execotorsi  administrators, 
and  aamgnsy  [ar^  succesBoxs  and 
•«gna,]  subject  to  the  several 
conditiona  on  which  I  held  the 
sMne  immediately  before  the  ex- 


ecution hereof;  and  I,  the  said 
C.  D.,  do  herehy  agree  to  accept 
and  take  the  said  share,  subject 
to  the  conditions  aforesaid.  As 
witness  our  hands  and  seals,  the 
—  day  of—.*  And  on  every 
such  sale,  the  deed  or  convey- 
ance (being  executed  hy  the 
seller  and  purchaser)  shall  he 
kept  by  the  said  company,  or  hy 
some  secretary  or  clerk  of  the 
said  company,  who  shall  enter 
in  some  hook,  to  he  kept  for  that 
purpose,  a  memorial  of  such 
transfer  and  sale,  and  indorse  the 
entry  of  such  memorial  on  the 
said  deed  of  sale  or  transfer,  for 
which  entry  and  indorsement 
the  sum  of  two  shillings  and  six- 
pence, and  no  more,  shall  he  paid 
to  the  said  company;  and  the 
sud  company,  or  some  secretary 
or  clerk  as  aforesaid,  is  hereby 
required  to  make  such  entry  or 
memorial  accordingly,  and  on 
demand  to  make  an  indorsement 
of  such  transfer  on  the  hack  of 
the  certificate  of  such  share  so 
sold,  and  deliver  the  same  to  the 
purchaser  for  his  security;  and 
such  indorsement,  being  rigned 
by  such  secretary  or  clerk,  shall 
he  considered  in  every  respect 
the  same  as  a  new  certificate; 
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1846.        porting  to  be  a  deed  for  tbe  transfer  of  eighty-seven  shares 
in  that  company  from  Ellithorpe  Bobinson  to  Damton 
Lupton ;  the  deed  marked  B.  purporting  to  be  a  similar 
deed  of  transfer  for  thirteen  shares  from  the  same  Mr. 
Bobinson  to  Mr.  Lupton,  making  in  ail  100  shares.   These 
two  deeds  of  transfer  both  purported  to  be  executed  by  Mr. 
Lupton,  as  yendee,  and  to  be  attested  by  the  prisoner.     It 
also  would  be  proved,  that,  on  the  9th  of  August  following, 
the  London  and  Croydon  Bdlway  Company  received  seren 
other  deeds  of  transfer,  (marked  from  C.  to  L  induave), 
which  purported  to  convey  the  whole  of  these  100  shares 
in  the  London  and  Croydon  Bailway  to  five  different  per- 
sons ;  one  of  these  deeds  (marked  E.)  purporting  to  convey 
ten  of  these  shares  to  William  Booth, — this  deed,  marked 
E.,  being  the  subject  of  the  present  indictment.    All  these 
deeds  of  transfer,  marked  from  C.  to  L  indusive,  purported 
to  be  signed  and  executed  by  Mr.  Damton  Lupton,  and  his 
execution  of  them  attested  by  the  prisoner  as  the  subscrib- 
ing witness ;  and  all  these  signatures,  which  purported  to  be 
signatures  of  JSlr.  Lupton,  would  be  proved  to  be  forgeries, 
and  to  have  been  signed  by  the  prisoner  in  Mr.  Lupton's 
name  without  his  knowledge  and  without  his  authority; 
and  one  question  for  the  jury  would  be,  the  intention  to 
defraud,  which  was  a  necessary  ingredient  in  the  crime  of 
forgery.     It  was  not  necessary  that  the  party  committing 
a  forgery  should  contemplate  a  fraud  on  any  particular 
person,  as  he  must  be  taken  to  intend  the  necessary,  and 
even  the  possible,  consequences  of  his  own  act ;  and  on  this 
ground,  a  man  who  forged  the  name  of  another  to  a  bill  of 
exchange,  though  he  himself  might  fully  intend  to  take 
upon  himself  the  providing  for  the  bill  when  it  came  to 
maturity,  would  be  held  to  intend  the  defrauding  of  the 

and  until  each  memorial  shall  of  the  profile  of  the  aud  under- 

have  been  made  and  entered  as  taking,  nor  any  interest  in  re- 

before  directed,  the  seller  thereof  speot  of  such  share  paid  to  him, 

shall  remain  and  be  held  liable  nor  any  vote  in  respect  thereof, 

for  all  future  calls,  and  the  pur-  as  a  proprietor  of  the  sud  under- 

chaser  shall  hare  no  part  or  share  taking.'  * 
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partj  whose  name  he  so  forged.  In  the  present  case  an  i846. 
intent  to  defraud  the  company  was  shewn^  as  they  regis- 
tered the  new  shareholder,  and  accepted  him  as  a  member 
of  their  company  on  the  ffuth  of  the  supposed  transfer : 
there  was  also  a  firaud  on  the  transferree,  who  supposed  that 
he  had  a  transfer  from  a  party  who  in  truth  did  not  convey 
anything,  and  who  had  no  title  to  convey,  and  the  transferree 
also  would  suppose  that  the  supposed  transferror  had  taken 
upon  himself  certain  liabilities,  among  others,  a  covenant  for 
his  title  to  the  shares  which  purported  to  be  conveyed. 

The  deeds  of  transfer,  marked  from  A.  to  I.  inclusive, 
were  all  of  them  in  the  form  given  by  the  stat.  5  &  6  Will, 
4,  c.  X.  (loc.  &  pera),  and  were  as  follow,  viz. : — 

A. — A  deed  of  transfer  of  eighty-seven  shares  in  the 

London  and  Croydon  Railway,  by  Ellithorpe  Robin- 
son to  Damton  Lupton. 
B. — ^A  like  deed  of  transfer  of  thirteen  shares  from  the 

same  to  the  same. 
C. — A  deed  of  transfer  of  thirteen  of  these  shares,  by 

Damton  Lupton  to  William  Beverley,  on  the  2nd 

of  August,  1845. 
D. — A  like  deed  of  transfer  of  fifteen  shares  from  the 

same  to  the  same,  on  the  same  day. 
£X — A  like  deed  of  transfer  of  ten  of  the  shares,  from 

Damton  Lupton  to  William  Booth,  on  the  2nd  of 

August,  1845  (c). 
F. — A  like  deed  of  transfer  of  ten  of  the  shares,  from 

Damton  Lupton  to  Sarah  Johnson,  on  the  6  th  of 

August,  1845. 
G. — A  like  deed  of  transfer  of  thirty  of  the  shares  from 

Damton  Lupton  to  Thomas  Smith,  for  thirty  of 

the  shares,  on  the  6th  of  August,  1645. 
H. — The  like  as  to  thirty  of  the  shares,  with  the  same 

parties  and  date. 

(e)  This  was  the  deed  of  tranrfer  which  was  the  subject  of  the 
Present  indictment. 
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1846.  I* — A  like  deed  of  transfer  of  ten  of  the  shares  from 

Damton  Lupton  to  William  Lapton,  on  the  17th  of 
September,  1845. 

It  was  proved  by  Mr.  Eglinton,  the  derk  of  the  London 
and  Croydon  Railway  Company,  that  the  deeds  of  transfer 
marked  A.  and  B.  were  received  by  him  for  the  purpose  of 
r^stration,  and  were  registered  by  him  on  the  26th  of 
July,  1845 ;  and  that  he  in  like  manner  received  and  regis- 
tered the  deeds  of  transfer  marked  from  C.  to  L  indusive, 
on  the  9th  of  August  following ;  the  shares  mentioned  in 
the  latter  seven  deeds  being  the  same  as  those  mentioned  in 
the  first  two  deeds. 

It  was  proved  by  Mr.  Baisbeck,  a  derk  of  Messrs.  Nay- 
lor  and  Marcus,  that  the  signature  '^  Damton  Lupton,"  to 
the  deeds  of  transfer  marked  A.  and  B.,  and  also  to  the 
deeds  of  transfer  marked  from  C.  to  L  indusive,  were  all 
in  the  prisoner's  handwriting,  and  were  not  an  imitation  of 
the  handwriting  of  Mr.  Lupton,  and  that  the  attestation  of 
each  of  those  signatures  purported  to  be  the  attestation 
of  Mr.  Marcus,  and  was  in  his  handwriting.  In  his  cross* 
examination  this  witness  stated,  that,  in  the  month  of  Au- 
gust, 1845,  Mr.  Lupton  came  to  the  counting-house  of 
Messrs.  Naylor  and  Marcus,  and  looked  at  his  account  in 
their  books,  which  books  were  accessible  to  their  derks, 
and  in  which  all  the  transactions  to  which  the  nine  deeik 
of  transfer  (A.  to  L)  related,  were  entered;  and  that  Mr. 
Lupton  said,  that  these  shares  were  not  his :  that  there  was 
a  profit  on  them,  but  that  the  shares  were  certainly  not  his: 
that  on  the  witness  mentioning  this  to  Mr.  Marcus,  the 
latter  replied,  '^  If  he  won't  have  a  profit,  I  cannot  hdp  it." 

It  was  proved  by  Mr.  Lupton,  that  he  had  never  autho- 
rized Messrs.  Naylor  and  Marcus,  or  dther  of  them,  to  buy 
any  London  and  Croydon  diares  for  him.  That  he  never 
authorized  or  knew  of  the  transfers  mentioned  in  the  deeds 
marked  from  A.  to  I.,  or  in  any  of  those  deeds,  and  never 
signed  any  of  those  deeds,  nor  ever  gave  Mr.  Marcus,  or 
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aoy  other  person,  any  authority  to  sign  any  of  them  for        i846. 
bioL    Mr.  Liupton  also  stated,  that  he  had  received  a  divi- 
dend-warrant from  the  London  and  Croydon  Bail  way  Com- 
pany, and  had  put  it  into  the  fire. 

WUUns,  Seijt,  for  the  prisoner. — There  is,  on  the  face 
of  these  transactions,  a  total  absence  of  an  intention  to  de- 
fraud. It  is  quite  clear  that  the  prisoner  wished  to  make  a 
good  bargain  for  Mr.  Lnpton,  from  whom  he  had  received 
benefits  for  which  he  was  grateful ;  and  the  very  mode  in 
which  these  transactions  were  treated  in  the  books  of 
Messrs.  Naylor  and  Marcus,  open  as  they  are  to  every  one 
in  the  office,  and  even  to  Mr.  Lupton  himself,  shewed  most 
clearly  that  these  were  fair  bandjide  transactions,  by  which 
it  was  not  intended  to  defiraud  any  one,  and  by  which  no 
one  ever  was,  or  ever  could  be,  in  fact,  defiiiuded. 

Cbesswell,  J. — K,  afler  hearing  my  opinion  of  the  law 
of  this  case,  Mr.  Hall  wishes  the  case  to  go  to  the  jury,  I 
will  leave  it  to  them,  reserving  for  the  consideration  of  the 
judges  the  question,  whether,  on  this  evidence,  anything 
has  been  proved  which  shews  an  intent  to  defraud  in  point 
of  law.    At  present,  my  view  of  the  case  is  this:— It  is 
not  required  certainly  to  constitute  in  point  of  law  an 
intent  to  defraud :  that,  in  these  cases,  the  party  should 
have  present  in  his  mind  an  intention  to  defraud  a  par- 
ticular person,  if  the  consequences  of  his  act  would  neces- 
sarily or  posdbly  be  to  defraud  some  person ;  but  there 
most,  at  all  events,  be  a  possibility  of  some  person  being 
defrauded  by  the  forgery ;  and  there  does  not  seem  to  be 
any  such  posdbility  in  the  present  case,  either  as  regards 
Mr.  Lupton,  Mr.  Booth,  or  the  Company.  With  respect  to 
Mr.  Lupton,  the  transfers  were  made  to  him  in  conse- 
quence of  money  actually  paid,  and  the  person  who  so  pro- 
cured the  transfer  got  Mr.  Lupton's  name  into  the  list  of 
proprietors  in  the  company,  so  as  to  entitle  him  to  a  divi- 
dend in  their  profits,  there  being,  so  far  as  appears,  no  call 


362  CASES  ON  THE 

J846.  of  which  the  company  could  enforce  payment;  so  that  Mr. 
Lupton  might  possibly  receive  money,  but  could  not, 
under  any  circumstances,  be  required  to  pay  any.  Neither 
was  there  any  possibility  of  the  Company  being  defirauded, 
as  it  does  not  appear  that  they  had  any  power  to  demand 
any  further  calls  from  shareholders ;  so  that  the  substitu- 
tion of  Mr.  Lupton's  credit  for  that  of  any  other  person,  or 
the  substitution  of  any  other  person's  credit  for  his  could 
do  no  injury  to  the  Company. 

Hall — I  submit,  that  there  might  be  a  fraud  on  Mr. 
Lupton  by  the  transfer  of  shares  from  him,  which,  in 
point  of  fact,  stood  in  his  name  in  the  books  of  the  Com- 
pany. 

Cresswell,  J. — It  is  merely  taking  from  Mr.  Lupton 
something  in  which  he  never  chdmed  any  interest;  and  the 
person  to  whom  the  shares  are  transferred  is  not  preju- 
diced, inasmuch  as  he  has  actually  got  the  shares  for  which 
he  has  paid  his  money. 

Hall. — ^Might  not  Mr.  Lupton  be  liable  on  his  covenantB 
in  the  transfer  ?  Every  person  executing  a  deed  conveying 
property  covenants  that  he  has  a  right  to  transfer  it 

Cresswell,  J. — But  the  shares  actually  are  transferred. 
The  purchaser  has  got  them.  How  could  the  transferror 
be  damnified  by  such  a  covenant,  if  there  is  no  one  in  a 
position  to  gainsay  it  ?  By  the  Company's  Act  the  raster 
is  the  title. 

HalL — By  that  Act,  the  Company  are  empowered  to 
make  certain  calls. 

Cresswell,  J. — So  far  as  appears,  those  calls  may  all 
have  been  made,  and  the  whole  money  paid  on  them.    In 


NORTHERN  SUMMER  CIRCUIT,  10  VICT.  363 

all  probability^  the  fact  is  so.     We  know  that  the  Com-        1846. 

pany  have  completed  the  line,  and  have  been  working  it       Rboina 

for  a  very  considerable  time.  .,  *'• 

^  Marcus. 

HaU. — That  being  your  Lordship's  opinion,  I  shall  not 
press  the  case  further. 

Cresswbll,  J.,  directed  an  acquittal. 

Verdict — Not  guilty  (a). 

EaU  and  Boothby^  for  the  prosecution. 

WUkins,  Serjt.,  and  Bliss,  for  the  prisoner. 
lAiioTme^—Mariland,  and  Sanderson*'] 


(i)  There  were  other  indict-      transfer,  but  these  indictments 
ments  as  to  the  other  deeds  of     were  not  proceeded  with. 
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1846. 

NORFOLK  SPRING  CIRCUIT,  1846. 


NORWICH  CITY  ASSIZES. 


BEFORE   MR.    BARON    PARKE. 


Beoina  V.  John  Stone. 

A  forged  in-  Jc  OBGERY. — The  prisoner  was  indicted  for  feloniously 

fSidb^e  sup-  Uttering  a  forged  undertaking  for  the  payment  of  money, 

no^  maker  of  ^j^  intent  to  defraud  John  Copeman  and  others, 
deration  of  It  appeared  that  the  prisoner,  who  also  went  by  the  name 

SoMto R. P.,  of  Robert  Phoenix,  applied  to  Messrs.  Copeman  &  Co., 

gammtie^to^  who  were  wholesale  grocers  at  Norwich,  for  goods  on  credity 

tiie  Tendor  tiie  ^i^hich  they  refused  to  supply  to  him,  unless  he  produced 

for  all  inch  the  guarantee  of  his  father,  Taylor  Phoenix,  in  a  form 

SStoR.  Pm  required  by  Messrs.  Copeman  &  Co.  It  was  further  proved 

to  ^po^**  ****  *^**  *^®  prisoner  came  a  few  days  afterwards,  and  having 

maker  should  produced  the  required  guarantee,  which  was  foitred,  ob- 

notbeliable        ^.      ^    ,      ,     .      ,         ,.. 

beyond  j^io,     tamed  the  desired  credit. 

J^J^S^fo °"       This  forged  instrument  was  in  the  following  terms : — 

the  payment  of 
money  within 

the  ttatnte        <<  Messrs.  Copeman  &  Sons,  of  Norwich. 

g.  3.  '  '  '  '  '<  Gentleman, — In  consideration  of  your  having  agreed  to 
sell  to  Robert  Phoenix,  my  son,  of  Dropham,  in  the  county 
of  Norfolk,  goods  in  the  way  of  trade,  I,  the  undersigned 
Taylor  Phoenix,  of  Dropham,  do  hereby  undertake  to  goa- 
rantie  to  you  the  due  payment  of  and  for  all  such  goods  as 
you  may  from  time  to  time  sell  and  deliver  to  him  or  to 
his  order,  whether  the  same  be  sold  on  credit  or  otherwise, 
notwithstanding  I  shall  not  have  notice  of  any  n^lect  or 


The  case  was  afterwards  eonsideied    by  the  fifteen 
judgesy  who  hdd  the  oonyiction  right. 

(a)  2  ICoo.  C«  C.  62,  and  8  C.  &  P.  623. 
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omission  on  the  part  of  the  said  Robert  Phoenix  in  the  pay-  1946. 
ment  for  such  goods^  according  to  the  credit  that  may  be 
agreed  on  for  the  same,  but  so  as  my  liability  under  this 
gnaiantee  or  engagement  shall  not  at  any  time  or  in  any 
event  exceed  the  sum  of  £10;  provided  that  this  guarantee 
or  engagement  may  be  withdrawn  at  any  time  after  the  ex- 
piration of  one  calendar  month  next  following  a  notice  in 
writing  under  my  hand  of  my  intention  to  discontinue  or 
determine  the  same.  Dated  this  29th  day  of  October,  1845* 

"  Taylor  Phcenix,  Dropham. 
"Witness,  F.  EroDLESWORTH.** 

Pabke,  B«,  doubted  whether  this  was  an  undertaking 
for  the  payment  of  money  within  the  stat.  11  Geo.  4  &  1 
Will  4,  a  66,  s.  3,  inasmuch  as  this  instrument  did  not  pun- 
port  that  Taylor  Phoenix  thereby  undertook  to  pay  any 
money,  but  only  that  Bobert  Phoenix  should  pay  it :  and  as 
in  that  respect  the  case  differed  from  that  of  Regina  y« 
Re€d{a)f  his  Lordship  reserved  the  ease  for  the  decision  of 
the  fifteen  judges. 

Verdict — Giulty. 

N.  Pabner,  for  the  prosecution. 


VOL.  II.  B  B  N,  P* 
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1847. 

OXFORD  SPRING  CIRCUIT,  1847. 

BEFORE  MR.  JUSTICE  MAULE  AND  MR.  SERJEANT  OA8ELEE(a). 

BERKSHIRE  ASSIZES. 

BEFORE   MR.   JUSTICE  MAULE. 

Reoina  V.  John  Bourdon. 

The  proper  W  OUNDING.— The  prisoner  was  indicted  for  having 
prironer^was  in  feloniously  wounded  James  Didcock  on  the  5th  of  August, 
w!d^a^-*^^  1846.  The  first  count  of  the  indictment  alleged  an  iutent 
tenoeofim-  to  murder;  the  second  count  an  intent  to  disable;  and  the 
passed  at  the  third  an  intent  to  do  grievous  bodily  harm. 
Swproo?of  Uie  ^^  appeared  that  the  prisoner,  at  the  time  of  the  commit- 
record  of  his      ^j^  ^f  ^hc  offcnce,  was  confined  in  the  brideveell  at  Abing- 

coDTiction;  ~®  ^  ,    ,         ,  ,  i 

and  neither  don  as  a  pnsoner,  and  that  the  prosecutor,  who  was  a  turnkey 
of^the  cakn^  of  that  prison,  wcut  to  his  cell,  when  the  prisoner  pretended 
t«ii^"srgned  ^**  ^^  wanted  some  water;  and,  as  soon  as  the  prosecutor 
by  the  clerk  of  had  brought  him  the  water,  the  prisoner  knocked  him 
himdeUvered  down  by  a  blow  on  the  head  with  a  towel-roller,  and 
cSthcprironr'  wounded  the  prosecutor  in  the  head.  And  statements  of 
**?  a^***rson  wSo  ^®  prisoner  were  given  in  evidence,  to  shew  that  he  did 


i  sentence    this  in  Order  to  effect  his  escape, 
cient  for  this  It  was  proved  by  Mr.  Judd,  the  governor  of  the  bride- 

purpose.  ^^Yl  at  Abingdon,  that  he  was  present  in  Court  when  the 

prisoner  was  tried  at  the  Summer  Assizes,  in  1846,  for 
breaking  into  a  dwelling-house,  and  heard  sentence  passed 
upon  him.  Mr.  Judd  also  produced  the  calendar  of  the 
sentences  passed  at  those  assizes,  signed  by  Mr.  Belhunr, 

(a)  Who  came  this  circuit  in   consequence  of  the   illness  of 
Baron  PkUt. 


OXFORD  SPRING  CIRCUIT,  10  VICT.  367 

the  derk  of  assize;  and  Mr.  Judd  stated  that  there  was  not 
any  other  authority  for  carrying  into  execution  the  sen- 
tences of  the  Court  at  the  assizes,  even  in  cases  of  murder. 

Mauls,  J. — ^The  sentence  of  the  Court  at  the  assizes 
can  only  be  proved  by  the  record.  In  cases  where  the 
sentence  is  to  be  executed  in  a  different  jurisdiction,  there 
must  be  some  further  mandate  in  addition  to  the  calendar. 
That  was  so  in  the  case  of  Lord  Ferrers;  and  in  the  case 
of  Bex  V.  Antrobus  (a)  this  matter  was  much  discussed. 
I  am  of  opinion  that  the  calendar  signed  by  the  clerk  of 
assize  is  not  evidence  of  the  prisoner  being  in  lawful 
custody. 

The  prisoner  was  called  on  for  his  defence. 

Maule,  J.  (in  summing  up). — If  the  prisoner  had  killed 
this  man,  it  would  have  been  murder  whether  he  intended 
to  loll  him  or  not ;  but  I  think  that  there  is  hardly  evidence 
hereto  support  a  charge  of  an  intent  to  murder.  A  person 
cannot  have  an  intent  to  murder,  or  an  intent  to  do  any 
other  thing,  without  intending  to  commit  murder  or  to  do 
that  other  thing.  It  would  be  a  contradiction  in  terms  if 
it  were  otherwise.  You  will  therefore  consider  whether 
theprisoner  had  an  intent  to  kill  this  man^  or  only  an  intent 
to  disable  him,  or  to  do  him  some  grievous  bodily  harm. 
If  m  this  case  death  had  ensued^  there  can  be  no  doubt 
that  the  offence  of  the  prisoner  would  have  been  murder; 
jet  I  think  that  it  would  be  too  much  to  say  that  the 
prisoner  intended  to  commit  murder. 

Verdict — Guilty  on  the  third  count  only. 

Skinner,  for  the  prosecution. 

[Attomey—Ciir/w.] 

(a)  6  C.  &  P.  784.    In  that     document  at  all  is  neceaiary  to 
^Bse,  Mr.  Justice  Patteion  says     authorize   an  execution  by  the 
[^  805]  that  if  the  Bheriff  ha»     BherifT,  and  that  the  calendar  ia  a 
^  prisoner  in  hia  cnstody  no     mere  memorial. 
B  B  !J 
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1047. 


WORCESTERSHIRE  ASSIZES. 

{Croum  Side,) 

BEFORE    MR.    JUSTICE   MAULE. 


Tt,    ..^,1  Reoina  v.  Haines. 

March  15th, 

ifitbcthc     Manslaughter.— The  first  count  of  the  indict- 

duty  of  a  per-    ment  statcd  (a),  that  the  prisoner,  in  and  upon  one  James 

son,  as  ground  \   x  *  m. 

bailiflfofa 

mine,  to  caase  the  mine  to  be  properlj  Tentilated  by  causing  air-headings  to  be  put  up  where 
necessary,  and  by  reason  of  his  omission  in  this  respect  another  be  kiUed  by  an  explosion  of  fire* 
damp,  such  person  is  guilty  of  manslaughter,  if,  by  such  his  omission,  he  was  guilty  of  a  wsnt 
of  ordinary  and  reasonable  precaution ;  and  if  it  was  his  plain  and  ordinary  duty  to  hare  canted 
an  air-heading  to  have  been  made,  and  a  man  using  reasonable  diligence  would  hare  done  it.  It 
is  no  defence  in  a  cose  of  manslaughter  that  the  death  of  the  deceased  was  caused  by  the  negli* 
gence  of  others,  as  well  as  by  that  of  the  prisoner;  for,  if  the  death  of  a  deceased  be  caoied 
])artly  by  the  negligence  of  the  prisoner,  and  partly  by  the  negligence  of  others,  the  prisoner 
and  all  those  others  are  guilty  of  manslaughter. 


(a)  The  indictment  was  in  the 
following  form : — 
Worcestershire,  1  The  juron  for 
to  wit.  Jour  Lady  the 
Queen,  upon  their  oath,  present 
that  Thomas  Haines,  late  of  &c., 
on  the  17th  day  of  November, 
A.  D.  1846,  at  &c.,  in  and  upon 
one  James  Shakespeare,  in  the 
fear  of  God  and  of  our  said  Lady 
the  Queen  then  and  there  being, 
feloniously  did  make  an  assault ; 
and  tliat  before  and  on  the  said 
17th  day  of  November,  in  the  year 
aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  it  became 
and  was  the  duty  of  the  said  T. 
IL  properly  to  ventilate,  and  to 
cause  and  procure  to  be  pro- 
perly ventilated,  a  certain  coal 
mine  there  situate,  called  Round 
Green  Colliery,  and  also  to  keep 


and  cause  to  be  kept  the  said 
mine  sufficiently  free  and  clear 
of  and  from  fire-damp,  and  all 
noxious  and  sulphurous  exhala- 
tions, gases,  and  vapours,  and  also 
to  keep  and  cause  to  be  kept  the 
said  mine  fit  and  safe  for  persons 
to  work  therein.  And  the  juron 
aforesaid,  upon  their  oaths  afore- 
said, do  further  present,  that  the 
said  T.  H.,  then  and  there  being 
wholly  unmindful  of  his  duty  in 
this  behalf,  on  the  day  and  jesr 
aforesaid,  and  during  the  time 
aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  feloni- 
ously did  omit  and  neglect  pro- 
perly to  ventilate  or  cause  or  pro- 
cure to  be  properly  ventilated  the 
said  mine,  and  did  also  then  and 
there,  and  during  the  time  afore- 
said, feloniously  omit  and  neglect 
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Sliakeapeare  did  make  an  assault ;  and  that  it  was  the  duty 
of  the  prisoner  to  ventilate  and  cause  to  be  ventilated  a 
certain  coal  nune>  and  to  cause  it  to  be  kept  free  from 
noxious  gases,  and  that  the  prisoner  feloniously  omitted  to 
cause  the  mine  to  be  kept  ventilated,  and  that  the  noxious 
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to  keep  or  cause  to  be  kept  the  said 
mine  sufficiently  free  and  clear  of 
and  from  fire-damp  and  noxious 
and  sulphurous  exhalations,  gases, 
and  Yspours ;  and  also,  during  the 
time  aforesaid,  did  then  and  there 
feloniously  omit  and  neglect  to 
keep  or  cause  to  be  kept  the  said 
mine  fit  and  safe  for  persons  to 
work  therein.  By  means  of  which 
said  seyeral  premises,  and  of  the 
said  felonious  omissions  and  ne- 
glects by  the  said  Thomas  Haines 
aforesaid,  divers  laiige  quantities 
of  fire-damp  and  other  noxious 
and  sulphurous  exhalations,  gases, 
and  TapouTS,  did,  on  the  said  17th 
day  of  November,  in  the  year 
aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesud,  in  the  said 
mine  there  accumulate,  and  did 
then  and  there  ignite  and  explode. 
By  means  of  which  said  ignition 
and  explosion,  caused  and  occa- 
sioned as  aforesaid,  the  said  J.  S., 
then  lawfully  being  in  the  said 
mine,  was  then  and  there  suffo- 
cated and  burnt,  of  which  said 
suffocation  and  burning  the  said 
J.  S.  then  and  there  died.    And 
the  jurors,  &c.,  do  say,  that  the 
said  T.  H.  him,  the  said  J.  S., 
in  manner  and  form  aforesaid, 
feloniously   did    kill   and   slay, 
againift  the  peace  of  our  Lady  the 
Qneeoy  her  crown  and  diguity. 

Second  Count. — And  the  ju- 
rors aforesaid,  upon  their  oath 
aforesaid,  du  further  present, 
that    thp   paid   T.    11.,    on    the 


day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county 
aforesaid,  in  and  upon  the  said 
J.  S.,  in  the  peace  &c.  then  and 
there  being,  feloniously  did  make 
an  assault;  and  that  it  then  and 
there  became  and  was  the  duty  of 
the  said  T.   II.  to  ventilate  a 
certain  coal  mine  there  situate, 
called  Round  Green  Colliery,  and 
to  render  the  same  fit  and  safe 
for  persons  to  work  therein.  And 
the  jurora  aforesaid,  upon  their 
oaths  aforesaid,  do  further  pre- 
sent, that  the  said  T.  H.,  well 
knowing  tliat  persons  were  then 
and  there  employed  in  the  said 
mine  in  the  working  thereof,  and 
being  wholly  unmindful  of  his 
duty,  did  then  and  there  feloni- 
ously omit  and  neglect  to  venti- 
late the  said  mine,  or  to  render 
the  same  fit  and  safe  for  persons 
to  work  therein.  By  means  where- 
of certain  gases,  exhalations,  va- 
pours, and  foul  air,  which  had 
then  and  there  accumulated  in 
the  said  mine,  did  then  and  there 
ignite  and  explode.  By  means  of 
which  said  ignition  and  explosion 
the  said  J.S*,  then  and  there  being 
a  person  lawfully  employed  in  the 
said  mine,  was  then  and  theru 
suffocated  and  bui*nt,  of  which 
said  suffocation  and  burning  the 
said  J.  S.  then  and  there,  in  the 
said  mine,  died  ;  and   so  the  ju- 
lors  &c.  do  say  &c.  (concluding 
as  in  the  first  count). 
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1847.        gases  accumulated  and  exploded^  whereby  the  said  J.  S., 
who  was  lawfully  in  the  said  mine,  was  killed. 

It  appeared  that  a  mine,  called  Bound  Green  Olliery, 
situate  at  Hales  Owen,  was  the  property  of  George  Parker, 
Esq.,  and  that  the  prisoner  was  a  sort  of  manager  of  it,  and 
called  the  ground  bailiiF;  that  another  person  was  imder 
him,  called  the  butty,  he  being  a  sort  of  foreman,  and  that 
the  deceased,  who  was  called  the  doggy,  was  a  kind  of 
second  foreman  under  the  butty. 

It  further  appeared,  that,  at  about  half-past  ax  o'clock 
on  the  morning  of  the  17th  of  November,  1846,  a  number 
of  men  were  working  in  a  large  chamber  in  the  cdliery, 
when  there  was  an  explorion  of  fire-damp,  by  which  nine- 
teen persons,  including  the  deceased  James  Shakespeare, 
were  killed ;  and  it  was  imputed,  on  the  part  of  the  prose- 
cution, that  this  exploidon  would  have  been  prevented  if 
the  prisoner  had  caused  an  air-heading  to  have  been  put 
up,  as  it  was  his  duty  to  have  done.  But  it  was  sought  to 
be  shewn  by  the  cross-examination  of  the  witnesses  for  the 
prosecution,  that  it  was  the  duty  of  the  butty  (who  was 
one  of  the  persons  killed  by  the  explosion)  to  have  reported 
to  the  prisoner  as  ground  bailiff  that  an  air-heading  was 
required ;  and  that,  as  far  as  appeared,  he  had  not  done  so. 

AUefi,  Serjt.,  for  the  prisoner,  submitted,  first,  that  the 
prisoner  was  not  guilty  of  any  negligence  at  all,  as  it  was 
only  his  duty  to  cause  ur-headings  to  be  put  up  on  the  re- 
quisition of  the  butty ;  and,  secondly,  that  a  person  who 
was  guilty  only  of  breach  of  duty  by  omission,  could  not 
be  found  guilty  of  manslaughter ;  for  that,  in  order  to  con- 
stitute that  offence,  there  must  be  some  wrongful  or  im- 
proper act  done  by  the  prisoner,  except  in  those  cases  where 
there  was  a  liability  known  to  the  law,  such  as  providing 
an  infant  with  food,  or  the  like.  He  cited  the  case  of  ^ 
ffina  V.  Alkn  (er). 

(c)  7  C.  &  P.  153. 
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Maule,  J.  (in  summing  up). — The  prisoner  is  charged 
with  manalaughtery  and  it  is  imputed,  that,  in  consequence 
of  his  omission  to  do  his  duty,  a  person  named  Shakespeare 
lost  his  life.  It  appears  that  the  prisoner  acted  as  ground 
bailiff  of  a  mine,  and  that»  as  such,  his  duty  was  to  regukte 
the  Tentilation,  and  direct  where  air-headings  should  be 
placed ;  and  the  questions  for  you  to  consider  are,  whether 
it  was  the  duty  of  the  prisoner  to  have  directed  an  air- 
headbg  to  be  made  in  this  mine;  and  whether,  by  his  omit- 
ting to  do  so,  he  was  guilty  of  a  want  of  reasonable  and 
ordinary  precaution.  If  you  are  satisfied  that  it  was  the 
oidinary  and  plain  duty  of  the  prisoner  to  have  caused  an 
air-heading  to  be  made  in  this  mine,  and  that  a  man  using 
reasonable  diligence  would  have  had  it  done,  and  that,  by 
the  omission,  the  death  of  the  deceased  occurred,  you  ought 
to  find  the  prisoner  guilty  of  manslaughter.  It  has  been 
contended  that  some  other  persons  were,  on  this  occasion, 
also  goilty  of  neglect.  Still,  assuming  that  to  be  so,  their 
neglect  win  not  excuse  the  prisoner;  for,  if  a  person's 
death  be  occasioned  by  the  neglect  of  several,  they  are  all 
goilty  of  manslaughter;  and  it  is  no  defence  for  one  who 
was  negligent  to  say  that  another  was  negligent  also,  and 
thus,  as  it  were,  try  to  divide  the  negligence  among  them. 

Verdict — ^Not  guilty  (rf).    . 

Huddkston  and  Hooper,  for  the  prosecution. 

AUen,  Seijt.,  and  Whitmorey  for  the  prisoner. 

[  Attomies —  WiUony  and  Fellawea,'] 

{d)  See  the  case  of  Regina  v.  BarraU,  Ante,  p.  843. 


CAS£S  ON  THE 

STAFFORDSHIRE  ASSIZES- 
(Civil  Side). 

BEFORE  MR.  JU9TICE  BfAULE. 


Marth20th.  Bowers  r.  Nixon. 

The  enactmeato  OoVENANT.— The  declaration  ertated,  that  John  Phil* 
flmendm^u  at  '^^P^'  ^^^  elder,  was  selaed  as  of  fee  of  the  messuage,  landa» 
Nisi  PriMf         &c.,  thereinafter  mentioned  to  have  been  demised  to  Wil- 

were  intended 

tomeetyari-  liam  Nixon,  the  elder,  sinoe  deceased,  and  the  defendant; 
from  mere  siipi  and  that  the  said  John  Phillips,  being  so  seised,  on  the  27  th 
and^^ot"i-  ^y  ^  Ma,j,  1808,  by  a  certdn  indenture  made  between 
i*°  VdT  ^"^  ^^®  ^^  John  Phillips  of  the  one  part,  and  the  said  William 
par^  has  in^      Nixon,  the  elder,  and  the  defendant,  of  the  other  part  [of 

tentionally  and        ,  .  ,  «     .  ,  t     ,.,     ,       .  .   . 

designedly  which  profcrt  was  made],  did  demise  certain  messuages, 
^dteg^Ui  a  ^^  *^'  ^^  ^^  ^^  William  Nixon,  the  elder,  and  the 
manner  which    defendant  for  ninety-nine  years,  if  either  the  said  William 

ffiTes  rise  to  the 

objection.  Nixon,  the  elder,  or  the  defendant  should  so  long  live, 

tiff'dici^^on  yielding  and  paying  therefore  yearly,  and  every  year,  unto 
accordi"*to*  **  *^®  ^^  John  Phillips,  his  heirs  and  assigns,  the  yearly  rent 
what  he  con-  of  £100,  by  half-yearly  payments,  and  also  yielding  and 
effect,  and  the  paying  *'  also  upou  the  days  or  times  of  payment  of  the  aud 
holTtharthat  is  yearly  rent  first  above  mentioned,  over  and  above  the  same 
not  ^^«  ^^  rent,  b,  further  yearly  rent  or  suniy  according  to  tlie  rate  of 
deed,  thU  £20  the  acre^  for  every  acre  of  grazing  land  which  should 

sochaYariamse    be  ploughed  up."    "And  also  yielding  and  paying  unto 
amended  i^       the  Said  J.  P.,  his  heirs  and  assigns,  at  or  upon  the  days  or 
Nisi  Prins.         timcs  of  payment  of  the  stdd  yearly  rent  first  above  named, 
over  and  above  the  said  rents  so  reserved  as  aforesaid,  ac- 
cording to  the  rate  of  £20  the  acre,  for  every  acre  that 
should  be  underlet,  or  cropped  with  rape,  woad,  or  iK)tatoce, 
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(except  potatoes  in  the  garden,  or  half  an  acre  of  flax  or  ^  1847 
hemp  at  one  time),  or  which  should  have  more  than  three 
crops  of  grain  in  one  course  of  tillage/'  &&,  the  smd  seve- 
ral eventual  or  contingent  rents,  if  any  such  should  be- 
come due,  to  be  additional  to  the  first-mentioned  rent,  and 
to  be  paid  and  payable  half-yearly,  by  equal  portions,  and 
the  first  payment  to  be  made  at  that  day  of  payment  of  the 
first-mentioned  rent,  which  should  first  and  next  happen  after 
such  eventual  or  contingent  rent  should  be  incurred,  and 
to  continue  payable  from  thenceforth  during  all  the  residue 
of  the  term  thereby  created.  The  declaration  then  went  on 
to  state,  that  the  said  W.  N.  and  the  defendant  did  by  the 
said  indenture,  covenant  with  J.  P.  and  his  heirs,  that  they 
would  well  and  truly  pay  the  yearly  rent,  and  also  the  said 
several  eventual  additional  rente,  or  such  of  them,  if  any, 
as  should  be  incurred  or  become  due,  on  the  several  days  and 
times,  and  in  manner  and  form  above  expressed,  according 
to  the  true  intent  and  meaning  of  the  said  indenture.  The 
declaration  then  went  on  to  deduce  the  plaintijBT's  title  to 
the  reversion,  and  to  assign  seven  breaches  of  the  covenants ; 
the  first  breach  being  for  non-payment  of  half  a  year's 
origmal  rent^  the  other  six  being  for  acts  for  which,  by  the 
lease,  the  defendant  became  liable  for  additional  sums  under 
the  second  and  third  reddendum  clauses;  and  in  the  assign- 
ing of  each  of  those  breaches  it  was  alleged,  that  the  de- 
fendant became  liable  to  a  further  yearly  rent  of  £20  per 
acre.  Pleas,  Jirst^  non  est  factum ;  second  and  thirds  two 
pleas,  denying  four  of  the  breaches. 

The  lease  was  put  in.  It  was  precisely  as  stated  in  the 
declaration,. except  that  between  the  second  and  third  red* 
dendum  clauses,  and  the  stipulation  as  to  the  payment  of 
the  eventual  rents,  there  was  in  the  lease  a  reddendum  of 
"a  further  yearly  rent  or  sum,  according  to  the  rate*'  of 
£20  per  acre,  for  mowing  meadow  land  three  years  succes- 
sively without  manuring ;  and  of  this  reddendum  no  notice 
was  taken  in  the  declaration. 
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1847.  ^  Talfourd,  Seijt.,  for  the  defendant — I  submit  that  tlrere 

is  a  variance  between  the  lease  and  the  setting  it  out  in  the 
declaration^  The  declaration  treats  the  penal  sums,  reco- 
verable for  the  alleged  breaches  of  covenant,  as  rents  pay- 
able annually  to  the  end  of  the  term ;  whereas,  by  that  part 
of  the  reddendum  which  applies  expressly  to  some  of  them, 
they  are  not  reserved  as  "  rents,*'  or  as  payable  "  yearly,"  or 
more  than  once  for  each  breach ;  and  the  pleader  seeks  to 
make  them  all  ''rents,"  by  omitting  the  first  part  of  the 
fourth  reddendum,  and  then  bringing  the  latter  part,  as  to 
*'  the  said  several  eventual  or  contingent  rents,"  in  juxta- 
position with  the  previous  reddendum,  and  so  making  it 
appear  that  the  penalties  reserved  by  that  were  reserved 
as  annual  rents  by  the  parties ;  whereas,  in  fact^  the  only 
**  eventual  or  contingent  rents  "  to  which  these  words  of  the 
fourth  reddendum  refer,  are  the  "further  yearly  rent,*'  re- 
served eo  nomine  by  the  second  reddendum,  for  breaking  up 
meadow  land,  and  the  "further  yearly  rent,"  reserved  also 
eo  nomine  by  the  last  reddendum,  for  mowing  meadow  land 
for  three  years  successively  without  manuring.  All  the 
breaches  in  the  declaration  are  for  these  alleged  "  contingent 
rents,"  and  not  according  to  the  fact,  or  the  words  of  the 
third  reddendum. 

WhateJeyy  for  the  plaintiff. — If  this  be  a  variance  in  the 
setting  out  of  the  lease,  I  trust  that  your  Lordship  will 
allow  it  to  be  amended  {a). 

Maule,  J. — It  appears  to  me,  that  the  enactments  for 
allowing  amendments  at  Nisi  Prius  were  intended  to  meet 
variances  arising  from  mere  slips  or  accidents,  and  that  they 
do  not  extend  to  a  case  like  the  present,  in  which  the  party 


(a)  See  the  stat.  8  &  4  Will.  4,  ing  facts  specially  ;  and  eee  also 
c.  42,  sect.  23,  as  to  amendments,  the  case  of  Frankum  v.  Earl  of 
and  sect.  24,  as  to  the  jury  find-      Falmouth,  6  C.  &  P.  529. 


In  the  ensuing  Term,  Talfourd^  Serjt.,  moved  in  pnrsa- 
ance  of  the  leave  given ;  but  the  Court  of  Queen's  Bench, 
after  taking  time  to  consider,  refused  a  rule. 
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has  inteutionalljr  and  designedly  framed  his  pleading  in  a      ^^7. 
manner  which  gives  rise  to  this  objection.     This  being  my 
opinion,  and  the  allowance  of  amendments  being  entirely  in 
the  discretion  of  the  judge  at  Nisi  Frius,  I  shall  not  allow 
an  amendment  in  this  case. 

HiB  Lordship  afterwards  ruled  that  this  was  not  a  vari- 
ance, but  gave  Talfourd,  Ser)t,  leave  to  move  to  enter  a 
verdict  for  the  defendant  on  the  first  issue,  if  the  Court 
of  Queen's  Bench  should  be  of  opinion  that  there  was  a 
yariance. 

Verdict  for  the  plaintiff  on  the  issue  on  non  est 
factum^  and  on  the  first,  second,  third,  and 
seventh  breaches ;  and  for  the  defendant  on 
the  fourth,  fifth,  and  sixth  breaches. 

Whateley  and  Wkitmore,  for  the  phdntiff. 

Tcdfaurdj  Serjt.,  P.  M^Mahon,  and  HennikeTf  for  the 
defendant. 

[Attoniie8--J3/a^;^,  and  B,  Wameford,'] 
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1847. 


{Crown  Side.) 

BEFORE    MR.    SERJEANT   GASELEE. 


March  \M. 


Where,  on  the 
trial  of  a  case  of 
rape,  it  was 
wished  on  the 
part  of  the 
prisoner  that 
the  jury  should 
see  the  place 
at  which  the 
offence  was  said 
to  have  been 
committed,  and 
the  place  was  so 
near  to  the 
Court  that  the 
jury  could  have 
a  Tiew  without 
incouTenience, 
the  judge  al- 
lowed a  view, 
although  the 
prosecutor  did 
not  consent  to 
it. 


Kegina  v.  Thomas  Whalley. 

IvAPE. — The  prisoner  was  indicted  for  having  ravished 
Mary  Rotchell  on  the  18th  of  January,  1847,  at  the  parish 
of  Castlechurch. 

It  appeared  from  the  evidence  of  the  prosecutrix,  that 
the  offence  was  committed  at  a  little  before  six  o'clock  in 
the  evening  of  the  18th  of  January,  1847,  in  a  garden 
situate  about  two  hundred  yards  south-west  of  the  bridge  at 
Stafford. 

W.  Johnstone  Neale,  for  the  prisoner^  in  addressing  the 
jury,  expressed  a  wish  that  the  jury  should  see  the  place  at 
which  the  offence  was  alleged  to  have  been  committed, 
which  he  stated  to  be  a  garden  close  to  the  town  of  Staf- 
ford, adjoining  to  a  public  footpath,  from  which  it  was 
separated  by  a  wall  not  two  feet  high,  and  near  a  number 
of  houses  and  several  roads. 


Greavesy  for  the  prosecution. — It  may  be  doubtful,  ac- 
cording to  the  authorities,  whether,  in  a  criminal  case  at  the 
assizes,  there  can  be  a  view  except  by  the  consent  of  the 
prosecutor  (a).     If  your  Lordship  thinks  that  a  view  ought 


(a)  Mr.Chitty,  in  his  Treatise 
oil  the  Crim.  Law,  (Vol.  1,  c.  9, 
tit.  Certiorari,  p.  373),  says:  "  It 
[the  writ  of  certiorari']  may  also 
be  desirable  where  he  [the  de- 
fendant^  is  indicted  at  the  assizes 
for  a  nuisance,  in  order  to  com- 
pel a  view  of  the  premises,  so  as 
to  enable  him  to  shape  hib  de< 


fence,  which  he  cannot  obtain 
from  the  judge  in  the  country 
without  the  prosecutor's  con- 
sent;*' and  for  this  Mr.  Chitly 
cites  I  Sess.  Ca.  180,  and  2  Bar- 
nard. 214. 

In  the  case  of  The  King  >'• 
llatchl^  Tradffcly,  (M.  T.  173--' V 
1  Sess.  Ca.  180,  «  Mr.  FazakeilN 
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to  be  had  I  will  not  object;  but  I  wish  it  to  be  understood 
that  I  do  not  consent  to  it. 


1047. 


mored  for  a  certiorari  to  remove 
an  iDdictment  found  at  the  Salop 
Assizes  for  stopping  a  water- 
course ;  and  said,  the  reason  they 
desired  to  remove  it  was,  becaose 
the  defendant  would  be  under 
the  necesnty  to  have  a  view  in 
order  to  make  hb  defence,  and 
that  withcut  the  consent  of  the 
protecutor  they  could  noi  have  a 
view  on  anjf  indictment  found  at 
the  auizes;  but  when  the  indict- 
ment was  in  this  Court,  they 
should  then  be  entitled  on  the 
act  of  Parliament  in  course.  The 
Court  said,  that  it  did  not  appear 
bat  that  the  prosecutor  would 
consent,  and  that  he  should  have 
hsd  an  affidavit  of  an  application 
to  the  prosecutor  for  a  view; 
however,  a  rule  was  granted  to 
shew  cause." 

The  same  case  is  reported  more 
shortly  as  Anonymous,  2  Bamar- 
diston  Rep.  214 ;  and  there  Mr. 
Fazakerly  is  reported  to  have  said 
that  "  the  defendant  wanted  a 
new,  which  he  could  not  have 
granted  him  at  the  assizes" 

In  the  case  of  Bex  v.  Redman, 
(T.  T.  1766),  Sayer's  Rep.  303, 
"  Upon  a  rule  to  show  cause  why 
a  view  should  not  be  had  in  an 
indictment,  it  appeared  from  the 
report  of  the  secondary  of  the 
Crown  Office,  that,  according  to 
the  usual  practice  of  the  Court^  a 
view  ought  not  to  be  ordered  in 
an  indictment,  or  in  an  inform- 
ation, without  consent;  and  the 
role  was  discharged.  And  by 
Denisony  J.,  **The  practice  of  the 
Court  has  been  very  proper ;  the 
power  given  to  the  Court  by  the 


4  Anne,  c.  16,  of  ordering  a  view 
being  confined  to  civil  actions.*' 

In  1  Burr.  Rep.  253,  are  certain 
regulations  made  in  the  King's 
Bench,  in  1765,  as  to  rules  for  a 
view  in  civil  cases,  and  to  them 
Sir  J,  Burrow  appends  tliis  note : 
«  N.  B.--4  &  5  Anne,  c.  16,  s.  8, 
does  not  extend  to  criminal  cases, 
so  that  in  them  there  can  be  no 
rule  for  a  view  without  mutual 
consent." 

By  the  stat.  6  Geo.  4,  c.  50» 
8.  62,  so  much  of  the  stat.  4 
&  5  Anne,  c.  16,  ''as  relates  to 
writs  of  venire  facias,  and  to 
jurors  having  a  view,"  is  re- 
pealed ;  and  by  the  same  statute 
and  section,  the  stat.  3  Geo.  2, 
c.  25,  is  wholly  repealed ;  and  by 
the  stat.  6  Geo.  4^  c.  50,  s.  23,  it 
is  enacted,  ''that  where  in  any 
case,  either  eivU  or  criminal,  or 
on  any  penal  statute  depending  in 
any  of  the  said  courts  of  record  at 
Westminster,  or  in  the  counties 
palatine,  or  great  sessions  in 
Walesy  it  shall  appear  to  any  of 
the  respective  courts,  or  to  any 
judge  thereof  in  vacation,  that  it 
will  be  proper  and  necessary  that 
some  of  the  jurors  who  are  to  try 
the  issues  in  such  case  should 
have  a  view  of  the  place  in  ques- 
tion, in  order  to  their  better  un- 
derstanding the  evidence  that 
may  be  given  upon  the  trial  of 
such  issues,  in  every  such  case, 
such  court,  or  any  judge  thereof 
in  vacation,  may  oider  a  rule  to 
be  drawn  up,  containing  the 
usual  terms,  and  also  requiring, 
if  such  court  or  judge  shall  so 
think  fit,  the  party  applying  for 
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Oaselee,  Serjt.,  haying  conferred  with  Mr.  Justice 
Maule,  said,  '^  I  have  conferred  with  Mr.  Justice  Mank^  who 
says,  that,  if  it  is  wished  on  the  part  of  the  prisoner  that  the 
jury  should  see  the  place  at  which  the  offence  is  sud  to 
have  been  committed,  and  the  place  be  so  near  to  the 
Court  that  the  jury  can  have  the  view  without  inconve- 
nience, he  is  of  opinion  that  the  jury  should  have  a  view." 


The  jury,  accompanied  by  the  under-sheriff  and  the 
chief  constable  of  the  county,  and  attended  by  twenty 
policemen  and  twelve  javelin  men,  went  out  of  Court,  and 
went  to  the  place  at  which  the  prosecutrix  alleged  that  the 
offence  had  been  committed. 

After  the  jury  had  returned  into  Court,  witnesses  were 

called  for  the  prisoner. 

Verdict — Guilty. 
Greaves,  for  the  prosecution. 

fV.  Johnstone  Neale,  saidfF.H.  Cooke,  for  the  prisoner. 

[Attomies — Passman,  and  Barler.'] 


the  view  to  deposit  in  the  hands 
of  the  undeivsheriff  a  sum  of 
moDey  to  he  named  in  the  rule, 
for  payment  of  the  expenses  of 
the  Yiew,  and  commanding  spe- 
cial writs  of  venire  facias,  dis- 
tringas, or  habeas  corpora,  to 
issue,  by  which  the  sherifiP,  or 
other  minister  to  whom  the  said 
writs  shall  be  directed,  shall  be 
commanded  to  have  six  or  more 
of  the  jnrors  named  in  such 
writs,  or  in  the  panels  thereto 
annexed,  (who shall  be  mutually 
consented  to  by  the  parties,  or,  if 
they  cannot  agree,  shall  be  nomi- 
nated by  the  sheriff  or  such  other 
minister  as  aforesaid,)  at  the 
place  in  question,  some  conve- 
nient time  before  the  trial,  who 
then  and  there  shall  have  the 


place  in  question  shewn  to  them 
by  two  persons  in  the  said  writs 
named,  to  be  appointed  by  the 
court  or  judge ;  and  the  said  she- 
riff or  other  minbter  who  is  to 
execute  any  such  writ  shall,  hy 
a  special  return  upon  the  same^ 
certify  that  the  view  hath  been 
had  according  to  the  command 
of  the  same,  and  shall  specify  the 
names  of  the  viewers.*' 

By  sect.  22  and  sect.  24  of  the 
same  statute,  it  is  enacted,  that 
the  trial  shall  be  appointed  to 
take  place  during  the  attendanee 
of  that  set  of  jurors  in  which  the 
viewers  are  included,  and  that 
the  viewers,  or  such  of  them  as 
shall  appear,  shall  be  the  fint 
sworn  on  the  jury  to  try  the 
case. 
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MONMOUTHSHIRE  ASSIZES. 
{Crown  Side), 

BEFOBE  MR.  JUSTICE  MAULE. 


Regina  V.  Martin  Kelly  and  James  McCarthy. 

1j  ABCENY. — The  prisoners  were  indicted  for  stealing  j.  had  employ- 
two  bushels  of  oats,  the  property  of  John  James,  on  the  gaciuofoiS, 
13th  day  of  February,  1847.  f^  fi^Ta^''' 

It  appeared  that  the  prisoner  Kelly  was  hired  by  Mr.  lei  on  to  the 
James  to  draw  oats  in  sacks  from  a  vessel  to  the  warehouse  who  was  to  ' 
of  Mr.  James,  and  that  the  prisoner  McCarthy  was  em-  Sr2i^s"toTha 
ployed  by  Mr.  James  to  load  the  sacks  out  of  the  vessel  into  wareboiwe  of 

V*     By  pre* 

the  trams  on  which  they  were  carried.     The  trams  were  nous  concert 

the  trams  of  the  prisoner  Kelly.     It  appeared  that  a  con-  k^^^wct" 

versation  had  taken  place  between  the  two  prisoners  whilst  ^i^^^o^Au 


one  load  was  being  conveyed  to  the  warehouse,  in  which  wcks  and  put 
Kelly  had  said,  ''  It  is  all  right;"  and  shortly  afterwards,  bag  in  the  ab. 
McCarthy  was  seen  emptying  oats  out  of  two  sacks  which  hidden  under  a* 
were  on  a  tram  close  to  the  vessel,  into  a  nosebag,  which  he  *«*»•    K.  re- 

^^  tamed  in  a  few 

then  placed  under  the  tram.   Kelly,  at  this  time,  was  absent  minatea  and 
with  a  load,  but  returned  in  a  few  minutes  to  the  vessel  bag  and  iito*^ 
with  an  empty  tram,  and  took  the  nosebag  from  under  the  ^deTthcTr^m 
tram  where  M'Cardiy  had  placed  it,  and  put.it  on  the  tram,  «o<i  took  them 
and  drove  off  with  it,  McCarthy  being  at  the  time  he  took  then  within 
the  nosebag  from  under  the  tram  on  the  vessel,  which  lay  yarSof  Wm: 
dose  to  the  tram,  and  within  three  or  four  yards  of  Kelly.    T^^^'  ***** 

^  ■'       both  were  pnn- 

cipals  in  the 

HuddUstoUj  for  the  prisoner  Kelly. — I  submit  that  Kelly  thaTK.'iwnot 

13  entitled  to  be  acquitted.     He  was  not  present  when  the  Jk^^u ^m^ 

oats  were  stolen.     They  were  removed  from   the   tram  «u  one  trans- 
action and 
both  had  con- 
curred in  it,  and  both  had  been  present  at  some  parts  of  the  transaction,  both  could  be  con- 
Ticted  as  principals  in  the  larceny. 


CASES  ON  THE 

altogether^  and  the  dbtance  is  immaterial ;  and  it  appears 
from  the  cases  of  Sex  v.  Dyer  (a),  Bex  v.  Atwett  (b\  Bex  v. 
King  {c)y  that  any  removal  from  the  owner's  premises  con- 
stitutes the  larceny^  and  a  co-operation  afterwards  is  a 
receiving. 

GreaveSf  for  the  prosecution. — The  evidence  shews  pre- 
vious concert,  and  a  removal  by  Kelly,  in  pursuance  of  that 
concert,  whilst  McCarthy  was  near  enough  to  assbt  There 
was  no  receiving  by  Kelly  from  any  one.  His  was  a  new 
taking.  If  any  third  person  had  taken  away  the  oats  fiom 
the  place  where  McCarthy  place'd  them,  he  would  have 
been  a  principal  and  not  a  receiver.  The  property  was  not 
changed  by  the  asportation  by  McCarthy.  Nor  was  it  so 
removed  as  to  make  a  complete  transaction.  If  it  had  been 
left  on  the  tram,  no  question  could  have  been  raised  that  it 
remained  in  the  same  place,  and  here  it  was  only  placed 
under  instead  of  on  the  tram.  It  was,  in  fact,  rather  placed 
there  for  the  purpose  of  removal,  than  removed.  All  that 
took  place  was  part  of  the  same  transaction ;  and  it  is  not 
necessary  to  make  a  party  a  principal  that  he  should  be 
present  during  the  whole  transaction. 

Maule,  J. — I  think  the  evidence  shews  that  this  was  all 
one  transaction,  in  which  both  concurred;  and  I  think  both 
having  concurred,  and  both  having  been  present  at  some 
parts  of  the  transaction,  both  may  be  convicted,  and  I  shall 
not  reserve  the  point. 

The  jury  found  both  the  prisoners  guilty. 

Chreavesy  for  the  prosecution. 

Huddlestan^  for  the  prisoner  Kelly. 

[A^ttornies— JSjTcA  4f  Daviesy  and  Owen.'] 

(a)  2  Ea.  P.  C.  767.  Dyer,  and  Rex   v.  Atwelly  are 

(b)  Id.  768.  cited  in  2  Greav.  ed.  of  Raas.  C. 

(c)  R.  &  R.  C.  C.  332.    This  &  M,  239,  240. 
case  and  also  the  cases  of  Bex  v. 
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GLOUCESTERSHIRE  ASSIZES. 
{Civil  Side.) 

BEFORE  MR.  JUSTICE  MAULB. 


TOWNSEND  V.  SyBIS. 

Assumpsit  for  breach  of  promise  of  marriage.  Pleas, 
Ist,  Non-assumpsit ;  2Dd,  A  rescinding  of  the  contract  bj 
mutual  consent ;  Srd,  A  plea  of  payment  of  5L  in  satis- 
faction. 

The  jury  found  a  verdict  for  the  plaintiff  on 

all  the  issues,  with  a  farthing  damages. 

Talfaurd,  Serjt.,  applied  to  the  learned  judge  to  grant  a 
certificate  under  the  stat.  43  Eliz.  c.  6,  s.  2,  as  that  statute 
is  still  in  force  in  cases  of  this  kind. 

Maule,  J.,  granted  the  certificate  (a). 


The  ttat.  43 
Elis.  c.  6,  s.  2, 
which  autho- 
rises the  jadge 
to  grant  a  cer- 
tificate to  de- 
prive the  plain* 
tiff  of  costs 
where  less  than 
40«.  damages 
are  recovered  is 
still  in  force  as 
to  actions  on 
promises,  e.  g. 
in  actions  for 
breach  of  pro- 
mise of  mar- 
riage. 


(a)  By  the  stat.  43  Eliz.  c.  6, 
8. 2y  it  is  enacted,  that  **  if  upon 
Qffy  action  personal  to  be  brought 
in  any  her  Majesty's  courts  at 
Westminater,  not  hwng  for  any 
title  or  interegt  of  lands,  nor  eon- 
ceminff  the  freehold  or  inheritance 
of  any  lands,  nor  for  any  battery, 
it  shall  appear  to  the  judges  for 
the  same  courts  and  so  signified 
or  set  down  by  the  justices  before 
whom  the  same  shall  be  tried, 
that  the  ddft  or  damages  to  be 
recovered  therein,  in  the  same 
oourt,  shall  not  amount  to  the 
sum  of  forty  shillings  or  aboye, 
that,  in  every  such  case,  the 
judges  and  justices,  before  whom 

VOL.  n.  c 


any  such  action  shall  be  pursued, 
shall  not  award  for  costs,  to  the 
party  plaintiflT,  any  greater  or 
more  costs  than  the  sum  of  the 
debt  or  damagea  so  recovered  shall 
amount  unto,  but  less  at  their 
discretions." 

By  the  stat.  3  &  4  Vict  c.  24, 
the  stat.  43  Eliz.  c.  6,  is  repealed, 
^'  so  far  as  it  relates  to  costs 
in  actions  of  trespass,  or  tres- 
pass on  tho  case.''  And  by 
sect.  2  of  the  sUt  3  &  4  Vict, 
c.  24,  it  is  enacted,  that  if  the 
plaintiff  in  <*  any  action  of  tres- 
pass, or  trespass  on  the  case,"  in 
the  superior  courts,  or  in  C.  P.  at 
Lancaster  or  Durham,  shall  re- 
C  N.  p. 
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1847.  JV.  J.  Alexander^  W.  H.  Cooke,  and  G.  H.  Jones,  for  the 

TowNBKND     plaintiff. 

Talfourd,  SerjU,  and  Godson,  for  the  defendant 
[Attomies— jRfwA^ur^y  and  Smattridffe,'] 


V. 

Symi. 


cover  by  verdict  less  damages 
than  forty  shillings^  he  shall  not 
be  entitled  to  an^  casts,  rxnlex  the 
judge  or  presiding  officer  shall 
certify  "  that  the  action  was 
really  brought  to  try  a  right 
besides  the  mere  right  to  re- 
cover damages  for  the  trespass 
or  grievance  for  which  the  ac- 
tion shall  have  been  brought, 
or  that  the  trespass  or  griev- 
ance in  respect  of  which  the  ac- 


tion was  brought  was  wilful  and 
malicious.*'  And  by  sect.  3  of 
the  same  statute  it  is  provided 
that  these  provisions  shall  not 
extend  to  deprive  plaintifis  of 
costs  for  trespasses  to  real  pro- 
perty, committed  after  notice 
not  to  trespass  on  such  property 
has  been  served  on  the  defendant, 
or  left  at  his  last  reputed  or 
known  place  of  abode. 


STAFFORDSHIRE  WINTER  ASSIZES,  1844  («). 


BEFORB   MB.  JUSTICE   COLTMAN. 


Regina  V.  Paul  Downing  and  Charles  Powys. 


Two  prisoners  J\lIURDER, — The  indictment  was  in  the  foUoAving  form : 
— First  count,  The  jurors  &c.  present,  that  Paul  Down- 
ing, late  of  &c.,  and  Charles  Powys,  late  of  &c..  on  the  5th 
day  of  August,  a.d.  1844,  at  &c.,  **in  and  upon  one  Wil- 


were  indicted 
for  murder. 
The  iirst  count 
of  the  indict- 
ment charged 
that  P.  D.  and 
C.  P.,  on  &Cm 

at  &c.y  in  and  upon  one  W.  C.  did  make  an  aBS4ult,  and  thct  P.  D.  with  a  g;nn  shot  W.  C.» 
giving  him  a  mortal  wound,  &c.,  of  which  he  died,  and  that  C.  P.  was  felonioaslj  pment  aid- 
ing  and  abetting ;  and  so  the  jurors,  &c.,  do  say,  that  the  said  P.  D.  and  C.  P.  feloaionsly,  &£•• 
did  murder  W.  C.  The  second  count  charaed  that  both  the  prisoners  '*  afterwards,  to  wit, 
upon  the  same  day,  in  the  year  aforesaid,  with  force  and  arms,  at  the  purish  aforesaid,  in  snd 
upon  the  Mid  W.  C.  did  make  an  assault,"  and  that  C.  P.  with  a  gun  shot  W.  C,  giring  him 
a  mortal  wound  of  which  be  died ;  and  so  &c.,  P.  D.  and  C.  P.  did  murder  the  said  W.C  The 
jury  found  both  the  prisoners  guilty,  but  were  not  satisfied  as  to  which  fired  the  gun : — Held^ 
that  the  conviction  was  right ;  and  that  as  each  count  was  good,  and  the  same  evidence  would 
support  either  count,  it  was  not  essential  that  the  jury  should  find  which  of  the  prisoners  fired 
the  gun. 


{a)  This  ease  was  omitted  in  its  proper  order. 
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liam  Cooper,  in  the  peace  of  God  and  our  said  Lady  1844. 
the  Queen  then  and  there  being,  feloniously,  wilfully,  and 
of  their  malice  aforethought^  did  make  an  assault;  and  that 
the  said  Paul  Downing,  a  certain  gun  of  the  yalue  of  ten 
shillings,  then  and  there  loaded  with  gunpowder  and 
leaden  diot,  which  sud  gun  he  the  said  Paul  Downing,  in 
both  his  hands,  then  and  there  had  and  held,  to,  at,  against, 
aod  upon  the  said  William  Cooper,  did  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought, 
shoot  off  and  discharge;  and  that  the  said  Paul  Downing, 
with  the  shot  aforesiud,  out  of  the  gun  aforesaid,  so  shot 
off  and  discharged  by  him  the  said  Paul  Downing  as  afore- 
aud,  the  said  William  Cooper,  in  and  upon  the  face,"  &a 
[describing  the  mortal  wounds  and  the  death  in  the  usual 
way] ;  ^'  and  that  the  said  Charles  Powys  then  and  there 
felonioudy,  wilfully,  and  of  his  malice  aforethought,  was 
present,  aiding,  abetting,  and  assisting  the  said  Paul  Down- 
ing the  felony  and  murder  aforesaid,  in  manner  and  form 
aforesaid,  to  do  and  commit ;  and  so  the  jurors  aforesaid, 
npon  their  oaths  aforesfdd,  do  say,  that  the  said  Paul  Down- 
ing and  Charles  Powys,  him  the  said  William  Cooper,  in 
manner  and  form  aforesaid,  feloniously,  wilfully,  and  of 
their  malice  aforethought,  did  kill  and  murder,  against  the 
peace,"  &c 

Second  county  "And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present,  that  the  said  Paul 
Downing  and  Charles  Powys,  not  having  the  fear  of  God 
before  their  eyes,  but  being  moved  and  seduced  by  the  in- 
stigation of  the  devil,  afterwards^  to  mt^  on  the  same  day^ 
aTld  in  the  year  (iforesaidy  with  force  and  arms,  at  the  parish 
^foresaid,  in  the  county  aforesaid,  in  and  upon  the  said  Wil- 
liam Cooper,  in  the  peace  of  God  and  our  said  Lady  the 
Queen  then  and  there  being,  feloniously,  wilfully,  and  of 
their  malice  aforethought,  did  make  an  assault ;  and  that 
the  said  Charles  Powys,  a  certain  gun  of  the  value  of  ten 
shillings,  then  and  there  loaded  with  gunpowder  and  leaden 
shot,  which  said  gun  he  the  said  Charles  Powys  in  both  his 

c  c2 
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3844.^  hands  then  and  there  had  and  held,  to,  at,  against,  and  upon 
the  said  William  Cooper,  did  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought,  shoot  off  and  dis- 
charge ;  and  that  the  scud  Charles  Powys,  with  the  shot 
aforesaid,  out  of  the  gun  aforesaid  so  shot  off  and  discharged 
by  him  the  said  Charles  Powys  as  aforesaid,  the  said  Wil- 
liam Cooper  in  and  upon  the  said,"  &c.  [describing  the  mor- 
tal wounds  and  death] ;  **  and  that  the  said  Paul  Downing 
then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, was  present,  idding,  abetting,  and  assisting  the 
said  Charles  Powys  the  felony  and  murder  aforesaid,  in 
manner  and  form  aforesaid,  to  do  and  conmiit ;  and  so  the 
jurors  aforesaid,  npon  their  oaths  aforesaid,  do  say,  that 
the  said  Charles  Powys  and  Paul  Downing  him  the  said 
William  Cooper,  in  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  their  malice  aforethought,  did  kill  and 
murder,  against  the  peace  of  our  said  Lady  the  Queen,"  &a 

The  jury  found  both  the  prisoners  guilty;  but  added,  that 
they  were  not  satisfied  which  of  the  prisoners  fired  the  gun, 
but  were  satisfied  that  one  of  the  prisoners  fired  the  gun, 
and  that  the  other  was  present  aiding  and  abetting. 

CoLTMAN,  J. — It  is  immaterial  whose  hand  it  was  that 
fired  the  gun,  if  one  of  the  prisoners  did  it,  and  the  other 
was  present  aiding  and  abetting  him.  If  you  are  satisfied 
that  one  of  the  two  prisoners  fired  the  gun,  and  that  the 
other  was  present  aiding  and  abetting  him  in  so  doing,  yon 
ought  to  find  them  both  guilty. 

Huddkstan,  for  the  prisoners.— I  submit  that  the  pri- 
soners being  charged  differently  in  the  two  counts  of  the 
indictment,  the  jury  ought  to  be  instructed  to  find  the  pri- 
soners guilty  on  one  or  other  of  the  counts  only. 

CoLTBCAN,  J.— It  seems  to  me,  that  as  the  evidcDCC 
equally  supports  either  count  of  the  indictment,  it  is  not 
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neoeflsary  to  give  the  jury  any  such  direction ;  and  that  if      ^  1844. 
the  jury  are  satisfied  that  one  of  the  two  prisoners  fired  the 
gon,  and  that  the  other  was  present  aiding  and  abetting, 
they  are  both  liable  to  be  found  guilty. 

The  jury  found  a  general  verdict  of  Ouilty 
as  to  both  the  prisoners. 

CoLTMAN,  J.,  passed  sentence  of  death  upon  the  pri- 
fionersy  but  reserved  the  case  for  the  opinion  of  the  fifteen 
judges,  on  the  question,  whether  there  was  any  l^al  ob- 
jection to  the  sentence  being  carried  into  effect. 

E.  Yardley  and  Bofughegy  for  the  prosecution. 

AUen  and  Huddlestan,  for  the  prisoners. 

[Attomies— (TrofiMam,  and  Jones.'} 


BEFORE    LORD    DENMAN,    C.  J. ;     tlNDAL,    C.  J.;    POLLOCK,  1845. 

C.  B.;   PARKE,    B.;    ALDER80N,    B.;   PATTE80N,    J.;   COLE-       •^«»*  !»*• 
RIDGE,  J.  ;    COLTMAN,  J.  ;  GUBNET,  B.;  MAULE,  J.;    WIGHT- 
MAN,  J.;   AND  CRESSWELL,  J. 

HuddkMian,  for  the  prisoner. — I  submit,  1st,  that  the 
jury  should  have  been  directed  to  find  the  prisoners 
guUty  on  one  or  other  of  the  counts  only ;  and  2nd,  that  the 
Terdict,  as  found,  is  not  sufficient  to  support  either  count 
Where  an  indictment  charges  one  and  the  same  offence  in 
different  counts,  the  prisoner  has  a  right  to  have  the  verdict 
taken  on  one  count,  and  the  joinder  of  counts  is  put  on  the 
ground  of  a  joinder  of  offences,  as  every  separate  count 
charges  a  separate  offence.  This  is  so  laid  down  by  Mr. 
Ckitty  (i),  and  by  Mr.  Justice  Bulkr,  in  Yimnff  v.  ITie 
King  (c) ;  and  where  an  indictment  is  removed  by  writ  of 
eixor,  it  is  to  be  taken,  that  the  offences  stated  in  the  dif- 


(6)  1  Ch.  Cr.  L.  l8t  edit.  241).  (c)  3  T.  R.  08. 
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1844.  ferent  counts  are  aQ  different  offences.  In  the  case  of 
CrConneU  y.  The  Queen{d),  it  was  held^  that  if  there  be 
judgment  on  seTCial  counts,  and  one  of  these  counts  be 
bad,  the  judgment  cannot  be  supported. 

Alderson,  B. — Are  not  these  counts  both  good? 

Parke,  B. — ^Both  these  counts  were  proved.  In  point 
of  law  they  are  the  same,  and  the  same  evidence  would 
support  both. 

Huddleston. — If  a  man  were  charged  in  one  count  with  a 
murder  by  hanging,  and  in  another  by  drowning,  in  order  to 
warrant  a  conviction  must  not  some  one  of  these  modes  of 
death  be  expressly  found  by  the  jury? 

Pollock,  C.  B. — If  that  be  so,  the  result  is,  that  if  a 
person  committed  a  murder,  and  did  it  so  that  no  one  could 
say  how  it  was  done,  he  would  go  off  with  impunity. 

Coleridge,  J. — These  counts  are  both  supported  by  the 
same  evidence* 

Alderson,  B. — If  the  death  in  the  two  counts  were 
stated  to  be  by  hanging  and  by  drowning,  Mr.  Huddleston 
may  be  right,  because  some  one  count  must  be  proved. 
Here  both  counts  are  proved.  The  evidence  supports  each 
count  singly,  and  does  it  support  them  the  less  because  they 
are  joined? 

Pollock,  C.  B. — In  Daniet  Goode's  case,  I  think  there 
was  a  count  which  charged  the  death  to  have  been  caused 
by  means  unknown. 

Huddlestan* — A  prisoner  may  deal  with  each  count  sepa- 
rately. He  may  plead  guilty  to  one,  not  guilty  to  anotlicr^ 
and  demur  to  a  third. 

{d)  11  CI.  &  Fin.  155. 
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Alderson,  B. — If  you  were  to  take  the  second  count 
literally,  it  is  bad;  because  the  first  count  charges  that  two 
persons  killed  a  man,  and  that  afterwards  the  same  two 
persons  murdered  the  same  man ;  which  is,  that  they  mur- 
dered the  dead  man. 

Huddleston. — At  the  last  sessions  at  the  Central  Crimi- 
nal Court,  verdicts  were,  in  several  instances,  taken  on  one 
count  when  there  were  sevcraL 

Pattbson,  J. — How  was  the  verdict  entered  on  the  other 
counts? 

Huddleston. — Mr.  Clark  said,  he  should  feel  a  difficulty ; 
but,  I  apprehend,  that  there  should  be  a  verdict  of  not 
giulty  on  the  other  counts. 

Pabks,  B. — If  there  was  a  verdict  of  not  guilty  on  the 
second  count  here,  it  would  be  a  contradictory  finding ;  be- 
cause the  charge  in  the  second  count  is  just  the  same  as  if 
the  charge  Idd  in  the  first  count  had  been  copied  twice 
over. 

Huddleston. — The  word  "afterwards"  prevents  that  diffi- 
culty, lu  the  case  of  O'Connell  y.  The  Queen  {e\  Lord 
Denmauy  C.  J.,  approved  of  the  practice  of  selecting  at  the 
trial  the  count  on  which  the  judgment  is  to  be  awarded; 
aiid,  in  that  case.  Lord  Campbell  said  (/),  "  It  is  an  uttet 
mistake  to  suppose  that  there  is  only  one  corpus  delicti, 
which  is  made  the  subject  of  several  counts  in  one  indict- 
ment Even,  with  respect  to  felony,  the  law  supjjoses  a 
separate  offence  to  be  charged  in  each  count." 

Aldebson,  B. — Even  in  cases  of  felony,  if  offences,  sepa- 
^te  and  quite  distinct,  were  charged  in  one  indictment,  the 
prisoner  has  no  right  to  say  he  will  not  be  tried  on  all  at 

{e)  11  CI.  &  Fin.  365.  (/)  11  CI.  &  Fin.  416. 
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1844.  onoe;  but,  by  a  humane  and  proper  practice,  the  prosecutor 
is  put  to  elect  There  was  a  caae  of  rape,  committed  by 
five  peraons  in  succession,  and  I  did  not  there  put  the  coun- 
sel for  the  prosecution  to  elect,  because  it  was  one  state  of 
facts,  and  could  not  embarrass  the  prisoners  in  thdr  de- 
fence, and  yet  there  were  five  distinct  felonies. 

HuddlestoiL-^The  case  of  Rex  v.  Folkes  (/)  was  a  caae  of 
that  kind ;  and  the  judges  there  held,  that  a  general  coh' 
viction  of  a  prisoner  charged  in  one  count  as  a  prindpal  in 
the  first  degree,  and  in  another  count  as  an  aider  and  abet- 
tor of  other  men,  in  rape,  is  valid,  on  a  count  charging  him 
as  principal ;  but,  in  that  case,  no  opinion  appears  to  have 
been  given  as  to  the  second  count.  In  the  case  of  (yCan- 
nell  V.  The  Queen  (^],  Lord  Cottenham  says,  that  the  only 
inconvenience  which  could  arise  from  the  verdict  being 
taken  on  the  proper  counts  only  would  be,  that  the  prose- 
cutor must  be  careful  as  to  the  counts  upon  which  he  means 
to  rely. 

The  second  point  is,  that  theverdict,  as  returned,  will  not 
support  either  one  count  or  the  other.  In  the  case  of  Rex  v. 
Midwinter  and  Sims  (A),  Mr,  Justice  Faster  was  of  opinion, 
that  on  an  indictment  on  the  stat.  9  Geo.  1,  c  22,  for  killing 
a  man,  an  aider  and  abettor  was  not  ousted  of  his  clergy ; 
and  in  a  case  in  Plowden's  Reports  («),  the  Lord  Chief  Jus- 
tice Bromley  appears  to  make  a  distinction  between  princi- 
pals in  the  first  and  in  the  second  degree.  Lord  HaUy  in 
his  Pleas  of  the  Crown  (J),  says,  in  a  case  of  murder  by 
rioters,  **  that,  although  the  indictment  were  that  B.  gave 
the  stroke,  and  the  rest  were  present  aiding  and  asfflsting, 
though,  in  truth,  C.  gave  the  stroke,  or  that  it  did  not  ap- 
{lear  ui)on  the  evidence  which  of  them  gave  the  stroke,  but 


(/;  1  M.  C.  C.  354.  2nd  edit. 

{g)  11  CI.  &  Fin.  402.  («)  GHffith  ApDamdApJMt 

(A)  Fost.  C.  L.  App.  to  the  case^  Plowd.  Com.  97. 

drd  ed.  415.     This  case  is  not  ( j)  1  H.  P.  C.  462—3. 

inserted  in  the  Ist  edit,  or  in  the 
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only  that  it  was  given  by  one  of  the  rioters,  yet  that  evidence         1844. 

was  sufficient  to  miuntain  the  indictment ;  for  in  law  it  was 

the  stroke  of  all  that  party,  according  to  the  resolution  in 

Mackalle^s  case  (A)."  This,  however,  is  not  exactly  in  point 

with  the  present  case,  as  in  Mackalky^s  case,  and  in  that  of 

the  rioters,  there  appears  to  have  been  only  one  count  in 

the  indictment. 

Aldebson,  B. — In  the  case  of  Rex  v.  Tawle  (/),  one 
count  of  the  indictment  charged,  that  Towle  shot  at  John 
Usher,  and  that  Badder  and  Slater  were  aiding  and  abet- 
ting; other  counts  charging  an  unknown  person  with  the 
actual  shooting,  and  the  three  with  fdding  and  abetting. 
The  jury  found  Towle  guilty ;  but  sidd,  that  "  they  did 
not  find  that  Towle  was  the  man  who  fired  the  pistol ;"  and 
all  the  judges  were  of  opinion  that  the  conviction  was  right 

Huddkstan. — In  the  case  of  Benson  v.  Qffley  (m),  it  was 
held,  that,  on  an  appeal  of  murder,  charging  that  A.  gave 
the  mortal  wound,  and  that  B.  was  present  aiding  and  as- 
sisting, a  verdict  finding  that  B.  gave  the  wound,  and  that 
A.  was  present  uding  and  assisting,  is  good.  In  the  case 
of  Rex  V.  Plummer  (n),  and  Rex  v.  Borthwick  (o),  the  doc- 
trines as  to  aiding  and  abetting  were  considered ;  and  in  tlie 
case  of  Rex  v.  Taylor  and  Shaw  (p),  it  was  held,  that,  if 
two  persons  be  indicted  for  murder,  the  one  as  principal  in 
the  first  degree,  and  the  other  as  being  present  aiding  and 
assisting  to  commit  it,  the  jury  may  find  the  principal  in 
the  first  degree  not  guilty,  and  convict  the  principal  in  the 
second  degree;  but,  with  regard  to  that  case,  Mr.  Starkie  (;), 
after  stating  that  a  majority  of  the  judges  were  of  opinion 
that  the  conviction  was  proper,  adds,  '*  but  it  appears  that 
the  judges  were  not  unanimous,  and  the  prisoner  was  not 
executed.** 

(k)  9  Co.  Rep.  67  b.  (o)  Dong.  207. 

(0  R.  &  R.  C.  C.  314.  (p)  1  Leach,  360. 

(«)  2  Show.  510 ;  3  Mod.  121.  (7)  1  Stark.  Cr.  PI.  83. 
(«)  Kcl.  109. 
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1844.  Alderson,  B. — Though  the  opinions  of  the  minority 

have  great  weight  before  the  point  is  decided^  yet  it  is  the 
majority  which  decides  the  point  for  the  future.  Non  con- 
stat that  the  judges  might  not  be  unanimous  in  the  next 
case,  if  the  point  were  before  them  again.  Kit  were  other- 
wise, there  would  be  no  certainty  in  the  hiw. 

HuddUstofu — In  the  case  of  Regina  v.  Tyler  {r),  it  was 
held,  that  a  count  that  charged  A.  with  committing  a  mur- 
der, and  C.  and  D.  with  aiding  and  abetting  him,  could 
not  be  sustained  against  C.  and  D.  if  A.  was  an  insane 
person ;  it  being  objected,  that,  as  A.  was  insane,  he  could 
not  commit  a  felony,  and  that,  therefore,  C.  and  D.  could 
not  abet  him  in  so  doing. 

Patteson,  J. — There  A.  could  not  have  been  convicted. 

Lord  Denman,  C.  J. — That  decision  proceeded  on  the 
ground,  that  the  principal  in  the  first  degree  could  not  be 
guilty  at  all. 

t/an.  20«A.  BEFORE  LORD  DENMAN,  C.  J.;  POLLOCK,  C.  B. ;  PAREE,  B.; 
ALDERSON,  B.;  PATTESON,  J.;  COLERIDQEy  J.;  COLTMAN,  J.; 
MAULE,  J.;   WIQHTMAN,  J.;   CRE8SWELL,  J.;   AND  ERLE,  J. 

E.  Yardley,  for  the  prosecution. — The  case  of  ffOmnell 
V.  The  Queen  {s)  does  not  apply  to  the  present  case;  as 
there  the  offences  charged  in  the  different  counts  were  really 
different  offences,  and  some  of  the  counts  were  bad. 

Lord  Denman,  C.  J. — The  doubt  arises  here  on  the 
framing  of  the  second  count,  which  has  the  word  "after- 
wards "  introduced  into  it.  The  case  of  Rex  v.  Towk  (/) 
has  never  been  overruled ;  and  if  the  case  of /Zer  v.  Tyler  (») 


(r)  8  C.  &  P.  616.  (0  R.  &  R.  C.  C.314. 

(a)  U  CI.  &  Fin.  155.  (w)  8  C.  &  P.  C16. 
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is  contrary  to  Tawle*s  case,  it  is  wrong ;  but  my  opinion  is, 
that  there  is  no  inconsistency  between  the  two  cases. 


Maule,  J. — The  doubt  is,  whether  the  grand  jury  must 
not  be  taken  on  these  words  to  have  found  two  trans- 
actions. 

E.  Vardley, — The  case  of  Vounff  ▼.  The  King  (v)  is  an 
authority  in  my  &vour. 

Aldebson,  B. — In  that  case  there  was  not  the  same 
difficulty ;  there  the  counts  might  relate  to  distinct  trans- 
actions. Here  the  word  "  afterwards  ^  occurs,  which  may 
mean  afterwards  in  point  of  time,  and  yet  the  word  *'  ssdd  " 
limits  it  to  the  same  person;  and  if  it  be  afterwords  in 
point  of  time,  and  the  same  person,  the  second  count  charges 
the  killing  of  a  dead  man,  and  then  there  would  be  one 
bad  count  and  one  good  one ;  and  Mr.  O'ConneWs  case  de- 
cides, that  a  judgment  on  a  good  count  and  a  bad  one  is 
bad. 

E*  Yardley. — The  word  "afterwards"  may  be  rejected 
as  surplusage.     The  time  is  immaterial. 

Pollock,  C.  B. — Does  it  mean  more  than  "hereto- 
fore?" 

E.  Yardley. — In  a  case  before  Baron  Rolfey  about  a  year 
ago,  I  asked  the  learned  Baron  to  say  on  which  count  the 
verdict  should  be  entered,  and  he  refused  to  do  so,  as  he  said 
that  ail  the  counts  were  proved ;  and  I  submit,  that  that  is 
80  here.  The  day  is  immaterial,  and  it  makes  no  difference 
whether  the  same  or  a  different  day  is  inserted  in  the  dif- 
ferent counts.  I,  therefore,  submit,  that  the  word  "  after- 
wards "  is  only  an  allegation  of  time. 

(fl)  3  T.  R.  08. 


Downing^. 
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1844.  Huddkstan,  in  reply. — By  the  word  "afterwards"  it  vb 

Rboinjl       directly  averred,  that  the  offence  charged  in  the  secoDd 
DowNi3ia      ^^^^  ^^  committed  after  the  offence  charged  in  the  first 

Pollock,  C.  B. — ^Would  a  prosecutor  be  bound  to  prove 
that  an  offence  chaiged  in  a  second  count  was  actuaUy  com* 
mitted  after  an  offence  charged  in  a  first  count,  because 
the  word  " afi;erwards '^  occurred  in  the  second  count? 
Suppose  that  the  murder  of  A.,  and  the  murder  of  B.,  were 
charged  in  the  first  and  second  counts  of  the  same  indict- 
ment, and  the  word  "aflierwards"  were  used  as  it  is  here, 
and  suppose  that  the  practice  allowed  such  an  indictment 
to  be  tried  as  to  both  the  murders,  would  the  prisoner  be 
entitled  to  be  acquitted  if  it  appeared  that  the  murder  of 
B.  was  before  the  murder  of  A.  ? 

Huddleston. — ^Each  count  must  be  taken  to  charge  a  se- 
parate felony ;  and  on  this  verdict  I  do  not  see  how  the 
difficulty  raised  on  the  word  "afterwards"  is  to  be  dis- 
posed of. 

Pollock,  C,  B. — The  opinion  of  the  judges  will  be  con- 
veyed to  the  proper  authority. 


The  case  was  afterwards  considered  by  the  fifteen  judges, 
who  held  the  conviction  right  (tr), 

{to)  The  prisoners  were  afterwards  both  executed. 
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1846. 

HEREFORDSHIRE  SPRING  ASSIZES,  1846(a). 

BEFORE  BABON  PLATT. 

Reoina  r.  The  Inhabitants  op  Vowchurch. 

Indictment  preferred  nnder  the  95th  section  of  the  If  an  indict- 
Highway  Act,  5  &  6  Will.  4,  c.  50,  for  not  repairing  a  ^^  agStui 
highway.     The  indictment  was  preferred  and  found  at  the  ^VpSJuh*''** 
Summer  Assizea  of  1845,  and  the  defendants  had  pleaded  vn<l«r  the 

.-  -  -  .  •  •  1   1  1    •      Highway  Act, 

not  gailty ;  but  at  the  present  assizes  they  withdrew  their  5  &  6  wm.  4, 
plea,  and  pleaded  guilty.  SifthSdeLd- 

ants  plead 

Skinner  applied  for  the  costs  of  the  prosecution,  under  J^  not  dlnT 
the  95th  section  of  the  Highway  Act,  5  &  6  Will.  4,  c.  60.  ^*  P'^*^''^ 

under  that 

Barrett,  for  the  defendants.— I  submit  that  no  costs  can  f^^^'^  ^^^ 
be  given  under  that  section,  where  the  defendants  have  not /rtecf  before 
pleaded  guilty.  In  the  cases  of  Regina  v.  Aston  Ingham^ 
and  Regina  v.  Linton  (i),  Mr.  Justice  WittiamSy  after  con- 
sulting with  some  of  the  other  learned  judges,  held,  that,  on 
an  indictment  of  this  kind,  the  prosecutor  is  not  entitled  to 
costs,  unless  the  case  be  tried;  and  that,  if  the  defendants 
plead  guilty,  he  is  not  entitled  to  costs  under  the  95th  sec- 
tion. 

Platt,  B. — I  fully  agree  with  Mr.  Justice   WUliamg, 

and  shall  not  direct  the  costs  to  be  paid  under  the  95th 

section  of  the  statute,  as  the  case  has  not  been  tried  before 

me. 

Application  refused. 
Skinner,  for  the  prosecution. 

Barrett,  for  the  defendant. 

[Attornies — GhoUlim,  and  Bodenham,'] 

(a)  This  case  was  omitted  in         (b)  Cited  Grear.  ed.  of  Russ. 
its  proper  order.  C.  &  M.,  Vol.  1,  p.  374. 
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WINCHESTER  ASSIZES. 
{Croum  Side.) 

BEFORE   MR.    BARON   PLATT. 


Reoina  t;.  Thobias  Johnson. 

On  a  charge  of    LVOBBERY.  —  The  prisoner  was  indicted  for  havbg 

nt'i'SVho  '^*'  committed  a  robbery  at  Portsmouth. 

make  the  dcpo-      It  appeared  in  the  course  of  the  trial,  that  the  depodtions 

aitions  on  which  V,  .  .      '  *     \ 

the  prisoner  ia  on  wmch  the  pnsoner  was  committed  were  not  written 

shouM  be  eza-  either  in  the  presence  of  the  magbtrates  or  of  the  prisoner ; 

pri^i?a%.  ^^^  *^**  *^®  ^®*  ^  ^^  magistrates  examined  all  the  wit- 

aence,  and  he  nesscs  for  the  prosecution,  and  took  down  what  they  said, 

the  qneationa  neither  the  magistrates  nor  the  prisoner  being  present ;  bnt 

Twcredl  md  if  *^*>  y^hen  the  magistrates  and  the  prisoner  arrived,  the 

^?*k*brf™*"'  depositions  were  read  over  to  the  witnesses  in  the  presence 

the  arrival  of  of  the  magistrates  and  of  the  prisoner,  and  the  prisoner 

ando^epri.  was  then  asked  whether  he  had  any  question  to  put  to 

S°^^Sr"  anyofthewitaeesea. 

and  take  down 

and  when  the  '  Platt,  B. — This  is  a  very  irregular  and  improper  mode 
priS^^rSri^^  of  taking  depositions,  and  very  unfair  to  the  party  accused, 
the  depoaitiona  "pijg  prisoner  ought  to  hear  all  the  questions  put  and  an- 
read  over  to  swcred ;  for  then  he  may  very  possibly  explain  the  circum- 
the  prmenoe  of  stanccs ;  but  it  is  monstrous  that  he  should  have  a  long  bead* 
the  magistratea  ^^^  ^f  statements  read  over  to  hun,  and  then  be  asked  on 

ana  tne  pn- 

aoner,  and  the    ^q  euddcn  if  he  has  any  question  to  put,  and  then  proba- 

lattcr  be  aaked  ,       .  /.  ,  . 

whether  he  haa  bly>  unable  on  the  mstant  to  extract  from  his  accuser  or 

any  qaeation  to 

put  to  any  of  them,  this  is  wrong. 
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the  witnesses  tm  explanation  of  every  apparently  criminat-  1846. 
ing  circumstance,  be  tcdd  that  he  is  committed.  Such  a 
mode  of  proceeding  does  not  afford  to  the  party  accused 
that  fiur  play  which  the  due  administration  of  the  law 
requires.  I  am  sorry  to  say  that  I  had  occasion  to  make 
similar  remarks  on  the  Oxford  circuit. 

Verdict — Not  guilty. 


WESTERN  SPRING  CIRCUIT,  1847. 

SALISBURY  ASSIZES. 
{Crown  Side.) 


BEFORE   MR.   JUSTICE   CRESSWELL. 


Regina  V.  James  Glass. 


JjARCENY. — The  prisoner  was  charged,  in  the  first  S.  delivered  two 
count  of  the  indictment,  with  stealing  two  £6  promissory  Mra?D.,  the 
notes,  the  property  of  Mark  Sawyer.     In  a  second  count  r^^^^^®  ^f 
the  property  was  laid  in  Joseph  Dutch  [the  postmaster  of  c.,  at  which 
Great  Chiverell] ;  and  in  the  third  court,  in  '^  Ulick  John,  money  orden 
Marquess  of  Clanricarde,  her  Majesty's  postmaster-general."  S!lnd  aSced*' 
It  appeared  that  the  prisoner  was  a  letter-carrier  ap-  ^'*®.'*5.^  ^ 
pointed  by  the  postmaster-general.     His  duty  was  to  carry  letter  earner 
letters  from  Westbury  every  morning,  and  deliver  them  in  order  that  he 

might  get  two 
£5  money  orders  at  the  W.  poat-office.  Mrs.  D.  gave  these  instmctiom  to  G.,  and  pat  the 
notes  by  Us  desire  into  his  hag.  6.  afterwards  took  the  notes  out  of  the  bag,  and  pretended 
wben  he  got  to  the  W.  post-office  that  he  had  lost  them.  It  was  found  by  the  jnry  thatG.  had 
ae  intention  to  steal  the  notes  when  they  were  given  to  him  by  Mrs.  D. : — Held,  by  the  fifteen 
jadges,  that  this  taking  of  the  notes  by  G.  was  not  a  larceny,  the  notes  not  being  in  his  posset- 
aion  in  the  coorae  of  his  duty  as  a  post-office  servant. 
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1847.        ^^  Great  Chiverell  to  the  parties  to  whom  they  were  ad- 
dressed.    There  was  a  post-office  at  Great  Chiverell  for 
receiying  letters,  which  the  prisoner  carried  every  eyemog 
to  Westbury,  and  delivered  at  the  post-office  there ;  and 
he  also,  on  the  road  fix>m  Great  Chiverell  to  Westbiiry, 
received  letters  at  a  village  called  Bratton,  which  were  in 
like  manner  delivered  at  the  post-office  at  Westbury.    The 
Great  Chiverell  and  Bratton  letters  were  at  the  respectiTe 
receiving-houses  put  in  bags,  which  were  tied  up,  but  not 
locked  or  sealed,  and  those  bags  the  prisoner  carried  in  a 
leathern  pouch  which  was  supplied  to  him  by  the  post- 
master-generaL     The  postmaster  at  Great  Chiverell  had  no 
power  to  issue  money-orders,  and  the  nearest  postoffice  at 
which  they  could  be  obtained  was  Westbury.   It  was  no  part 
of  the  duty  of  the  postmaster  at  Great  Chiverell  to  procure 
money-orders  from  Westbury,  or  to  forward  instructions  to 
the  postmistress  at  Westbury  respecting  them ;  but  Mark 
Sawyer,  who  resided  at  Great  Chiverell,  wishing  to  remit  £5 
to  Henry  Osman  of  Melksham,  and  the  like  sum  to  James 
Rawlings  of  Trowbridge,  on  the  14th  of  September,  1846, 
directed  an  envelope  to  each,  which  he  sent,  together  with 
two  £5  notes,  to  the  postmaster  at  Great  Chiverell,  with  a 
written  request  that  he  would  send  them  by  Glass  [the 
prisoner],  and  desire  the  postmistress  at  Westbury  to  make 
out  two  money  orders  for  £5  each,  and  forward  them  in 
the  envelopes  which  he  had  sent.     When  the  prisoner 
called  at  the  Great  Chiverell  post-office  for  the  letters,  on  the 
aflemoon  of  the  14th  of  September,  Mrs.  Dutch,  the  wife  of 
the  postmaster,  told  him  that  Mr.  Sawyer  had  sent  two  en- 
velopes and  two  £5  notes,  and  some  written  instructionsy 
to  be  taken  to  Westbury,  and  asked  whether  he  would  put 
them  in  his  pocket,  or  have  them  put  in  the  bag  with  the 
letters.     He  requested  her  to  put  them  in  the  bag,  which 
she  accordingly  did,  and  tied  the  bag  as  usual,  and  the 
prisoner  put  the  bag  in  his  pouch.    On  his  arrival  at  West- 
bury, he  pretended  that  he  had  lost  the  Great  Chiverell 


In  the  ensidng  term  the  case  was  considered  by  the  fif- 
teen jndges,  who  held  the  conviction  wrongs  and  that  this 
was  not  larceny,  the  notes  not  being  in  the  possession  of 
the  prisoner  in  the  course  of  his  duty  as  a  post-office 
servant 
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bag,  went  away  as  if  to  look  for  it,  returned,  and  then  pro-        1947. 
duced  the  bag  untied,  with  all  the  letters  that  had  been 
placed  in  it,  and  the  two  envelopee,  but  not  the  two  £5 

notes. 

The  jury  found  the  prisoner  guilty ;  but  added 
that  the  prisoner  had  no  intention  to  steal  the 
notes  when  they  were  given  to  him  by  the  wife 
of  the  postmaster  at  Great  Chiverell. 

Cresswell,  J.,  entertaining  some  doubt  whether  the 
taking  of  the  notes  by  the  prisoner  under  the  circum- 
stances above  mentioned  amounted  to  a  larceny,  respited 
judgment,  and  reserved  the  case  for  the  opinion  of  the 
fifteen  judges. 

Bogers  and  FauUen,  tor  the  prosecution* 

[Attorney— ^SWfcf^or /or  the  Post^jffke.^ 


VOL.  n.  D  D  N.  p. 
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WELSH  SPRING  CIRCUIT,  1847. 


CARDIGAN  ASSIZES. 


BBPORE   HB.   JUSTICE   WIQHTMAN. 


Seoika  V,  John  Jones. 

An  indictment  THREATENING  LETTER.— The  third  count  of  the 

4G«o.4*c.54  indictment  was  as  follows:    "And  the  jurora  aforesaid, 

i^'^^  upon  their  oaths  aforesaid^  do  further  present,  that,  before 

lonersenta  and  at  the  time  of  the  committing  of  the  offence  and 

tbraatening  to '  felony  next  hereinafter  mentioned,  the  said  Mary  Lewis, 

S™  rTs-"*  *®  daughter  of  the  said  Thomas  Lewis,  who  then  resided 

Jffeid  bad,  ai      and  still  resides  at  Deryodin  aforesaid,  near  Llanbadaerodio, 

the  threat  must  .  , 

be  to  the  in  the  said  county  of  Cardigan,  was  about  to  be  mamed 

pro^rbf ;  uid    ^  ^^^  ^^  John  Rowlands,  and  that  the  said  John  Row- 
^t  if  the  let-    lands  had  then  finished  and  completed  a  house,  at  Trewern- 

ter  waa  lent  to  ^  ,  ^      ^ 

T.  h.f  with        fach,  in  the  parish  of  Llanbadaerodin  aforesaid,  in  the  said 

ahoold  reach       county,  for  the  future  dwelling  of  himself  and  his  said  in- 

rea^'hinf  it^    tended  wife,  as  soon  as  he  should  be  married  unto  her,  and 

should  have       that  the  Said  John  Jones,  on  the  day  and  year  first  afore- 

been  charged 

k  the  indict-  Said,  with  forcc  and  arms,  at  the  parish  of  Lampeter  Pont 
J  *lBu"  *****  ^  Stephen  aforesaid,  in  the  county  aforesaid,  knowingly,  wil- 
fully, and  feloniously,  did  send  a  certain  letter  to  the  said 
Thomas  Lewis,  and  directed  to  the  said  Thomas  Lewis, 
by  the  name  and  description  of  Mr.  Thomas  Lewis, 
Deryodin,  near  Llanbadaerodin,  Cardiganshire,  with  a  cer- 
tain fictitious  name,  to  wit,  the  name  of  Rebecca  sub- 
scribed thereto,  threatening  to  bum  the  house  aforesud, 
so  built  by  the  said  John  Rowlands  as  aforesaid,  the  eaii 
John  Rowlands  being  then  and  there  one  of  her  said  Ma- 
jesty's subjects,  and  which  said  last-mentioned  letter  is  as 
follows,  that  is  to  say:  'Lampeter,  January  14th,  1847. 
Sir, — I  have  heard  about  the  country,  you  that  prepare 
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the  daughter  for  that  purpose,  to  put  her  on  the  unjust      ^847. 

premise  of  Trewemfach,  (meaning  the  said  house  so  built 

by  the  said  John  Rowlands  at  Trewemfach  aforesaid). 

Take  notice,  as  so  soon  as  you  complated  that,  I  will  send 

up  to  you  the  serrants  daughters,  and  they  will  bum  the 

whole  you  had  in  your  occupy  (meaning  the  said  house 

amongst  other  things),  and  your  daughter  to  it.    I  am.  Sir, 

your  most  obedient  servant, 

'Rebecca. 

'You  as  proper  fool  to  give  the  outwited  wench  to  the 
roguish  thief,  man  worse,  malicious,  deceitful  (meaning  the 
said  John  Rowlands).  You  propose  to  put  her  to  begin- 
ning living  upon  the  felony  property  of  Trewemfach 
(meaning  the  said  house);  and  I  will  take  care  of  your  in 
forthwith*  I  am  very  sorry,  for  the  poor  people  pay  up- 
wards and  £400  for  the  land;' — against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.^ 

The  fourth  count  contained  the  same  all^ations  and 
innuendoes  as  the  third;  and  the  letter  stated  in  that 
count  was  as  follows : 

«  Sir,  «  Talsara,  January  19th,  1847. 

^^  We  have  heard  about  the  country  as  you  was,  that  pro- 
vide your  daughter  for  that  purpose,  to  put  her  on  the  un- 
just prmaise  of  Trewemfach.  Take  notice,  as  soon  as  you 
oomplebeted  that,  we  will  come  to  yours,  and  we  shall  bum 
die  whole  you  had  got  in  your  occupy,  and  your  daughter 
to  it,  in  forthwith  without  feel,  and  we  take  care  of  yours 
as  have  like  for  give  yours  an  fair  explanation  thereon,  and 
we  have  very  sorry  for  the  poor  people  has  them  have  as 
80  much  injured  has  they  paid  for  the  land  upwards  and 
£400,  and  after  that  the  set  of  conspiracy  evil,  idle,  mali- 
ciously combining  together,  steal  back  the  farm  again  for 
nothing,  only  that  to  has  them  now  in  poor  situation  at 
present.  Yours  most  eifectionately, 

*'  Rebecca. 
dd2 
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1847.  "  ^^  y^^  ^^  ^^  proper  fool  to  give  the  outwited  wench 

to  the  evil  idle  man,  malidouB,  deceitful,  and  him  in  pur- 
pose to  put  her  upon  unjust  property  of  Trewemfach. 
Take  notice  aforesaid  above  mencion." 

It  was  proved  that  the  letter  set  out  in  the  third  count 
of  the  indictment  was  in  the  handwriting  of  the  prisoner, 
and  was  found  in  a  cleft  stick  stuck  into  the  ground  dose 
to  the  residence  of  Lewis,  to  whom  it  was  addressed ;  and 
that  the  letter  set  out  in  the  fourth  count  was  also  in  the 
prisoner's  handwriting,  and  was  sent  by  the  poet,  and  de- 
livered by  the  postmaster  to  Lewis,  to  whom  it  was  ad- 
dressed. Both  the  letters  were  shewn  by  Lewis  to  Row- 
lands ;  and  it  further  appeared  that  the  prisoner  had  once 
been  the  owner  of  the  premises  in  question,  which  were 
called  Trewemfach,  and  lost  them  by  an  ejectment  which 
he  considered  wrongfully  brought,  and  that  he  had  been 
unjufitiy  deprived  of  them ;  and  that  Lewis,  to  whom  the 
letters  were  addressed,  had  been  tenant  and  occupier  of  the 
premises  after  the  prisoner  had  left  them ;  and  that,  afler 
Lewis,  Rowlands  had  become  tenant,  and  had  built  a  hou^ 
on  the  premises  preparatory  to  his  marriage  with  Lewis's 
daughter,  and  was  the  occupier  of  the  premises,  though  he 
did  not  live  in  the  house  at  the  time  the  lettera  were 
written.  It  further  appeared,  that,  at  the  time  when  the 
letters  were  sent,  the  house,  though  built,  was  not  finished 
or  habitable;  it  had  neither  doors  nor  windows,  but  w»s 
roofed  in,  and  the  floors  were  laid. 

Lloyd  Hall,  for  the  prisoner,  objected,  ^rst,  That  the 
letters  contained  no  threatening  to  bum  the  house;  seamdly. 
That  the  house  being  unfinished,  it  was  not  a  house  within 
the  meaning  of  the  stat  4  Geo.  4,  c.  54,  s.  3  (a) ;  thirdly^ 
That  the  letters  were  addressed  to,  and  intended  for  Lewis, 

(a)  By  which  it  is  enacted,  or  without  any  name  or  sigo^ 

that,  "  if  any  person  shall  know-  ture  suhscribed  thereto,  or  with 

ingly  and  wilfully  send  or  de-  a  fictitious  name  or  signato»«i 

liver  any  letter  or  writing,  with  threatening  to  kill  or  murder 


In  the  ensuing  term,  the  case  was  considered  by  the  fif- 
teen judges,  who  held  that  the  indictment  was  bad,  and  that 
the  threat  mnst  be  to  the  owner  of  the  property ;  and  that 
if  the  letter  was  sent  to  Lewis  with  intent  that  it  should 
i^ch  Rowlands,  and  did  reach  him,  it  should  have  been 
charged  in  the  indictment  as  sent  to  Rowlands. 

any  of  his  Majesty's  subjects,  or  guilty  of  felony,  and  shall  be 

to  bum  or  destroy  his  or  their  liable,  at  the  discretion  of  the 

^^ues,  outhouses,  bams,  stacks  Court,  to  be  transported  beyond 

of  com  or  grain,  hay  or  straw,  or  the  seas  for  life,  or  for  such  term, 

shall  procure,  counsel,  aid,  or  not  less  than  seven  years,  as  the 

abet,  the  commission  of  the  said  Court  shall  adjudge,  or  to  be  im- 

offences,  or  of  any  of  them,  or  prisoned  only,  or  imprisoned  and 

shall  forcibly  rescue  any  person  kept  to  hard  labour,  in  the  com- 

heing  lawfully  in  custody  of  any  mon  gaol  or  house  of  correction 

officer  or  other  person  for  any  of  for  any  term  not  exceeding  seven 

the  said  offences ;  every  person  so  years." 

oflfending,  being  thereof  lawfully  (6)  E.  &  R.  C.  C.  484. 

convicted,    shall    be    adjudged  (c)  2  M.  &  Rob.  296. 
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and  not  for  Bowlands;  kqA,  fourthlyy  That  the  indictment        194^. 
fihonld  have  stated  that  the  letters  were  sent  to  Rowlands, 
or  that  he  received  them.     He  cited  the  cases  of  Rex  y. 
Paddle  (b),  and  Regina  v.  Burridffe{c), 

The  jury  found  the  prisoner  guilty  on  the  third 
and  fourth  counts  of  the  indictment,  and  were 
of  opinion  that  the  prisoner  wrote  and  sent  the 
letters,  intending  that  they  should  reach  Bow- 
lands  as  well  as  Lewis,  and  that  the  premises 
mentioned  in  the  letters  were  those  in  the  pos- 
session of  Bowlands,  including  the  house. 

WiGHTMAN,  J.,  reserved  the  case  for  the  consideration 
of  the  fifteen  judges,  on  the  question  whether  upon  this  indict- 
ment, and  these  facts,  the  prisoner  was  properly  convicted? 

John  Evans  and  Nicholl  Came,  for  the  prosecution. 

Uoyd  Hall,  for  the  prisoner. 

[Attomies — Parry,  and  Morgan  ^  Etfana.'] 


CASES  ON  THE 

CHESTER  ASSIZES. 

{Croum  Side.) 

BEFORE   MIL   JUSTICE  WIOHTMAN. 


Begina  17.  John  Brooks  and  William  GtsaoN. 

In  m  cue  of  NiGHT  POACHING-— The  indictment,  which  was  an 

h^^^^  the  Stat  9  Geo-  4,  c  69,  s.  9,  charged  that  the  defendants, 

armed,  the  ^ith  Others  to  the  number  of  twelve  and  more,  on  the  4th 

oommitted  on  day  of  December,  a.d.  1845,  by  night,  entered  certain  land 

cember,  1845*  of  James  France  France,  at  the  parish  of  Davenham,  armed, 

D^c^mb^f'''^  with  intent  to  destroy  game  there, 

1845,  informa- 
tion of  the 
offence  waa  It  was  opened  by  Taumsend,  for  the  prosecution,  that  the 

magUtraterwho  offence  was  committed  on  the  4th  day  of  December,  1845, 

on  that  day  ^nd  that,  on  the  19th  of  December,  1 845,  there  was  an  in- 
granted  war-  '  '  ' 

rants  to  appro-    formation  made  before  J.  IL  Harper,  Esq-,  a  magistrate, 

hend  A.  and  ,  .  ,    ,  i  i         .  i 

B.,  two  of  the  upon  which  he,  on  the  same  day,  issued  warrants  to  appre- 
onr^^Scae^**  hend  the  two  defendants;  and  that,  on  one  of  these  war- 
warrants  A.       rants,  the  defendant  Brodos  was  apprehended  on  the  5th 

WM  apprehend-  ^^ 

ed  and  com-  of  September,  1846,  and  on  that  day  committed  by  Mr. 
on  the  16th  of  Harper  for  trial  for  this  offence,  the  other  defendant  faav- 
m6!"B.Tcing  ^°S  ^®^  apprehended  on  the  other  warrant  on  the  2l8t  of 
apprehended  on  October,  1846,  and  on  that  day  committed  by  Mr.  Harper 

the  other  war-    "  ,  ,      , 

nmt  and  com-  for  trial  for  this  offence.  The  present  indictment  was  pre- 
oa  the  2l8t  of    ^^^^  <^d  found  on  the  5th  of  April,  1847.     He  submitted 

Sbe^indicto^^t  *^*  ^^  proseCUtion  was  commenced  on  the  19th  of  De- 
was  preferred  cember,  1845,  by  the  information  before  the  magistrate, 
and  found  on  i   i        i       •       •  i         i  #»    i 
the  5th  of  and  by  the  issuing  on  that  day  of  the  warrants  to  appre- 

Heid  thaVthe   ^®°^  *^®  defendants ;  and  that,  therefore,  the  prosecution 

prosecntion  was 

*'  commenced  within  tweWe  calendar  months  after  the  commission"  of  the  offence,  and  that  it 
was  commenced  by  the  information  and  warrants  to  apprehendi  or  at  all  erents  by  the  appre- 
hension of  the  prisoners. 


In  the  enfiuiog  term  the  case  was  conddered  by  the  fif- 
teen judges,  who  held  the  conviction  right;  and  that  the 
prosecution  was  ''commenced  within  twelve  calendar 
months  afler  the  commission'"  of  the  offence;  and  that  it 
was  commenced  by  the  information  and  warrants  to  appre- 
hend, or  at  all  events  by  the  apprehension  of  the  pri- 
soners. 
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was  commenced  within  twelve  calendar  months  after  the  |g4jr. 
commission  of  the  ofience,  within  the  stat.  9  Geo.  4,  c  69, 
sect  4,  by  which  it  is  enacted,  ''  that  the  prosecution  for 
every  ofience  punishable  upon  summary  conviction  by 
virtue  of  this  act,  shall  be  commenced  within  six  calendar 
months  after  the  commission  of  the  offence ;  and  the  pro- 
secution for  every  offence  punishable  upon  indictment,  or 
otherwise  than  upon  summary  conviction,  by  virtue  of  this 
act,  shall  be  commenced  within  twelve  calendar  months 
after  the  commission  of  such  offence." 

WiGHTMAN,  J. — ^I  will  reserve  the  case  for  the  considera- 
tion of  the  fifteen  judges,  on  the  question  whether  the  pro- 
secution was  commenced  in  time? 

The  facts  were  proved  as  opened,  and  the  information  and 
warrantsof  theI9th  of  December,  1845,  were  given  in  evi- 
dence, and  also  the  warrants  of  commitments  of  5th  of 
September,  1845,  and  21st  of  October,  1845. 

Verdict — Ghiilty. 
Townsendy  for  the  prosecution. 

R  6r.  Tempk  and  Morgan  Lhydy  for  the  defendants. 

[Attomies— j^ariter,  and  — .] 
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NOTTINGHAM  ASSIZES- 


BEaroRS  MB.  JUSnCB  PATTE80N. 


Bboina  o.  Emanuel  White. 
E.  w.camcto  J?  QRGERY.— The  prisoner  was  indicted  for  fomng  a 

a  banking-  ,       ,  o    o 

hooM,  and  Certain  indorsement  on  a  certain  bill  of  exchange  for 
bm^di^i^ted!  18/.  12*.,  with  intent  to  defraud  Thomas  Tomlinson;  and 
stotingaiat he   jjj  another  count  the  intent  was  liud  to  be,  to  defiaud 

came  firom  Mr.  ^ 

Tomlinson,        Francis  Hart  and  another  (a). 

knownto the  It  was  proved  by  Mr.  Thomas  Tomlinson  that  the  pri- 
alld^on  on^V'  ^°^'  ^^  ^^^^  ^  ^  employ,  and  had  left  him  about  two 
the  bantoi  years  ago ;  that,  while  the  prisoner  was  in  his  employ,  be 
Tomlinson  had  had  scnt  him  with  checks  to  Messrs.  Hart's  bank  to  get 
the  biU,  E.  W.  the  moucy  for  them,  but  he  was  not  sure  whether  he  had 
co^id^iidorae it  ®^®'  ^^^  ^^^  ^^  ^  ^^  ^^  exchange;  that  he  never 
for  him.   The    authorised  the  prisoner  to  indorse  biUs  for  him,  or  to  accept 

banker  then  .„  .        ,  .  i  .  ,    ,       -r 

wrote  on  the  bills,  or  to  sign  hi8  name,  or  to  use  his  name ;  and  that,  if 
•  "per^procnra-  ^^  ^^^^  ^^  8®°^  ^^^  ^  S^  *^®  money  on  any  bill  of  ex- 
Tomik^n "  d^angc,  it  was  ready  indorsed.  This  witness  also  proved 
and  the  pri-      that  he  was  in  Nottingham  on  the  Ist  of  September,  1846; 

soner  signed  if.  i        •     t  •  i  *       i     j-j 

his  own  name,    that  the  pnsoner  was  not  then  m  his  employ ;  that  he  M 
Held  not  to  be  ^^^  scud  the  prisoner  to  Hart's  bank  on  that  day ;  and  that 
a  forgery.         jj^  never  saw  or  heard  of  the  bill  in  question  until  it  was 
presented  to  him  for  payment. 

(a)  There  were  also  counts  in  drawer  and  acceptor  had  both 

the  indictment  for  uttering  the  died  in  May,  1842;  but  the  jury 

forged  acceptance  on  the  bill,  and  negatived  the  prisoner's  know* 

it  was  proved  that  it  was  a  for-  ledge  that  the  acceptance  ms 

gery,   and    that    the    supposed  forged. 
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The  bill  was  dated  on  the  19th  of  August,  1846,  and 
payable  three  months  after  date.  It  professed  to  be  drawn 
by  Matthew  Clarkson  on  William  Nicholson,  payable 
to  his  own  order,  and  to  be  accepted  by  William  Ni- 
cholson, and  indorsed  by  Matthew  Clarkson,  and  then, 
"  Per  procuration,  '  Thomas  Tomlinson, 

'  Emanuel  White.''' 

Mr.  Alfred  Thomas  Fallows  was  called.  He  said, ''  I 
am  a  partner  with  Mr.  Francis  Hart  in  a  bank  at  Notting- 
ham. On  the  1st  of  September,  1846,  tlie  prisoner  came  to 
our  bank  with  this  bill,  which  he  asked  me  to  discount. 
He  said  he  had  brought  it  to  be  discounted :  that  he  came 
from  Mr.  Tomlinson.  I  called  in  a  derk  named  Newton, 
who  ssdd  he  knew  him ;  that  he  sometimes  came  from  Mr. 
Tomlinson,  who  was  very  good;  so  I  discounted  the  bill. 
I  told  the  prisoner  that  Mr.  Tomlinson  had  not  indorsed  it 
He  said  that  Mr.  Tomlinson  was  from  home,  but  that  he 
could  indorse  it  for  him.  I  asked  him  if  he  could,  and 
he  said  ^  Yes.'  I  asked  him  Mr.  Tomlinson's  christian 
name,  he  said  '  Thomas;'  and  I  wrote  on  the  bill,  '  Per 
procuration,  Thomas  Tomlinson.'  He  said  he  would  sign 
his  name.  He  did  sign  his  name,  and  I  gave  him  the 
money."  In  his  cross-examination,  this  witness  said :  **  I 
said  I  did  not  know  him,  and  sent  for  my  clerk,  Newton. 
He  said  that  Newton  knew  him.  I  asked  him  if  he  could 
indorse  it  for  Mr.  Tomlinson ;  he  said  if  I  would  prepare  it 
he  would  indorse  it.  It  was  not  till  afler  the  dishonour 
that  I  was  called  on  to  recollect  what  had  passed.  When 
the  bin  was  dishonoured  I  sent  for  the  prisoner;  I  asked 
him  to  pay  the  bill :  I  found  him  at  his  own  house.  If  he 
had  paid  there  would  have  been  no  more  said  about  it.  I 
did  not  think  of  a  felony.  He  said  he  had  not  the  money 
by  him.  He  asked  me  to  go  to  Mr.  Malpas  in  order  to 
ascertain  whether  he  had  shewn  him  the  bill  before  he 
brought  it  to  me.  I  went  and  found  that  he  had.  Five  or 
BIX  days  elapsed  before  we  proceeded  against  the  prisoner. 
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1847.  ^^  I^  applied  to  other  parties  when  we  found  the  accept- 
ance wafi  forged^  We  directed  our  attorney  to  proceed 
agunst  the  prisoner.  I  thought  the  prisoner  might  haye 
done  it  ignorantiy.** 

Fattbson,  J.,  (in  summing  up),  told  the  jury,  that  If 

they  were  of  opinion  that  the  prisoner,  at  the  time  when  he 

signed  this  indorsement,  had  wilfully  misrepresented  that 

he  came  from  Mr.  Tomlinson  with  intent  to  defraud  him  or 

ihe  bankers,  and  had  no  authority  from  Mr.  Tomlinson,  they 

ought  to  find  him  guilty. 

Verdict — Guilty. 

Patteson,  J.,  reserved  the  case  for  the  consideration 
of  the  fifteen  judges,  on  the  question  whetiier  the  facts 
proved  amounted  to  the  crime  of  forgery. 

S.  C,  Denison,  for  the  prosecution. 

JFiUmore,  for  the  prisoner. 

[Attomies— ^pi/M^  and  Paiehiii.2 


April 2^.  BEFORE  LORD  DENMAN,  C.  J.;  WILDE,  C.  J.;  POLLOCK,  C.  B.; 
PARKE,  B.;  COLTMAN,  J.;  ROLFE,  B.;  WIOHTMAK,  J.; 
CRESSWELL,  J.;   ERLE,  J.;   PLATT,  J.;   AND   WILLIAKS,  J. 

Wittmorey  for  the  prisoner. — ^What  I  must  take  to  have 
been  proved  is,  that  the  prisoner  with  intent  to  defiaud,  and 
without  any  authority  from  Mr.  Tomlinson  to  indorse  this 
bill,  wrote  by  the  hand  of  the  banker  the  words,  '^Fer 
procuration,  Thomas  Tomlinson,''  and  wrote  with  his  own 
hand  his  own  name,  <' Emanuel  White."  The  statute 
1  Will  4,  c  66,  does  not  alter  the  meaning  of  the  tenn  for- 
gery, and,  from  the  first  appearance  of  that  term  in  our  law, 
it  appears  to  consist  of  the  counterfeiting  of  the  writing  of 
another;  and  there  is  no  instance  of  a  i)erson  being  hdd  to 
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he  guilty  of  forgery  by  merely  aamiming  to  have  authority  1847. 
which  he  really  had  not  In  Fleta>  who  is  cited  by  Lord 
Coke  (b),  forgeries  are  described  as  the  falsifying  of  seals, 
instnim^its  dien  being  usually  sealed ;  and  Lord  Coke  {c), 
in  treating  of  obligations  forged,  takes  a  distinction  between 
the  acknowledgment  of  a  statute  staple,  which  is  under  the 
seal  of  the  party,  and  of  a  statute  merchant,  which  is  not ; 
and  from  this  it  is  to  be  inferred,  that  no  false  representa- 
tion would  constitute  the  crime  of  forgery.  Mr.  Serjeant 
Hawkins,  in  his  Pleas  of  the  Crown  (cf),  in  treating  of  for- 
geries by  alteration,  says,  that  there  *^  a  man's  hand  and  seal 
are  falsely  made  use  of  to  testify  his  assent  to  an  instru- 
ment which,  after  such  an  alteration,  is  no  more  his  deed 
than  a  stranger's.''  Li  the  present  case  the  prisoner  does 
not  counterfeit  or  imitate  anything;  he  merely  says^  ''I 
have  an  authority,"  and  that  is  false.  If  he  had  said  so 
orally,  it  would  only  have  been  a  false  pretence;  and  I  do 
not  see  why  it  is  anything  more  because  the  fiJse  pretence 
is  in  writing.  He  merely  makes  an  assertion  which  is  not 
true.  Mr.  Seijeant  Hawkins  says  {e),  **  The  notion  of  for- 
gery doth  not  seem  so  much  to  consist  in  the  coimterfeiting  a 
Bian's  hand  and  seal,  which  may  often  be  done  innocentiy, 
but  in  the  endeavouring  to  give  the  appearance  of  truth  to 
a  mere  deceit  and  £alsiiy,  and  either  to  impose  that  upon  the 
world  as  the  solemn  act  of  another,  which  he  is  no  way 
privy  to,  or  at  least  to  make  a  man's  own  act  appear  to  have 
been  done  at  a  time  when  it  was  not  done,  and  by  force  of 
such  a  falsity  to  give  it  an  operation  which  in  truth  and  jus- 
tice it  ought  not  to  have."  In  the  present  case  there  was 
neither  the  counterfeiting  the  writing  of  another,  nor  at- 
tempt to  offer  what  the  prisoner  wrote  as  being  the  act  of 
another.  So  Mr.  Seijeant  Hawkins  {/)  says,  that  ''it  hath 
been  resolved  that  a  man  shall  not  be  adjudged  guilty  of 
forgery  for  writing  a  will  for  another  without  any  direc- 

(6)  3  Inst.  169.  gery,  chap.  70,  sect.  2. 

(0  Id.  171.  («)  lb. 

{d)  1  Hawk.  P.  C,  tit.  For-         (/)  Id.  sect.  6. 
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j8^7.  tioiis  from  him,  who  bec<»ne6  non  oompos  befcnne  it  is  brought 
to  him;  for  it  is  not  the  bare  vrrittiig  an  instrument  in 
another's  name  without  his  priyity,  but  the  ^ying  it  a  false 
appearance  of  having  been  execated  by  him,  which  makesa 
man  goiltj  of  forgery/'  It  therefore  seems  to  be  essential 
to  the  crime  of  forgery  that  a  person  should  pat  forth 
the  forgery  as  the  writing  of  another,  it  bdng  dther 
false  entirely,  or  made  false  by  adding  or  taking  away  (y\ 
and  it  must  either  be  a  false  instrument  to  a  true  flignatore, 
or  a  true  instrument  with  a  false  signature.  Sir  Edward 
Hyde  fjist,  in  his  Pleas  of  the  Crown  (A),  merely  confirms 
the  definition  of  forgery  as  giyen  by  the  earlier  authorities* 

Wilde,  C.  J. — ^You  say  that  this  indorsement  was  all 
that  it  purported  to  be. 

WUhmore. — The  signature  was  the  prisoner's  own  writing, 
and  it  purports  to  be  so, — ^it  is  only  a  false  pretence.  If  a 
man  were  to  write  a  paper,  in  which  he  stated,  <*  John 
Stiles  has  given  mc  authority  to  take  up  so  many  sacks  of 
wheat  of  you," — ^that  would  be  no  forgery  if  John  Stiles 
had  given  no  authority,  because  the  prisoner  writes  it  as 
his  own  act. 

Wilde,  C.  J. — If  a  man  write  in  his  own  name,  *'  I  have 
authority  to  obtain  such  and  such  goods  from  you;^  that 
would  not  be  a  forgery  even  if  he  had  no  such  authority. 
Here  the  prisoner  said  that  he  had  authority  to  indorse  a 
bill.     In  the  action  for  decdt  in  accepting  a  bill,  void  in 

{g)  In   Combos  ease^  Moore,  for  life,  the  remainder  to  B.iii 

769,  Noy,  Rap.  101,  it  was  held  fee,  and  he  that  writes  the  will 

in  the  Star  Chamber,  in  £.  T.,  3  omits  the  estate  for  life  to  A.,  by 

Jac.  1,  by  Pophamy  C.  J.,  Fleni'  which  the  fee  is  presently  to  B.| 

ingy  C.  B.,    and   Telverton^  J.,  that  is  forgery.**    See  also  the 

**  That  if  he  that  writes  a  will  case  of  Bex  v.  Minter  Hartj  7 

omits  a  thing  that  was  appointed  C.  &  P.  652. 

to  be  put  in,  that  is  not  foigery ;  (A)  2  £a.  P.  C.  852. 
but  if  the  devise  had  been  to  A. 


MIDLAND  SPRING  CIRCUIT,  10  VICT.  409 

whosesoever  hands  it  came,  it  never  occurred  to  any  of  tho 
judges  that  the  deceit  was  mei^ed  in  the  felony. 

WiUmore. — ^It  would  be  no  counterfeiting  of  the  coin,  if 
the  person  put  a  l^end  on  his  counterfeits,  stating  that  he 
had  authority  to  coin,  and  yet  that  would  be  asserting  that 
he  had  an  authority  which  in  fact  he  had  not. 

Pollock,  C.  B. — You  say  that  this  indorsement  is  every 
thing  that  it  purports  to  be.  I  cannot  quite  accede  to  that, 
because  it  purports  to  be  an  authorised  signature,  and  it  is 
not  an  authorised  signature. 

Platf,  B. — You  put  it,  that  the  indorsement  itself  is 
true,  but  accompanied  by  a  false  representation. 

WUhncre. — ^In  Hevey^s  case({),  the  indorsement  alleged 
to  be  forged  was  written  by  the  person  whose  handwriting 
it  purported  to  be,  and  the  prisoner  personated  him,  and  so 
obtained  credit  on  the  bill,  and  this  was  held  to  be  not  a 
case  of  foigery . 

Lord  Denmak,  C.  J. — No  one  can  pretend  that  there  is 
forgery  if  there  is  nothing  done  to  the  writing  or  the  seal. 

Patteson,  J. — ^A  man,  whose  name  was  Henry  Davis, 
wrote  his  own  name  on  a  bill,  and  put  it  off  as  the  bill  of 
another  Henry  Davis,  and  this  was  held  to  be  forgery. 

WiUmore. — There  was  an  attempt  to  pass  his  own  signa- 
ture as  that  of  another. 

Parke,  B. — The  case  put  by  my  Brother  Patteson  was 
put  by  Mr.  Justice  Butter  in  the  Term  Reports. 

WiUmore, — The  precise  point  in  the  present  case  has 
(t)  2  Ea.  P.  C.  866. 


410  CASES  ON  THE 

arisen  once  beibresy  but  no  deciA<Hi  was  ever  pronounced  (;); 
bnt  in  the  case  ot  Bex  y.  ArMcoti{k)y  it  was  held,  that  if  a 
person  write  on  the  back  of  a  bill  of  ezchangey  ^  Becdyed 
fior  B.  Aickman,"  and  sign  his  own  name  to  it»  this  is  not  a 
foigeiy  of  a  lecript;  and  Mr.  Jostice  IdtSedak  there  said, 
^  I  take  ity  to  forge  a  reodpt  for  money,  is  writing  the 
name  of  the  person  for  whom  it  is  receiyed.  But,  m  this 
case,  the  acts  done  by  the  prisoner  were  receiving  for 
another  person,  and  fflgning  his  own  name." 

Pattbsok,  J. — ^The  case  I  referred  to  is  Mead  v. 
Young  {I) ;  and  there  the  person  put  his  own  name  as  the 
name  of  another. 

Pollock,  C.  B. — ^The  accident  of  the  person  having  the 
same  name  makes  no  difference.  Suppose  that  the  person 
whose  indorsement  was  put  on  the  bill  had  really  nomi- 
nated an  attorney  to  indorse  bills  for  him,  and  the  foiger 
had  signed  the  name  of  the  attorney,  would  that  be 
forgery? 

WiUmore. — ^I  think  it  would ;  because  the  indorsement 
is  put  off  as  the  writing  of  another.  Indeed,  it  would  be 
so,  even  if  it  were  a  name  of  a  iSctitious  person. 

Pollock,  C.  B. — If  a  man  said  he  had  authority  when 
he  had  not,  and  ugned  a  false  name  *^  per  procuration/ 
would  that  be  forgery  ? 

WiUmore. — I  apprehend  that  it  would,  as  it  would  pur- 
port to  be  what  it  is  not 

S,  C.  Denison,  for  the  prosecution. — I  submit  that  this 
indorsement  is  a  forgery.     The  definition  of  forgery  in 

(j)  In  the  case  of  R4X  v.  Mad-     Vol.  2,  p.  499. 
docks,  (O.  B.  Oct.  1816),  reported         (i)  6  C.  &  P.  408. 
in  Greav.  ed.  of  Rusa.  C.  &  M.  (/)  4  T.  R.  28. 
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Fleta(n)  is,  **  Crimen  falsi  dicitur  cum  quis  accusatus  1847. 
fuerit  yd  appellatns  quod  sigilimn  Segis,  vel  domini  sui  de 
cujns  fiumM  iberat,  falsaverit,  et  brevia  inde  consignaverit; 
vel  cartam  aliquam  vel  literam  ad  ezhaaredationem  domini 
&c.  sigillayerit,  in  quibus  causis  si  quis  convictus  fuerit, 
detractari  meruit  et  suspendL  Et  quod  de  hujusmodi 
&Isariis  dicitur,  de  sigiM  adulterin&  cartis  et  Uteris  ap- 
ponentibuB  dicatur  id  idem;"  but  Lord  Coke  says  (n)^  that 
''one  may  make  a  false  writing  within  thb  act,  [5  Eliz. 
a  14],  though  it  be  not  forged  in  the  name  of  another, 
nor  his  seal  nor  hand  counterfeited."  So  Mr.  Serjeant 
Hawkins (o)  says,  that  ''the  notion  of  foigery  doth  not 
seem  so  much  to  consist  in  the  counterfeiting  a  man's  hand 
and  seal,  but  in  the  endeayouring  to  giye  an  appearance  of 
truth  to  mere  deceit  and  falsity ;"  and  Sir  E.  H.  East,  in 
his  Pleas  of  the  Crown  (p),  likewise  defines  forgery  to  be 
"a  false  making,  (which  includes  eyery  alteration  of^  or 
addition  to,  a  true  instrument)^  a  making  malo  animo,  of 
any  written  instrument  for  the  purpose  of  fraud  and  de^ 
oeit  r  and  he  adds,  that  "  this  definition  results  from  all  the 
authorities,  ancient  and  modem,  taken  together."  The 
Criminal  Law  Commissioners  (;)  define  forgery  to  be  "tiie 
false  and  fraudulent  making  of  an  instrument,  witii  intent 
to  prejudice  any  public  or  priyate  right ;"  and,  in  the  pre- 
sent case,  tiiere  certainly  was  a  making  of  an  indorsement 
malo  animo,  for  the  purpose  of  fraud  and  deceit,  and  a 
counterfeiting  of  the  writing  of  a  person  who  had  autho- 
rity  to  indorse  bills  for  Mr  Tomlinson.  With  respect  to 
the  case  of  PolhillY.  Walter  (r),  which  was  an  action  against 
the  defendant  for  fidsely  representing  that  he  was  autho- 
rized to  accept  bills  by  procuration,  it  has  been  remarked  by 
Lord  Chief  Justice  Wilde^  that  the  judges  did  not  adyert 

(n)  Cited  3  Inst.  169.  {q)  7th  Rep.  chap.  21,  p.  271, 

(o)  Hawk.  P.  C.  Ut.  '«  For-  art.  1. 

gery,"  chap.  70,  sect.  2.  (r)  3  B.  &  Ad.  114. 
ip)  2Ea,P.C.852. 
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1847.  to  the  acceptance  of  the  bill  being  a  foi^gery,  but  in  that 
case  the  jury  n^atived  all  fraud,  and  the  judges,  therefore, 
would  not  suggest  an  indictment  for  forgery.  The  stat 
1  Will.  4,  c  66,  s.  3,  makes  it  a  felony  to  forge  ^'any" 
'^ indorsement  on"  *'any  bill  of  exchange  or  promissory 
note  for  the  payment  of  money,"  "  with  intent  to  defraud 
any  person  whatsoever."  In  forging  an  indorsement^  it 
may  be  that  the  forgery  is  committed  by  forging  the  name, 
or  it  may  be  that  it  is  committed  by  forging  the  words 
**  per  procuration."  This  case,  in  its  consequences,  is  very 
important,  as  more  bills  are  indorsed  *'  per  procuration" 
than  otherwise. 

WUhnorej  in  reply. — The  passage  cited  on  the  other  ade 
from  Lord  Coke  («),  is  founded  on  the  word  *^  make,"  which 
is  in  the  stat.  5  Eliz.  c  14,  but  which  does  not  occor 
in  the  stat.  1  WilL  4,  c  66;  and  Lord  Coke,  in  treating 
of  the  words  ''forge  or  make,"  says  of  the  words  ''or 
make,"  "These  be  larger  words  than  to  foige;"  and  with 
respect  to  the  definition  of  forgery,  given  by  the  Criminal 
Law  Commissioners,  it  does  not  accord  vrith  the  definitions 
given  by  the  text  writers ;  and  in  the  cases  it  frequently 
happens,  that  a  part  of  the  definition  of  a  crime  is  left  out 
for  convenience,  where  there  is  no  part  of  the  case  that  is 
affected  by  that  part  of  the  definition.  Thus,  to  define 
that  a  fraudulent  writing  to  the  prejudice  of  another  is  a 
forgery,  is  too  large,  as  a  person  might  write  a  false  ao* 
coimt  of  the  price  of  corn  to  lower  the  market,  and  nuJre 
the  holders  of  it  sell  for  less  than  they  ought,  and  yet  this 
would  not  be  forgery.  In  the  case  of  Rex  v.  WM{t), 
where  the  name  of  the  acceptor  was  genuine,  but  a  fidse 
description,  of  Baizemaker,  Romford,  Essex,  was  given  of 
him  in  the  address  of  tiie  bill,  this  was  held  to  be  no  forgery. 
So  in  the  case  of  Rex  v.  Jones  {u\  where  the  prisoner  was 

(«)  3  Inst.  169.        (0  R.  &  R.  C.  C.  405.         (w)  2  Ea.  P.  C.  883. 


Thb  case  was  afterwards  considered  by  the  fifteen  judges, 
who  held  the  conyiction  wrong ;  and  that  indorsing  a  bill 
of  exchange  under  a  false  assumption  of  authority  to  in^ 
done  it  per  procuration,  is  not  forgery,  there  being  no  false 
making. 


MIDLAND  SPRING  CIRCUIT,  10  VICT.  413 

charged  with  forging  a  writing  pmportuig  to  be  a  bank- 
note, but  which  had  no  signature  to  it  exoept  the  words 
"  For  Self  and  Company  of  my  Bank  in  England,"  and 
where  the  prisoner,  when  he  paid  the  forgery  away, 
averred  that  it  was  a  good  bank-note.  Lord  Man^eUt 
C.  J.,  said  ^'  that  the  representation  of  the  prisoner  after- 
wards could  not  vary  the  purport  of  the  instrument;  on 
die  face  of  it»  it  did  not  purport  to  be  a  bank-note." 

Pabke,  B. — ^If  the  prisoner  had  said,  *^  I  am  authorized 
by  Mr.  Tomlinson  to  write  his  name/'  and  had  written  it 
m  the  presence  of  the  banker,  how  would  that  be  ? 

WiUmore. — I  should  submit,  no  forgery ;  and  I  submit 
that,  in  the  present  case,  although  the  prisoner  might  be 
guilty  of  a  false  pretence,  stiU  that  this  is  no  forgery. 


WARWICK  SPRING  ASSIZES,  1847. 
{Croum  Side), 

BEFORE   KB.  JUSTICE   PATTESOM. 


ReOINA  V.    ASTON. 

Embezzlement.— The  prisoner  was  indicted  for  A.,  a  brewer, 
embezzling  the  simi  of  6*.,  received  by  him  as  the  ser-  man  B.  out^" 
vant  of  John  and  Joseph  Fulford.  ^^  S^ority 

to  sell  it  at  fixed 
prices  only.  B.  sold  some  of  it  to  C.  at  an  nnder-price,  and  did  not  receive  the  money  at  the 
time.  A.  heard  of  thia,  and,  unknown  to  B.,  told  C.  to  pay  B.  the  amonnt,  which  C.  did, 
•nd  B.,  when  aaked  for  it  by  A.,  denied  the  receipt  of  the  money  .^Heldt  to  be  sufficient  evi- 
dence of  embezzlement. 

VOL.11.  EE  N.P. 
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1B47.  ^  The  prosecutors  were  brewers  at  Birmingham,  and  the 

prisoner  was  their  drajnnan,  and  was  sent  out  daily  with 
porter  for  his  masters'  customers,  and  also  with  a  surplus 
quantity,  which  he  had  authority  to  sell  at  a  certain  fixed 
price  only,  yiz.  at  9s,  6d.  a  dozen.  The  prisoner  sold  a 
dozen  of  this  porter  at  6^.,  to  Jeremiah  Webb,  in  the 
month  of  July,  1846,  but  did  not  receive  the  money  at  the 
time  of  the  sale,  but  said  he  should  call  for  it  afterwards. 
One  of  the  Messrs.  Fulford  heard  of  the  transaction  from 
the  customer,  and  told  him  to  let  the  prisoner  have  the 
money,  but  this  was  unknown  to  the  prisoner;  and  on  the 
20th  of  August  following,  the  prisoner  having  caUed  for 
the  money,  the  customer  Webb  paid  it  to  him,  and  the 
prisoner  having  denied  the  receipt  of  it  to  the  prosecutors, 
he  was  apprehended. 

Hdjfes,  for  the  prisoner,  objected,  that  the  money  was 
not  received  by  virtue  of  the  prisoner's  employment,  the 
prosecutor  having  proved  that  the  prisoner  had  no  autho- 
rity to  seU  at  the  price  charged,  and  cited  the  case  of  iZei 
T.  Snawley  (a). 

Fatteson,  J.,  after  conferring  with  Parke,  B.,  said,  that 
he  had  great  doubts  as  to  the  authority  of  the  case  dted ; 
and  that  Baron  Parke  and  himself  also  considered,  that»  as 
the  master,  in  the  present  case,  had  authorized  the  cus- 
tomer to  make  payment  to  the  prisoner,  the  master  was 
bound  by  that  payment,  and  could  not  demand  more  of 
the  customer,  and  that  the  evidence  was  sufficient  to  sup- 
port the  indictment 

Verdict — ^Guilty. 

Miller  J  for  the  prosecution. 
Hayes,  for  the  prisoner. 

(a)  4  C.  &  P.  390. 
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COURT  OF  QUEEN'S  BENCH. 


Sittififfs  at  fFestminster  after  Michaelmas  Term,  1846. 

BEFORE  MR.   JUSTICE  ERLE, 

{JVho  sat  ftnr  the  Lord   Chief  Justice.) 


Bird  v,  Defonvielle.  2>^,  3^. 

l/EBT. — The  declaration^  which  consisted  of  only  one  in  an  action  by 
count,  stated,  "that  the  plaintiff,  before  the  commencement  foi  Jf"t°on?* 
of  this  suit,  to  wit,  on  the  18th  day  of  July,  1845,  demised  demise  from 

.  ••11       quarter  to 

to  the  defendant  a  certain  messuage  and  premises,  with  the  quarter,  with 

appurtenances,  to  have  and  to  hold  the  same  to  the  defend-  abie'one  quar- 

ant  as  quarterly  tenant  thereof  to  the  plaintiff,  from  Mid-  J^g^Jgfgndant ' 

summer-day,  in  the  year  aforesaid,  for  so  long  a  time  as  the  pleaded  a  de- 

plaintiff  and  defendant  should  respectively  please,  deter-  demise,— a  no- 

minable  upon  either  of  the  said  parties  giving  to  the  other  ^  l^surrendcr 

three  months'  previous  notice,  expiring  on  some  one  of  the  ^f  operation  of 

quarter-days  of  payment  of  rent,  at  the  rent  of  £120  per  agreement  for 

annum,  to  be  paid  by  the  defendant  to  the  plaintiff  one  letting,  made 

quarter  in  advance,  on  the  usual  quarter  days  of  payment,  ^'^g  yj^*  ^^y/ 

that  is  to  say,  the  24th  day  of  June,  the  29th  day  of  Sep-  »•  4,  was  in 

_,^  force  I  was  pot 

tember,  the  25th  day  of  December,  and  the  25th  day  of  in,  which  was 
March  in  each  and  every  year,  during  the  continuance  of  bnTnot  by  A. : 
the  said  demise."    By  virtue  of  which  the  defendant  en-  --.^«'<'»that 

^  ^  this  was  evi- 

tered  on  the  day  first  aforesaid,  and  continued  possessed  denccofaparol 
until  the  commencement  of  this  suit ;  and  that  afterwards,  and  that  it  waa 
and  during  the  continuance  of  the  demise,  and  before  the  ^y  Vparoi  no- 
commencement  of  this  suit,  to  wit,  on  the  25th  of  March,  ticeto  qnit. 

Heldt  Blao, 

1846,  a  large  sum  of  money,  to  wit,  the  smn  of  £60,  became  that  if  a  tenant 

have  left  a  house 
unoccupied, 
and  the  landlord  enter  and  be  in  the  profitable  occupation  of  the  house,  he  cannot  recover  rent 
from  the  tenant  for  any  time  after  such  profitable  occupation  ;  but  if  he  merely  puts  a  person  into 
the  house  to  Uke  care  of  it  and  prevent  depredations,  it  would  be  otherwise. 

EE2. 
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1846.  and  was  due  and  payable  from  the  defendant  to  the  plain- 
BiAD  tiff^  under  and  by  virtue  of  the  said  demise,  and  still  is  in 
Defonvibllb.  ^""^^  *^^  unpaid,  that  is  to  say,  the  sum  of  £30  of  the 
rent  aforesaid  for  one  quarter  of  a  year  of  the  said  term, 
ending  on  the  day  and  year  last  aforesaid,  and  then  last 
elapsed ;  and  the  further  sum  of  £30  of  the  rent  aforesaid, 
for  one  quarter  of  a  year  of  the  said  term,  which  then,  to 
wit,  on  the  day  and  year  last  aforesaid  became  due  and 
payable  from  the  defendant  to  the  plaintiff,  in  advance, 
under  and  by  virtue  of  the  said  demise,  whereby  and  by 
reason  of  the  non-payment  of  the  said  sum  of  £60,  an  ao 
tion  hath  accrued  &c. 

Picas— ;/?r«^,  as  to  the  sum  of  £30  for  a  quarterns  rent, 
up  to  the  25th  of  March,  1846,  payment  of  that  sum  bto 
court,  and  never  indebted  to  any  greater  amount ;  second, 
as  to  the  £30  supposed  to  be  payable  in  advance,  on  the 
25th  of  March,  1846,  that  the  plaintiff  did  not  demise; 
thirdy  as  to  the  same,  that  the  tenancy  was  detemoined  by 
notice  to  quit ;  fourth^  as  to  the  same,  a  surrender  of  the 
term  by  operation  of  law  (a).  Replication,  denying  the 
notice  to  quit  and  the  surrender. 


(a)  The  pleas  and  leplication  jCSO,  in  respect  of  the  said  i 

were  in  the  following  fonn:—  of  action   in   the   introductory 

1st  Plea. — "  The  defendant,  by  part  of  this  plea  mentioned,  and 
Ekiward  Lewis,  his  attorney,  as  this  he  is  ready  to  verify,  where- 
to so  mach  of  the  said  declaration  fore  he  prays  judgment  if  the 
as  relates  to  the  sum  of  £80  of  plaintiff  ought  further  to  main- 
the  rent  therein  mentioned,  for  tain  his  action  thereof." 
one  quarter  of  a  year  of  the  said  2nd  Plea, — "  And  as  to  so  much 
term,  ending  on  the  25th  day  of  of  the  declaration  as  relates  to  the 
March,  1846,  says,  that  the  plain-  sum  ofjCSOof  the  rent  therein 
tiff  ought  not  further  to  maintain  mentioned,  supposed  to  he  due  and 
his  action  thereof,  because  the  payahle  in  advance  on  the  said 
defendant  now  hrings  into  court  25th  of  March,  1846,  the  defend- 
the  sum  of  jC30  ready  to  he  paid  ant  says,  that  the  plaintiff  did 
to  the  plaintiff.  not  demise  in  manner  and  fonn 

**  And  the  defendant  further  as  in  the  said  decUration  is  al- 

says,  that  he  never  was  indebted  leged,  and  of  this  he  puts  himself 

to   the    plaintiff  to  a   greater  upon  the  country,  &c." 

amount  than    the   said  sum  of  QrdPlea, — ^*  Andforafuiiber 
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On  the  part  of  the  plaintiff  a  paper,  in  the  following 
form,  dgned  by  the  defendant,  was  put  in.     It  was  not 


1846. 


plea  as  to  the  cauaes  of  action  in 
the  introductory  part  of  the  aaid 
second  plea  mentioned,  the  de- 
fendant aayfl^  that,  after  the  mak- 
ing of  the  said  demise,  and  whilst 
the  defendant  held  the  said  mes- 
suage and  premises,  with  the 
appurtenances,  as  tenant  thereof 
to  the  plaintiff  under  the  said 
demise,  and  three  months  before 
the  sud  26th  day  of  March,  in 
the  year  last  aforesaid,  to  wit, 
on  the  3l8t  day  of  October,  1846, 
he,  the  defendant,  gave  due  no- 
tice to  the  plaintiff,  that  he,  the 
defendant,  should  quit  and  de- 
lirer  up  possession  of  the  said 
messuage  and  premises,  with  the 
appurtenances,  to  the  plaintiff,  on 
the  said  26th  day  of  March,  1846, 
then  next  following;  and  the 
defendant  further  says,  that,  in 
puTBuance  of  the  said  notice,  he 
did  quit  and  deliver  up  posses- 
sion of  the  said  messuage  and 
premises  to  the  plaintiff  before 
the  said  26th  day  of  March, 
1846,  to  wit,  on  the  26th  day  of 
December,  1846,  and  this  the  de- 
fendant is  ready  to  verify,  &c." 

4rt  Pfoa.— •*  And  for  a  further 
plea  as  to  the  causes  of  action  in 
the  introductory  part  of  the  said 
second  plea  mentioned,  the  de- 
fendant says,  that,  after  the  mak- 
ing of  the  said  demise,  and  whilst 
the  defendant  held  the  said  mes- 
suage and  premises,  with  the  ap- 
purtenances, as  tenant  thereof  to 
the  plaintiff  under  the  said  de- 
miae,  and  before  the  said  26th 
day  of  March,  1846,  to  wit,  on 
the  Ist  day  of  March,  in  the 
year  last  aforesaid,  all  the  estate. 


term,  and  interest,  and  tenancy  of 
the  said  defendant,  in  the  said 
messuage  and  premises,  with  the 
appurtenances,  were  duly  sur- 
rendered to  the  plaintiff  by  act 
and  operation  of  law,  that  is  to 
say,  by  the  defendant  then  quit- 
ting possession  of  the  said  mes- 
suage and  premises,  with  the  ap- 
purtenances, by  the  license  of  the 
plaintiff,  and  relinquiahing  the 
possession  and  enjoyment  there- 
of to  the  plaintiff,  with  the  in- 
tention of  putting  an  end  to  the 
said  tenancy,  and  by  the  plain- 
tiff then  accepting  such  posses- 
sion and  enjoyment  of  the  said 
messuage  and  premises,  with  the 
appurtenances,  with  an  intention 
of  putting  an  end  to  the  said  te- 
nancy; and  the  defendant  fur- 
ther says,  that  he  has  not  fn^n 
thence  hitherto  had  any  further 
use  or  occupation  of  the  said 
messuage  and  premises,  with  the 
appurtenances,  or  any  part  there- 
of, and  this  the  defendant  is 
ready  to  verify,  &c.'* 

R^fdieaHcn. — ^<  And  the  plain- 
tiff, as  to  the  plea  of  the  defend- 
ant by  him  firstly  above  pleaded, 
as  to  so  much  of  the  said  declara- 
tion as  relates  to  the  sum  of  £^ 
of  the  rent  therein  mentioned  for 
one  quarter  of  a  year  of  the  said 
term,  ending  on  the  26th  day  of 
March,  1846,  accepts  and  takes 
out  of  court  the  said  sum  of  jCSO, 
in  full  satisfaction  and  discharge 
of  the  said  causes  of  action  in  the 
introductory  part  of  that  plea 
mentioned.  Therefore,  as  to  such 
causes  of  action,  the  plaintiff  is 
satisfied,  and  he  prays  judgment 
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1846.        stamped,  the  defendant  having,  before  the  trial,  consented 
that  it  should  be  given  in  evidence  without  being  stamped 

MEMORAirouK  OF  AoRBKHBirr  made  thk  18th  day  of  July,  1845. 

ly  the  undersigned  Heniy  Defonyielley  do  heieby  agree  to  take 
of  Mr.  Stephen  Bird,  the  house  and  premises  No.  9,  King  Williim- 
street.  Strand,  as  a  quarterly  tenant,  from  Midsummer  day  last,  tX 
the  rent  of  one  hundred  and  twenty  pounds  per  annum,  to  be  pud 
one  quarter  in  adTance  on  the  usual  quarter  days  of  payment,  and  so 
to  continue  to  pay  the  same  quarterly  in  advanoe,  free  and  dear  of  the 
land-tax,  sewer-rate,  water-rate,  and  all  other  rates  and  taxes  whai- 
soerer  that  now  are  or  hereafter  may  be  assessed  upon  the  said  bouse 
and  premises,  which  said  rates  and  taxes  I  hereby  agree  to  pay  and 
discharge  as  the  same  may  become  due  till  the  said  tenancy  shall  ex- 
pire. It  is  hereby  further  agreed  by  the  said  parties,  that^  if  the  rent 
at  any  time  be  not  paid  in  advance  according  to  this  agreement,  the 
tenancy  shaU  cease  at  the  next  quarter  day  without  any  further  no- 
tice ;  also  that  three  months'  previous  notice  from  either  party  shall 
be  sufficient  to  determine  the  tenancy,  such  notice  expiring  on  some 
one  of  the  quarter  days  of  payment. 

Witness,  John  Brat. 

(Signed)  Dbiokvullb  Hxiimi. 

[Below  this  agreement  was  a  list  of  fixtures,  signed  by  the  defend- 
ant and  witnessed  by  John  Bray.] 

Miller,  for  the  defendant — I  submit  that  the  plamtiff 

for  his  costs  and  charges  in  this  in  his  said  third  plea  in  that  be- 

behalf,  &c.  half  alleged,  and  this  the  plain- 

**  And  as  to  the  plea  of  the  de-  tiff  prays  may  be  inquired  of  by 

lendant  by  him  secondly  above  the  country,  &c. 

pleaded,  and  whereof   he  hath  **  And  as  to  the  plea  of  the 

put  himself  upon  the  country,  defendant  by  him  lastly  above 

the  plaintiff  doth  the  like.  pleaded,  the  plaintiff  saith,  that 

**  And  as  to  the  plea  of  the  all  the  estate,  term,  and  interest, 
defendant  by  him  thirdly  aboTe  and  said  tenancy  of  the  defend- 
pleaded,  the  plaintiff  saith,  that  ant  in  the  said  messuage  and 
the  defendant  did  not  give  to  the  premises,  with  the  appurtenances, 
plaintiff  such  notice  as  is  in  the  were  not  surrendered  to  the  plain- 
said  third  plea  mentioned,  that  tiff  in  manner  and  form  as  the 
he  the  defendant  should  quit  and  defendant  hath  above,  in  his  said 
deliver  up  possession  of  the  said  last  plea  in  that  behalf,  alleged, 
messuage  and  premises,  with  the  and  this  the  plaintiff  also  prays 
appurtenances,  in  manner  and  may  be  inquired  of  by  the  coun- 
form  as  the  dc^ndant  has  above  try,  &c." 
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must  be  nonsuited.  The  pluntiff  hsm  alleged  a  dembe  to  1945, 
the  defendant  as  a  quarterly  tenant  Bj  the  stat  7  &  8 
Vict  c.  76,  8.  4,  it  is  enacted,  *'  That  no  lease  in  writing  of 
an  J  freehold,  copyhold,  or  leasehold  land,  or  surrender  in 
writing  of  any  freehold  or  leasehold  land,  shall  be  valid  as 
alease  or  surrender,  unless  the  same  shall  be  made  by  deed; 
but  any  agreement  in  writing  to  let  or  to  surrender  any 
8uch  land,  shall  be  valid  and  take  effect  as  an  agreement  to 
execute  a  lease  or  surrender;  and  the  person  who  shall  be 
in  the  possession  of  the  land,  in  pursuance  of  any  agreement 
to  let,  may,  from  payment  of  rent  or  other  circumstanceSy 
be  construed  to  be  a  tenant  from  year  to  year  **  (&).  The 
paper  put  in  is  only  in  legal  effect  an  agreement  to  exe- 
cute a  lease ;  and  possession  under  it  and  payment  of  rent, 
even  if  proved,  would  only  raise  a  presumption  of  a  tenancy 
from  year  to  year,  and  not  a  quarterly  tenancy  as  stated  in 
the  declaration. 

Eble,  J. — The  Stat  7  &  8  Vict  c.  76,  does  not  exclude 
evidenoe  of  demises  by  parol.  Mr.  Bird,  the  plaintiff,  does 
not  execute  this  document ;  and  it  is  only  offered  as  evi- 
dence that  Mr.  Bird  demised  by  parol. 

fiiwice,  for  the  plaintiff. — The  defendant,  by  paying 
money  into  Court,  has  admitted  the  demise  as  stated  in 
the  declaration.    In  the  case  of  Dyer  v.  Ashton  (c),  where 

(&)  This  part  of  the  stat.  7  &  maindeTB,  is  repealed  from  the 

8  Vict  c.  76,  was  in  force  for  4th  of  Augast,  1846,  and  the  re- 

lune  months  only.  It  commenced  sidne  of  that  statute  is  repealed 

from  the  31st  of  Decemher,  1844,  from  the  1st  of  October,  1846 ; 

•Qdwas  not  to  ^extend  to  any  and  it  seems  from  the  case  of 

^^  act,  or  thing,  executed  or  Burton  v.  Reevelly  16  Law  J.  (N. 

done,  or  [except  as  to  contin-  S.)  Exch.  86,  that  where  there 

8«nt  remainders]  to  any  estate,  is  a  letting  of  real  property  by  an 

nght,  or  interest,  created  before  agreement  not  under  seeJ,  such 

toe  lit  of  January,  1846."  agreement  requires  a  lease  stamp 

By  the  stot.  8  &  9  Vict.  c.  106,  mall  cases  to  which  the  stat.  7  & 

»  mnch  of  the  stot.  7  &  8  Vict.  8  Vict.  c.  76,  does  not  apply, 
^  76, 88  related  to  contingent  re-         (c)  1  B.  &  C.  3. 
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two  breaches  were  assigned  in  one  count  of  a  dedanUion 
upon  a  contract,  and  the  defendant  paid  money  into  Court 
upon  one  of  them,  it  was  held  that  he  thereby  admitted 
the  whole  contract  as  set  out  in  that  count. 

It  was  opened  by  MUler,  for  the  defendant,  that  the  te- 
nancy had  been  determined  at  Lady-day,  1846,  by  a  parol 
notice  to  quit(<2),  which  was  given  on  the  24th  of  October, 
1845 ;  and  also  that  there  had  been  a  surrender,  by  the  de- 
fendant sending  the  keys  of  the  house  to  the  plaintiff's  re- 
ndence,  where  they  had  been  left ;  and  that  the  plaintiff 
had  shewn  his  acceptance  of  the  surrender,  by  having  had 
the  name  of  the  defendant's  business,  ^' Royal  Filtering 
CSompany,"  painted  out,  and  by  letting  the  premises  to 
another  tenant  in  April,  1846. 

It  was  proved  by  a  witness  named  Day,  that,  on  the  24th 
of  October,  1845,  he  informed  the  plaintiff  that  the  defend- 
ant had  ''given  him  instructions  to  tell  him  that  it  was  hb 
intention  to  quit  at  next  quarter,"  and  that  the  plaintiff  re- 
plied that  he  might  leave  when  he  liked,  as  he  had  another 
party  in  view  to  take  the  premises. 

It  was  also  proved,  that,  on  the  24th  of  December,  1845, 
the  keys  of  the  house  were  taken  to  the  {dainlaff 's  lesidenoe 
when  he  was  not  at  hom^  and  that  a  lady  there  said  she 
could  not  receive  them,  and  they  were  left  on  the  table 

(d)  Where    a  demiae  is  by  pony,  1  A.  &  £.  526),  it  wu 

parol,  the  notice  to  quit  need  held  by  Lord  Chief  Beoon  Mac- 

not  be  in  writing.    Verbal  no-  dcmoA^  in  an  ejectment  by  a  oor- 

tioee  to  quit  were  held  to  be  suf-  poration  agunst  a  tenant  from 

ficient  in  the  cases  of  Tunmm  v.  year  to  year,  who  had  held  for 

RowUiMony   3  Burr.  1603^   and  many  years  without  a  lease,  that 

Doe  d.  Lord  Maeartiugf  v.  Cnck,  a  verbal  notice  to  quit,  given  by 

6  £sp.  196 ;  and  in  Uie  case  of  a  person  acting  as  steward  of  the 

Roe  d.  Dean  and  Chapter  of  Ro-  coiporation,  was  sufficient,  with- 

chetfter  v.  Pierce,  2  Camp.  96,  out  evidence  that  he  had  an  an- 

(which  is  cited  by  Mr.  Justice  thority  under  seal  from  the  cor- 

John  WiUiam$y  in  the  case  of  poration  for  this  purpose. 
Smith  V.  Birmingham  Gob  Com- 
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there;  and  that  a  little  after  Christmas,  1845,  the  words 
'^Boyal  Filtering  Company,"  which  had  been  at  the  side 
of  the  house  door,  were  painted  out. 

It  was  also  proved  by  Mr.  Davy,  that  he  entered  on  the 
house  and  premises  on  the  I5th  of  April,  1846,  and  had 
occupied  them  ever  since;  he  stated  that  he  held  them 
under  a  written  agreement,  which  he  produced,  but  which 
could  not  be  given  in  evidence  for  want  of  a  stamp. 

Eble,  J. — ^If  a  landlord  has  entered  into  profitable  occu- 
pation, that  is  an  answer  to  his  daim  for  use  and  occupa- 
tion ;  but  if  a  tenant  has  left  a  house  empty,  and  the  landlord 
has  put  some  one  into  it  only  to  take  care  of  it,  and  prevent 
depredations,  it  would  be  otherwise.  I  think  also  that  there 
is  evidence  of  a  parol  demise ;  and  that  the  issue  on  the  de- 
mise should  be  found  for  the  plaintiif,  and  that  the  defend- 
ant has  made  out  his  plea  of  the  notice  to  quit 

Verdict  for  the  pl^tiff  on  the  first  issue, 
and  for  the  defendant  on  the  second  and 
third  issues. 

Shee,  Serjt.,  and  Hance,  for  the  plaintifi*. 
Miller  and  Corriey  for  the  defendant. 

[Attomies— iffVi,  and  E,  Levfis,'] 
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Ann  Williams^  hy  Gakuck  her  next  Friend,  v. 
Cbosswell. 

False  imprisonment.— The  declaration,  which 
consisted  of  only  one  count,  stated  that  the  defendant,  on 
the  24th  day  of  November,  1845,  at  twelve  o*clock  of  the 
night  of  the  same  day,  imprisoned  the  plaintiff,  and  caused 
her  to  be  conveyed  in  custody  from  a  certain  dwellings 
house  to  a  police  station,  and  there  detained  for  eight  hours ; 
at  the  expiration  whereof,  to  wit,  on  the  25th  day  of  No- 
vember, 1845,  the  defendant  compelled  the  plaintiff  to  go 
in  custody  to  a  police-office,  and  there  imprisoned  her,  and 
thence  conveyed  her  in  custody  to  Tothill-fields  Bridewell, 
where  she  was  imprisoned  till  the  1st  day  of  December 
then  next,  and  then  caused  the  plaintiff  to  be  taken  to  the 
said  police-office,  and  there  detained,  under  a  false  and  un- 
Sfln^CTUM^'  reasonable  assertion,  colour,  and  pretence  that  the  plaintiff 
tody;  and  in      haj  committed  felony.     "And  he  the  defendant,  during 

ins  cros8-eza-  ,  , 

mination  the  the  time  aforesaid,  to  wit,  on  the  said  24th  day  of  Novem- 
l^at,  ttb^  '  ^>^9  a°^  0^  divers  other  days,"  &c.,  "  searched,  ransacked, 
ialSe'^^noe  *^^  rummaged  divers,  to  wit,  three  trunks  and  three  boxes 
of  the  plaintiff,  of  the  plaintiff."  Pleas,  Ist,  Not  guilty;  2nd,  A  specUl 
stated  that  the    plea  (a),  which  stated  that  certain  articles  of  wearing  ap- 

gooda  had  been 

stolen,  and  also 

stated  some  of  the  grovnds  of  suspicion  mentioned  in*  the  plea : — Held,  that  this  was  eridoiee 

for  the  jary  to  consider,  and  from  which  they  might  find,  that  the  felony  had  been  committed; 

and  that  the  defendant  had  good  canse  to  suspect  the  plaintiff,  if  this  CTidenoe  satisfied  tbem 

that  the  facts  really  were  so. 

Held  also,  that,  although  in  this  plea  the  defendant  ought  to  set  oat  his  grounds  of  snspicioD, 
yet  that  he  would  be  entitled  to  a  Terdict  without  proof  of  the  whole  of  them,  if  he  proved  that 
a  felony  was  in  fact  committed,  and  proved  so  much  of  the  grounds  of  suspicion  as  satisfied  the 
jury  that  he  had  reasonable  cause  to  suspect  the  plaintiff. 


Dee.  ah. 


In  enaction 
for  false  impri- 
sonment, the 
defendant 
pleaded  that 
his  goods  had 
been  stolen, 
and  having 
cause  to  sus- 
pect the  plain- 
tiff of  the  fe- 
lony, he  gave 
her  into  cus- 
tody, the  plea 
stating  several 
grounds  of  sus- 
picion.   The 
plaintiff  called 
a  policeman  to 
prove  that  the 
defendant  di- 
rected him  to 


(a)  The  2nd  plea  and  replica- 
tion were  as  follow : — 

Second  plea. — ^^  And  for  a  fur- 
ther plea  in  this  behalf,  the  de- 
fendant says^  that,  just  before  the 
committing  of  the  said  several 
trespasaes  in  the  dechuation  men- 


tioned, to  wit,  on  the  day  and 
year  in  the  declaration  fint 
above  mentioned,  in  the  county 
aforesaid,  divers  goods  and  chat- 
tels of  the  defendant,  to  wit,  two 
bonnets,  one  satin  dress,  three 
other  dresses,  one  peli»e,  oot 
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parel  had  been  stolen  from  the  defendant,  and  that  he  had 
reasonable  cause  to  suspect,  and  did  suspect,  that  the  plain- 


1846. 


cape,  one  handkerchief,  four 
waistcoats,  six  towels^  and  one 
brooch  of  great  value,  to  wit,  of 
the  value  of  £5,  had  been  and 
were  feloniooaly  stolen,  taken, 
and  carried  away  from  and  out 
of  the  possession  of  the  defend- 
ant; and  the  defendant  then  had 
reasonable  and  probable  cause  to 
suspect  and  believe,  and  did  then 
in  &ct  suspect  and  believe,  that 
the  plaintiff  had  been  and  was 
gnilty  of  the  said  felony;  and 
the  grounds  and  reason  of  the 
said  suspicion  and  belief  of  the 
defendant  were  the  {acta  herein- 
after mentioned,  that  is  to  aay, 
that  the  pl^ntiff  was,  before  and 
at  the  time  of  committing  the 
said  felony,  a  domestic  servant  of 
the  defendant,  and  residing  in 
the  house  of  the  defendant  in 
which  the  said  goods  and  chattels 
were  found  and  being  when 
the  same  were  so  feloniously 
stolen  as  aforesaid;  that  only  one 
other  servant  was  then  resident 
in  the  said  house,  which  said 
hist-mentioned  servant  had  before 
then  been  living  with  the  defend- 
ant as  servant  for  many  years, 
and  had,  during  all  that  time, 
conducted  herself  in  a  very  steady 
and  creditable  manner,  and  had 
never  given  the  defendant  any 
reason  to  suspect  her  of  any  dis- 
honesty whatsoever ;  whereas  the 
plaintiff  had  lived  in  the  service 
of  the  defendant  as  a  temporary 
servant  only  for  a  short  space  of 
time,  and  the  defendant,  when 
he  took  the  plaintiff  into  his  said 
wrvice,  had  not  ascertained,  nor 
<iid  he  in  fact  know,  what  charac- 


ter she  had  before  then  borne  or 
enjoy ed/or  honesty  or  otherwise ; 
that  the  said  felony  had  been  and 
was  committed  at  a  late  hour  in 
the  evening  of  the  day  and  year 
first  above  mentioned,  to  wit,  be- 
tween the  hours  of  five  and 
twelve  of  the  clock  in  the  after- 
noon of  the  said  last-mentioned 
day,  no  persons  then  being  in 
the  said  house  save  only  the 
plaintiff  and  the  said  other  ser- 
vant before  mentioned,  the  de- 
fendant, the  wife,  and  young 
children  of  the  defendant,  and 
one  intimate  friend,  being  a  lady 
then  resident  and  visiting  in  the 
said  house ;  that  the  plaintiff,  as 
such  servant,  had  the  care  and 
custody  of  the  said  goods,  the 
same  being  usually  kept  in  a 
room  under  the  care  of  the  plain- 
tiff, and  to  which  the  plaintiff 
had  access  at  all  times;  that,  on 
the  night  of  the  said  last-men- 
tioned day,  and  after  the  said 
felony  had  been  committed,  and 
before  the  plaintiff  had  been  and 
was  apprehended  as  hereinafter 
mentioned,  the  defendant  made 
diligent  search  in  the  said  house 
for  the  said  goods,  but  the  same 
were  nowhere  to  be  found  there, 
and  that  no  person  resident  and 
living  in  the  said  house  on  the 
said  last  -  mentioned  day  had, 
upon  that  same  day,  gone  out  of 
the  said  house  after  the  commit- 
ting of  the  said  felony,  except 
the  plaintiff  and  the  defendant, 
the  plaintiff  having  then  volun- 
tarily gone  out  of  the  said  house 
at  a  late  hour  of  the  night  after 
dark,  and  continued  absent  there- 
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Williams 

V. 
CmOMWBLW 


tiff  was  guilty  of  the  felony ;  and  that  the  grounds  of  his 
suspicion  were,  that  the  plaintiff  was  a  servant  in  the  de- 


from  to  a  long  apsoe  of  time ; 
that,  upon  snoh  aeareliing  the 
said  house  as  aforesaid  for  the 
said  goodsy  certain  stamped  post- 
age envelopee  had  been  and  were 
found  in  theposseseLoDof  theplsin- 
tiffy  the  plaintiff  not  being  able  to 
read  or  to  write  by  reason  of  her 
ignoranoe  of  letteis^  and  the  de- 
fendant having  not  long  before 
then,  and  while  the  plaintiff  was 
in  his  said  service,  missed  and 
lost  diven  stamped  postsge  en* 
velopee  of  the  like  sort  ss  those 
found  in  the  pluntiff's  posses- 
sion; and  that  tiie  plaintiff,  when 
interrogated  by  the  defendant 
touching  the  said  seversl  pre- 
mises^ did  not  nor  would  give 
to  the  defendant  a  satisfactory 
account  of  herself  or  of  the  said 
several  matters  and  grounds  of 
suspicion  hereinbefore  set  forth  : 
wherefore  the  defendant^  having 
such  reasonable  and  probable 
grounds  of  suspicion  and  belief  as 
aforesaid,  and  then,  in  hct, 
strongly  suspecting  and  believ- 
ing that  the  plaintiff  had  been 
and  was  guilty  of  the  said  felony, 
did  afterwards,  to  wit,  on  the 
day  and  year  first  above  men- 
tioned, give  the  plaintiff  in 
chaige  to  one  Ambrose  Swan- 
ston  Cripps,  then  being  a  consta- 
ble and  peace  officer  of  our  lady 
the  Queen,  and  duly  acting  with- 
in the  limits  of  his  power  and 
authority,  and  then  requested 
the  said  constable  to  take  the 
plaintiff  into  his  custody,  and 
safely  keep  her  until  she  could 
be  carried,  and  to  carry  her,  be- 
fore some  one  of  her  Majesty's 


justices  assigned  to  keep  Uie 
peace  of  our  said  lady  the  Qneeo 
within  and  for  the  county  of  Mid- 
dlesex, in  which  said  county  the 
ssid  house  of  the  defendant  wsi 
situate,  and  the  said  plaintiff  was 
there  found,  being  to  be  examined 
touching  the  premises,  and  to 
be  further  dealt  with  aooordin; 
to  law ;  and  thereupon  the  mi 
constable,  being  so  requested  as 
aforesaid,  then  took  the  plaintiff 
into  hb  custody ;  and  it  being 
then  very  late,  that  is  to  ssy, 
about  midnight^  carried  her  to  t 
place  of  safety,  being  the  police- 
station  in  the  declaration  mon- 
ttoned,  and  kept  her  there  con- 
fined for  a  reasonable  time,  to  wit, 
until  the  pkintiff  could  be  carried 
before  such  justice  of  the  peace  as 
aforeasid ;  and  thereupon  after- 
wards, and  so  soon  ss  oonveniently 
could  be,  to  wit»  on  the  morning 
next  after  the  night  on  which 
she  was  so  taken  and  detained  as 
aforesaid,  the  plaintiff  was  car- 
ried, in  the  custody  of  the  said 
constable,  before  William  Bond, 
Esq.,  one  of  the  justices  of  our 
lady  the  Queen  assigned  to  keep 
the  peace  of  our  said  lady  with- 
in and  for  the  said  county,  tbea 
sitting  at  the  police-office  in  the 
declaration  mentioned,  in  the 
execution  of  his  duty,  to  be  by 
him  examined  touching  the  pre- 
misesy  and  to  be  further  deslt 
with  according  to  law ;  and  the 
plaintiff  was  then  upon  such  exa- 
mination remanded  by  order  of 
the  said  justice  for  further  exa. 
mination,  and,  upon  such  re- 
manding, was  by  the  same  order 
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fendant's  house,  from  which  the  articles  were  stolen,  and 
that  there  was  only  one  other  servant  of  the  defendant  then 
there,  who  had  been  many  years  in  his  service,  and  had 
always  conducted  herself  in  a  creditable  manner ;  whereaa 
the  plaintiff  was  a  temporary  servant  only,  whose  charac- 
ter the  plaintiff  had  not  ascertained :  that  the  felony  was 
committed  in  the  evening  when  no  one  was  in  the  house 
but  the  plaintiff,  the  other  servant,  the  defendant^  his  fa- 
mily, and  a  lady,  and  that  the  plaintiff  had  the  custody  of 
the  articles  stolen ;  that,  on  that  evenings  no  one  had  left 
the  house  but  the  plaintiff  and  the  defendant ;  and  that,  on 
searching  the  house,  certain  stamped  envelopes  were  found 
in  the  possession  of  the  plaintiff^  who  could  not  write,  the 
defendant  having,  before  tiiat  time,  missed  stamped  en- 
vdopes  while  the  plaintiff  was  in  his  service ;  and  that  the 
plaintiff  would  not,  when  interrogated,  give  a  satisfactory 
account  of  herself  and  of  the  several  matters  aforesaid ; 
whereupon  the  defendant  gave  her  into  custody,  and  im- 
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taken  from  the  said  police-office, 
aodcoiijQned  in  the  aaid  prison, 
to  wit,  the  priaon  called  Tothill- 
fields  Bridewell,  and  there  de- 
tained for  a  reaaonable  time  until 
a  Uaihim  day,  to  wit,  the  lat 
day  of  December  in  the  year 
aforesaidy  on  which  said  last- 
mentioned  day  the  plaintiff  was 
by  like  order  of  the  said  justice 
carried  before  the  said  justice  for 
farther  examination,  upon  which 
nid  last^mentioned  examination 
the  plaintiff  was  discharged  ac- 
cording to  law,  and  without  un- 
aeoessary  delay.  And  the  de- 
fendant further  says,  that,  in 
searching  his  said  house  for  the 
said  goods  so  feloniously  stolen  as 
aforesaid,  he,  the  defendant,  did, 
ia  the  presence  and  with  the  con- 
sent of  the  plaintiff,  search  and 
examine  the  contents  of  a  certain 
box  of  the  plaintiff  there  found 


and  being,  which  are  the  said 
several  trespasses  in  the  declara- 
tion mentioned,  and  whereof  the 
plaintiff  hath  above  complained 
against  the  defendant ;  and  this 
the  defendant  is  ready  to  verify, 
&c. 

(Signed)        £.  Smirke." 

Replication, — To  the  first  plea, 
a  similiter;  and  as  to  the  last 
plea,  **  except  aa  to  so  much  of 
the  said  last  plea  as  relates  to  the 
searching  and  examining  the  said 
box  of  the  plaintiff  in  the  said  last 
plea  mentioned,"  de  injurilk ;  and 
«  as  to  so  much  of  the  said  last 
pleaas  relates  to  the  searching  and 
examining  the  said  box  of  the 
plaintiff  in  the  said  last  plea 
mentioned  *'  that  the  defendant 
searched  and  examined  the  same, 
as  in  the  declaration  mentioned, 
of  his  own  wrong,  and  without 
the  consent  of  the  plaintiff. 
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1846.  prisoned  her ;  and  that  the  defendant  did^  in  the  presence 
and  with  the  consent  of  the  plaintiff,  search  and  examine 
the  contents  of  a  certain  box  of  the  plaintiff.  Keplication 
to  ihi^ftrst  plea,  a  similiter;  and  to  the  last  plea,  except  as  to 
the  searching  and  examining  of  the  box  in  that  plea  men- 
tioned, de  injuria ;  and  as  to  so  much  of  that  plea  as  relates 
to  the  searching  and  examining  the  box  in  that  plea  men- 
tioned, that  the  defendant  searched  and  examined  the  same 
of  his  own  wrong  and  without  the  consent  of  the  plainti£ 
It  appeared  that  the  defendant  resided  in  Eaton-square, 
Pimlico ;  and  that,  on  the  24th  of  November,  1845,  he 
was  removing  to  Norland-square,  Kensington;  and  that 
some  upholsterer's  men  had  been  at  the  house  taking  down 
some  of  the  furniture ;  and  that  about  ten  o'clock  on  that 
night,  a  policeman  named  Cripps  came  to  the  defendant's 
house  in  Eaton-square,  in  consequence  of  being  sent  for ; 
and  it  was  proved  by  the  policeman  Cripps,  who  was  called 
as  a  witness  for  the  plaintiff,  that  the  defendant  de«ied 
him  to  take  the  plaintiff  into  custody  on  a  charge  of  having 
stolen  some  dresses  and  other  articles,  and  that  he  did 
so ;  and  this  witness,  in  his  cross-examination,  said  that 
the  defendant,  at  the  time  when  he  thus  gave  the  plaintiff 
in  charge,  said,  in  the  presence  of  the  plaintiff,  that  the 
articles  [mentioned  in  the  second  plea]  had  been  stolen 
from  a  wardrobe  in  an  upstair-room  in  the  defendant's 
house,  and  that  the  plaintiff  was  the  only  servant  who  had 
left  the  house  that  evening ;  and  that,  on  the  defendant 
proposing  to  search  a  bandbox  of  the  pliuntiff,  she  said  he 
might  do  so  if  he  liked ;  and  on  the  box  being  searched, 
six  stamped  envelopes  were  found  in  it,  and  four  more  in  the 
plaintiff's  reticule,  which  envelopes  the  plaintiff  stated  she 
had  bought. 

It  was  further  proved  on  the  part  of  the  pluntiC  that, 
at  about  nine  o'clock  in  the  evening  in  question,  the  plain- 
tiff had  left  the  defendant's  house,  and  had  gone  to  get 
butter  and  cheese  at  the  shop  of  a  person  named  Cadbury, 
but  that  she  had  been  sent  there  by  the  defendant's  wife. 
It  was  proved  by  police  inspector  Taylor,  that  the  plaintiff 
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was  imprisoned  in  the  Btation-house,  and  he  also  stated  that  ^mc» 
ahe  told  him  that  she  had  bought  the  envelopes ;  but  it  was 
proved  by  a  gunsmith,  named  Joseph  Mason  (also  a  wit- 
ness for  the  plaintiff),  that  he  paid  his  addresses  to  the 
plaintiff,  and  had  ^ven  her  a  dozen  stamped  envelopes, 
but  that  the  plaintiff  could  not  write. 

Crowder  addressed  the  jury  for  the  defendant,  and  con- 
tended that  the  justification  of  the  imprisonment  was  made 
oat;  the  fiict  of  a  felony  haying  been  committed,  and  cir- 
cnmstances  of  suspicion,  which  well  warranted  the  im- 
prisomnent,  being  abundantly  proved  by  the  statements  of 
the  defendant  made  in  the  presence  of  the  plaintiff  in  a  con- 
yersation  which  was  in  part  given  in  evidence  for  the 
plaintiff  as  proof  of  the  plaintiff's  own  case. 

Eble,  J.,  (in  summing  up). — The  defendant  has  in  this 
case  pleaded  a  justification,  in  which  he  states  that  a  felony 
had  been  committed,  and  that  he  caused  the  plaintiff  to  be 
taken  into  custody,  he  suspecting  that  the  plaintiff  had 
committed  that  felony;  and  in  that  plea  the  defendant 
states  (as  he  ought  to  do)  the  grounds  of  his  suspicion. 
Now,  before  you  find  a  verdict  for  the  defendant  on  this 
plea,  you  must,  in  the  first  place,  be  satisfied  that  a  felony 
was  in  fact  committed  by  some  one.  The  defendant  has 
not  called  any  witnesses  to  prove  a  felony  committed ;  but 
the  plaintiff's  counsel  having  called  Cripps,  the  policeman, 
and  he,  in  answer  to  questions  put  by  the  plaintiff's  coun- 
sel, having  stated  what  the  defendant  said  at  the  time 
when  he  gave  the  plaintiff  into  custody,  the  defendant's 
counsel  asked  (as  he  had  a  right  to  do)  as  to  all  that  the 
defendant  said  at  that  time ;  and  it  appears  that  the  defend- 
ant then  said,  and  that,  too,  in  the  presence  of  the  plaintiff 
herself,  that  the  articles  mentioned  in  the  plea  had  been 
stolen.  This,  therefore,  is  evidencey  but  not  proof  of  the 
&ciB  then  stated  by  the  defendant ;  and  this  statement,  thus 
made  by  the  defendant^  that  a  felony  had  been  committed, 
he  is  entitled  to  lay  before  you  as  evidence  for  your  con- 
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1846.  eideration,  from  which  you  may  infer  that  a  felony  was 
committed,  if,  by  this  statement,  you  are  convinced  that 
the  fact  was  so.  In  like  manner,  this  statement  is  to 
be  considered  by  you  as  to  the  grounds  of  the  defend- 
ant's so^idon.  You  will,  therefine,  consider  the  state- 
ment made  by  the  defendant  to  Cri|q)6,  and  say  whether 
you  are  satisfied  that  it  was  true  in  fact  The  ground  of 
so^icion  stated  in  the  pka  oonosts  of  several  parts;  some 
of  them  appear  to  be  pretty  clearly  established,  and  some 
are  not  establidied  at  alL  With  respect  to  the  statements, 
that  the  plaintiff  was  a  servant  in  the  house,  and  that  she 
left  the  house  that  evenings  and  that  the  envelopes  were 
found,  there  is  evidence ;  although,  on  the  one  hand,  an  ex- 
planation is  giva  as  to  her  leaving  the  house,  and,  on  the 
other,  it  appea»  pretty  clearly  that  the  plaintiff  made  a 
false  statement  as  to  the  envelopes ;  but  with  respect  to  the 
statements  as  to  the  only  persons  in  the  house  being  the 
fimiily  and  a  lady,  and  that  the  oiher  servant  had  long 
borne  a  good  character,  there  is  no  evidence  at  alL  Still, 
if  you  are  satisfied  that  a  felony  was  in  fiust  conmutted  by 
some  one,  and  that  such  parts  of  the  plea  are  proved  as 
shew,  in  your  judgment,  a  reasonable  ground  of  suspicion, 
the  defendant  will  be  entitled  to  your  verdict,  although  he 
may  not  prove  all  the  grounds  of  suspicion  which  he  has 
stated  in  his  plea.  You  will,  therefore*  consider,  first, 
whether  a  felony  was  in  fact  committed;  and,  secondly, 
whether  the  defendant  has  proved  so  much  of  his  plea  as 
satisfies  you  that  he  had  reasonable  ground  to  suspect  that 
the  phuntiff  had  committed  the  felony.  If  you  find  both 
these  propositions  in  the  affirmative,  the  defendant  has 
made  out  a  justification  of  the  imprisonment  With  re- 
spect to  the  searching  of  the  box,  you  will  say  whether  or 
not  it  was  searched  by  the  consent  of  the  plaintiff 

Verdict  for  the  plaintiff  as  to  aU  but  the 
searching  of  the  box,  and  as  to  that 
for  the  defendant.     Damages  £25. 
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Shee,  Serjt,  and  Hance,  for  the  plaintiff. 
Crowder  and  Smirke,  for  the  defendant.  Williams 

[Attomies— JBw^  mi  7W*«r.]  CaoMwitt. 
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Spencer  v.  Harrison,  Mathews,  and  Tyrrell.  DecM. 


BESPASS  for  taking  the  plaintiff's  goods  and  detain-  in  an  action  of 
ing  them  tiU  the  plaintiff  paid  the  sum  of  40/.  13*.  to  obtain  ISTthJff 
their  restoration.    Plea,  by  all  the  three  defendants,  Not  *u  jointly,  and 

•^  by  one  attor- 

gUllty,  "by  statute.**  ncy,  pleaded 

•^  NotguUbr,"by 

statute/ '^  the 

Before  the  jury  were  sworn,  Huddkston,  for  the  plain-  ^p^  woSd* 
tiff,  applied  to  the  learned  judge  to  allow  a  nolle  prosequi  »<>*»  on  **»« 
to  be  entered  as  to  the  defendant  Tyrrell,  in  order  that  he  the  plaintiff's 
might  be  called  as  a  witness  for  the  plaintiff.  before  tiw°jary 

were  sworn, 
allow  a  nolle 

Erle,  J. — I  once  made  a  similar  application  to  Baron  prowqni  to  be 

entered  as  to 
Rf^fe,  who  would  not  grant  it,  and  I  afterwards  moved  the  one  of  the  de- 

case  in  the  Court  of  Exchequer,  but  without  success.     I  ©rfcr  &t  he 

cannot  grant   the  application,  sitting  at  Nisi  Prius;   at  JJ^*^iito«wfor 

chambers  I  would  have  ordered  it  at  once.  the  plaintiff. 

Neither  would 
the  jadge,  im- 

The  jury  were  sworn,  and  no  nolle  prosequi  entered.  Z^i^'J^ 

sworn,  allow 
one  of  the  de- 
fendants to  be  acquitted  on  the  application  of  the  plaintiff's  counsel,  it  being  stated  by  the  de- 
fendaBt's  counsel  that  he  appeared  for  all  the  defendants,  and  objected  to  audi  acquittal. 

If,  in  an  action  of  trespass  against  several  defendants,  there  be  at  the  end  of  the  plaintiff's 
case  no  evidence  against  one  of  the  defendants,  it  is  in  the  discretion  of  the  judge  whether  such 
defendant  sliaU  be  then  acquitted ;  and  if  from  the  nature  of  the  evidence  given  for  the  plaintiff, 
it  is  probable  that  evidence  which  will  be  given  for  the  other  defendants  will  fix  this  defendant 
with  liability,  the  judge  wiU  not  allow  his  acquittal  at  the  end  of  the  plaintiff's  case. 

In  trespass  for  taking  goods,  the  defence  under  the  stat.  11  Geo.  2,  c.  19,  s.  3,  that  the  goods 
had  been  seised  after  having  been  fraudulently  removed  to  prevent  a  distress  for  rent,  cannot 
be  gone  into  unless  specially  pleaded ;  but  where,  in  trespass  against  a  landlord  and  his  broker 
for  taking  goods,  there  was  no  evidence  against  the  landlord,  and  this  defence  was  opened  but 
could  not  be  gone  into,  as  Not  guilty  **  by  statute  "  was  the  only  plea,  the  judge  would  not  cer- 
tify, under  the  stat.  8  &  9  Will.  3,  c.  11,  s.  1,  that  there  was  reasonable  cause  for  making  the 
landlord  a  defendant,  in  order  to  deprive  him  of  his  costs. 

VOL.  IL  F  F  N.  P. 
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1846.  It  was  opened  by  Buddkstan,  for  the  plaintiff,  tbat  the 

plaintiff,  Eliza  Spencer,  was  a  milliner  and  bonnet-maker, 
and  that  her  mother,  Mary  Eliza  Spencer,  resided  in  a 
hoose  in  Albany-street^  R^ent's  Park,  of  which  the  defend- 
ant, Mr.  Harrison,  was  the  landlord,  and  that  the  plaintiff 
having  sent  some  of  her  goods  to  Walthamstow,  they  were 
there  seized  by  the  defendants,  Mathews,  who  was  a  broker, 
and  Tyrrell,  who  was  the  broker's  man,  under  the  authoritj  of 
Mr.  Harrison,  and  the  plaintiff  was  obliged  to  pay  40iL  IZs. 
before  she  could  get  back  her  goods. 

At  the  conclusion  of  his  opening,  Huddleston  proposed  to 
offer  no  evidence  agsunst  the  defendant  TyrreU,  and  to  have 
a  verdict  taken  in  his  favour. 

Mantoffu  Chambers^  for  the  defendants. — ^I  appear  for  all 
the  three  defendants,  and  I  object  to  this  being  done. 

Erle,  J. — If  you  state  that  you  are  authorised  to  appear 
for  all  the  three  defendants,  and  you  object,  that  is  enough- 

Montagu  Chambers. — ^There  is  one  joint  plea  by  one  attor- 
ney, and  he  instructs  me,  and  I  object. 

Erle,  J. — That  being  so,  I  shall  not  allow  a  verdict  to  be 
taken  in  this  stage  of  the  cause  for  one  of  the  defendants. 

The  cause  proceeded  as  against  all  the  three  defendants, 
and  there  was  evidence  to  fix  the  defendants  Mathews  and 
TyrreU;  but  at  the  dose  of  the  plaintiff's  case  there  was  no 
evidence  ogunst  Mr.  Harrison. 

Montagu  Chambers* — ^I  submit  that,  as  no  evidence  has 
been  given  to  fix  Mr.  Harrison,  he  is  entitled  to  be  acquit- 
ted at  this  time,  so  as  to  enable  me  to  call  him  as  a  witness 
for  the  other  defendants. 
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Eble,  J. — The  course  of  practice  now  is  to  leave  it  to  the  i84C. 
discretion  of  the  judge;  and  if>  from  the  nature  of  the  case 
and  the  evidence  given  for  the  plaintiff,  it  is  probable  that 
evidence  will  be  given  on  the  part  of  other  defendants  which 
will  fix  the  party  making  the  application  with  liability,  I  think 
the  discretion  ought  not  to  be  exercised.  In  the  present 
case  I  cannot  avoid  perceiving,  that  if  the  other  defendants 
set  up  any  defence  and  call  witnesses,  the  probability  is 
that  a  case  will  be  made  out  against  Mr.  Harrison,  as  a 
landlord,  authorising  the  other  two  defendants  to  make 
a  distress  (a). 

Montagu  Chambers  addressed  the  jury  for  all  the  three 
defendants,  and  said,  that  the  goods  in  question  had  been 
seized,  being  the  goods  of  Mary  Eliza  Spencer,  the  plain- 
tiiTs  mother,  which  had  been  fraudulently  removed  from 
the  house  in  AlbanyHstreet»  which  she  occupied  as  tenant 
to  Mr.  Harrison,  to  prevent  their  being  distrained ;  and 
that,  rent  being  due  to  Mr.  Harrison,  he  had  followed  these 
goods,  and  distrained  them  under  the  stat.  1 1  Geo.  2,  c.  19, 
8. 1,  as  he  had  a  right  to  do. 

Eble,  J. — ^You  cannot  go  into  this  defence  on  the  plea 
of  Not  guilty  "by  statute;**  it  must  be  pleaded  specially. 
The  21st  section  of  the  stat.  11  Geo.  2,  c.  19,  which  au- 
thorises the  plea  of  the  general  issue  in  cases  of  this  kind, 
enacts,  that,  <'  in  all  actions  of  trespass  or  upon  the  case,  to 

(a)  In  the  case  of  SeweU  v.  probabilities  whether  any  such 

Ckamjpum^  6  A.  &  £.  415,  Lord  will  arise  before  the  whole  evi- 

Denrnan^  C.  J.,  said — **  The  ap-  dence  in  the  cause  closes.    There 

plication  to  a  jndge  in  the  course  is  so  palpable  a  failure  of  justice 

of  a  cause  to  direct  a  verdict  for  when  the  evidence  for  the  de- 

one  or  more  of.  several  defend-  fence  discloses  a  case  against  a 

ants  in  trespass,  is  strictly  to  his  defendant,  already  prematurely 

discretion ;  and  that  discretion  is  acquitted,    that    such    acquittal 

to  be  regulated  not  merely  by  ought  never  to  take  place  but 

the  fact  that  at  the  close  of  the  where  there  is  the  strongest  rea- 

plaintiflTs  case  no  evidence  ap-  son  to  believe  that  such  a  conse- 

P«M«  to  affect  them,  but  by  the  quence  cannot  follow." 

ff2 
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1846.  ^  brought  against  any  person  or  persons  entitled  to  lents 
or  services  of  any  kind,  his,  her,  or  their  bailiff  or  receiver, 
or  other  person  or  persons,  relating  to  any  entry ^  by  virtue 
of  this  act  or  otherwise,  upon  the  premises  chargeable  with 
such  rents  or  services,  or  to  any  distress  or  seizure^  sak  or 
disposal^  of  any  goods  or  chattels  tliereupon,  it  shall  and  may 
be  lawful  to  and  for  the  defendant  or  defendants  in  such 
actions  to  plead  the  general  issue,  and  give  the  special  matter 
in  evidence.''  This  enactment  certainly  does  not  apply  to 
the  state  of  facts  thatiias  been  opened ;  but  applies  to  cases 
of  distresses  made  on  the  demised  premises  (ft). 

Verdict  for  the  plaintiff  against  the  defendants 
Mathews  and  Tyrrell,  with  40iL  13<.  da- 
mages ;  and  for  the  defendant  Harrison. 

Knowles,  for  the  plaintiff,  asked  the  learned  judge  to  cer- 
tify, under  the  stat.  8  &  9  Will  3,  c.  11,  s.  1,  that  the 
plaintiff  had  ''a  reasonable  cause"  for  making  Mr.  Harrison 
a  defendant  in  this  action,  so  as  to  deprive  Mr.  Harrison  of 
his  costs ;  and  he  submitted,  that,  in  order  to  shew  '^  reason- 
able cause,"  he  had  a  right  to  call  in  aid  the  statement  of 
the  defendants'  counsel,  that  Mr.  Harrison  had  authorised 
the  seizure  of  these  goods  as  a  distress. 

Montagu  Chambers. — I  submit  that  the  case  is  to  be  dealt 
with  as  if  there  had  been  no  statement  made  by  the  defend- 
ants' counsel;  and  that,  on  the  evidence  which  has  been 
given,  there  is  nothing  to  shew  any  reasonable  cause  iix 
making  Mr.  Harrison  a  defendant 

Erle,  J. — I  think  I  must  take  the  evidence  as  it  is 
given  for  the  plaintiff;  and,  looking  at  the  case  in 
this  view,  and  even  looking  at  the  general  aspect  it 
assumes,  supposing  I  were  at  all  to  consider  the  statement 

(6)  See  the  case  of  Postman  v.  Harrelly  6  C.  &  P.  22^ 
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of  the  defendants'  counsel,  I  cannot,  in  the  exerdse  of  that        |846. 
discretioo  which  certainly  is  given  to  me,  grant  the  cer-      "    - 
tificate,  as  the  defendants'  counsel,  at  the  same  time  that  he  v. 

admitted  that  Mr,  Harrison  was  party  to  the  act  done,  also 
stated  that  which  would  have  been  a  sufficient  defence,  but 
which,  through  a  technical  difficulty,  has  failed. 

Certificate  refused 

Knowies  and  Huddleston,  for  the  plaintiff* 

Montagu  Chambers^  for  the  defendants. 

[Attornies— ^11^0/2^  and  Z>.  Harrison.'\ 


COURT  OF  COMMON  PLEAS. 


SUtings  at  Guildhall  after  TrinUy  Term,  1846. 


BEFORE  MB.   JUSTICE  ERLE. 


Habtlet  and  Others  r.  Cummikqs  and  Others.  Jufy  Hh. 

Vj ASE  for  enticing  away  the  plaintiffs'  servants. — The  Where  H.  oop. 

pluntiflb  in  this  action  were  glass  and  alkali  manufacturers,  r.  with  a  rea. 

and  owners  of  the  extensive  works  at  Sunderland  called  "  The  tttj^o^w^ra  t 

Wear  Glass  Works;"  the  defendants  were  also  manufacturers  »  ^^  «*^  ^ 

and  proprietors  of  the  works  known  by  the  name  of  "  The  is  bound  not  to 

British  Glass  Works,''  at  Gateshead,  near  Newcastle-upon-  ottopiiY 

Tyne.   By  the  promise  of  a  higher  rate  of  wages,  and  other-  ®'  ^^^^^4  of 

wise,  the  defendants  had  induced  four  workmen,  who  were  iOTenyeari:— 

what  are  called  crown-glass  makers,  and  who  had  been  m^  there'is  a 

structed  at  a  considerable  expense  in  their  particular  art  at  TOntnium- 

the  cost  of  tie  pontiffs,  to  leave  their  employment.     The  g*«**'  !Jd  be*' 

plaintiffi  had  been  in  consequence  obliged  to  send  to  France  bound  to  for- 

and  Belgium  for  substitutes,  and  had  sustained  heavy  damage  the  whole  period 

of  ieven  jean. 
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1846.  from  being  compelled  to  keep  their  maDufactuxing  fomaoe 
in  operation  during  the  interval,  though  no  work  was  goii^ 
on.  Each  of  the  workmen  was  engaged  to  work  for  the 
plaintiffs  for  a  period  of  seven  years  under  a  written  om- 
tracty  and  of  this  the  defendants  had  notice.  The  contracts 
were  all  drawn  in  the  same  terms,  and  the  foUowing  were 
the  principal  clauses  as  far  as  regarded  this  action. — '^The 
said  John  Hartley  shall  and  will  provide  for  the  said  Roger 
a  reasonable  quantity  of  work ;  and  in  case  the  said  Boger 
shall  be  sick  or  lame,  or  shall  become  incapacitated  to  per* 
form,  or  shall  not  perform  the  work  and  service  afbresidd,'' 
or  '^  if  the  said  John  Hartley  shall  discontinue  the  said 
trade  or  business  during  the  said  period  of  seven  years, 
then,  in  either  of  such  cases,  the  ssdd  John  Hartley  shaU 
and  may  be  at  liberty  to  employ  and  retain  any  other  per- 
son or  persons  in  the  room  of  the  said  Roger,  and  thereupon 
shall  not  be  obliged  to  make  any  payment,  daily  wages,  or 
other  satisfaction  to  the  said  Roger.  And  the  said  Roger 
shall  and  will  from  time  to  time,  and  at  all  times,  for  and  dur- 
ing the  said  term  of  seven  years,  work  and  serve  the  said  John 
Hartley,  and  shall  not  nor  will  at  any  time  during  the  said 
term  work  for  or  serve  any  other  person  or  persons  what- 
soever, without  license  from  the  said  John  Hartley." 

Alleuy  Serjt,  for  the  defendants,  submitted  that  the 
plaintiffs  must  be  nonsuited,  on  the  ground  that  from  want 
of  mutuality  the  contracts  were  void,  and  the  workmen 
therefore  not  bound  to  remain  in  the  plaintiffs'  employ- 
ment. While  the  workmen  were  to  be  bound  for  the  period 
of  seven  years,  there  was  no  corresponding  obligation  on  the 
j)laintiffs'  part  expressed. 

Erle,  J.,  intimated  that,  in  his  opinion,  there  was  a  mu- 
tuality of  contract  in  the  respective  agreements,  looking 
especially  at  the  last  clause  inserted  above,  from  which  an 
obligation  on  the  plaintiffs'  part  must  be  implied  to  employ 
the  workmen  during  the  seven  years.     The  contracts  couIJ 
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be  put  an  end  to  only  by  a  breach  of  the  agreement,  or  in- 
capacity on  the  part  of  the  men  respectively,'  or  of  diaoon- 
tinuance  of  the  buainess  on  the  part  of  the  plaintiffs.  Gumming*. 

The  learned  judge  gave  leave  to  AUen,  Serjt.,  to  move 
the  Court  above  upon  the  point  (a). 

Verdict  for  plaintiffi— Damages,  657/.  6^.  8rf. 

Alleuy  Serjt.,  and  Fry,  for  the  plaintiffs. 
Sir  T.  Wilde  and  James,  for  the  defendants. 

[Attomiea— Jfapftf  4  Co.,  and  KeddeU  4  Co.'\ 


(a)  lie  did  so,  and  the  Court  granted  a  rule  to  shew  cause.    See 
the  case  of  Yottng  v.  Timmins,  1  C.  &  J.  831 ;  S.  C,  1  Tyr.  226. 


Kewley  v.  Stokes.  j^^  j^^ 

Assumpsit. — The  declaration  consisted  of  the  com-  in  an  acUon 

men  counta  for  work  and  labour  as  a  leveller  and  surveyor  i^bow[  where 

on  a  railway.    By  a  parol  contract  the  plaintiff  had  agreed  ^'^JfJ^  5**" 

with  the  defendant,  who  was  the  engineer  of  the  line,  to  do  contract  on  the 

a  specific  quantity  of  work  on  Thursday,  the  27  th  of  No-  pimntif:^ 

vember,  1845,  and  to  deliver  his  plans,  &c,  on  the  next  ^^;  ^lom^ 

day  to  the  defendant     He  neglected,  however,  to  deliver  moneountg.he 
,  .  ©  »  '  could  not  re- 

them  till  the  Monday  following.     He  was  aware  that  they  cover  a  qoan- 

would  be  of  no  use  after  Sunday  the  30th,  the  day  fixed  by  no?pro™that 

the  standing  orders  of  the  House  of  Commons  for  the  lodg-  J^n{|J|^J^^ 

ing  of  the  plans,  sections,  &C«  from  the  de- 

fendant's dc- 
foalt. 

Gaselee,  Seijt,  for  the  defendant,  contended  that  the 

action  could  not  be  sustained,  as  the  breach  of  contract 

was  on  the  plaintiff's  part. 
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1846.  Talfaurd,  Segt.,  far  plaintiff,  aubmitted  that  it  would  be 

80,  if  they  had  declared  specially;  but  that,  under  the  com- 
mon counts,  the  phuntiff  was  entitled  to  a  •'  quantum  me- 
ruit" for  the  work  actually  done. 

Eble,  J. — No ;  it  was  not  wo  A  done  at  the  pbdntifs 
request 

Talfourd^  Serjt— It  would  be  competent  for  him  to 
shew  that  it  was  by  the  defendant's  default  that  the  con- 
tract was  not  fidfiUed. 

Erlb,  J.— It  would  be  so,  if  the  declaration  had  been 
that  the  plaintiff  was  ready  and  willing  to  fulfil  the  con- 
tract, but  that,  by  the  defendant's  default,  he  was  prevented 
from  so  doing';  but  under  these  pleadings  he  cannot  go  into 
that  point  I  must  direct  the  jury  to  find  for  the  defend- 
ant, if  they  believe  the  contract  to  have  been,  that  the  plana 
were  to  have  been  delivered  on  the  28th. 

Verdict  for  defendant* 
Talfaurd,  Serjt.,  and  Lush,  for  the  pbuntiffi 
Gaseke,  Serjt,  for  the  defendant 

[Attomies— FTaifer,  and  Taie.J 
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COUKT  OF  EXCHEQUER 
Sittings  at  fFestmimter  afier  Michaelm€U  Term,  1846. 

BBFOBB  LORD  CHIEF  BABOM  POLLOCK. 


HoLDEB  V.  Cope. 

Assumpsit  for  board  and  lodging  supplied  to  the  If  husband  and 
defendant's  wife  in  the  years  1845  and  1846.    Plea,  Non  Mpanteand^ 

This  action  was  brought  by  the  plaintiff  to  recover  a  sum  the  wife  a 
of  183/1  I5s.  6d.  for  eighteen  weeks'  board  and  lodging  sup-  anoe  of  a  mffi- 
plied  to  the  wife  of  the  defendant  at  the  plaintiff's  hotel  in  ^)^J^^ 
the  New  Boad;  and  it  appeared  that  the  defendant  had  "^^.r^^^** 
married  in  the  year  1835,  his  wife  being  a  daughter  of  Sir  tSib  autfideiit 
Henry  lEQng ;  and  that,  on  their  marriage,  a  sum  of  £10,000  inf^^  of 
was  settled  by  the  defendant's  father  on  the  defendant's  J||^*^i^i,le 
wife  in  addition  to  a  sum  of  £2,500  of  her  own,  the  de-  for  any  debt 
fendant  having  a  right  to  the  interest  of  this  property  for  tract;  and  it  is 
lufl  life.     It  further  appeared,  that  the  defendant  and  his  ^at"thwe*^ 
wife  separated  in  the  year  1843,  but  without  any  deed  of  jJ*I3^**J*  "^^ 
reparation;  and  that,  from  that  time  to  the  death  of  the  tion;butthe 
defendant's  father  in  1845,  the  defendant  had  allowed  his  ^e  tn^^^e 
wife  £500  a  year,  and  since  the  death  of  his  father  the  j^J^'^"^ 
allowance  had  been  increased  to  £800  a  year,  his  own  ence  being  had 
income  being  since  the  death  of  his  father  £2,800  a  year,  of  the  parties 
It  was  proved  that  the  defendant's  wife  had,  since  the  ^tlw  hulba^. 
death  of  his  father,  resided  at  the  plaintiff's  hotel  during 
eighteen  weeks,  and  that  the  charges  were  fair  and  reason- 
able; and  it  was  admitted  that  the  defendant  had  regularly 
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1840.  placed  the  amount  of  the  allowance  to  the  credit  of  his  wife  at 
Messrs.  Bogers's  banking-house,  and  that  she  had  drawn  for 
it  on  that  firm.  It  was  also  proved  by  Mr.  Burgess,  that,  in 
the  month  of  June,  1845,  he  was  concerned  for  Miss  AnceU 
in  respect  of  a  claim  that  she  had  on  Mrs.  Cope;  and  that, 
on  his  mentioning  it  to  the  plaintiff,  he  was  told  by  the 
plaintiff  that  Mrs.  Cope  was  at  his  hotel,  and  that  he  knew 
that  she  was  allowed  £800  a  year  by  her  husband,  but 
Mrs.  Cope  wanted  £1000  a  year,  and  would  not  be  dictated 
to  by  her  husband's  lawyers. 

Sir  F.  ThesigeTy  for  the  defendant,  contended,  that,  on 
these  facts,  the  defendant  was  entitled  to  a  verdict,  if  the 
jury  should  be  of  opinion  that  the  allowance  made  by  the 
defendant  to  his  wife  was  sufficient,  which  he  contended 
that  it  was. 

Wartki/f  in  reply. — The  payment  of  this  allowance  is  no 
answer  to  the  present  action,  as  it  is  neither  alimony  paid 
to  the  wife  under  the  authority  of  any  eccledastical  court, 
nor  an  allowance  secured  to  her  by  any  deed  of  separation. 

Pollock,  C.  B.,  (having  conferred  with  the  other  learned 
Barons  who  were  sitting  in  Banco),  said: — ^My  learned 
Brothers  think  that  it  is  dear,  that,  if  the  wife  is  allowed  a 
sufficient  sum,  that  is  enough  to  repel  the  inference  of 
agency.  The  question  here  is,  whether  the  defendant's 
wife  was  supplied  with  sufficient  funds.  There  is  no  deed 
of  separation,  but  we  think  that  that  makes  no  difference. 

Worthy  then  addressed  the  jury,  and  contended,  that  the 
allowance  made  by  the  defendant  to  his  wife  was  not  suf- 
ficient in  amount,  and  that  therefore  the  verdict  ought  to 
be  for  the  plaintiff. 

Pollock,  C.  B.,  (in  summing  up). — In  the  present  case, 
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there  ifl  not  the  slightest  imputation  on  the  character  of  1846, 
this  lady;  but,  if  husband  and  wife  separate,  and  live  apart, 
either  &om  incompatibility  of  temper,  or  any  other  cause, 
where  no  misconduct  is  imputed  to  either  party,  and  a 
n^ular  allowance  is  made  by  the  husband  to  the  wife,  the 
only  question  is,  whether  the  amount  of  that  allowance  is 
sufficient,  conadering  the  station  of  the  parties  and  the 
income  of  the  husband,  and  it  is  not  necessary  that  there 
should  be  any  deed  of  separation.  In  the  present  case  it 
appears  that  the  defendant  made  the  allowance,  and  that 
the  lady  has  availed  herself  of  the  benefit  of  it.  You  will 
say  whether  or  not  you  think  that  that  allowance  was  suf- 
ficient in  amount. 

Verdict  for  the  defendant  (a). 

Wortley  and  Cowlingy  for  the  plaintiff. 

Sir  F.  Thesyer  andi^.  Eobimony  for  the  defendant. 
[  Attornies — Gregofy,  FaiUkner  S^  Co.^  and  Teesdale  S^  Co.] 


Wortley,  for  the  plaintiff,  tendered  a  bill  of  exceptions  to 
this  ruling  of  the  Lord  Chief  Baron. 

(a)  See  the  case  of  Beeve  v.  Marquis  of  (hn^ghamy  post,  p.  444. 
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1847. 


Second  Sitting  at  fFestminster,  m  Hilary  Term,  1847. 


BEFORE  MB.   BAEON   ROLFE. 


Inanactkm 
for  ■lander,  the 
words  were, 
"  You  are  a 

thief;  you  rob- 
bed Mr.  L.  of 
£Z0/'    The 
words  were 
spoken  in  the 
hearing  of  B. 
and  of  seTeral 
strangers.    B. 
knew  that  the 
words  did  not 
mean  to  im- 
pute felony, 
bat  meant  to 
impnte  that 
the  plaintiff 
had  improperly 
obtained  £^0 
from  Mr.  L. 
to  compro- 
mise an  action 
for  a  distress : 
—Held,  that, 
under  these 
drcumstances, 
the  question  to 
be  left  to  the 
jury  was  not 
what  the  de- 
fendant meant 
by  the  words 
he  spoke,  but 
what  reasonable 
men,  hearing 
the  words, 
would  under- 
stand by  them. 
Semble  also, 
that  if  a// the 
persona  present 
when  the  words 
were  spoken 
had  known  that 


Hankinson  v.  Bilby. 

Slander.— The  declaration  stated,  that  the  defendant, 
in  the  presence  and  hearing  of  the  phuntiflf  and  divers  sub- 
jects of  the  Queen,  spoke  to,  of,  and  concerning  the  plain- 
tiff the  slanderous  words  following:  ''You  are  a  thief  (a); 
you  robbed  (a)  Mr.  Lake  of  thirty  pounds." — ^Plea,  Not 
guilty. 

It  was  proved  by  a  witness  named  Burrows,  that  the 
plaintiff  was  a  gardener,  and  that  the  defendant  kept  the 
turnpike-gate  at  Kingsland ;  and  that,  on  the  24th  of  April, 
1847,  the  plaintiff  was  passing  through  this  turnpike-gate, 
when  the  defendant  said  to  the  plaintiff,  ''You  are  a  thief; 
you  robbed  Mr.  Lake  of  thirty  pounds,  and  would  have 
robbed  him  of  more,  but  you  were  afraid."  In  his  cross- 
examination  this  witness  said,  "I  knew  that  these  worda 
referred  to  a  distress  which  had  been  made  on  the  pUuntiff 
by  Mr.  Lake,  for  which  the  plaintiff  had  brought  an  action, 
in  which  Mr.  Lake  had  paid  thirty  pounds  not  to  have  it 
tried."  But  this  witness,  in  answer  to  a  question  put  by 
the  learned  Baron,  said,  that  several  persons  whom  he  did 
not  know,  were  passing  through  the  turnpike-gate  at  the 
time  when  the  defendant  spoke  the  words,  and  that  they 
must  have  heard  the  words  spoken. 

Miller,  for  the  defendant,  addressed  the  jury,  and  con- 
tended that  it  was  quite  clear  that  the  defendant  did  not 
mean  to  impute  felony  to  the  plaintiff;  and  that,  if  the  jury 

the  words  did  not  impute  felonj,  that  would  have  been  an  aniwer  to  the  actkm. 


(a)  In  the  declaration  there  was  no  innuendo  either  to  the  word 
«  thief,"  or  to  the  word  "  robbed." 
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were  not  satiafied  that  the  defendant  meant  to  impute  some 
crime  to  the  plaintiff,  but  thought  that  he  meant  only  to    Hankimsom 
impute  that  he  had,  though  improperly,  obtained  £30  to       bilbt. 
compromise  an  action,  they  ought  to  find  for  the  defendant. 

RoLFE,  B.,  (in  summing  up). — You  will  no  doubt  think 
that  the  real  meaning  of  this  defendant  was,  not  that  the 
plamtiff  had  picked  Mr.  Lake's  pocket  of  £30,  but  that  he 
bad  obtained  it  in  some  action;  and  if  every  body  who  heard 
the  words  knew  that  that  was  his  meaning,  it  naight  be  a 
defence  to  the  action ;  but  I  am  not  prepared  to  say,  that  if 
a  person  says  to  another  '*  You  are  a  thief,"  in*  the  hearing 
of  others  who  do  not  know  that  he  does  not  mean  to  im- 
pute felony,  that  this  is  not  actionable.  I  asked  the  wit- 
ness whether  other  persons  besides  himself  were  present 
and  heard  these  words,  and  he  said  there  were.  K  Mr. 
BmrowB  had  been  the  only  person  who  had  heard  these 
words,  he  woidd  have  known  what  was  meant ;  but  there 
were  other  persons  present  who  might  not,  and  probably  did 
not,  know  of  the  distress,  and  therefore  could  not  under- 
stand that  the  words  had  any  reference  to  it 

Miller. — I  hope  that  your  Lordship  will  ask  the  jury  to 
eay  what  the  defendant  meant  by  these  words,  as  in  cases 
of  slander  it  is  for  the  jury  to  say  in  what  sense,  and  with 
what  meaning,  a  defendant  spoke  the  words  complained  of. 

BoLFE,  B. — I  am  of  opinion,  that  the  question  is  not 
what  the  defendant  intended  in  the  recesses  of  his  mind,  but 
what  reasonable  men^  hearing  the  words,  would  understand 
by  them. 

Verdict  for  the  plaintiff— Damages,  £5. 

Montagu  Chambers  and  Heatan,  for  the  plaintiff. 
Humfrey  and  Miller,  for  the  defendant 

[AttomieB.^il<^ttn«on,  and  fVollm.'\ 
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On  a  subsequent  day  Humfrey  applied  for  a  rule  to  shevr 
Hankinson    cause  why  there  should  not  be  a  new  trial,  on  the  ground 
BiLBY.        ^**  ^^  ^^*^^^  ought  to  have  been  left  to  the  jury,  on  the 
question  what  the  defendant  meant  by  the  words  he  spoke ; 
but  the  Court.,  after  taking  time  to  consider,  refused  a 
rule. 


Sittingi  at  Weitmimter  after  Hilary  Term,  1847. 


BEFORE  LORD  CHIEF  BARON  POLLOCK. 


1847. 


Feb.  4th.  Sturm  and  Another  v.  Jeffreb. 

Feb.  M. 

A  CUM  at  the    AsSUMPSIT  for  work  and  labour.     Plea,  Non  a«- 

sittings  at  Niil  . 

Prina  was  called    SUmpsit. 

^j^ithoi'  The  trial  of  this  cause  commenced  on  Thursday  the  4th 
tti^TStiff'a  o**  February,  and  the  phiintiffs'  case  had  concluded  at  the 
caae  waa  closed  rising  of  the  Court  on  that  day  at  four  o^dock,  the  cause 

on  that  day  at 

4  P.M.;  the       being  then  adjourned  till  the  next  morning  at  ten  o'clock. 

case  was  then 

adjoamed  to 

ofF^b  ^^  ^^t       ^^  Friday  the  5th  of  February,  the  trial  of  the  cam 

10  a.m.  All  the  having  been  resumed,  Crowdery  for  the  defendant,  in  the 

town,  and  in"^   course  of  the  defendant's  case,  called  for  a  letter  sent  bf 

^  4^1!f^cb.  ^^  defendant  to  the  plaintiflfe. 

mary,  before  9 

to  prodooe  a  It  was  proved  that  all  the  parties  lived  in  town,  and  that 

d^danttothe  ^  Doticc  to  produce  this  letter  had  been  served  on  theplain- 

pldntlffwas 

served  on  the 

plaintiff's  attornej : — Held,  that  this  notice  to  produce  was  senred  in  time. 

Meld  alK>,  that,  if  a  par^  is  served  with  a  notice  to  produce  safficiently  earlj  for  him  to  be 
enabled  to  produce  a  document,  if  he  thinks  proper  to  do  so,  it  makes  no  difference  tbatt  •( 
the  time  or  the  service  of  the  notice,  the  cause  is  part  heard. 


HILARY  TERM,  10  VICT.— EX.  443 

tifis'  attorney  on  the  evening  of  Thursday  the  4th  of  Feb- 
ruaiy,  before  nine  o'clock. 

Htanfirey^  for  the  plaintiffs. — ^I  do  not  deny^  that,  if  the 
trial  of  the  cause  had  not  commenced  yesterday,  the  ser- 
vice of  this  notice  would  have  been  perfectly  good;  but 
here  the  cause  had  not  only  come  on,  but  the  plaintiffs  had 
closed  their  case;  and,  merely  because  the  case  was  ad- 
journed In  the  middle  of  the  trial,  the  defendant  ought  not 
to  have  an  advantage  which  he  could  not  have  had  if  he 
had  gone  into  his  case  yesterday. 

Pollock,  C.  B. — The  practice  as  to  notice  to  produce 
is  no  part  of  the  common  law  or  of  the  statute  law,  but  is 
for  the  general  convenience,  and  for  the  attainment  of 
justice.  I  therefore  think,  that  if  the  party  is  apprized  that 
a  pi^)er  is  wanted,  and  that  he  is  so  apprized  sufficiently 
early  for  him  to  be  enabled  to  produce  it  if  he  thinks 
proper  so  to  do,  it  makes  no  difference  that,  at  the  time  of 
die  service  of  the  notice  to  produce,  the  cause  is  part 
heard.    I  think  the  service  of  the  notice  is  sufficient. 

The  letter  was  produced. 

Verdict  for  the  defendant 

Hun^ey  and  Bramwellf  for  the  plaintiffs. 
Crowder,  BoviU,  and  G.  Pollock,  for  the  defendant 
[Attomies— iETowan^  and  I^ompson,^ 
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1847. 


Ffh.  IIM. 


If  husband  and 
wife  be  living 
apart,  and  thie 
hoaband  makei 
the  wife  a  suffi- 
cient allowance 
for  her  sup- 
port, he  is  not 
liable  in  an 
action  by  a 
tradesman  for 
goods  sopplied 
to  her,  and  it 
is  immaterial 
whether  the 
tradesman 
knew  of  such 
allowance  or 
not. 

If  a  wife 
living  apart 
fh>m  her  hns- 
band  orders 
goods  to  be 
addressed  and 
sent  to  a  third 
person,  and 
they  be  sent  to 
the  house  of 
such  third  per- 
son, that  not 
being  the  place 
of  abode  of  the 
wife,  the  hus- 
band is  not 
liable  to  pay 
for  those  goods* 


Seeve  and  Another  v.  The  Marquis  of  Ck>NYNGHAM. 

Assumpsit  for  work  done  and  materials  provided,  and 
for  goods  sold  and  delivered.    Plea,  Non  assumpsit. 

The  following  were  the  particulars  of  the  plidntifrs 
demand : — 


1844. 
July  2nd.     One  seat  ottoman,  covered  with 
rich    wool  Mosaic  trimmed, 
complete      -        -        -        - 
One  fancy  handglass 
Aug.  23rd.    Two  handsome    wool  Mosucs, 
mounted    in    rich    gilt  -  pole 
screens,    complete,    10/.  10«. 
each    -        -        -        -        - 
Adding  glass  to  the  above,  10«. 
each    -        -        -        -        - 
Making  two  close  packing  cases, 
packing,  &c.         -        -        - 
Fifteen  months'  interest   - 


(/. 


0 
0 


21     0    0 


1     0    0 


10 

1 


£35     1    6 

It  was  proved  by  a  witness  named  Constance,  a  shop- 
man of  the  plaintifis,  that  the  plaintifis  were  upholsterers  in 
Piccadilly ;  and  that,  by  the  order  of  the  Marchioness  of 
Conyngham,  the  wife  of  the  defendant,  they,  in  the  months 
of  July  and  August,  1844,  delivered  an  ottoman  at  the 
house  of  the  Duke  of  Richmond,  in  Portland-place,  ad- 
dressed to  the  Duchess;  and  also  delivered  some  articles 
(not  in  the  particulars  of  demand)  at  a  house  in  Hill-street, 
the  name  of  the  occupier  of  which  the  witnesses  could  not 
recollect;  and  also  sent  a  pidr  of  screens  to  Grordon  Castle, 
addressed  to  the  Duchess  of  Richmond,  who  had  acknow- 
ledged the  receipt  of  them. 

It  was  also  proved,  that,  in  the  month  of  July,  1844,  the 
Marchioness  of  Conyngham  bought  of  the  plaintifis  a  hand- 
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gLus,  which  she  took  away  with  her  at  the  time  of  her  1847. 
buying  it;  and  that,  during  the  whole  of  the  year  1844, 
the  Marchioness  lived  at  Mivart's  Hotel,  apart  from  her 
husband,  and  that  applications  had  been  made  to  her  at  that  Comtnohaii. 
place  for  payment  for  the  articles  thus  supplied ;  and  it  fur- 
ther appeared,  that,  since  the  present  action  had  been 
brought,  the  Duke  of  Bichmond  had  offered  to  pay  for  the 
articles  sent  to  Portland*plaoe  and  Gordon  Castle ;  but  the 
plamtiffi  had  declined  to  accept  payment  from  him. 

Pollock,  C.  B. — The  hand-glass  is  the  only  thing  that 
we  baye  to  consider.  If  a  married  woman,  living  apart  from 
her  husband,  orders  goods  to  be  sent  in  this  way  to  the 
house  of  a  third  person,  she  does  not  pledge  her  husband's 
credit  for  those  goods. 

It  was  opened  by  Sir  F.  KeUt^,  for  the  defendant,  that 
the  defendant  had  married  the  Marchioness  of  Conynghani 
in  the  year  1824,  she  having  a  fortune  of  £10,000;  and 
that,  after  having  a  family,  consisting  of  two  sons  and  four 
daughters,  the  Marquis  and  Marchioness  separated;  and 
that  the  income  of  the  defendant,  though  nominally  £23,000 
a-year,  was  reduced  by  incumbrances  to  £12,000  a-year ; 
and  that  the  defendant  had  ever  since  the  month  of  Oc- 
tober, 1843,  regulariy  allowed  his  wife,  the  Marchioness, 
an  income  of  £2,400  a-year,  through  Messrs.  Drummond's 
banking-house ;  the  payments  of  this  allowance  being  all 
made  regularly  once  a  month  and  in  advance,  although 
many  of  the  Marquis's  rents  were  in  arrear  on  account  of 
the  great  distress  existing  in  Ireland. 

Humfreyy  for  the  plaintiff,  admitted  the  correctness  of 
this  statement  of  the  defendants  property. 

It  was  proved  that  the  allowance  of  £2,400  a-year  had 
been  regularly  paid  to  the  Marchioness  of  Conyngliam,  as 
stated  by  Sir  F.  Kdhj. 

VOL.  IL  G  G  N.  P- 
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1847.  Humfrey. — I  Bhall  not  deny  that  the  allowance  to  tlic 

rbkvb        Marchioness  of  Conyngham  was  snffident  in  amount ;  but  I 

Maruuii  of     Submit,  that,  to  make  out  this  defence,  it  should  be  shewn 

CoNTNOHAM.   that  thc  plaintiff  knew  of  the  allowance  bdng  made  by  tlie 

defendant  to  the  Marchioness. 

Pollock,  C.  B. — ^I  do  not  think  that  that  is  at  all  neces- 
sary.   The  plidntiffs  must  be  nonsuited. 

Nonsuit  (a). 


(a)  In  the  case  of  Hodgkinmm 
V.  FlOcher,  4  Camp.  70,  it  was 
held  by  Lord  Ettenhorough^ih&ty 
if  husband  and  wife  lire  separate, 
and  he  pays  her  an  adequate  al- 
lowance for  her  support,  he  is 
not  liable  to  be  sued  for  her 
debts,  although  the  separation 
be  not  by  deed,  and  there  be  no 
written  agreement  between  them 
with  respect  to  the  allowance ; 
and  that  the  adequacy  of  the  al- 
lowance is  a  question  for  the 
jury.  From  the  case  of  Bindfjf 
v.  Tha  Marquu  of  fVetimeathy  6 
B.  &  C.  200,  it  seems,  that,  if  a 
wife,  after  articles  of  separation 
securing  a  maintenance  to  her, 
quit  her  husband's  house  against 
his  wishes,  and  continues  to  live 
apart  from  him,  although  he  is 
willing  and  wishes  to  receive  her 
back,  and  provide  for  her  in  his 
own  house,  he  is  not  liable  to  be 
sued  by  tradesmen  for  debts 
4X>ntracted  by  her  even  for  neces- 
saries. In  the  case  of  Atkins  v. 
Curwoody  Esq.yl  C.  &  P.  765,  it 
was  held  by  Lord  Abinger^  C.  B., 
that  a  husband  is  not  bound 
by  the  contracts  of  his  wife,  un- 
less they  are  made  by  his  au- 
thority, or  with  his  concurrence, 
with  one  exception,  which  is, 


that,  if  the  husband  makes  no 
provision  at  all  for  his  wife,  he 
is  liable  for  necessaries  for  her 
suitable  to  his  state  and  circum- 
stances ;  and  that,  if  a  married 
lady,  who  has  sufficient  clothes, 
goes,  contrary  to  her  husband's 
wish,  to  a  watering-place,  and 
goes  to  balls,  and  fw  that  par- 
pose  orders  dresses,  some  of  Uiem 
expensive  and  unsuitable  to  her 
husband's  circtmislaneea,  the  hus- 
band is  not  bound  to  pay  for 
any  of  them ;  and  in  an  actioo 
for  the  price  of  these  dresses,  it  is 
immaterial  whether  the  phdntiff 
knew  these  facts  or  not,  or  vhe- 
ther  the  clothes  the  lady  had  be- 
fore were  paid  for  or  not ;  and 
the  fact  that  the  husband  after- 
wards saw  some  of  the  dresses 
does  not  vary  the  caae,  if  it  be 
shewn  that  he  diaapproTed  of 
the  conduct  of  his  wife  in  orde^ 
dering  them.  So,  in  the  esse  of 
Spreadbmy  v.  Ckapmm^  8  C.  & 
P.  371,  it  was  held  by  lord 
Denmany  C.  J.,  that  a  person  % 
only  liable  to  pay  for  goods  sup* 
plied  to  his  wife  on  the  grooni 
of  his  implied  contract ;  aod  it 
is  not  for  the  defendant  to  pron 
that  he  has  given  notice  to  thi 
plaintiff  not  to  supply  the  goods  t« 
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Sir  F.  Kelly  and  Godson^  for  the  defendant 
[Attomiea — C.  LsunB^  and  J.  H,  Bmbow.'] 
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V, 

Marquis  of 

COMTNOHAM. 


his  wife,  bat  it  lies  on  the  plain- 
tiff to  satisfy  the  jniy  that  the 
defendant's  wife  contracted  the 
debt  by  the  authority  of  her 
hufband.  In  the  case  of  EmfMU 
v.  The  Him.  O,  C.  Notion^  8  C. 
&  P.  506,  it  was  laid  down  by 
Loid  AUngm-y  C.  B.,  that,  if  the 
husband  has  not  turned  the  wife 
out  of  doorsy  and  they  haye  se- 
parated in  consequence  of  dif- 
ferences, the  question  will  be, 
whether  the  husband  has  given 
the  wife  sufficient  for  necessaries 
suitable  to  his  degree ;  for,  if 
he  has,  he  is  not  liable  to  pay 
her  debts,  even  for  necessaries. 
And  in  the  case  of  Mizen  v.  Piek^ 
3  M.  &  W.  481,  it  was  held  by 
the  Court  of  Exchequer,  that 
where  a  husband,  living  apart 
from  his  wife,  allows  her  suffi- 
cient for  her  maintenance,  he  is 
not  liable  for  necessaries  supplied 
to  her,  and  notice  to  the  trades- 
men of  that  fdlowanoe  is  imma- 


terial, and  need  not  be  given ; 
and  in  that  case  Baron  Aldenon 
sidd,  **  If  a  wife,  living  separate 
from  her  husband,  is  supplied  by 
him  with  sufficient  funds  to  sup- 
port herself  with  everything  pro- 
per for  her  maintenance  and  sup- 
port, then  she  is  not  his  agent  to 
pledge  his  credit,  and  he  is  not 
liable."  And  in  the  case  of  Lane 
V.  Ircnmongery  13  M.  &  W.  868, 
it  was  held  that  the  liability  of  a 
husband  for  goods  supplied  to 
his  wife  depends  upon  the  time 
she  is  his  agent  for  the  purpose 
of  binding  him  by  contracts  for 
goods  supplied  to  her,  which 
is  a  question  for  the  jury  to  de- 
termine upon  the  fiusts  of  the 
case;  and,  in  determining  that 
question,  the  extravagant  nature 
of  the  orders  is  a  matter  to  be 
taken  into  consideration,  as  shew- 
ing that  she  had  no  such  au- 
thority. See  also  the  case  of 
Holder  v.  Vope^  ante,  p.  437. 
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ia47. 

First  SiitiHff  at  Meshninsier  in  Easter  Term^  1847. 

BEFORE  MR.  BARON  ALDERSOK. 


April  17M.       Doe  on  the  several  Demises  of  William  Loscoube  and 

Others  o.  Clifford. 

If  m  ted  be  in   E JECTMEXT  to  recover  two^venths  of  a  house  and 

toe  poflKSsioo 

ofatiiinlpcr.    premises  situate  in  Britanma-street,  City-road,  on  the  de- 
rafce,  and  be     miitjes  of  William  and  Abraham  Loseombe  {a\ 

hATins  the 
deed  in  Cowt, 

though  not  It  was  Opened  by  Knowlesy  for  the  lessors  of  the  plaintiff^ 

suDpoBneen  m 

the  cavae,  de-  that  William  Loscombe,  the  elder,  had,  in  the  year  1807, 

itl'monliiry  boQght  the  hoose  and  premises  in  question,  and  had,  on  the 

ertdence  may  ^^h  of  September,  1807,  had  them  conveyed  to  him  in  fee, 

contents ;  bat  and  that,  he  having  died  in  the  year  1810,  the  right  to  this 

not  in  Govt,  property  became  under  his  will  vested  in  his  widow  (wlu) 

b^n't.b!*'^  died  in  1835)  for  her  life,  and  after  her  death  in  seventh 

poenaedtopro.  shares  between  their  seven    children:    the  lessor  of  the 

dnce  it,  it  la  . 

otherwise.         plaintiff,  William  Loseombe,  being  the  eldest  son  of  \N^1* 
thas  dccU^^    ^^^  Loscombc,  the  deceased  eldest  son  of  the  testator;  the 

to  produce  a 

deed  must  not 

sute  the  contents,  but  he  moat  state  the  date  of  the  deed  and  the  names  of  the  parties,  io  order 

to  identify  it. 

An  examined  copy  of  a  memorial  of  a  porcbase-deed  mistered  in  Middlesex  under  the  tUt 
7  Anne,  c.  20,  is  only  receivable  as  secondary  eWdenee  of  the  deed  against  the  parties  to  the 
deed  and  all  persona  claiming  under  them ;  and  the  UtX  that  A.  mortgaged  the  property  to  B.. 
and  deliTered  this  deed  to  B.  as  mortgagee,  is  not  sufficient  to  make  it  aeoondnry  evidcnoe 
against  A. 

Several  brothers  and  sisters  divided  certain  property  between  them  at  their  motlier's  datb. 
supposing  it  to  have  been  hers,  and  verbally  allotted  a  house  to  a  sister.  The  property  mUj 
had  been  their  deciased  father's: — Held^  in  ejectment  by  the  bther's  devisee  (one  of  tlM»< 
brothers),  that  he  could  not  recover  without  a  demand  of  possession ;  and  the  demand  of  pos- 
session being  after  the  day  of  the  demist",  the  judge  would  not  allow  an  amendment  by  alterisg 
the  day  of  the  demise,  as  the  arrangrment  was  equitable. 

In  ejectment,  evidence  tha>;  the  shutters  of  the  house  claimed  were  repaired,  and  a  ^n^- 
house  built  on  the  premises,  and  that  this  was  paid  for  by  W.  L.,  is  evidence  to  go  to  the  jurr 
of  the  seisin  of  \V.  L.  I 

(fl)  There  were  other  demises  as  to  other  shares  of  the  propirJV; 
but  tliev  wcri'  aluii*Joncd. 
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lessor   of   the  plaintiflf   Abraham   Loscombc^  being  an-         1847 

otiier  of  the  sons  of  the  testator,  and  the  defendant  the 

husband  of  his  youngest  daughter,  and  as  such  entitled  to 

one  of  the  shares.     During  the  life  of  the  testator's  widow, 

she  continued  in  the  enjoyment  of  the  rents  and  profits  of 

this  property ;  but  at  her  death  the  defendant  and  his  wife 

were  put  into  possession  of  it,  the  testator's  widow  having 

devised  it  to  them  by  her  will,  under  the  idea  that  she  had 

a  right  to  dispose  of  it,  whereas  aH  her  interest  in  it  ceased 

at  her  death. 

To  show  the  seisin  of  William  Loscombe,  the  testator,  it 
was  proposed  to  put  in  an  examined  copy  of  the  memorial 
of  the  registry  of  his  purchase-deed  of  the  4th  of  Septem- 
ber, 1807(4). 

Bamlly  for  the  defendant,  objected  to  this  evidence. 

Alderson,  B. — This  may  be,  perhaps,  good  secondary 
evidence,  if  the  parties  place  themselves  in  a  situation  to 
give  secondary  evidence. 

On  the  part  of  the  lessor  of  the  plaintiff  Mr.  Gilbert  was 
called. — He  answered,  and  stated  that  he  had  not  been  sub- 
pccDaed  in  this  cau^e ;  and  on  his  being  sworn  he  said,  "  I 
am  one  of  the  firm  of  the  defendant's  attornies.  I  have 
with  me  a  deed  of  1807.  I  hold  it  not  as  attorney  for  the 
defendant,  I  decline  to  produce  it.  I  hold  it  as  mortgagee, 
and  as  my  own  title  deed." 

Atherton,  tor  the  lessors  of  the  plaintiff. — I  submit  that 
we  are  in  the  same  situation  as  if  Mr.  Gilbert  had  had  a 
subpoena  duces  tecum,  and  that  we  may  give  secondary 
evidence  of  the  contents  of  this  deed.  In  the  case  of  Snel- 
fjrovew  Stephens  (c),  Mr.  Justice  Cresswell  said,  that  a  wit- 

(6)  Registered  under  the  stat.  7  Anne,  c.  20,  which  applies  to  the 
^'istratioD  of  deeds  in  Middlesex. 

(r)C.  &    Mar.  508. 
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1847.  ^^^  sworn  to  give  evidence,  and  having  a  docmnent  in  hia 
possession,  may  be  compelled  to  produce  it,  and  is  as  much 
under  the  control  of  the  Court  in  this  respect  aa  if  he  bad 
brought  the  document  under  a  subpoena  duces  tecum. 

Alderson,  B. — This  is  documentary  evidence  in  the 
possession  of  a  third  person.  Mr.  Gilbert  being  a  mort- 
gagee, and  he  being  a  third  person,  he  cannot  be  compelled 
to  produce  this  deed.  If  the  deed  was  not  in  Court  se- 
condary evidence  could  not  be  allowed,  because  he  would 
not  have  had  an  opportunity  of  producing  the  deed  if  he 
had  been  so  disposed.  However,  the  deed  is  here.  There 
was  a  case  in  the  Common  Pleas,  while  I  was  a  judge  of 
that  Court,  it  came  from  Shrewsbury  :  and  we  there 
thought,  that  if  a  party  shewed  clearly  that  he  was  not  able 
to  produce  primary  evidence,  and  that  it  was  not  kept  back 
from  any  default  or  neglect  on  his  part,  secondary  evidence 
was  receivable. 

BovilL — I  submit  that  the  distinction  here  is,  that  Mr. 
Crilbert  was  not  served  with  a  subpoena  duces  tecum  to 
produce  tliis  deed. 

Alderson,  B. — The  deed  is  here,  and  the  person  having 
it  says  he  will  not  produce  it,  which  is  just  the  same  as  if 
he  had  brought  it  here  under  a  subpoena  duces  tecum  and 
refused  to  produce  it. 

Athertan.— In  the  case  of  Doe  d.  Gilbert  v.  Itass{d)f 
where  a  deed  was  in  the  hands  of  an  attorney,  who  held  it, 
not  merely  as  attorney,  but  as  a  security  for  money  owing 
to  him  from  his  client,  and  the  attorney  being  called  on  a 
subpoena  duces  tecum,  refused  to  produce  the  deed,  on  the 
ground  of  his  own  lien,  it  was  held,  that  the  party  catling 

{d)  7  M.  &  W.  102. 
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for  the  productioii  of  the  deed  was  entitled  to  give  secondary 
evidence  of  its  contents. 

Aldebson,  B. — That  is  the  same  as  this  case,  all  but 
the  subpoena  duces  tecum,  and  here  the  deed  is  in  court. 
If  it  had  had  not  been  in  court  it  would  have  been  other- 
wise. 

BovilL — Will  your  lordship  reserve  this  point? 

Alderson^  B.— No  ;  I  do  not  at  present  entertain  any 
doubt  about  it  I  think  the  principle  is  this :  the  law  lays 
down  rules  to  compel  the  production  of  primary  evidence 
before  secondary  evidence  can  be  given ;  but,  if  a  person 
has  taken  all  reasonable  means  to  produce  primary  evi- 
dence, and  cannot  do  so,  then  and  then  only  he  may  ^vc 
seoondary  evidence.  Here  Mr.  Gilbert  brings  a  deed  into 
this  court  and  refuses  to  produce  it^  on  grounds  which  I 
think  are  6u<^  that  the  Court  cannot  compel  the  produc- 
tion of  the  deed.  The  Court  thus  sees,  that  the  lessors  of 
the  plaintiff  cannot  produce  primary  evidence^  and,  there- 
fore, secondary  evidence  ought  to  be  admitted 

Mr.  Gilbert  bdng  asked  by  Knowles  to  produce  the 
deed,  said,  "  I  decline  to  produce  this  deed." 

AldersoNj  B. — I  will  admit  secondary  evidence. 

Bomll, — There  is  nothing  at  present  to  shew  what  the* 
deed  is  which  Mr.  Gilbert  declines  to  produce. 

Alderson,  B. — The  witness  says,  "I  declme  to  pro- 
duce this  deed ;"  and  then  I  must  know  what  "  this  deed  "^ 
is,  80  as  to  identify  it. 

2?(W2ff.— Your  Lordship  will  not  call  on  the  witness  to 
^tatc  the  contents  of  the  deed. 
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1847.  ALDEnsoN,  B. — ^No ;  what  I  must  have  is  the  date  of 

the  deed,  and  the  names  of  the  parties,  for  the  purpose  of 
identity. 

Mr.  Gilbert.— The  deed  is  dated  the  4th  of  September, 
1807^  and  is  between  Mary  Powell  of  the  first  part,  Jona- 
than Wakefield  of  the  second  part,  William  Loscombe  of 
the  third  part,  and  Bichard  Lee  of  the  fourth  part  (e). 

''  Knowles. — The  stat  7  Anne,  c.  20,  does  not,  by  any  ex- 
press enactment,  make  these  memorials  evidence. 

Alderson,  B. — Then  the  memorial  is  only  evidence 
against  the  persons  who  register  the  deed,  and  persons 
cliuming  under  them.  If  you  can  shew  that  this  defendant 
claims  under  this  William  Loscombe,  I  will  reodve  the 
evidence ;  but,  I  think,  that  if  there  is  no  clause  in  the  act 
of  Parliament  making  the  memorial  evidence,  it  is  only 
evidence  against  the  persons  registering,  and  those  who 
claim  under  them.  I  shall  presume  that  the  deed  was 
registered  by  those  who  were  parties  to  it,  and  then  the 
memorial  amounts  to  this :  A.  Bl  states  the  contents  of  a 
deed  which  he  has  executed,  and  that  is  evidence  against 
him,  and  all  claiming  under  him ;  but  I  shall  not  receive 
this  examined  copy  of  the  memorial  as  secondary  evidence 
of  the  deed,  unless  you  can  shew  that  the  defendant  daims 
under  William  Loscombe  the  elder. 

Mr.  Gilbert. — I  got  the  deed  as  mortgagee  from  the  de- 
fendant, Mr.  Clifford. 

Alderson,  B. — Clifford's  mere  possession  of  the  deed 
will  not  be  sufficient  to  make  the  memorial  evidence. 


(c)  The  examined  copy  of  the      same  date  and  between  the  same 
memorial  proposed  to  be  given  in      parties, 
evidence  described  a  deed  of  the 
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The  examined  copy  of  the  memorial  was  not  given  in         jg^^^ 
evidence. 

Evidence  was  given  of  the  relationship  of  the  lessors  of 
the  plaintiff,  William  and  Abraham  Loscombe,  to  William 
Loscombe  the  elder,  as  it  had  been  opened ;  and  to  prove 
the  seisin  of  William  Loscombe,  evidence  was  given  by 
Samuel  Loscombe,  that,  after  the  year  1807  and  before  the 
death  of  ^William  Loscombe  the  elder,  he  had  repaired  the 
shutters  of  the  house  and  had  built  a  wash-house  on  the  pre- 
mises, for  which  William  Loscombe  the  elder  had  paid  him. 

The  will  of  William  Loscombe  the  elder,  dated  the  12th 
of  February,  1810,  was  put  in«  The  attestation  to  it  was 
as  follows: — **  Signed  in  the  presence  of  us;"  and  then  fol- 
lowed the  signatures  of  Samuel  Loscombe  and  two  other 
witnesses. 

Bovill. — This  will  neither  appears  to  have  been  signed  by 
the  witnesses  in  the  presence  of  each  other,  nor  to  have  been 
admowledged  by  the  testator  as  his  will. 

Samuel  Loscombe,  being  recalled,  said — ^'This  signa- 
ture is  my  writing.  I  saw  old  William  Loscombe  sign  this 
will.  The  three  witnesses  and  he  were  all  together.  We 
all  saw  him  sign  it,  and  we  all  signed  it  in  his  presence,  and 
in  the  presence  of  each  other,  and  at  his  request,  and  he  said 
itwashiswiir(/). 


(/)  By  the  stat.  1  Vict.  c.  20,  by  the  testator  in  the  presence 
8.  9,  (which  applies  to  all  wills  of  two  or  more  witnesses  present 
made  on  and  after  the  Ist  of  Ja-  at  the  same  time,  and  such  wit- 
nuary,  1888),  it  is  enacted,  'Hhat  nesses  shall  attest  and  shall  sub- 
no  will  shall  be  valid  unless  it  scribe  the  will  in  the  presence  of 
shall  be  in  writing,  and  executed  the  testator,  bui  no  form  o/aStest- 
in  manner  hereinafter  mention-  aiion  shall  be  neeeuaty,"  How- 
ed,  (that  is  to  say),  it  shall  be  ever,  notwithstanding  this  enact- 
signed  at  the  foot  or  end  thereof  ment,  declaring  that  no  form  of 
by  the  testator,  or  by  some  per-  attestation  shall  be  necessary, 
son  in  his  presence,  and  by  his  the  Prerogative  Court  at  Doc- 
direction,  and  such  signature  tors'  Commons  will  not  grant 
shall  be  made  or  acknowledged  probate  ofa  will  if  the  attestation 
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1847.  The  will  was  read,  and  by  it  the  testator  devised  thu 

property  to  his  wife  for  life,  and  at  her  death  to  his  seven 
children,  in  equal  shares,  in  fee. 

Bovill  objected,  that  there  was  no  evidence  of  the  s^mn  of 
William  Loscombe  the  elder. 

Alderson,  B. — There  is  some  evidence  to  go  to  the  jury 
of  his  seimn,  quite  distinct  from  the  memorial. 

Mr.  Gilbert  being  then  cross-examined  by  BavUI,  for  the 
defendant,  stated,  that,  in  the  year  1835,  after  the  death  of 
the  widow  of  William  Loscombe  the  elder,  the  family  made 
a  division  of  all  the  property  whidi  ihey  supposed  to  have 
belonged  to  her,  as  the  will  of  William  Loscombe  the 
elder  was  not  known  for  three  or  four  years  afterwards ;  and 
that,  on  this  division,  other  property  was  allotted  by  mutual 
consent  to  the  different  lessors  of  the  plsdntiiF,  and  this 
house  and  premises  and  £l  5  to  the  wife  of  the  defendant,  the 


of  the  will  do  not  state  all  the  Suaaimah  Hare,  the  deceased  in 

particulars  required  by  this  sec-  this  case,  died  on  the  26th  of  Ja- 

tionas  to  the  attestation  of  wills,  nuary  last.    She  left  a  will  in 

unless  an  affidavit  be  made  by  her  own  handwriting,  mgned  by 

one  of  the  attesting   witnesses  her,  and  purporting  to  be  attesi- 

stating  that  all  the  provisions  of  ed   by   two    witnesses.     There 

this  section  as  to  attestation  were  being  no  attestation  clause,  an 

in  fact  complied  with  at  the  time  affidavit  was  required  &om  the 

the  will  was  executed,  and  a  copy  witnesses  of  the  due  execution  of 

of  such  affidavit  is  engrossed  in  the  will  under  the  statute,  and 

the  registrar's  office,  and  annexed  one  of  the  witnesses  deposed  that 

to  the  probate  of  the  will ;  and  he  saw  the  deceased  ngn  the  will 

in  the  case  of  In  the  goods  of  Su^  in  the  presence  of  himself  and 

sannahHare^apmsUrydeooasedyf^  the  other   witness.    The  other 

Curt*  Ecc.  Rep.  64,  (decided  on  witness  cannot  recollect  whether 

the  19th  of  Feb.    1842),  *^  R.  the  deceased  signed  her  name  in 

PkUJmore  prayed  probate  of  the  his  presence  or  not.    It  seems  to 

will  of  the  deceased,  under  the  me,  that   there  is  sufficient  to 

circumstances     stated    by    the  shew  that  the  requisites  of  the 

Court.  act  have  been  complied  with. 
«  Sir  Herbert  Jenncr  Fmt,-^  Probate  to  pass,*' 
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urangement  being  verbal,  except  that  a  receipt  was  given        1847. 
for  the  151:  and  that,  under  this  arrangement,  the  defend- 
ant and  his  wife  were  let  into  possession  of  the  house  and 
premises  in  question^  she  clwning  them  under  her  mother's 
will 

On  this  evidence  BoviU  contended,  that  the  possession  of 
the  defendants  was  lawful,  until  a  demand  of  possession 
was  proved,  and  a  refusal 

It  was  then  proved,  that  a  demand  of  possession  was 
made  by  some  of  the  lessors  of  the  plaintiff  on  the  8th  of 
December,  1846,  and  by  the  others  on  the  7th  of  January, 
1847;  and  that  the  defendant  refused  to  give  up  the  pos- 
session. 

BomU. — ^The  day  of  all  the  demises  laid  in  the  declara- 
tion is  the  first  of  January,  1841,  and  the  possession  of  the 
defendants  was  rightful  at  that  time  under  the  arrangement 
of  1835. 

Aldbrsoit,  R — I  will  give  Mr.  Knowles  leave  to  move 
to  enter  a  verdict  if  the  possession  under  the  arrangement 
was  unlawful, — I  being  of  opinion,  that  it  was  lawful  till 
it  was  made  unlawful  by  a  demand  of  possession,  which  was 
not  till  after  the  date  of  the  demises. 

KnovAes. — ^Would  your  Lordship  allow  an  amendment, 
by  altering  the  date  of  the  demises  to  a  day  later  than  the 
demand  of  possession?  (g) 


is)  In  the  case  of  Doe  d.  Edr  did  not  accrue  till  the  16th;  it 

wird»  V.  Leaeky  2  Dowl.  P.O.  877,  was  held,  that  the  judge  at  the 

where,  in  a  declaration  in  eject-  trial  had  authority,  under   the 

ment,  the  demise  was  stated  to  he  stat.  3  d^  4  Will.  4,  c.  A%  s.  23,  to 

on  the  15th  of  January,  and  at  amend  the  record  hy  altering  the 

the  trial  it  appeared  that  the  les-  day  of  the  demise. 
Bor  of  the  pUintilTs  right  of  entxy 

*aa6 
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Aldbbsok,  R — ^I  shall  not  allow  an  amendment,  because 
I  think  the  arrangement  was  equitable,  and  should  not  be 
disturbed. 

Nonsuit,  with  leave  to  move  to  enter  a  verdict 
for  the  plaintiff  for  two-sevenths  of  the  pro- 
perty (A). 

Knotules  and  Aiherton,  for  the  plaintiff. 
BoviU,  for  the  defendant. 

[Attornies,  Wofmaid,  and  Gilberi  <t  Co.] 


(A)  No  motion  was  made. 


Second  Sitting  in  London,  in  Easter  Term,  1847. 


BEFORE  MB.  BABON  ALDEBSON. 


April  dOth. 


In  aarampsit 
on  a  bill  of  ex- 
change bj  in- 
dorsee againit 
acceptor,  the 
defendant 
pleaded  non 
aarampnt : — 
ffdd,  that  the 
caiue  could  not 
be  tried  on 
this  plea,  and 
the  jnrj  being 
iwom,  the 
plaintiff  took  a 
Terdict  for  the 
amount  of  the 
bill  and  inter- 
est, without 
calling  any  wit- 
neai,  but  the 
billwai  put  in: 
and  it  wai  held, 
that  the  i^tfrn^*"^ 


Nealb  V,  Pboctob. 

Assumpsit.— The  declaration  stated,  that  Isabella 
Stephen,  ^n  the  10th  of  August,  1846,  drew  a  bill  of  ex- 
change for  30{.  on  the  defendant,  payable  to  her  own  order, 
which  bill  the  defendant  accepted;  and  that  Isabella 
Stephen  indorsed  the  bill  to  Isabella  Hodgson,  who  indorsed 
it  to  Charles  Gilchrist,  who  indorsed  it  to  the  plaintiff. 
Second  count  on  an  account  stated.    Plea,  Non  assumpsit 


Aldbbson,  R — ^The  plea  is  non  assumpsit;  I  cannot  tiy 
the  case  on  that  plea. 

The  case  was  undefended,  and  there  was  a  verdict  for 
the  plaintiff  for  30L  12«.  6(2.,  the  amount  of  the  bill  and 


it's  handwriting  of  the  acceptance  waa  admitted  on  the  record. 
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interest:  no  witness  was  called,  but  the  bill  of  exchange        i847. 
was  put  in;  and  the  learned  Baron  held,  that  the  defend- 
ant's handwriting  of  the  acceptance  was  admitted  on  the 
record. 

MeymoU,  for  the  plaintiff. 

[Aitormes—J.  C.  Fisher^  and  T.  D.  Taylor.] 

In  the  csM  of  Kelly  v.  ViBe-  said,  "  I  have  Mnt  a  note  into 

hoiij  3  Jar.  1172,  where,  to  a  do-  the  full  Court,  and  the  answer  is, 

clantion  on  a  bill  of  exchange,  'We  haye  no  doubt,  this  is  no 

the  defendant  had  pleaded  non  plea.*" 
aasiunpsit,  Mr.  Justice  LitUedals 


First  Sittings  at  Westminster,  in  Trinity  Term,  1847. 


BEFORE  MR  BARON  PABKE. 


Di 


WooDOATB  V.  Potts,  sued  as  Goldsmith.  May  26M. 


'EBT  against  the  defendant,  sued  as  Caroline  Goldsmith,  in  «>  action  of 

f,  debt  lor  goodB 

for  goods  sold  and  delivered,  and  upon  an  account  stated,  sold,  in  which 

Plea:  "  And  the  defendant,  Caroline  Potts,  sued  as  Caro-  pi^iafher    * 

line  Goldsmith,  in  her  own  proper  person  says,  that,  at  the  ^^^'^J^^^ 

time  of  the  accruing  of  the  said  several  supposed  debts  and  his  replication 

causes  of  action  in  the  declaration  mentioned,  and  at  the  coTertore,  and 

accruing  of  each  and  every  of  them,  and  at  the  time  of  the  ^^  ^^  ^ 

commencement  of  this  suit,  she  the  defendant  was  and  still  defendant  mmt 

D^gin. 

IS  the  wife  of  one  George  Potts,  who  is  still  living,  and  this  On  thli  iisae 
the  defendant  is  ready  to  verify,"  &a  Replication :  "  that,  is  IS^^'m  ^ 
at  the  times  of  the  accruing  of  the  debts  and  causes  of  action  ^*  Elubandof 

the  defendant, 
if  not  a  competent  witnew  fer  the  defendant  to  prove  his  marriage  with  her. 
On  thia  iasne,  proof  that  the  defendant  and  the  pezvon  alle^  in  the  plea  to  ^  her  husband 
hate  cohabited  U^ether  aa  husband  and  wife  for  four  yeazi,  u  some  OTidence  of  the  maziiage, 
which  the  judge  wiQ  leare  to  the  jury. 
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1847.        in  the  declaration  mentioned,  and  of  ererj  of  them,  the 
y^^^i^^     plaintiff  was  not  the  wife  of  the  8aid  George  Potts,  in 
p  ^'  manner  and  form,"  &c. 

LtLsh,  for  the  plaintiff,  opened  the  pleadings. 

Pabke,  R — ^The  defendant  must  begin  and  prove  the 
plea. 

LfiA. — I  submit,  that  the  pluntiff  must  begin,  in  order 
to  show  the  amount  due  to  him  (a). 

Pabke,  B. — ^This  is  not  a  case  of  libel,  slander,  or  per- 
sonal injury,  and  the  defendant  has  to  begin  if  it  is  not  one 
of  the  excepted  cases;  and  further,  I  obserre,  that  this  is 
an  action  of  debt,  in  which  you,  for  the  plaintiff,  need  not 
on  these  pleadings  give  any  evidence  as  to  amount 

It  was  opened  by  Brandt^  for  the  defendant^  that  the 
defendant,  whose  maiden  name  was  Caroline  Ring,  had 
married  George  Potts  by  banns  on  the  15th  of  February, 
1836,  at  the  church  of  St  John  the  Evangelist,  in  the 
parish  of  Lambeth;  and  that  it  would  be  proved  that  the 
defendant  and  her  husband  lived  together  as  husband  and 
wife,  from  about  seven  or  eight  years  ago,  to  three  jeais 
ago,  when  they  separated,  but  that  the  husband  was  still 
aliva 

On  the  part  of  the  defendant,  an  examined  extract  from 
the  register  of  marriages  of  St  John  the  Evangelisti  Lam- 
beth, was  put  in.  It  contained  a  copy  of  the  register  of  the 
marriage  of  George  Potts  and  Caroline  Ring,  on  the  15th 
of  February,  1836,  by  banna 

It  was  proved  by  a  witness,  named  Morris,  that  he  knew 
the  defendant,  and  that  her  Christian  name  was  Caro- 
line; but  he  did  not  know  what  her  surname  had  been 

(a)  On  the  subjeot  of  ih«  right  Law  J.,  (N.  &,),  Q.  B.,  267 ;  vaA 

to  begin,  lee  an  elaborate  judg-  the  oaees  of /Siin^  v.  G^foMop,  post, 

ment  of  Lord  Denmatt,  0.  J.,  in  p.  694;  and  Oannam  v.  Farmert 

the  case  of  Mercer  v.  WhaU,  14  poet,  p.  746. 
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before  her  marriage ;  and  he  also  knew  that  she  lived  with 
a  person  named  Potts  as  his  wife,  from  about  seven  or  eight 
years  ago  to  about  three  years  ago,  when  they  separated, 
and  that  Potts  was  now  alive,  but  he  did  not  know  the 
Christian  name  of  Potts.  In  his  cross-examination  this 
witness  stated,  that  the  defendant  now  passed  as  Mrs.  Gold- 
smith, but  he  had  since  the  separation  sometimes  heard  her 
called  Potts  as  well  as  Goldsmith. 

Lushy  for  the  plaintiff. — Does  your  Lordship  think  that 
there  is  any  evidence  to  go  to  the  jury  of  the  marriage 
stated  in  the  plea  (&). 

Parke,  B. — I  think  that  there  is  a  great  deal  of  evidence 
to  go  to  the  jury.  There  is  evidence  of  four  years'  cohabit- 
ation of  these  persons  as  husband  and  wife,  and  such  coha- 
bitation is  evidence  of  marriage.  We  also  have,  in  addi- 
tion to  that^  regular  evidence  of  a  marriage  of  a  person 
named  George  Potts  with  a  person  named  Carolme  King ; 

{h)  In  the  case  of  Morris  v  Summer  Assizes,  1846,  the  pri- 

MUler^  (4  Barr.  2057),  it  was  soner  was  convicted  of  bigamy 

laid  down  by  Lord  Mansfield^  on  proof  of  the  two  marriages  by 

C.  J.,  that  proof  of  cohabitation,  persons  who   were   preeent   at 

name,  and  reception  of  a  wo-  them,  and  proof  that  his  two 

man  as  the  wife  of  a  man,  is  evi-  wives  were  both  alive,  without 

dence  of  their  marriage,  without  any  register  of   either  of  the 

any  proof  of  the  register,  and  maMages,   or  any  copy  being 

without  the  evidence  of  either  of  produced.    In  that  case,  Mr.  F, 

the  witnesses  who  were  present  F.  Lee  was  counsel  for  the  pro- 

at  the  marriage,  and  that  this  secution,  and   Mr.  Oodeon   and 

is  80  in  all  cases  except  prose-  Mr.  Huddlestcn  for  the  prisoner, 

cutions  for  bigamy  and  actions  But,  we  believe,  that,  in  proving 

for  crim.  con. ;  and  his  Lordsiiip  pedigrees  in  the  Masters*  office  in 

added,  that,  **  in  prosecutions  for  Chancery,  a  copy  of  the  marriage 

bigamy,  a  marriage  in  &ct  rniui  register,  or  the  evidence  of  some 

be  proved : "  howeyer,  even  in  person  present  at  the  marriage,  is 

cases  of  bigamy,  no  proof  of  the  required  in  proof  of  a  marriage, 

marriage  register    is    absolutefy  although  from  the  authorities  it 

necessary,  as  in  the  case  of  Re-  appears  to  be  clear,  that  there  is 

9^na  V.  Dumelly  tried  before  Mr.  no  legal  necessity  for  either  of 

Justice  Mauley  at  the  Worcester  these  species  of  proof. 
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but  the  witness  who  proves  the  cohabitation  of  the  defend- 
ant and  Potts  does  not  know  the  Chrisfaan  name  of  the  man 
or  the  maiden  surname  of  the  woman. 

Lushy  in  reply. — The  defendant's  counsel  has  noixsiUed 
this  person  Potts  to  prove  the  marriage. 

Parke,  B. — He  would  not  be  a  competent  witness  in 
this  case  to  prove  his  marriage  with  the  defendant 

LusJu — There  were  two  attesting  witnesses  to  the  mar- 
riage roister,  of  which  the  copy  has  been  produced;  and, 
if  that  r^bter  really  related  to  this  defendant  and  to 
this  Potts,  one  of  those  witnesses  would  at  once  have  proved 
the  identity  of  the  parties;  and,  for  aught  that  appears, 
either  of  those  witnesses  might  easily  have  been  called,  and 
this  may  be  really  the  roister  of  some  other  Potts  and 
some  other  Caroline;  and,  with  respect  to  the  evidence  of 
cohabitation,  that  is  much  too  weak  to  be  relied  on. 

The  foreman  of  the  jury  said,  that  the  jury  were  pre- 
pared to  give  a  verdict  for  the  plaintiff 

Parks,  R,  (to  the  jury). — I  must  caution  you,  that  70a 
must  not  be  led  away  by  any  supposition  of  a  fraud  on  the 
plaintiff  when  he  supplied  these  goods.  You  must  consider 
the  case  on  the  single  question,  whether,  in  point  of  fact,  thb 
defendant  was  and  is  the  wife  of  Greoige  Potts;  and  there  is 
very  ample  evidence  that  these  persons  were  married,  unless 
you  think  that  the  circumstance  of  the  not  «fclHng  and  the 
not  accounting  for  the  absence  of  the  two  subscribing  wit- 
nesses is  sufficient  to  invalidate  that  evidence. 

Verdict  for  the  plaintiff  for  40il  5^. 

Lushy  for  the  phuntiff. 

Brandt,  for  the  defendant. 

[Attomiea — Hare,  and  In  perstm,'} 


461 


PROMOTIONS. 

In  the  Vacation  after  Trinity  Term,  1846,  Sir  71  fVilde, 
Knight,  was  appointed  Attorney-General,  vice  Sir  F. 
Thesiger, 

In  the  same  Vacation,  Mr.  Seijeant  Talfourd  and  Mr. 
Serjeant  Mamdng  were  appointed  her  Majesty's  Serjeants 
at  Law,  and  Mr.  Serjeant  Murphy  and  Mr.  Seijeant  Byles 
reoeived  patents  of  precedency;  and  Joseph  Humphry^  Esq., 
James  Bacon,  Esq.,  S.  H.  Walpole,  Esq.,  and  J.  Rob,  Esq., 
were  appointed  her  Majesty's  counsel  learned  in  the  law. 

In  the  same  Vacation,  Sir  T.  Wilde,  Knight,  was  appointed 
liord  Chief  Justice  of  the  Common  Pleas,  vice  Sir  N.  C. 
Tindal,  Ejiight,  deceased;  and  John  Jervis,  Esq.,  and  D. 
Dundas,  Esq.,  were  appointed  Attorney  and  Solicitor* 
GeneraL 

In  the  same  Vacation,  Mr.  Justice  Erk  was  appointed 
one  of  the  Judges  of  the  Court  of  Queen's  Bench,  vice  Sir 
J(An  Williams,  Knight,  deceased;  and  Edward  Vaughan 
WilUams,  Esq.,  was  appointed  one  of  the  Judges  of  the 
Court  of  Common  Pleas,  vice  Mr.  Justice  Erie. 

In  Michaelmas  Term,  1846,  C  Butter,  jun.,  Esq.,  was 
appointed  one  of  her  Majesty's  counsel  learned  in  the  law. 


VOL.  n.  u  H  N,  p. 
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CENTRAL  CRIMINAL  COURT. 


September  Session,  1845. 


BEFORE  THE  HON.  C.  B.  LAW,  RBCORDBIL 


Regina  V.  Joseph  Hink8»  Robert  Watwood,  and  Johk 
W1LUAM8. 

Ak,B.,  andC,  JjARCENY. — The  indictment  chained  the  prisoners, 
dtetei?  A^ind'  Jo8«pt  Hinks  and  Robert  Way  wood,  with  stealing,  and  the 
B.  for  itniiBg    prisoner  John  TVHIiams  with  j:«oeiving,   sixteen  pounds 

t6&i  Bud  C*  for  1 

receiving  it  Weight  of  tea,  the  property  of  Catherine  Fincham  and 
scienter,  flee.  .1 

A.  and  c.  Others. 

^^  Uh^^d^B.  ^*^®  prisoner  Robert  Way  wood  pleaded  guilty,  and  no 

pleaded  giity,  judgment  was  passed  on  him,  and  the  trial  proceeded  agjunst 

proceeded  the  prisoner  HinkSj  as  one  of  the  principals  (with  the  pri- 

^Boiudg!^  soner  Way  wood),  and  against  the  prisoner  Williams  as  the 

ment  having  receiver ;  and  in  the  course  of  the  trial  it  was  proposed,  on 

been  pro-  *     *  . 

nounoedagainit  the  part  of  the  prosecution,  to  call  the  prisoner  Waywood 
that  B.  was  a     as  a  witness  against  the  other  two  prisoners. 

competent  wit- 
ness for  the 

prowjcndon  on       Huddleston^  for  the  prisoners,  objected  that  he  was  not  ft 

the  trial  of  A.  . 

and  c.  competent  witness. 

Law,  (Recorder),  allowed  the  prisoner  Waywood  to  be 
examined  as  a  witness  against  the  other  two  prisoners. 

Verdict— Guilty,  as  to  both  the  prisoners  Hinb 
and  Williams. 


Law,  (Recorder),  reserved  the  case  for  the  opinion  of  the 
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fifteen  Judges  oil  the  question  whether  the  evidence  of        1845. 
Waywood  was  recdvable.  Rrgina 


ClarksoH  and  Badkbif  for  the  prosecution. 

Huddlegton,  for  the  piisom^r. 

[Attomies — Ywung^  VaUingSf  ^  Taunff^  and  Pdkam,'] 


9, 
HiNKt. 


BEFORE  LOAD  DENMAN,  C.  J.  ;  TIMDAL,  C.  J. ;  POLLOCK^  C.  B. ;       N<9V.  2Znd, 
ALDEBSON^    B. ;   WILLIAMS,   J. ;    COLTMAN,   J.  ;    MAULE^  J. ; 
BOLFE,  B.  ;  WIOHTMAK,  J.  ;  AND  ERLEj  J. 

HuddkstoHy  for  the  prisoner. — I  submit,  that  the  prisoner 
Waywood  was  not  a  competent  witness  against  the  other 
two  prisoners.  He  is  not  one  of  the  persons  made  compe- 
tent by  the  stat.  6  &  7  Vict  c  85,  s.  1. 

Aldcbbon^  B. — Would  he  not  be  a  competent  witness 
without  that  statute  ? 

HuddkstoTU — I  shall  argue,^r5/,  that  he  was  incompetent, 
because  he  was  infamous ;  and  secomlb/y  that  he  was  a  party 
to  the  record,  and  therefore  incompetent ;  and  thirdly ^  that 
the  word  **  proceeding  "  in  the  stat.  6  &  7  Vict.  c.  85,  means 
a  criminal  as  well  as  a  civil  proceeding.  On  the  first  point 
I  submit,  that  conviction  of  an  infamous  crime  alone  ren- 
ders a  person  an  incompetent  witness. 

Pollock,  C.  B. — If  a  man  is  convicted  of  a  conspiracy, 
and  a  rule  is  granted  to  shew  cause  why  a  new  trial  should 
not  be  had,  is  he  incompetent  dmnng  aD  the  time  that  the 
rule  is  pending  ? 

Aldebsoik,  B.— Prisoners  who  have  pleaded  guilty,  but 
on  whom  no  sentence  has  been  passed,  are  constantly  ad- 
initted  in  practice  as  witnesses ;  and  in  one  of  those  cases 

H  H  2 
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1845.  Baron  fFood  told  the  man  that  he  would  pass  sentence 
upon  him  upon  his  pleaof  guilty^  because  he  fenced  with  tlie 
questions. 

Huddleston, — In  the  cases  of  Pendock  v.  Machender  (a), 
Ville  de  Varsavie  (&),  and  Titus  Oates's  case,  as  died  by 
Davy,  Serjt.  (c),  the  infamy  b  said  to  arise  from  the  com- 
mission of  the  crime,  and  not  from  the  judgment  Mr. 
Phillipps  {d)  and  Mr.  Roscoe  {e)  say,  that,  to  render  a 
witness  incompetent,  the  conviction  must  be  followed  by  a 
judgment ;  but  in  the  case  of  Wicks  v.  &ndObrooke  (f\  a 
verdict  against  a  person  for  peijury  was  not  allowed  to  be 
given  in  evidence  on  a  trial  at  bar,  to  reject  a  witness  on 
the  ground  of  infamy,  not  because  the  verdict  did  not  ren- 
der him  infamous  without  a  judgment,  but  because  the 
proceedings  were  vacated  by  the  death  of  the  Protector 
Cromwell. 

Lord  Denman,  C.  J. — Do  you  consider  that  the  text- 
books go  upon  that  case  alone?  What  they  state  is  gi?en 
as  the  general  law ;  and  that  case  is  only  referred  to  as 
having  in  some  degree  a  bearing  upon  the  subject. 

Pollock,  C.  B. — In  all  cases  in  which  a  verdict  In  a 
civil  case  is  receivable  in  evidence  in  another  action,  it  most 
have  been  followed  by  a  judgment 

Huddleston  also  cited  Bacon's  Abridgment,  tit.  Eri- 
dence,  A.  6 ;  8  Black.  Comm.  369;  1  Chitt  Cr.  Law,  543; 
Co.  Litt.  6.  b. ;  Staunf.  P.  C.  186 ;  Hawk.  P.  C.,  Bk.  2, 
chap.  46,  ss.  19,  20,  23;  Cromptcm's  Just.  9;  B.  N.F. 
292  a,  note  (b) ;  Bex  v.  Baldwin  {g)\  Lee  v.  Gansel  {h);  and 
Rex  V.  Inhabitants  of  Castell  Careinion  (i).     On  the  second 

(a)  2  Wils.  18.  {/)  Sir  T.  Raym.  32 ;  1  Keb. 

{h)  2  Dods.  188.  134 ;  1  Sid.  61. 

(c)  19  St.  Tr.  609.  {g)  3  Camp.  265. 

\d)  1  Phill.  on  Ev.,  chap.  3,  (A)  1  Cowp.  1. 

9th  ed.,  p.  14.  («)  8  East,  77. 
(«)  Rose.  N.  P.  Evid.  105. 
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point  he  sabmitted,  that  the  prisoner  Waywood  was  not  a        1^45, 
competent  witness  against  the  other  two  prisoners,  because 
he  was  a  party  to  the  record. 

Alderson,  B. — ^Not  a  party  to  the  issues;  the  only 
issues  being,  whether  the  other  two  persons  are  guilty 
or  not 

Huddleston. — In  the  case  of  Hawhesworth  v.  Showier  (j), 
in  trespass  against  two  defendants  for  taking  the  plaintiff's 
goods,  the  wife  of  one  of  them,  against  whom  the  case  was 
clearly  proved,  was  held  not  to  be  a  competent  witness 
for  the  other,  to  prove  that  he  did  not  authorise  the  taking 
of  the  goods. 

WiGHTMAN,  J. — The  person  here  has  pleaded  guilty, 
and  there  is  nothing  to  try  as  to  him. 

Huddleston. — ^In  the  case  of  Man  v.  Ward  (A),  Lord 
Hardwicke  said,  '^  In  crown  prosecutions  no  defendant  can 
be  examined  in  behalf  even  of  the  king;  but  the  Attorney- 
General  at  the  bar  enters  a  noli  prosequi  against  that  particu- 
lar defendant  before  he  can  be  admitted  as  a  witness.  This 
was  done  in  a  case  by  TrevoTy  when  Attorney-General,  who 
was  afterwards  Lord  Chief  Justice  of  the  Common  Pleas;" 
and  in  the  case  of  Rex  v.  Lafone  (/),  it  was  held  by  Lord  EUen-- 
horougJij  C.  J.,  that,  on  a  joint  indictment  against  several 
for  a  misdemeanour,  a  defendant  who  suffers  judgment  to 
go  by  de&ult  cannot  be  a  witness  either  for  the  others  or 
against  them.  On  the  3rd  point  I  submit  that  the  word 
"  proceeding,"  in  the  stat.  6  &  7  Vict,  c  85,  includes  crimi- 
nal as  well  as  civil  proceedings,  and  that  the  prisoner  Way- 
wood  was  not  rendered  a  competent  witness  by  that  statute. 


The  case  was  afterwards  considered  by  the  fifteen  judges, 
0)  12  M.  &  W.  45.  (k)  2  Atk.  220.  (/)  5  Eap.  155. 
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1845. 


who  were  of  opinion,  that,  at  common  law,  the  prifioner  Way- 
wood  was  a  competent  witness  against  the  other  two  pri- 
soners Hinks  and  Williams,  and  that  the  conviction  was 
right  (m). 


(»)  In  the  case  of  Retina  v. 
Charge Sf  Ford^  C. &  Mar.  Ill,  the 
priaoners  Geoi^  and  Ford  were 
jointly  charged  with  a  larceny. 
CieoTge  pleaded  gnilty,  and  Ford 
pleaded  not  guilty,  and  was  tried. 
George's  plea  of  guilty  had  been 


recorded,  but  no  sentence  had 
been  passed  upon  him.  Ford, 
on  his  trial,  wished  to  call  George 
as  a  witness  in  his  favour,  and 
Mr.  Justice  CoUman  held  that  he 
might  do  80. 


June  SessioHy  1846. 


BEFORE   MR.  BARON   ROLFE. 


JunelWi.  Regina  v.  John  Charles  Young. 

The  president  1  HE  prisoner  was  indicted  under  the  stat-  1  Vict,  c  36, 
teUK?^?'*"'  8.  26,  for  stealing  "a  post  letter,"  containing  money,  he 
oflSoepnta  being  at  the  time  a  person  employed  in  the  post-office, 
into  a  letter  on  There  was  also  a  count  for  a  larceny,  in  which  the  pro- 
which  he  wrote  perty  was  hiid  in  Walter  Robinsou  Sculthorpe(a). 


a  fictitious  ad' 
dress,  and 
dropped  the 
letter  with  the 
money  in  it 
into  the  letter- 


It  appeared  that  the  prisoner  was  employed  under  the 
Post-office,  at  a  receiving-house  in  Aldgate,  and  it  was  his 
duty,  at    stated  hours,  to  make  up  the  letters  there  re- 
office  rei^M-  ceived  into  a  parcel,  and  to  transmit  them  to  the  General 

hooM,  where 

the  prisoner  was  employed  in  the  sexrice  of  the  Post-oiBoe.  The  prisoner  stole  tlie  letter  and 
money  i^Heldf  that  this  was  a  stealing  of  a  **  post  letter  "  contaimng  money  within  the  stat. 
1  Vict.  c.  36,  s.  26 ;  and  that  this  was  not  the  less  a  "  post  letter  "  within  that  enactment,  be- 
cause it  had  a  fictitious  address. 


(a)  The  indictment  consisted 
of  six  counts,  and  was  in  pre- 
cisely the  same  form  as  that  in 


the  case  of  Rtgina  v.  Cfariner, 
ante,  Vol.  1,  p.  628. 
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FoetroflSce;  and  that  Mr.  Walter  BobinflOQ  Scdiiiorpe,  ^g^^^ 
the  PcesidBnt  of  the  London  Diatrict  OflBce,  sugpeetmg 
the  hoaeaty  of  the  pidaoner,  on  the  19th  of  May,  J  846, 
made  up  and  sealed  a  letter,  and  directed  it  to  Mary 
Donaldson,  Sackville-fitreet,  Dublin,  and  enclosed  in  it  a 
balf-sovereign.  This  letter,  with  two  stamps  on  it,  was 
dropped  into  the  box  of  the  receiving-house  in  Aldgate, 
where  the  prisoner  was  employed.  It  was  a  fictitious  ad- 
dresB,  and  the  letter  was  posted  only  in  order  to  test  the 
honesty  of  the  prisoner ;  and  the  prisoner,  instead  of  trans- 
mitting the  letter  to  the  General  Post-office,  abstracted  it 
from  the  receiving-box,  opened  it,  took  out  the  half- 
BOveFeign,  and  kept  both  the  letter  and  the  money,  meaning 
to  appropriate  them  to  his  own  purposes. 

BaRantine^  for  the  prisoner,  object^  that  this  was  not  a 
"post-letter"  within  the  stat.  1  Vict  c  36,  s,  26,  and  relied 
on  the  case  of  Regina  v.  Gardner  {b\  in  which  it  was  held,  by 
Lord  Chief  Baron  Pollock,  that  a  letter  with  a  fictitious 
address  put  into  the  post,  under  such  circumstances  as  those 
in  the  present  case,  was  not  a  "  post-letter  "  within  that 
statute. 

BoLFE,  B.,  reserved  the  case  for  the  consideration  of  the 
fifteen  judges. 

Verdict—  Guilty . 

Clarkson  and  Bodkin,  for  the  prosecution. 
BaUatitime,  for  the  priaQser. 

[Attomies — SoUcUorfar  the  Post  Office,  and  Monkhousc.'] 
{h)  Ante,  Vol.  1,  p.  628. 
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BEFORE  LORD  DENMAN,  C.  J.  ;  WILDE,  C.  J.;  POLLOCK,  C.  B. ; 
PARKE,  B. ;  ALDER80N,  B. ;  COLEBIDQE,  J. ;  MAULE,  J. ; 
BOLFE,  B.  ;   WIGHTMAN,  J.  ;    EELE,  J.  ;   AND  WILLIAMS,  J. 

Nov.  14^A.  Balhuitine,  for  the  prisoner. — I  submit  that  the  paper  put 
into  the  Post-office,  with  a  fictitious  address  on  it,  was  not 
a  ''post-letter,"  within  the  stat  1  Vict  c  36,  s.  26. 

Lord  Denman,  C.  J. — Your  objection  is  founded  on  the 
case  ofBeffina  y.  Gardner  {c),  tried  before  the  Lord  Chief 
Baron  at  Oxford ;  but  there  is  also  the  case  of  Begina  v. 
Newey  (df),  in  which  Baron  Gumey^  afler  consulting  with 
several  of  the  other  learned  judges,  held  the  contrary;  and 
this  case  was  reserved  on  a  doubt  of  the  Lord  Chief  Baron, 
which  does  not  now  exist. 

Pollock,  C.  B. — I  apprehend  the  mistake,  for  such  it 
was,  at  Oxford,  proceeded  from  my  confounding  the  case 
of  Newey  {e)  with  that  of  Rathbone  (/),  I  having  been  At- 
tomey-Greneral  at  the  time  of  both. 

Ballantine. — This  letter  never  could  reach  its  destanation, 
as  the  address  was  fictitious ;  and  I  should  submit,  that  a 
letter  being  put  into  the  Post-office,  with  an  intention  that 
it  should  be  delivered,  is  essential  to  its  being  a  ^' post- 
letter." 

Pollock,  C.  B.— I  thought  at  Oxford  that  the  case  of 
Newey  had  been  decided^the  other  way ;  and  if  the  present 
case  had  been  without  any  previous  decision,  much  might 
be  said. 

Pabke,  B. — I  do  not  think  it  is  the  less  a  ^'  postrletter'' 


(c)  Ante,  Vol.  1,  p.  628.  (e)  lb, 

(d)  Id.  330.  (/)  C.  &  Mar.  220. 
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within  this  act  of  Parliament^  because  it  is  addressed  to  a        i840. 
fictitious  person*  Keqisa 


CoLERiDOEy  J. — In  the  case  of  Regina  v.  Gardner  {e)y 
the  Lord  Chief  Baron  doubted  whether  it  was  a  letter  at 
aU. 

BaHantine. — In  the  case  of  Reffina  v.  Rathbone  (/),  the 
letter  was  not  legitimately  in  the  Post-ofBce,  and  this  letter 
was  not  put  into  the  Post-office  for  a  Intimate  purpose. 

Lord  Denman^  C.  J. — ^What  can  be  a  more  legitimate 
purpose  than  for  a  superior  officer  to  test  the  honesty  of  a 
person  who  is  employed  under  him  ? 

BaUantine. — I  meant  without  a  legitimate  purpose  of 
ddivery. 

Pollock,  C-  B. — I  give  up  the  case  with  which  my 
name  is  associated,  and  the  rest  of  the  judges  think  I  am 
wrong. 

BaUaniine. — ^If  all  your  lordships  think  so,  I  cannot  hope 
to  alter  your  opinion. 


The  fifteeen  Judges  held  the  conyiction  right 
(0  Ante,  Vol.  1,  p.  62a  (/)  C.  &  Mar.  220. 


V. 

YOUKO. 
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BEFORE  LORD  CHIEF  JU8TICB  TINDAL  AND  MR.  BABON  ROLFE. 


Begina  V.  James  Ellis,  M.  D. 

Manslaughter— Tbe  inquisition,  after  stating 
that,  at  the  time  of  the  holding  of  the  Inquest,  the  body  of 
Richard  Dresser  (the  deceased)  was  lying  dead  within  the 
jurisdiction  of  the  coroner,  charged  *'  that  James  Ellis,  late 
of  the  parish  of  Petersham,  in  the  county  of  Surrey,  doctor 
of  medicine,  on  the  29th  day  of  May,  and  on  divers  other 


June  20th. 

In  8  cue  of 
manslaughter, 
the  cause  of 
the  death  and 
the  death  oc- 
corred  in  the 
county  of  S., 
and  the  body 
after  death  was 
removed  to  the 

city  of  L. ;  the  days  and  times  between  that  day  and  the  2nd  of  June,  at 

coroner  ofL.  ,,  ,  ••tj 

held  the  in-  the  Said  parish  of  Petersham,  in  and  upon  the  said  Bichard 

S!%as'taied'  Dresser  feloniously  did  make  divers  assaults,  and  that  tbe 

sUu  hter  on"  ^^  Jamcs  Ellis  did  then  and  there  feloniously,  ignorantly, 

the  inquisition,  rashly,  injuriously,  and  improperly  put  and  place,  and  cause 

the  inquest  and  procure  to  be  put  and  placed,  on  and  upon  the  body  of 

held  under^Sie  ^^  *^®  ^^  Richard  Dresscr  divers  and  many  cloths,  which 

!?*:  ^  ^i«  said  cloths  were  then  and  there  saturated  with  water,  and 

Vict.  c.  12, 

although  that  were  then  and  there  cold  and  wet,  and  that  the  said  James 

little  obscurely  ^^^  did  then  and  there  feloniously,  &c.  cause  and  pro- 

^  An^fndict.  ^^^®  ^®  ®^^  cloths  SO  Saturated  as  aforesaid,  and  so  cold 

ment  against  a  and  wct  as  aforesaid,  to  remain  on  and  upon  the  body  of 

medical  prac-         •  •         ,  ,  , 

titioner  him  the  said  Kichard  Dresser  for  divers  long  spaces  of  time, 

madedivera  ^  ^^^  ^^^  ^^^  ^^^  Jamcs  Ellis  did  then  and  there  feloniously) 
dec^d°V^^  &c.  put  and  place  and  cause  and  procure  to  be  put  and 
patient),  and  placed  him  the  said  Kichard  Dresser  in  and  into  certain 
baths,  which  said  baths  then  and  there  contuned  divers 


applied  wet 
cloths  to  hifl 

owsed'hhn  to  ^^S^  quantities  of  water,  and  that  the  sidd  James  Ellis  did 
^«  P^*^to  then  and  there  feloniously,  &c  cause  and  procure  him  the  said 
that  this  was  a   Bichard  Dresser  to  remain  in  the  said  water  for  divers  long 

E roper  mode  of 
lying  the 
offence,  although  all  that  was  done  was  by  the  consent  of  the  deceased ;  and  that  the  indictment 
need  not  charge  an  undertaking  to  perform  a  cure,  and  a  felonious  breach  of  duty. 

An  indictment  for  manslaughter  charged  that  J.  E.  caused  R.  D.  to  become  mortally  sick' 
of  which  mortal  sickness,  especially  of  a  mortal  congestion  of  the  lungs  and  heart,  oocanoDcd 
by  the  means  aforesaid,  he  died : — Held,  that  this  properly  charged  a  death  from  a  mortal  c(»' 
gestion  caused  by  those  means. 
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BpnKXA  of  time,  and  ihat  the  aiiid  James  Ellis  by  the  means  ,2^L 
aforesttd  did  ilien  and^there  fdonioady  cause  him  tiie  said 
Ridiaid  Dresser  to  become  mortally  sick,  weak,  and  disor- 
dered in  his  body  aforesaid,  of  whioh  said  mortal  sickness^ 
weakness,  and  disorder  of  his  body,  and.  espeeially  of  a 
mortal  congestion  of  the  lungs  and  heart  of  lum  the  said 
Bicfaanl  I>reeser»  oeoasioned  and  brought  on  by  the  means 
aforesaid,  he  the  said  Bichaicd  Diesasr  did  languish,"  &a 
[in  the  usual  form.] 

No  indictment  was  preferred,  and.  the  prisoner- had. been 
admitted  to  bail;  and  having  surrendered,  he  pkadedmot 
guilty  to  the  inquisition. 

It  was  opaied  by  BodUn,  for  the  proeeeution^  that  the 
deoeased  bemg  ill,  he  went  on  the  2dth  of  May,  1S46,  to 
Dr.  Ellis's  hydropathic  estoblisfament  at  Petersham,  in  tiie 
OQimty  of  Surrey,  where  he  had  wet  dothA  applied  to  the 
lower  part  of  his  stomadh  by  the  prisoner^  Dr.  £^Ui8,,and 
was  put  into  cold  baths  by  his  directions;  that  he  died 
there  on  the  2nd  of  June  following,  the  cause  of  his  death, 
as  it  was  imputed,  being  the  improper  application  of  wet 
doths  and  baths  to  his  person  by  Dr.  Ellis,  in  the  cooise  of 
what  was  called  the  hydropathic  treatment.;  and  that,  on 
the  day  of  the  death  of  the  deceased,!  his  body  was  brought 
back  to  his  own  house  in  the  city  of  London,  where  the 
coroner's  inquest  was  held. 

Cockbtim,  for  the  prisoner*-*-!  submk  that  this  Court 
basnojurisdictiontotry  this  case,  and  that  thecoronerof 
London  had  no  jurisdiction  to  hold  the  inquest,  and  that, 
tiieiefore,  the  inquisition  on  whioh  the  prisoner  is  now  to 
Retried  is  wht^y  void*  The  cause  ofi  the  death  and  the 
^th  itself  are  allied  to  have,  occurred'ift'  Sucoey ;  and 
the  only  authority  on  which  a  coroner's  inquest  could  bov 
tela  in  the  city  of  London  is  foimded  on  the  stat.  6  &  7 
Vict,  c  12;  by  the  first  seotion  of  which  it  is  enacted, 
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1846.  '*  that  the  coroner  only  within  whose  juriscKlstion  the  bodj 
of  any  person  upon  whose  death  an  inqnest  ought  to  be 
holden  shall  be  lying  dead^  shall  hold  the  inquest,  notwith- 
standing that  the  cause  of  death  did  not  arise  within  the 
jurisdiction  of  such  coroner  f  and  by  sect.  8,  it  is  *'  dedaied 
and  enacted,  that»  if  a  verdict  of  murder  or  manskiughter, 
or  as  accessary  before  the  fact  to  any  murder,  shall  be  fonnd 
by  any  jury  at  any  such  inquest  against  any  person  or  per- 
sons, the  coroner  holding  the  said  inquest^  and  the  justioefl 
of  oyer  and  terminer  and  gaol  delivery  for  the  county,  city, 
district,  or  place  in  which  such  inquest  shall  be  holden,  and 
all  other  persons,  shall  have  the  same  powers  respectiTely 
for  the  conmiitment)  trial,  and  execution  of  the  sentence 
of  the  person  or  persons  so  charged,  as  they  now  by  law 
possess,  with  r^ard  to  the  coomiitment,  trial,  and  exe- 
cution of  the  sentence  upon  any  person  or  persons  com- 
mitted and  tried  within  the  jurisdiction  where  the  deatb 
happened."  Now,  whatever  might  be  the  intention  of  the 
Le^slature,  I  submit  that^  by  these  enactments,  they  have 
not  given  jurisdiction  here,  as  the  words  of  the  daoses^ 
when  looked  at,  will  be  found  to  fall  short. 

TiNDAL,  C.  J. — This  objection  may  be  taken  in  arrest 
of  judgment,  if  necessary.  The  clauses  are  a  little  ob- 
scurely worded;  but  unless  they  mean  that,  they  mean 
nothing. 

Evidence  was  ^ven  in  support  of  the  charge ;  and  it  ap< 
peared  that  the  deceased,  being  ill,  and  having  sciatica, 
went  to  the  hydropathic  establishment  of  Dr.  Ellis,  at 
Petersham,  to  be  under  his  care ;  and  that,  while  there, 
the  decease  had  baths,  and  had  cloths,  saturated  with  cold 
water,  applied  to  the  lower  part  of  his  stomach,  one  of 
which  was  proved  to  have  been  applied  by  Dr.  Ellis 
himself. 

Cockbum. — The  inquisition  here  charges  that  Dr.  Ellis, 
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in  and  upon  Bichard  Dresser^  did  make  divers  afisaults,  and  \q4q^ 
did  place  upon  the  body  of  Bichard  Dresser  divers  cloths 
saturated  with  water^  and  did  cause  him  to  be  put  into 
divers  baths  containing  water.  I  submit  that,  as  every 
thing  that  was  done  to  the  deceased  was  done  by  his  con- 
sent, and  as  he  voluntarily  allowed  it  to  be  done,  these 
auctions  are  not  sustained.  The  charge  should  have 
been,  that  the  prisoner  had  undertaken  the  cure  of  the  de- 
ceased, and  had  been  guilty  of  a  felonious  breach  of  duty. 

TiNDAL,  C.  J. — The  case  of  Si.  John  Long  was  a  vo- 
luntary case;  and  there  the  offence  was  charged  in  this 
way. 

Cochbum. — The  inquisition  is  also  singularly  worded  as 
to  the  mortal  injury.  It  states  that  Dr.  Ellis  caused  Kich- 
ard  Dresser  to  become  mortally  sick,  of  which  mortal  sick- 
ness, and  especially  of  a  mortal  congestion  of  the  lungs  and 
heart,  occasioned  by  the  means  aforesaid,  he  died. 

TiNDAL,  C.  J. — It  charges  a  mortal  congestion  brought 
on  by  the  means  aforesdd,  which  means  are  the  putting 
him  into  the  water,  &c. 

Coehbum  addressed  the  jury  for  the  prisoner. 

Verdict — Not  guilty. 

Bodkin  and  Huddlestoni  for  the  prosecution. 
Cochbum^  Prenderffost,  and  Hance^  for  the  prisoner. 
[Attornies-VofMt,  and  SuteliffeJ] 
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BEFORE    BARON   ALDERSON. 


May  16.  Begina  r.  Edmund  Garbett. 

If  a  witncM       Forgery.— The /fr^f  count  of  the  indictment  charged 

claims  the  pro-  ,  ,  /•  •  l 

tectionof  the     the  prisoner  with  forging  a  bill  of  exchange  for  £50,  with 

ground  that  his  intent  to  defraud  William  Booth;  second  count,  for  utter- 
answer  would     ing  jt  ^jth  ini^ni-  to  defraud  William  Booth ;  third  count, 

tend  to  cnmi-         => 

nate  himself,      for  forginff  the  acceptance  of  a  bill  of  exchange  with  a  like 

and  there  ap-      .  /      .  ^  .  .»  , 

pears  reason-  intent ;  fourth  count,  for  uttenng  a  forged  acceptance  on  a 
heiiefe"Zti't°  ^i"  of  exchange  for  £50  with  the  like  intent  ;^A,  sixth, 
^°n^tf^m°'?^  *et?^^A,  and  eighth  counts,  four  similar  counts,  laying  au 
ahie  to  answer;  intent  to  defraud  Thomas  Blagden;  ninthy  tenths  elevenihy 
to  answer  not.  and  twelfth  counts,  four  similar  counts,  laying  an  intent 
Zhtt'hl^wy!'  to  defraud  Thomas  Oliver, 
must  he  con-         j^  ^he  course  of  the  trial,  S.  Martin^  for  the  prosecution, 

sidered  to  have  ...  •        . 

been  obtained  proposed  to  give  in  evidence  the  examination  of  the  pn- 
and  cannot  be '  soner  on  the  trial  of  the  civil  action  of  Blagden  v.  Booth,  at 
wwdslnYvU  ^^^  Kingston  Spring  Assizes,  1847.  The  bill  stated  in  the 
dence  against  declaration  in  that  suit  was  alleged  to  have  been  drawn  by 
Whether  the  the  prisoner  upon  '*  William  Booth,  Priors  Lee,  near  Oaken- 
tion*of  a'wit."  gates,  Salop,"  payable  three  months  after  date  to  the  draw- 
that  he  i^lleves  ^^'^  order,  and  purported  to  be  accepted  as  follows : — 

that  his  answer 

rrim^atehim,       "  Accepted,  payable  at  Masterman  &  Co.'s,  London. 

woold  or  would 

not  be  suffi-  "  W.  BoOTH.' 

cient  to  protect 
him  from  an- 
swering, where  sufficient  other  circumstances  did  not  appear  in  the  case  to  induce  the  judge  to 
belieye  that  the  answer  would  tend  to  criminate  the  witness — gveere. 

It  makes  no  difference  in  the  right  of  the  witness  to  protection,  that  he  had  before  answerd 
in  part,  as  he  is  entitled  to  claim  the  privilege  at  any  stage  of  the  inquiry,  and  no  answer  forctd 
from  him  by  the  presiding  judge  (after  such  a  claim)  can  be  afterwards  given  in  evidence  agaio»t 
him. 
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On  that  trialy  the  prisoner  was  called  as  a  witness  for  the 
defendant ;  and^  in  his  examination  in  chief^  he  had  said : 
"  This  is  my  signature  to  the  bill  as  drawer.  The  bill  is 
made  payable  to  my  order.  The  acceptance  was  on  it 
when  I  handed  it  to  Mr.  PhiUips  (the  second  indorser)." 

His  cross-examination  was  as  follows,  as  was  proved  by 
Mr.  Corfield,  the  short-hand  writer,  by  his  short-hand 
notes: — 

The  stamp  was  never  out  of  my  possession  till  it  was  handed  to 
Mr.  PhiUips. 

Had  you  Mr.  Booth's  authority  to  accept  it  ? — I  had  not. 

Where  did  you  get  the  stamp? — I  purchased  it  at  a  shop  in  London, 
and  from  that  time  the  stamp  has  never  been  out  of  my  possession.  I 
never  received  a  penny  for  it. 

Never  mind  what  you  received  for  it, — when  was  the  "  William 
Booth"  put  upon  it? — Between  the  Friday  and  the  Sunday. 

What  Friday  and  what  Sunday?— I  believe  it  was  between  the  last 
Friday  and  the  last  Sunday  in  November. 

After  the  2  Ist?— Certainly  after  the  21st. 

After  the  21st  of  November,  46?— Certainly. 

Did  yon  communicate  with  Mr.  Booth  on  the  subject? — Not  in 
any  way. 

Have  yon  never  done  so  ? — Yes,  I  believe  last  Saturday  week  I  saw 
Mr.  Booth. 

Lord  Dbnman. — ^Was  that  the  first  time  ? — The  first  time,  my  Lord. 

Mr.  Chambers. — Why  I  did  he  not  write  you  a  letter  ? — Never,  I 
never  heard  of  his  writing  me  a  letter  until  I  came  into  this  Court  by 
accident. 

Until  you  came  by  accident, — what  do  you  mean? — I  came  into 
Court  in  pursuance  of  a  subpoena  served  three  hours  ago. 

Who  served  you  three  hours  ago?— A  gentleman. 

Where  were  you  three  hours  ago  ? — At  my  office  in  King  William 
Street,  in  the  City. 

Who  is  the  man,— do  you  know  him  ? — I  do  not,  but  I  believe  he 
is  a  clerk  to  Mr.  Stuart. 

Where  is  your  office  do  you  say? — ^My  place  of  business  is  in  King 
William  Street. 

What  are  you  ? — An  attorney  and  solicitor. 

Did  you  know  what  you  came  here  to  prove  ? — I  did  not  until  1 
came  into  the  box. 

Do  you  know  what  you  are  attempting  to  prove  ? — I  do. 

ii2 
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Do  yoa  mean  to  say  it  is  a  foigery  1 — ^It  is  not  his  handwriting. 

Not  in  his  handwriting.  Who  accepted  it  then? — I  am  in  the 
hands  of  the  Court. 

Lord  Drnman. — It  mnst  be  answered. 

The  Witness.— I  state,  my  Lord,  that  I  filled  the  bill  up  at  Mr. 
Phillips's  request  in  his  own  drawing-room,  and  handed  it  to  him,  and 
have  never  received  a  penny  for  it. 

Mr.  Chamiben. — I  ask  yon  who  did  that?  (pointing  to  the  bill.)— 
Not  Mr.  Booth. 

DidMr.  Phillips?— No. 

Who  was  present  when  the  bill  was  filled  np?— Mr.  Phillips  alone. 

Were  there  only  yon  two  present  ? — Mr.  Phillips  was  not  present 
when  <<  William  Booth"  was  written.  William  Booth  had  been 
written  before  I  fiUed  it  up  in  Mr.  Phillips's  drawing-room. 

Who  was  present  when  "  William  Booth  "  was  written  ?— I  won't 
say — only  myself. 

Was  any  one  else  ? — ^I  cannot  say. 

I  ask  you  to  tell  me  whether  any  other  person  was  present  when 
"  William  Booth"  was  written  beudes  yourself?—!  believe  a  derk. 

What  clerk?— That  I  decline  to  say. 

Mr.  Chamben, — My  Lord,  I  press  the  question. 

Lord  Denman.  (To  the  witness).— That  other  person  or  yon  must 
have  written  it? — Precisely  so» 

You  knew  that  when  you  uttered  it  ? — When  I  handed  it  to  Mr. 
Phillips  I  did  know  it  and  Mr.  Phillips  knew  it  too. 

By  Mr.  Chambers.— "Who  was  the  other  person?  I  ask  the  ques- 
tion, and  I  submit,  my  Lord,  it  is  a  proper  question. 

Lord  Dbnman. — It  must  be  answered. 

The  Witness. — I  decline  to  answer  that. 

Where  was  it «  William  Booth  "  was  written  ?— I  believe  in  King 
William  Street. 

Tiy  and  recoUect — was  it  in  King  William  Street  or  where  was  it, 
was  it  or  not,  you  must  know  the  fiict  ? — Somewhere  in  London. 

Is  the  signing  of  a  bill  of  exchange  a  circumstance  so  unimportaot 
that  you  cannot  tell  whether  it  was  in  King  William  Street  or  Old 
Broad  Street  ? — It  was  either  at  one  or  the  other.  Some  days  I  vss 
at  one  place,  and  some  days  at  the  other. 

If  it  was  in  King  WiUiam  Street,  where  in  King  William  Street? 
— No.  78 ;  it  is  used  as  an  office  for  myself  and  others  who  were  titos- 
acting  business  with  me. 

Is  your  name  there  ? — No, 

Who  permitted  you  to  use  the  office  ? — Messrs.  Miller  and  M — » 
attomies. 

Were  you  carrying  on  the  business  of  an  attorney  ? — ^I  am  canyiu? 
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on  busmeaB  as  an  attorney,  and  answering  letters  and  correspondence, 
and  80  on. 

Hare  you  seen  Mr.  Booth  to-day  ? — I  hare  not  seen  Mr.  Booth 
since  Saturday  week. 

Where  did  you  see  him  ? — He  came  with  that  young  man  standing 
next  to  Mr.  Stuart. 

Is  he  one  of  his  clerks? — I  beliere  not. 

When  you  saw  Mr.  Booth  a  week  ago,  did  you  talk  about  this  bill 
of  exchange  to  him  ? — Yes. 

What  did  Mr.  Booth  say  to  you? — He  said  he  had  been  served 
with  a  writ  and  had  been  exceedingly  angry  about  it.  I  told  him  it 
was  about  the  bill ;  he  said,  **  You  well  know  I  never  accepted  it,'*  and 
he  said  he  must  go  into  other  hands  for  protection. 

Hare  you  had  any  money  transactions  with  Mr.  Booth? — Not 
money  transactions. 

No  bills  of  exchange  ? — ^Never. 

Where  were  you  living  in  1846?— At  Blackheath. 

Are  you  now  ? — Yes. 

Did  Mr.  Booth  ever  authorize  you  to  accept  any  bill  of  exchange 
for  him  ? — ^Never. 

Do  you  know  whether  he  did  Any  other  person  ? — I  do  not. 

Do  you  know  whether  he  authorized  any  other  person  to  write  his 
name  for  him  ? — No. 

When  the  signature  ^  William  Booth  "  was  written,  was  it  copied 
from  anything  ? — No. 

Are  you  sure  it  was  not  ? — That  is  my  belief.  I  strongly  believe 
it  was  not. 

Are  you  not  certain  it  was  not  ? — I  am  not. 

Were  you  sitting  down  or  standing  up  ? — Sitting  down. 

How  near  was  anybody  to  you  ? — On  the  other  side  of  the  desk. 

Now,  I  insist  on  knowing  the  name  of  the  party  who  did  it  ? — I 
decline  to  answer  the  question. 

You  say  you  know  nothing  at  all  whether  the  party  had  authority 
or  not  ? — ^I  believe  he  had  not. 

Were  you  and  he  the  only  persons  in  the  room  ?— We  were. 

I  ask  again  the  name,  and  require  you  to  give  it  me  ? — I  decline 
to  do  it. 

Lord  DENMAif. — The  question  must  be  answered. 

The  Witness. — I  have  not  said  any  other  person  was  in  the  room 
but  myself. 

Lord  Denmak. — Then  are  we  to  take  it  you  did  it  yourself?—!  de- 
cline to  answer  it. 

Lord  DiuncAif. — ^You  say  the  other  man  did  not  do  it?— The  other 
person  was  as  near  to  me  as  the  learned  counsel  is. 
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Mr.  Chambers, — ^Did  you  not  give  thiB  answer  just  nowt  "  I  donH 
know  whether  he  authorized  that  person  to  write  his  namer* — ^I  said 
I  had  no  authority. 

Now,  I  ask  you  whether  you  know  that  the  perBon  who  wrote  it 
had  any  authority  to  write  it  ?— Eh ! 

Had  the  person  who  wrote  ^'William  Booth"  any  authontr?— 
Not  to  my  knowledge. 

Had  you  any  authority? — ^I  had  no  authority. 

Had  the  person  who  was  in  the  room  any  authority? — He  had  not ; 
at  least,  I  believe  he  had  none. 

Did  he  write  it? — He  did  not. 

Who  is  that  other  person  ? — That  I  decline  to  tell  you. 

But  I  must  insist  apon  your  telling  me.  Sir?*—!  am  in  the  hands 
of  the  Court. 

Lord  DENMA.N. — The  question  must  be  answered.  (The  witness 
hesitated). 

Mr.  Chambers. — You  say  there  was  another  person  in  the  room?— 
There  was. 

Lord  DsNMAN. — ^What  aged  person  was  he  ? — He  was  a  gentlemsn. 
I  suppose  between  twenty  and  thirty. 

Was  it  a  person  you  knew?— Yes. 

Was  it  a  man  ? — Yes. 

Have  you  seen  him  to-day  ? — I  have  not. 

When  did  you  see  hira  last  ? — Several  weeks  ago. 

Do  you  know  his  name  ? — I  do. 

What  is  it? — I  decline  to  give  it. 

Was  he  one  of  your  clerks  ? — He  was. 

How  many  clerks  had  you? — Three. 

Give  me  their  names? — Johnson,  Goodhall,  and  Humphrey. 

Was  Mr.  Johnson  present  ? — ^He  was  about  the  premises. 

Was  he  in  the  room  ? — I  should  say  he  was  not  in  the  room. 

Will  you  swear  he  was  not  in  the  room  ? — I  won't  swear  he  wu 
not. 

Was  Humphrey  in  the  room  ? — Humphrey  was. 

Were  you  and  Humphrey  there  and  nobody  dse  ? — I  believe  not, 
he  had  been  coming  in  and  out. 

Was  Humphrey  there  when  the  words  "William  Booth"  were  pot 
upon  the  bill  ? — I  cannot  recollect. 

Did  he  do  it  ? — He  did  not. 

Did  he  see  it  put  on? — He  might  have  been  noticing  it  being 
put  on. 

What  has  become  of  Humphrey  ? — I  believe  he  is  in  Shropshire. 

Do  you  know  whether  he  is  or  not  ? — I  do  not  know. 

He  was  your  clerk,  you  say  ? — He  was. 
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Did  jou  discharge  him  from  your  service? — I  did  not^  but  I  had 
no  further  occasion  for  his  services. 

You  say  you  did  not  know  whether  the  person  who  put  on  the 
name  had  any  authority  ? — There  was  another  person  in  the  room 
who  might  have  had. 

Do  you  know  the  person  who  really  put  on  the  name  **  William 
Booth  "  had  any  authority  to  put  the  name  on  ? — ^Not  to  my  know- 
ledge. 

You  say%  you  know  he  had  not.  Why  do  you  know  he  had  not  ? 
—Because  I  state  it  was  not  the  other  person. 

You  say  it  was  not, — had  you  any  authority  to  do  it  ? — I  had  not. 

Mr.  Chambers, — What !  look  at  the  acceptance  (handing  it  to  the 
witness),  was  it  in  blank  ? — It  was  drawn  in  Mr.  I*hillips'  drawing- 
room. 

What!  over  the  blank  acceptance? — Yes, 

You  say  you  have  had  the  stamp  ever  since  you  bought  it  in  your 
possession  ? — Yes. 

Where  did  you  buy  the  stamp? — I  believe  in  Broad  Street. 
Attomies  in  London  are  in  the  habit  of  buying  stamps  very  often. 

You  say  the  stamp  was  purchased  in  Broad  Street? — I  believe  by 
myself. 

Are  you  not  certain  it  was  bought  on  purpose  to  draw  this  bill 
upon? — There  were  several  stamps  bought  at  the  same  time.  I 
believe  there  were  two  Qs.  6d,  and  three  28,  stamps  bought  at  the 
same  time. 

Is  it  New  Broad  Street  or  Old  Broad  Street  ?--01d  Broad  Street. 

Was  it  a  stationer's? — It  was. 

Where  ? — On  the  left  hand  side,  nearly  opposite  the  back  door  of 
the  Hall  of  Commerce. 

Lord  DsxHAN. — I  wish  to  know  if  the  defendant  said  he  wished 
the  matter  settled,  and  that  he  had  sent  word  to  you  to  settle  it,  but 
not  to  defend  it,  and  he  expected  you  would  pay  the  money,  as  it  was 
a  matter  of  your  own.  What  could  he  allude  to  ?  Any  transactions 
between  you  and  him? — Yes,  I  had  a  communication,  not  from  him, 
but  from  another  party. 

Was  that  before  it  was  done  ?— Since. 

After  he  was  served  with  a  writ  ? — Yes. 

It  could  not  allude  to  anything  that  passed  between  you  and  him 
after  the  note  was  written  ? — No. 

Had  you  no  transactions  with  him  ? — I  was  his  solicitor  up  to  that 
time. 

Was  he  your  creditor  or  debtor  ?— There  was  some  money  owing 
I  believe  from  him  to  me. 


1847. 


480  CASES  AT  THE 

1847.  ^^^  much  do  you  think  it  is?— The  bill  has  not  been  made  oni— 

I  had  a  partner,  there  was  some  difference  between  ns  and  we  dis- 
solved partnership ;  but  as  to  the  amount,  I  know  not. 

You  must  have  some  notion? — ^Perhaps^  my  Lord,  it  might  hare 
been  £100  connected  with  some  mortgages. 

Have  you  never  told  him  you  might  possibly  use  his  name  on  some 
occasion? — Not  to  my  knowledge.    I  don't  recollect  that  I  did. 

Do  you  mean  to  say,  upon  your  oath,  you  don't  know  whether 
you  ever  told  him  or  not  that  you  might  use  his  name,  yon  might 
some  time  or  other  have  occasion? — I  remember  his  asking  me  if  I 
had  done  so. 

When  was  that? — ^That  was  early  in  February. 

He  asked  you  if  you  had  used  his  name  ? — He  said,  he  had  heard 
reports  of  his  name  being  used. 

Wliat  did  you  tell  him  ? — I  told  him  it  was  true.  He  was  ver)' 
much  annoyed  and  very  angry. 

Montagu  Chambers^  for  the  prisoner,  objected  to  thoBC 
parts  of  the  cross-examination  being  given  in  evidence 
which  followed  the  prisoner's  declining  to  answer,  and 
applying  to  the  Court  for  protection,  and  the  decinon  of 
Lord  Denmafii  C.  J.,  that  he  must  answer  the  question. 

Alderson,  B.,  received  the  evidence;  but,  doubting 
whether  he  should  have  done  so,  reserved  the  point. 

The  prisoner  upon  this  and  other  evidence  was  found 

Ghiilty. 

Alderson,  B.,  respited  the  judgment  till  the  opinion  of 
the  fifleen  Judges  could  be  obtained  on  the  question,  whether 
the  evidence  was  properly  received. 

S.  Martin,  Clarhsofiy  and  Hiuildkstony  for  the  prosecution. 
Montagu  Chambers  and  Parry ,  for  the  prisoner. 
[Attomies — Lewis  ^  LeunSy  and  J,  CroftJ] 
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BEFORE  LORD  DENMAN^  C.  J. ;  WILD£>  C.  J. ;  POLLOCK^  C.  B. ; 
ALDBBSON^  B.  ;  PATTB80N,  J.  ;  COLERIDGE,  J.  ;  COLTMAN, 
J.  ;   MAULEy  J.  ;    ROLFE,  B.  ;    CRB8SWBLL,  J.  ;  ERLE^  J.;  AND  May  29. 

PLATT,  B. 

Montagu  Chambers^  for  the  prisoner. — I  submit  that  the 
prisoner,  when  he  was  a  witness  on  the  trial  of  the  case  of 
Blagden  v.  Booth,  was  not  bound  to  answer  the  questions 
then  put,  which  he  demurred  to  answering,  and  was  ille- 
gally compelled  to  answer;  and  that,  therefore,  the  answers 
he  gave  to  those  questions  could  not  be  l^ally  given  in 
evidence  against  him;  and  that,  although  he  did  so  answer, 
the  statements  he  made  were  not  receivable  in  evidence 
against  him  on  the  subsequent  trial  for  forgery :  first,  be- 
cause his  answers  were  given  upon  oath ;  secondly,  because 
he  was  not  cautioned  by  the  learned  judge  before  whom  he 
was  examined ;  and,  thirdly,  that,  when  he  did  appeal  to 
the  Court,  he  was  told  he  must  answer.  The  general  rule 
is  correctly  laid  down  in  Mr.  Starkie^s  work  on  Evi- 
dence (a),  that  a  witness  *^is  not  bound  to  answer  any 
question  either  in  a  court  of  law  or  equity,  if  his  answer 
will  expose  him  to  any  criminal  punishment  or  penal  lia- 
bility, agreeably  to  the  wise  and  humane  principle,  that  no 
man  is  bound  to  criminate  himself."  In  Lord  MelmUe^s  case, 
the  question  was,  whether  a  witness  was  compellable  to 
answer  when  his  answer  might  make  him  civilly  liable ; 
and  the  opinions  of  Graham,  B.,  Chamber,  J.,  and  Grose, 
J.  (fi),  shew  the  distinction  between  cases  of  civil  liability 
and  those  of  penalties  or  forfeitures.  Sir  John  FreincTs 
case{c),  BoseweWs  ccue  {d),  Hardxfa  case  (e),  G^Coighfs 
case  (/),  Lord  Maccle^Jds  case  {g),  all  shew  that  a  witness 
is  not  bound  to  answer  anything  which  tends  to  criminate 
himself,  and  that  he  is  under  the  protection  of  the  Court, 

(a)  Vol.  1,  p.  165,  2nd  edit.,  {d)  10  St.  Tr.  166, 160. 

and  p.  191,  3rd  edit.  \e)  24  Id.  720. 

(6)  6  Hans.  Par.  Deb.  236.  (/)  26  Id.  1361. 

(c)  13  St.  Tr.  16.  (g)  16  Id.  1146. 
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1847.  and  is  to  be  cautioned  by  the  Court  The  caseB  in  equity 
of  Paxton  V.  DougUu  (a)  and  ParKhurst  v.  Lowten  {b)  recog- 
nise the  same  doctrine ;  and  from  the  former  it  appears  that 
the  witness  may  claim  protection  at  any  stage ;  and  in  the 
case  of  Jackson  v.  Benson  (c),  it  was  held^  that  **  the  Court 
will  restrain  a  plaintiff  from  the  use  of  answers  in  a  penal 
proceeding,  which  may  tend  to  criminate  the  witness.'"  In 
the  case  of  Cates  v.  Hardacre  (d),  a  witness  said  ''  that  he 
thought  his  answer  to  the  question  proposed  would  have  a 
tendency  to  convict  him  of  the  offence  of  usury ;"  and  HeaAj 
J.,  told  him,  ^'  that,  if  he  thought  so,  he  iTas  not  bound  to 
answer  the  question."  Shepherd,  Serjt,  moved  for  a  new 
trial,  contending  that  the  judge's  direction  was  wrong;  that 
it  was  not  sufficient  that  the  witness  thought  that  bis 
answers  might  tend  to  criminate  him,  but  that  it  ought 
clearly  to  appear  that  they  would  have  that  effect.  Mans- 
fieUy  C.  J. — "  Your  questions  go  to  connect  the  witness  with 
the  bill,  and  they  may  be  links  in  a  chain."  And  in  the 
case  of  Reg.  v.  Slaney  (^),  Lord  Teifiterden  says,  that  a  wit- 
ness cannot  be  compelled  to  answer  even  that  which  tends 
to  criminate  him ;  ^'  for,  though  no  question  might  be  asked, 
the  answer  to  which  might  directly  criminate  the  witne^ 
yet  they  would  get  enough  from  him  whereon  to  found  a 
charge  against  him,"  which  is  exactly  the  case  here.  The 
next  question  is,  whether,  if  a  witness  has  answered  upon 
oath,  his  statements  are  receivable  against  him;  and  there 
are  some  cases  in  which  the  term  voluntary  exambation  is 
introduced.  The  cases  on  this  point  are  collected  in  Greaves' 
Ed.  of  Kussell  (/),  and  there  seems  to  be  some  conflict  of 
opinion  on  this  point.  Wheaier^s  case  {g)  was  a  case  on  the 
bankrupt  law,  as  were  the  cases  of  SmUk  v.  Beadnett{h) 
and  Stockfleth  v.  De  Tastet{i) 

Alderson,  B. — May  it  not  be,  that,  when  an  act  of  Par- 

(a)  16  Vea.  239.  (/)  Vol.  2,  p.  855  et  seq. 

\b)  2  Swanst.  194.  {g)  2  M.  C.  C.  45. 

(c)  1  Y.  &  J,  32.  (h)  1  Camp.  30. 

\d)  3  Taunt.  424.  (i)   4  Id.  10. 
(e)  5  C.  &  P.  213. 
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liament  says  that  a  peraon  must  answer,  the  legislature,  there- 
fore, enacts  that  he  is  bound  to  criminate  himself?  If  you 
have  power  to  compel  the  answer,  you  may  use  it  But 
the  question  then  arises,  whether,  if  he  is  compelled  to 
answer  when  he  ought  not,  his  evidence  con  be  used  afler- 
wards. 

M.  Chambers. — In  the  case  of  Rex  v.  Merceron  (A),  evi- 
dence was  given  of  statements  made  by  the  defendant  before 
a  committee  of  the  House  of  Commons,  although  it  was  ob- 
jected that  the  statements  were  made  under  a  compulsory 
process  of  the  House. 


1847. 


Wilde,  C.  J.- 

I  was  in  it. 


-I  think  Mr.  Merceron's  case  was  moved. 


Aldebson,  B. — Mr.  Topping  did  not  get  a  rule. 

Wilde,  C.  J. — In  a  few  days  after  that  trial,  it  was 
thought  so  wrong  that  such  evidence  should  be  given,  that 
a  resolution  was  passed,  that  the  short-hand-writer  should 
not  give  evidence  of  examinations  before  committees  of  the 
House  of  Commons  without  the  leave  of  the  House(/);  and  I 


(k)  2  Stark.  N.  P.  C.  366. 

(0  Of  this  resolution  there 
is  the  following  entry  in  the 
Journals  of  the  House  of  Com- 
mons, Vol.  73,  p.  389  :— 

*"  Martis  26""  die  Mail,  Anno 
68  Geoigii  3»"  Regis,  1818. 

"Resolutions  respecting  wit- 
nesses and  officers  of  the  House. 

"  In  consequence  of  the  atten- 
tion of  the  House  having  heen 
called  by  Mr.  Speaker  to  the  case 
of  the  Kinff  v.  Merceron,  in  which 
the  short  -  hand  -  writer  of  the 
House  was  examined  without 
previous  leave, 

"  Resolved,  nemine  contradi- 
cente,   that  all    witnesses  exa- 


mined before  this  House,  or  any 
committee  thereof,  are  entitled 
to  the  protection  of  this  House 
in  respect  of  anything  that  may 
be  said  by  them  in  their  evi- 
dence. 

**  Resolved,  nemine  contradi- 
cente,  that  no  clerk  or  officer  of 
this  House,  or  short-hand-writer 
employed  to  take  minutes  of  evi- 
dence before  this  House  or  any 
committee  thereof,  do  give  evi- 
dence elsewhere  in  respect  of  any 
proceeding  or  examination  had 
at  the  bar  or  before  any  commit- 
tee of  this  House  without  the 
special  leave  of  the  House.*' 


484  CASES  AT  THE 

have  known  the  leave  to  be  refused ;  and  mj  Lord  Cluef 
Baron  tells  me  that  he  has  known  judges  allow  the  short- 
hand-writer to  refuse  to  give  evidence,  on  the  ground 
that  he  was  forbidden  by  the  order  of  the  House  of  Com- 
mons to  produce  his  notes.  I  think  that  there  was  another 
objection  to  the  reception  of  the  evidence  in  Mr.  Mer- 
ceron's  case,  as  being  a  proceeding  in  Parliament;  as  &d 
examination  before  a  committee  such  as  that  was  would 
be  a  proceeding  in  Parliament. 

M.  Chambers. — In  the  case  of  Dixon  v.  Vale  (m).  Best, 
C.  J.9  lays  it  down,  that  if  a  witness,  after  being  cautioned 
that  he  is  not  compellable  to  answer  a  question,  does  so,  he 
is  bound  to  answer  as  to  the  whole  transaction.  But  in  the 
case  of  Stephenson  v.  Jon£s  (n),  and  Moloney  v.  Bartley  (o), 
when  the  witnesses  claimed  protection,  the  Judges  allowed 
it.  In  the  case  of  JEast  v.  Chapman  (p\  Abbott^  C.  J.,  held, 
that,  if  a  witness  partially  answered,  he  was  bound  to  go  on 
and  give  evidence  of  the  whole ;  but  one  Nisi  Prius  case 
cannot  overturn  a  current  of  authorities.  In  the  present 
case  many  of  the  questions  are  a  long  way  off  criminality, 
and  the  witness  is  told  in  effect,  that  he  has  not  been  cunning 
enough  or  quick  enough,  and,  therefore,  he  must  answer 
the  whole.  I  now  come  to  the  solid  and  substantial  pro- 
tection which  a  witness  has  a  right  to  have  from  the 
Court  It  is  now  clear  law  that  the  counsel  in  the  cause 
has  no  right  to  interpose  (q\  and  it  is  entirely  with  the 
Court. 

AiJ)ERSON,  B. — I  think  it  has  been  held  that  the  witness 
has  no  right  to  have  the  assistance  of  counsel. 

(m)  1  C.  &  P.  278.  P.  570. 

(»}  Peake's  Law  of  Ev.,  6th  (q)  This  was  held    by  Lord 

ed.,  179.  Tenterdm^  in  the  case  of  nomas 

(o)  3  Camp.  210.  v.  Newton,  M.  &  M.  48,  n. 
(/>)  M.  &  M.  46;  and  2  C.  & 
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M.  Chambers. — In  the  case  of  Lord  George  Bentinck  it  1847. 
was  so  held  by  Baron  Parker  who  decided  that  it  was  with 
the  Court  only,  and  that  the  witness  had  no  right  to  have 
counsel,  the  contention  in  that  case  being,  that  the  witness 
might  make  himself  liable  to  penalties  for  gaming.  In 
TA>rd  CardigarCs  case  (r),  Sir  James  Anderson  was  cautioned 
by  the  Lord  High  Steward  (Lord  Denman)^  that  he  was 
not  bound  to  answer  |uiy  questions  that  might  tend  to  cri- 
minate himself;  and  we  therefore  find  that,  in  the  House 
of  Lords,  on  the  trial  of  a  Peer,  the  Lord  High  Steward 
gives  this  caution  to  the  witness,  in  accordance  with  the 
cases  in  the  state  trials  at  Nisi  Frius  and  in  Equity. 

Wilde,  C.  J. — ^You  will  find  the  universal  practice  to  be, 
that  when  the  judge  has  ascertcdned,  from  the  opening  or 
from  the  course  of  the  cause,  that  the  evidence  of  the  wit- 
ness is  likely  to  criminate  him,  the  judge  gives  a  caution  to 
Ac  witness. 

M.  Chambers. — The  questions  here  are  quite  as  strin- 
gent as  any  that  were  likely  to  be  asked  of  Sir  James 
Anderson. 

Wilde,  C.  J. — The  object  of  the  cross-examination  here 
was  to  shew  that  the  acceptance  was  not  a  forgery,  and 
the  prisoner  voluntarily  submits  to  an  examination  to  shew 
that  it  was  not. 

Lord  Dembian,  C.  J. — At  the  trial  before  me,  in  which 
the  prisoner  was  a  witness,  there  was  nothing  to  lead  to  a 
supposition  that  -the  bill  was  forged.  If  it  had  been  opened 
that  the  witness  would  say  that  he  was  present  at  the 
forging  of  the  bill,  the  judge  would  probably  have  cau- 
tioned himj  as  was  done  in  Lord  Cardigan! s  case.  I  ex- 
pected that  there  would  be  some  authority  shewn  to  accept 

(r)  Gumey's  Rep.  79. 
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the  bill  for  Booth,  and  I  should  not  have  been  surprised  if 
the  plaintiff  *8  counsel  had  asked  the  jury  to  disbelieve  Gar- 
bett  and  find  that  it  was  Booth's  acceptance,  because  made 
by  his  authority. 

M.  Chambers. — Suppomng,  that,  at  the  trial  of  the  action 
on  the  bill  of  exchange,  every  thing  that  was  done  was  right ; 
and  even  admitting  that  where  a  witness  answers  partially, 
he  must  for  the  purposes  of  that  cause  answer  fully :  no  case 
has  decided  that  evidence  so  given  can  be  used  agunst  the 
witness  on  a  criminal  charge  afterwards. 


June  5.  M.  Chambers. — In  Lord  Cochrane^ s  case  («)  Lord  EUen- 

borough  observes,  that  he  did  not  prohUnt  the  witness  from 
giving  evidence  that  tends  to  criminate  himself,  -but  he  also 
says — ^*  I  am  only  to  tell  him,  that,  if  these  are  bargains 
which  are  against  law,  he  is  bound  to  know  the  law,  and  if 
it  would  involve  him  in  any  penalty,  he  need  not  answer 
the  question." 

Willes,  for  the  prosecution. — With  respect  to  the  objection, 
that  the  examination  of  the  prisoner  was  on  oath,  I  belieTO 
it  will  be  found,  that,  in  the  cases  where  examinations  of 
prisoners  have  been  excluded  on  that  ground,  they  have  been 
the  examinations  of  accused  persons,  and  rejected  because 
they  did  not  comply  with  the  stat  7  Geo.  4,  c  64,  or  tlic 
previous  enactments,  which  directed  the  examinations  of 
accused  persons  to  be  without  oath.  This  distinction  ap- 
pears from  the  cases  of  Rex  v.  Haworth  (t\  Regina  v.  Gold- 
shede  («),  and  Regina  v.  Wheater  (x).  I  admit,  that  a  witness 
is  not  bound  to  criminate  himself;  but  the  maxim  is,  nemo 
tenetur  prodere  seipsum, — ^notnemo  permittitur  prodereseip- 
sum.  The  law  gives  a  witness  power  to  decline  to  answer 
questions  tending  to  criminate  himself,  but  it  is  a  privilege 

(*)  Gumey's  Rep.  194,  196.  («)  1  C.  &  K.  657. 

(0  4  C.  &  P.  254.  {x)  2  M.  C.  C.  45. 
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that  he  may  waive  by  his  own  conduct :  East  India  Co,  v.  1847. 
Atkins  (y).  Green  v.  Weaver  {z\  Sloman  v.  Kelly  (a).  The 
case  of  East  y.  Chapman  (b)  is  an  authority  recognised  in 
all  the  text-books.  It  neither  differs  from  any  previous 
authority,  nor  is  questioned  in  any  subsequent  case.  And 
Mr.  Phillipps,  in  his  "  Treatise  on  the  Law  of  Evidence," 
says  (c),  that  a  witness  may  waive  his  privilege  and  answer 
at  his  peril,  and  that  *^  it  is  only  reasonable  that  he  should 
not  be  allowed,  by  any  arbitrary  use  of  his  privilege,  to 
make  a  partial  statement  of  facts  to  the  prejudice  of  either 
party.*'  If  a  witness  chooses  to  answer,  he  must  answer 
fully,  and  tell  the  whole  truth.  It  is  said  to  be  the  duty  of 
the  judge  to  warn  the  witness,  but  if  that  were  so,  how  could 
it  be  carried  into  effect  ?  How  could  the  judge  possibly 
divine  what  the  witness  was  going  to  say  ?  No  judge  could 
ever  fulfil  such  a  duty,  except  he  was  to  say  to  every  wit- 
ness, "  Take  care  that  you  do  not  criminate  yourself," — a 
caution  that  would  be  useless  to  knaves,  and  offensive  to 
honest  men.  In  Lord  Cochrane's  case  Lord  Ellenhorough 
Bays,  "  I  cannot  tell  a  witness  he  is  not  bound  to  answer  a 
question,  until  I  see  that  it  has  some  bearing  and  probable 
tendency  to  accuse  him;  otherwise,  I  must  rummage  the 
statute  books  for  penalties  to  put  witnesses  on  their  guard. 
I  roust  not  only  carry  all  the  penal  laws  in  my  head,  but 
mention  them  to  every  witness  who  comes  before  me  upon 
any  subject."  The  judges  do  give  such  a  caution  frequently, 
but  there  is  no  duty  or  obligation  to  do  it. 

Aldebson,  B. — The  prisoner,  when  called  as  a  witness, 
gave  little  or  no  evidence  in  his  examination  in  chief,  and  he 
seems  to  have  been  put  into  the  box  as  a  sort  of  challenge. 

WiUes, — When  a  witness,  in  giving  his  evidence,  even  in- 
advertently states  a  part  of  a  transaction,  and  it  is  essential 

W  1  Sir.  168.  (A)  M.  &  M.  46;  and  2  C.  & 

is)  1  Sim.  404.  P.  670. 

(a)  3  Y.  &  C.  673.  (r)  Ph.  Law  of  Ev.  418. 
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1847.  to  trath  and  justice  that  he  should  answer  the  whole,  he 
must  do  so.  Here  the  witness  knew  what  he  came  to  prove ; 
he  does  not  take  advantage  of  his  privilege,  but  makes  cer- 
tain statements  to  the  advantage  of  one  pariy,  and  then 
wishes  to  say  no  more,  and  insist  on  his  privilege,  whidi  he 
cannot  be  allowed  to  do,  as  the  pl^tiff  had  a  right  to  the 
whole  truth.  There  are  two  sets  of  cases  in  which  confes- 
sions are  by  the  policy  of  the  law  not  receivable,  but  these 
are  clearly  pointed  out  by  the  authorities.  The  one  is,  that 
a  confession  alone  is  not  sufficient  in  a  case  of  divorce  for 
adultery :  Mortimer  v.  Mortimer  (d) ;  the  other,  where,  finom 
inducement  held  out,  a  person  charged  with  a  crime  might 
be  led  to  accuse  himself  falsely :  Regina  v.  Court  {e). 

M.  Chambersy  in  reply. — If  a  witness  answer  incau- 
tiously to  other  questions  tending  to  criminate  himself,  and 
when  he  finds  that  he  is  getting  into  difficulty,  he  objects, 
I  submit  that  he  may  do  so,  and  is  entitied  to  protection. 
In  Lord  Cochrane^ s  case^  Lord  Ellenborough  says  in  effect, 
"  You  may  from  time  to  time  apply  to  me ;"  and  I  submit 
that,  although  the  judge  at  Nisi  Prius  may  compel  a  witness 
to  answer  fully  for  the  purpose  of  that  cause,  there  is  no  rule 
of  law  which  allows  the  evidence,  thus  obtained  on  compul- 
sion, to  be  used  against  the  witness  afterwards  on  his  trial 
for  a  crime. 


June  2^,  BEFORE  LORD  DENMAN,  C.  J.;  WILDE,  C.  J.;  PARKE,  B.;  AL- 
DERSON,  B.;  PATTESON,  J.;  COLERIDGE,  J.;  BIAULE,  J.; 
WIGUTMAN,  J.;  CRE8SWELL,  J.;  ERLE,  J.;  PLATT,  B.;  AND 
WILLIAMS,  J. 

This  case  was  re-argued  by  Montagu  Chambers  for  the 
prisoner,  and  S.  Martin  for  the  prosecution. 

M.  Chambers  cited  the  cases  of  Ex  parte  Cossens  (/),  -£** 
(d)  2  Hagg.  Cong.  Rep.  315.     (e)  7  C  &  P.  486.     (/)  Buck,  531. 
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pcaie  Kirby  (^),  Bracks  ccue  (A),  Schultes  v.  Hodgson  (i),  1847. 
Sicift  V.  Su3ift(K)i  Lord  George  GordorCs  c<zse(l)j  and 
submitted  that  the  privilege  of  the  witness  was  one  which 
the  judge  cannot  destroy^  and  which  cannot  be  waived  by 
the  party  himself;  and  that  there  was  no  power  in  the 
Court  to  say,  that,  because  the  witness  had  dispensed  with 
his  privil^e  in  part,  he  had  dispensed  with  it  wholly ;  and 
that  where,  by  a  person  in  authority,  any  one  has  been  in- 
duoed  to  make  a  statement,  that  statement  is  not  afterwards 
receivable  in  evidence  on  a  criminal  charge  against  the 
person  making  it ;  and  thence  the  inquiry  in  certain  cases, 
whether  an  impression  of  hope  or  fear  had  been  removed ; 
and  that,  in  the  present  case,  the  impression  on  the  mind  of 
the  witness  was  that  he  must  answer,  and  that  after  trying 
to  evade  the  questions,  and  to  exert  his  privilege,  and  find- 
ing both  hopeless,  he  made  the  confession  in  substance  that 
he  had  committed  the  forgery  (m). 

&  Martm,  for  the  prosecution. — I  shall  argue,  1st,  that, 
as  the  evidence  was  given  by  the  prisoner  on  the  trial  at 
Kingston,  it  was  receivable  against  him  on  the  trial  for  the 
forgery,  whether  properly  obtuned  or  not,  and  without 
reference  to  the  question  whether  the  view  taken  by  Lord 
Denman  on  the  trial  at  Kingston  was  strictly  correct  or 
not;  2ndly,  that  Lord  DenmarCs  view  of  the  matter  was 
strictly  right,  and  that  the  rule  is  only  that  a  witness  is 
not  botmd  to  answer  a  question  directly  or  indirectly  tend- 
ing to  criminate  him,  and  that  there  is  no  law  making  it 
imperative  on  the  judge  to  give  any  caution  whatever  to 
the  witness,  although  every  judge,  in  the  exercise  of  that 
fairness  which  characterises  judges,  would  do  so  if  he  saw 

(jg)  Mont  &  M^Ar.  212.  second  argument  were  not  pre- 

(A)  Comb.  390.  sent  on  the  first,  the  cases  and 

(t)  1  Add.  £cc.  Rep.  105, 110.  authorities    cited    on    the  first 

{h)  4  Hagg.  £^c.  Rep.  164.  argument  were  again  cited  on 

(?)  Dong.  590.  the  second,  though  not   again 

(»)  As  some  of  the   learned  mentioned  here. 
Judges  who  were  present  on  the 

VOL.  IL  K  K  N.  p. 
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an  ignorant  witness  asked  questions  tending  to  criminate 
him.  On  the  first  pointy  I  submit  that  a  statement  made 
by  a  person  is  always  evidence  agiunst  him^  except  in  two 
cases^  the  one  being  that  of  a  confidential  statement  made  to 
his  legal  adviser,  the  other  the  statement  made  by  a  perscm 
under  charge  of  a  crime,  where  an  inducement  is  held  oat 
to  him  by  some  person  in  authority;  and  the  latter  is  re- 
jected on  the  ground  that  it  may  not  be  founded  in  tratL 

Aldebson,  B. — In  PernfB  case{n)  a  prisoner,  after  an 
inducement  held  out,  confessed  having  murdered  Mr.  Ha^ 
risen,  who  was  still  alive. 

8.  Martin. — And  even  in  those  cases  the  confeaaon  of  a 
theft  is  received  if  the  property  be  found  in  consequence. 

Lord  Denman,  C.  J. — ^Because  it  leads  to  the  in&rexioe 
that  the  party  was  not  accusing  himself  falsely. 

&  Martin. — The  cases  of  confessions  which  have  been 
rejected  were  those  of  parties  then  under  charge  for  the 
offence;  but  there  is  no  case  to  be  found  anywhere  decidiiig 
that  a  statement  made  through  duress  by  a  person  not  Wr 
der  charge  for  the  offence  has  been  rejected;  and  the  veiy 
rule  that  a  witness  is  not  bound  to  criminate  himself  shewB 
that,  if  he  does  make  a  statement,  that  statement  will  be 
evidence  against  him. 

Cresswkll,  J. — ^Have  you  any  instances  in  which  state- 
ments obtained  by  duress  have  been  received? 

S.  Martin. — In  Guy  Fawhe/s  case,  his  examination  waa 
given  in  evidence,  though  it  was  obtuned  by  torture ;  and 
Lord  Coke  lays  it  down  that  torture  is  illegaL 

Pabks,  B. — The  effect  of  the  authorities  collected  In 
(n)  Cited  1  Leacb,  2d9,  n. 
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Mr.  Jardine*8  excellent  book  on  Torture  is,  that  torture  was 
not  inflicted  under  any  part  of  the  oommon  law,  but  by 
a  sign-manual  or  order  in  council^  bb  a  part  of  the  pr^ 
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rogative. 


S.  Martin.'—'LiOTd  Coke,  in  hid  3  Inst.  p.  35,  makes  no 
Buch  distinction;  and  Guy  Fawkes's  confession,  obtained 
hj  torture,  has  L<Nrd  Coke's  name  signed  to  it  (a). 

Aldebson,  B. — That  confession  was  not  only  used  against 
Guy  Fawkes,  but  against  all  the  others.  There  was  a  great 
deal  of  eyidence  receiyed  in  thoee  times  which  would  not 
be  receiyed  now  (p). 


(o)  Jard.  Grim.  Tr.  Vol.  ii., 
p.  18.  A  connderable  mtmber 
of  warrantB  for  the  infliction  of 
torture,  with  the  names  of  yery 
eminent  persons  attached  to  them, 
including  those  of  Lord  Chan- 
cellors and  Lord  Chief  Joetices, 
are  still  remaining  in  the  State 
Paper  Office^  and  are  referred  to 
in  Jardine  on  Torture,  App. ; 
and  one  of  the  latest  wanrants 
for  the  infliotiOB  of  torture  ia 
under  the  Mgn-manual  of  King 
William  the  Third,  dated  at 
Kenungton,  on  the  18th  of  No- 
rember,  1690,  for  the  torture  of 
Navill  Pain,  at  Edinburgh  (10 
St.  Tr.  763,  n.).  Torture  was 
abolished  in  Scotland  "  from  and 
after  the  let  day  of  July,  1709," 
by  the  atttt.  7  Anne,  c  21,  a.  6. 

(f>)  Li  the  reigns  of  Elizabeth, 
James  I.,  and  Charles  I.,  in  state 
prosecutions  the  witnesses  were 
fiot  examined  vivd  voce,  but  thehr 
^xaminationa,  (not  taken  in  the 
presence  of  the  accused),  were 
wad  in  eyidence:  ( Ja*d.  Cr.  Tr., 
Introd.  p.  28);  and  "  in  1468, 
Sir  Thomas  Coke,  Lord  Mayor 

K  K 


of  London,  was  tried  for  high 
treason,  and  found  guilty  of  mis- 
prision of  treason,  upon  the  single 
testimony  of  one  Hawkins,  given 
under  torture,  (Id.  14);  and 
these  statements  (in  many  cases 
made  under  torture)  •*  were 
perused  and  examined  by  the 
counsel  for  the  Crown  previously 
to  the  trial ;  and  each  deposition 
being  dissected  into  paragraphs, 
which  were  distingui&ed  by  leU 
ters  in  the  margin,  was  carefully 
marked  with  directions  to  the 
officer  of  the  Court,  to  read  only 
certain  selected  passages.  Thus, 
in  the  maigin  of  the  depositions 
examined  by  Sir  Edward  Coke 
(who  was,  perhaps,  the  most 
2eaIou8  and  laborious  Attorney- 
General  who  evor  held  the  office), 
Buoh  notes  as  these  constantly  oc- 
cur in  his  handwriting: — *'  Bead 
A.andB,  anfy''—^' Bead  not  this'* 
— «  Cave  /»— ."  BeUHtr^'-^''  Hue 
mque^'-^**  Thmfari*  &c.  The 
prisoner  therefore  was  not  only 
subjected  to  the  gross  injustice 
of  an  aoousation  made  behind  hia 
back,  but  by  this  skilful  pruning 
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S.  Martin. — I  belieye  that,  with  the  exceptions  I  have 
mentionedj  what  a  man  says  is  always  evidence  against 
himself.  In  no  book  on  evidence  is  there  a  chapter  aB  to 
statements  obtained  from  a  man  against  his  will. 

Parke,  B. — ^If  a  jndge  was  clearly  wrong,  as  if  he  said 
to  a  witness,  ''Did  yon  commit  that  murder?"  and  added, 
''  I  will  commit  you  if  you  do  not  answer,"  and  the  witness 
then  confessed  it,  would  that  confession  be  afterwards  re- 
ceivable ? 

8.  Martin. — I  should  say  it  would.  It  is  for  the  cG»- 
cretion  of  the  judge,  where  he  is  satisfied  of  bona  Jides  in 
the  witness,  and  sees  real  danger  to  him,  to  allow  him  to 
decline  to  answer;  otherwise  a  witness  might  say  so  in 
every  case,  and  as  to  every  thing. 

Mauls,  J. — The  judge  may  think  that  a  man  knows 
his  own  affiurs  better  than  anybody  eke  knows  them. 

Bolfe,  B. — There  may  be  difficulties.  Suppose  a  wit- 
ness were  asked  his  name,  and  the  judge,  not  acting  on  my 
Brother  Moulin  suggestion,  said,  '*  You  must  answer,"  and 
he.  says  "  My  name  is  John  Tawell,"  and  he  is  taken  up 
immediately  after  the  trial  and  hanged? 

8.  Martin. — That  cannot  be  helped. 

RoLFE,  B. — If  the  witness  says,  on  his  oath,  that  he  be- 
lieves the  answer  will  criminate  him,  can  you  compel  hini 
to  give  the  answer  after  that? 

.    Wilde,  C.  J. — I  have  known  judges  over  and  over  again 
tell  the  witness  he  must  answer. 

of  the  depositions  was  effectually     consistencies  in  the  accusation  » 
precluded   from   detecting   and      made.'*   Id.  p.  27. 
pointing  out  to  the  jury  any  in- 
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Parke,  B. — It  must  appear  to  the  judge  that  the  an-        ]g4^, 
8wer  really  has  some  tendency  to  criminate  the  witness. 

&  Martin, — I  submit  that  the  judge  has  a  discretion. 

Cbesswell,  J. — Is  the  judge  to  apply  his  discretion  as 
to  whether  the  answer  to  the  question  will  criminate  the 
witness,  or  whether  he  will  compel  him  to  answer,  no  matter 
whether  it  criminates  him  or  not? 

&  Martin, — The  first ;  and  I  submit  that  if  the  witness 
does  answer,  there  is  no  rule  to  exclude  what  he  says  from 
being  evidence  afterwards. 

Erle,  J. — You  say  that  the  witness  should  refuse  to 
answer,  and  be  committed,  and  then  be  discharged  on  Aa- 
has  carpus  if  the  judge  was  wrong  in  committing  him. 

S.  Martin. — I  submit  that  the  course  taken  by  Lord 
Denman  was  quite  correct;  for  if  a  witness  knows  that  a 
statement  may  have  a  tendency  to  criminate  him,  and  the 
witness  proceeds  with  that  knowledge  to  give  an  account 
of  part  of  a  transaction,  the  judge  may  compel  him  to  give 
the  whole,  and  disclose  the  whqle  truth. 

Cresswell,  J. — And,  as  you  put  it,  not  only  may,  but 
ought. 

S.  Martin. — ^I  put  aside  cases  of  inadvertence.  The 
prisoner  knew  what  he  was  about,  and  it  is  entirely  in  tiie 
discretion  of  the  judge  to  give  the  witness  any  caution  or 
not;  and  there  is  no  tribunal  to  review  his  decision.  The 
judge  is  not  bound  to  caution  any  witness.  If  a  judge 
saw  an  ignorant  man  likely  to  do  a  thing  inadvertently,  he 
would  caution  him,  but  if  he  saw  a  very  sharp  attorney, 
qmte  able  to  take  care  of  himself,  he  would  not.  It  is  no 
part  of  the  duty  of  a  judge  to  caution  witnesses,  and  know- 
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ledge  is  quite  equivalent  to  a  caution.  In  a  caae  at  the 
Wiuchester  Summer  Aaaiees,  lSlS{q),  Danqnery  J.,  held, 
that  if  a  witness  in  his  examination  in  chief  voluntarily  an- 
swers questions  tending  to  criminate  him,  he  is  bound  to 
answer  on  cross-examination,  however  penal  the  conse- 
quences may  be. 

Cresswell,  J. — ^Mr.  fFaUan  informed  me  tliat  in  a  case 
of  murder,  in  which  he  was  for  the  prisoner,  be  cros- 
examined  a  witness  as  to  the  part  he  (the  witness)  took  in 
the  transaction.  The  witness  was  asked  if  he  had  a  knife, 
and  said  that  he  had;  he  was  then  asked  in  what  position 
he  had  the  knife  when  the  prisoner  came  up;  and  the  late 
Lord  Chief  Justice  of  tiie  Common  Pleas  stopped  Mr. 
Watson. 

S.  Martin. — The  case  of  Bex  y.  Slaney  shows  that  it  is 
not  in  the  witness's  own  hands  to  answer  or  not,  as  he 
pleases ;  it  is  for  the  judge  to  decide. 

Erlb,  J. — ^Whose  handwriting  was  this  acceptance  al- 
leged to  be  in  the  plaintiff's  case  at  the  trial  at  Croydon? 

S.  Martin. — Booth's  own. 

M.  Chambers. — ^It  was  a  contest  whose  handwriting  it 
was. 

S.  Martin. — The  prisoner  came  forward  voluntarily  to 
protect  his  friend;  and  having  protected  his  friend,  he 
wanted  to  back  out  and  tell  no  more. 

Lord  DxNMAN,  C.  J. — ^In  this  case,  I  to  tibe  very  last 
expected  that  it  would  come  out,  tiiat,  even  if  Booth  had 

{q)  Mann.  Dig.  of  N.  P.  Rep.  336,  cited  1  Stark.  Law  of  £T.,did 
ed^  p.  198. 
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not  actually  written  this  acceptanoe,  it  had  been  written 
by  his  authority. 

S.  MdrHn, — The  prisoner  did  not  ultimately  answer  any 
question  that  he  at  first  refused  to  answer. 

Lord  Dekican,  C  J. — He  made  a  series  of  evasions  to 
questiona  which  he  did  not  refuse  to  answer,  and  these 
eyadons  added  together  amounted  to  a  confession. 

IL  C%aiii£er«  replied. 

Thb  case  was  afterwards  considered  by  the  Judges,  when 
a  majority  of  their  Lordships  held  the  conviction  wrong,  being 
of  opinion,  that,  if  a  witness  claims  the  protection  of  the 
Court  on  the  ground  that  his  answer  would  tend  to  criminate 
himself^  and  there  appears  reasonable  ground  to  believe 
that  it  would  do  so,  he  is  not  compellable  to  answer;  and 
if  obliged  to  answer  notwithstanding,  what  he  says  must 
be  considered  to  have  been  obtained  by  compulsion,  and 
cannot  afterwards  be  given  in  evidence  against  him.  Their 
Lordships  did  not  decide  (as  the  case  did  not  call  for  it) 
whether  the  mere  declaration  of  a  witness  on  oath,  that  he 
believed  that  the  answer  would  tend  to  criminate  him, 
would  or  would  not  be  sufficient  to  protect  him  from  an- 
swering, where  sufficient  other  circumstances  did  not  ap- 
pear in  the  case  to  induce  the  judge  to  believe  that  the 
answer  would  tend  to  criminate  the  witness.  Their  Lord- 
ships also  hdd,  that  it  made  no  difference  in  the  right  of 
the  witness  to  protection  that  he  had  before  answered  in 
part; — their  Lordships  being  of  opinion  that  he  was  en- 
titled to  claim  iiie  privilege  at  any  stage  of  the  inquiry, 
and  that  no  answer  forced  ^m  him  by  the  presiding  judge 
(after  such  a  claim)  could  be  afterwards  given  in  evidence 
agsunsthim. 
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Jwne  Sesiion,  1847« 


BEFORE   LORD   CIUEF  JUSTICE   WILDE. 


Regina  V.  Horatio  Nelson  West. 

A  railway  scrip  £  ORGERY. — The^rst  count  of  the  indictment  charged 

signed  by  two  that  the  prisoner,  on  &c.,  at  &c,  ^^  feloniouslj  did  oflfer, 

ors'  and  wWch  ^t^r,  dispose  of,  and  put  off  eighty  forged  acquittances 

states  that  the  j^fl  receipts  for  money^  each  of  the  said  forged  acquit- 

**  having  paid  tanccs  and  receipts  for  money  purporting  to  be  an  acqoit- 

£b,  sil^ned  the  tancc  and  receipt  for  the  sum  of  five  pounds,  with  intent 

JontiTta^d"^  to  defraud  James  Thomas  Berkley;  the  prisoner  knowing 

subscribers'  each  and  all  of  the  said  forged  acquittances  and  receipts 

agreement,  and  /..'•,        /•!  .  i  • 

agreed  to  pay  Tor  money  as  aforesaid  to  be  forged,  against  the  statute, 

specrthereoT  ^^     Second  count)  for  feloniously  offering,  uttering,  &c 

"rMor^ofone  "  ^^S^^J  forged  accountable  receipts  for  money,  each  of  the 

Mhare  o/£bO,  said  forged  accountable  receipts  for  money  purporting  to 

part  of  the  ad-    ,  ^  ,,  .       ^       ^  /...,«.  ,^ 

ditionai  capi-  be  an  accountable  receipt  for  the  sum  oi  nve  pounds,    with 

states  ^hat''***^  like  intent,  and  scienter.     Third  count,   for  feloniously 

"  the  share  re-  offering,  Uttering,  &C.  "  eighty  forged  warrants  and  orders 

this  certificate  for  the  delivery  of  certain  securities  for  payment  of  money, 

c8t  at  the  rate '  ^^^  o^  ^^^  ^^^  forged  Warrants  and  orders  for  the  delivery 

°enf ''^from  ist  ^^  Certain  securities  for  payment  of  money  purporting  to 

Jan.  1847.  to  be  a  warrant  and  order  for  the  delivery  of  one  share  of  fifty 

1st  July,  1853,  ,.,▼,  loi  -r^.i  ^ 

and  after  that  pounds  m  the  Loudou  and  South-western  Bail  way  Company, 
msTpf^u  of  P^^  ^^  ^^^  additional  capital  raided  under  the  authority  of 
the  company,  ^  special  general  meeting  of  proprietors,  held  on  the  seven- 
"  receipt,*^  nor  tccnth  day  of  November,  one  thousand  eight  hundred  and 
/a»c^"^nor  an  forty-six,  and  the  resolutions  of  the  court  of  directors  held 

**  accountable 

receipt**  within  the  stet.  1  Will.  4,  c.  66,  s.  10;  and  the  forgery  of  such  certificate  is,  there- 
fore, not  an  offence  against  that  statute. 
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on  the  same  day,  and  of  the  value  of  five  poundsy"  with  the  1847. 
like  intent,  and  scienter.  Fourth  county  for  feloniously  offer- 
ing, uttering,  &c  *'  eighty  forged  undertakings  for  the  pay- 
ment of  money,  each  of  the  said  forged  undertakings  pur- 
porting to  be  an  undertaking  for  the  payment  of  interest^  at 
the  rate  of  five  pounds  for  every  one  hundred  pounds  by 
the  year  on  the  amount  of  money  paid  from  the  :fir8t  day  of 
January,  in  the  year  of  our  Lord  one  thousand  ei^t  hun- 
dred and  forty-eeven,  to  the  first  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-three^  in 
respect  of  a  certain  share  of  fifty  pounds,  part  of  the  addi- 
tional capital  of  the  London  and  South-western  Kailway 
Company,"  with  the  like  intent,  and  scienter.  Fijih  count, 
for  feloniously  offering,  uttering,  &c  "  eighty  forged  under- 
takings for  the  payment  of  money,"  with  the  like  intent, 
and  scienter.  Sixth,  seventh,  eighth,  ninth,  and  tenth  counts 
precisely  like  the  first  five  counts,  but  laying  the  intent  to 
be  to  defraud  ^*  the  London  and  South-western  Kailway 
Company." 

The  London  and  South-western  Railway  Company  was 
established  and  regulated  by  the  stats.  4  &  5  Will.  4, 
c  Ixxxviii,  (loc  and  pers.),  and  2  Vict  c.  xxviii,  (loc.  and 
pers.) 

It  was  proved,  that  it  was  determined  by  the  Company, 
in  November,  1846,  to  create  a  number  of  new  shares,  and 
that  a  bill  was  depending  in  Parliament  relating  to  such  new 
shares,  and  that  the  new  shares  had  been  allotted  to  the 
old  proprietors ;  that  the  course  pursued  in  relation  to  the 
new  shares  was,  that  letters  were  written  to  the  old  pro- 
prietors, giving  them  the  option  of  subscribing  for  the  new 
shares,  and  that  new  shares  were  accordingly  allotted  to 
BQch  proprietors  as  desired  it ;  the  allotment  being  inti-  , 
mated  by  a  letter  to  the  proprietor,  who  was  required 
therein  to  pay  a  deposit  of  £5  per  share  to  the  banker  of 
the  Company.  That  the  proprietor  took  his  letter  of 
allotment  to  the  banker,  and  paid  his  deposit  of  £5  a  share 
accordingly,  and  that  the  banker  gave  a  receipt  for  the 
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1847*  amounts  paid,  and  also  mgned  the  letter  of  aUotmenty  as  a 
voucher  that  the  deposit  had  been  paid.  The  proprietor 
then  took  the  letter  of  allotment  so  signed  by  the  banker 
to  the  office  of  the  Company,  and  there  leceiyed  in  ex- 
change an  instrument,  signed  by  two  of  the  directors,  in  the 
form  of  the  eighty  instruments  which  were  the  subject  of 
the  present  indictment,  and  which  instruments  were  denomi- 
nated scrip;  and  the  instruments  proved  to  have  been  ot- 
tered by  the  prisoner  were  the  same  in  form  and  contents 
as  such  scrip,  and  each  of  them  being  as  follows : — 

**  London  and  South- wbbtebn  Railway. 
«  New  Coital,  1846-7. 
''  One  Share,  £60. 


No. 


^  The  holder  of  this  scrip  certificate  haying  paid  the  deposit  of  jC5, 
signed  the  Parliamentary  contract  and  suhscribers'  agreement,  and 
agreed  to  pay  all  calls  in  respect  thereof,  is  the  proprietor  of  one 
share  of  £50,  part  of  the  additional  capital  raised  under  the  anthor- 
ity  of  the  special  general  meeting  of  proprietors  held  on  the  17th  of 
Noyember,  1846,  and  the  resolutions  of  the  court  of  directors  held 
the  same  day. 

*^  The  share  represented  by  this  scrip  certificate  win  bear  interest 
at  the  rate  of  £6  per  cent,  per  annum  on  the  amount  paid  from  1st  of 
January,  1847,  to  1st  July,  1853;  after  which  latter  date,  it  will 
rank  with  the  original  stock,  and  share  rateably  in  the  net  profits  of 
the  Company. 

*^  See,  also,  lOth  resolution  of  the  court  of  diiectors,  17th  of 
Noyember,  1846,  on  the  back  hereof. 

^'  Dated  the  Ist  day  of  January,  1847. 

«  Entered,  «  H.  C  Lact,/  ^"^""• 

**  Alfbbd  Moboak,  Treasurer. 

**  This  scrip  certificate  will  be  exchanged  for  a  certificate  of  regis- 
tration, when  an  act  of  Parliament  authorising  the  oeation  of  the  said 
additional  capital  shall  haye  been  obtained." 

llndanemem.'] 
lOrA.— -'*  That,  if,  in  the  ensuing  session  of  Parliament,  no  act  duQ 
be  passed  for  any  extenrion  of  this  railway,  or  for  authorising  aoj 
railway  to  be  wholly  or  partly  executed  out  of  capital  to  be  fTl^ 
nished  by  this  Company,  all  expenses  incurred  with  reference  to  the 
subjects  mentioned  in  the  report  made  this  day  by  the  directois  to 
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the  shardiolden  Bhall  be  paid  out  of  the  general  fiinds  of  the  Com-  1347. 

paoy,  and  the  said  scrip  receipts  shall  be  called  in,  and  the  amounts 
paid  thereon  shall  in  such  manner,  upon  such  terms  and  at  such 
time  as  the  board  of  directors  in  their  discretion  shall  think  proper, 
be  ooDflolidAted  and  conrerted  into  a  proportionate  nun^r  of  new 
BhaieB  of  £SOf  or  of  £40,  (as  the  case  may  be),  to  be  conmdered  as 
fuUy  paid  up,  and  to  enjoy  the  same  rights  and  privileges,  and  to 
be  subject  to  the  same  liabilities  (except  in  respect  of  calls)  as  the 
new  shares  of  £50  and  £40,  each  created  under  9  Vict.  c.  196,  are 
nspectirdy  entitled  and  subject  to,  or  as  near  thereto  as  circum- 
stances will  admit." 

It  was  further  proved,  that  the  poBsession  of  the  scrip 
was  the  only  proof  required  by  the  Company  of  the  title 
of  the  holder  and  of  the  payment  of  the  deposit. 

BaUanime  and  B.  C,  Robinson,  for  the  prisoner,  objected, 
that  the  eighty  instruments  uttered  by  the  prisoner  did  not 
come  within  the  description  of  those  mentioned  in  the  stat 
11  Gea  4  &  1  Will.  4,  0.  66,  ss.  3,  10,  26,  and  that  the 
uttering  of  them  was  not  an  offence  within  that  statute. 

Wilde,  C.  J.^  reserved  the  case  for  the  consideration  of 

the  fifleen  judges. 

Verdict — Guilty, 

Clarison,  Bodkin,  and  Doane,  for  the  prosecution. 

BaUantine  and  B,  C.  Robinson,  for  the  prisoner. 

[Attomies — C  S^J.A.  Morgan,  and  W.  C*  Humphries,'} 


BEFOBE  LOBD  DEMMAN,  C.  J.  ;   WILDE,  C.  J.  ;   POLLOCK,  C.  B.  ;         Aov-  13. 
PABKE,  B.  ;   ALD£RSON»  B.  ;    COLERIDOE,  J. ;    COLTM  AN,  J.  ; 
MAULE,  J.  ;  ROLFE,  B.  ;  WIOHTMAN,  J. ;  ERLE,  J. ;  AND  WIL- 
LIAMS, J. 

BaUantine,  for  the  prisoner. — These  scrip  certificates 
are  not  receipts;  the  receipt  was  given  by  the  banker;  it 
is  a  different  instrument  which  the  proprietor  of  the  shares 
bad  in  addition  to  the  scrip  certificate.    A  scrip  certificate 
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J^848.  ^  is  in  no  respect  a  receipt,  and  it  acts  in  a  different  manner. 
The  words  '* having  paid  the  deposit"  are  mere  redtsL 
Every  deed  which  is  made  upon  a  pecuniary  consideiation 
contains  a  recital  of  the  payment  of  it,  but  the  receipt 
for  it  is  always  at  the  back  of  the  deed.  In  the  case  of 
Rex  V.  Harvey {a\  a  forged  paper  "William  Chinnery, 
Esq.,  paid  to  Xtomson  the  sum  of  eight  pounds,  Feb.  13, 
1812"  was  held  not  to  be  a  receipt;  "because  it  was  an 
assertion  that  Chinnery  had  paid  the  money,  but  did  not 
import  an  acknowledgment  thereof.'*  In  the  case  of  Oarh 
V.  NewsamQ})  it  was  held,  that  a  railway  scrip  certifi- 
cate of  the  same  kind  as  those  in  the  present  case  was 
neither  a  receipt,  nor  an  acquittance,  nor  an  accountable 
receipt,  and  that  the  forgery  of  it  was  not  a  felony  (c). 

Alderson,  B. — The  judgment  in  that  case  went,  in 
some  degree,  on  the  word  "acquittance;"  an  acquittance 
being  a  document  that  would  acquit  a  personal  and  previous 
debt. 

Ballantine,  —  The  second  count  is  for  uttering  "ac- 
countable receipts ;"  and  if  these  documents  are  not  receipts 
a  fortiori,  they  are  not  "  accoimtable  receipts."  The  third 
count  is  for  uttering  "  warrants  and  orders  for  securities 
for  the  payment  of  money." 

M.  27.  HiUy  for  the  prosecution. — I  give  up  that  count. 


(a)  R.  &  R.  C.  C.  227.  deposit  2/.  2#.    The  holder  of  this 

\h)  16  Law  J.,  N.  S.,  Exch.,  voucher  is  entitled  to  fifty  sharw 

296.  in    the  above  undertaking,  he 

(c)  In  that  case  the  scrip  cer-  having  signed  the   subscriber 

tificate    was    in    the    following  agreement    and    parliamenUiy 

form: — "  1845.  Scrip.  Bucking-  contnuc^paid  the  deposit  bb9^^^^ 

hamshire  Railway,  and  Oxford  and  agreed  to  pay  all  c^la  ^ 

and  Bletchley  Junction ;    Pro-  respect  of  the  said  shares.   B/ 

visionaUy    registered ;     Capital  order  of  the  committee  of  m^' 

£2,260,000,  in    shares   of   £20  nagement. 
each;   No.  101,801  to  101,850;  « W.  Hardiko,  &crcf(i»y.'' 
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BallafUine. — The  fourth  count  is  for  uttering  *' under- 
takings for  the  payment  of  interest,**  and  the  fifth  count 
for  uttering  <*  undertakings  for  the  payment  of  money."  ^^^^ 
There  is  here  no  undertaking  by  anyone  to  pay  money  to 
anyone.  The  holders  of  scrip  are,  at  most,  only  entitled  to 
ahares  in  the  Company.  It  has  been  held  that  bank-notes 
are  not  money,  and,  k  fortiori,  shares  are  not 

Maxtle,  J. — ^It  is  to  be  contended  that  these  are  an 
undertaking  to  pay  money»  there  being  an  undertaking  to 
pay  the  interest  « 

BalkaUine. — The  share  is  to  bear  interest;  but  the 
holder  of  the  scrip  certificate  has  not  got  the  share,  and  the 
title  to  the  interest  depends  on  the  possession  of  the  share ; 
and  even  if  the  holder  of  scrip  could  compel  the  directors  to 
^ye  him  the  shares,  these  scrip  certificates  are  not  shares. 

M.  D.  HUly  for  the  prosecution. — I  apprehend  that  these 
documents  are  receipts,  and  I  am  also  prepared  to  argue 
that  Aej  are  acquittances.  If  a  present  of  money  were 
sent  and  intercepted,  and  a  receipt  for  it  forged  and  sent 
back,  would  not  that  be  a  forgery  within  the  stat.  1  Will.  4, 
c  66,  a.  10?  . 

Maule,  J. — ^If  a  forged  letter  were  sent :  '*  My  dear 
Sir, — I  am  much  obliged  to  you  for  your  letter,  and  I 
received  the  £10  inclosed  in  it,  for  which  I  am  also  much 
obliged ;  and  am  your  humble  servant,  A.  B. :"  would  that 
be  a  forgery  urithin  the  act? 

M.  D.  HUL — Certainly  that  would  be. 

Mattle,  J. — And  yet  that  would  not  be  an  acquittance, 
because  there  was  nothing  due. 

Af.  D.  HilL — The  fact  that  it  was  a  voluntary  payment 
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1847.  could  make  no  difference.  There  most  be  some  meaning 
given  to  the  word  *' receipt"  in  the  act  of  Parliament 
Upon  the  construction  contended  for,  what  is  the  use  of  the 
word  "receipt?"  why  not  stop  at  the  word  "aoqaittanee?'' 
And  in  forgeiy  it  is  not  even  necessary  that  the  instrument, 
if  genuine,  should  be  valid :  Bex  v.  Marion  {d}.  And  the 
difference  between  a  receipt  and  an  accountable  receipt  ig» 
that,  when  the  person  receiving  the  money  is  to  keep  it, 
he  gives  a  receipt;  but  when  he  has  to  account  for  it  to 
some  one  else,  he  gives  an  accountable  receipt.  The  case 
of  Reginm  v.  Rogers  (e)  decides,  that,  in  cases  of  forgeiy, 
parol  evidence  may  be  given  of  the  course  of  dealing  be- 
tween the  parties.  The  case  of  Clark  v.  New$am,  there- 
fore, does  not  govern  the  present,  as  there  the  defendant 
could  not  go  beyond  the  instrument  itself^  there  being  no 
sufficient  averments  in  the  pleadings  to  carry  the  matter 
further.  In  the  case  of  JRex  v.  Harvey,  which  was  before 
the  Stat.  2  &  3  Will.  4,  c  123,  s.  3,  averments  would  have 
been  necessary  to  shew  that  the  instrument  was  a  receipt, 
which  it  did  not  profess  to  be  on  the  face  of  it,  which  is  not 
so  since  that  statute:  Begina  y.  Uint9eman(J^\  Beginay* 
Boardman  {g). 

Maule,  J. — No  doubt  a  paper  may  be  shewn  by  evi- 
dence to  be  a  receipt,  which  is  not  so  on  the  face  of  it 
Anciently,  this  must  have  been  shewn  by  ay^ments  in  the 
indictment,  which  averments  must  have  been  proved  by 
evidence.  Now,  if  the  instrument  is  not  set  out,  giving 
the  evidence  is  sufficient;  but  Mr.  BaSaniine  says  here, 
that  the  evidence  does  not  shew  that  these  were  receipts. 

M.  D.  Hill. — The  prisoner  cannot  be  allowed  to  say 
that  they  would  be  invalid  instruments,  if  genuine. 

{d)  2  Ea.  P.  C.  965.  {g)  2  M.  &  Rob.  147;  2  Lci^in, 

(e)  9  C.  &  P.  41.  181. 

(/)  8  Id.  180. 
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Maulb,  J. — ^If  an  instxament  is  a  good  instrument  on 
the  face  of  it»  the  prisoner,  in  a  case  of  forgery,  cannot  shew 
it  a  bad  one ;  but  if  this  instrument  be  not  a  receipt  on  the 
face  of  it,  the  prisoner  may  go  into  evidence  to  shew  that 
it  is  not  a  receipt,  in  the  same  way  that  you  may  go  into 
eyidence  to  shew  that  it  is. 

M,  D,  SSH — ^I  submit  that  these  are  undertakings  to 
pay  money^  as  the  shares  bear  interest  fix)m  1847  to  1853. 

Fabke,  B. — ^Do  the  two  directors  who  sign  the  scrip 
certificates  undertake  to  pay  interest  ?  To  make  this  an 
undertaking,  it  must  be,  that  the  directors  undertake  by 
this  instrument,  if  genuine,  to  pay  interest. 

Pollock,  C.  B. — Mr.  J3t/7,  who  do  you  say  under- 
takes? 

M.  D.  JSrat— The  Company. 

Fabke,  B. — In  a  case  I  reserved  from  Norwich  (A),  it 
was  held  that  an  imdertaking  to  pay  money  on  a  con- 
tingency was  an  undertaking  within  the  stat.  1  WilL  4, 
c.  66,  s.  10. 

M.  D.  JBitt  referred  to  the  cases  of  Regina  y«  Reed  (t), 
Begina  y.  Bavi^Jd{h)j  and  Rex  v.  GtlchrUt(J). 

Ballanime,  in  reply. — In  all  the  cases  cited,  the  instru- 
ments either  purported  to  be  or  were  intended  to  be  the  spe- 
cies of  instruments  charged  by  the  indictments  to  be  forged. 
Uere  the  instruments  were  intended  for  a  different  purpose, 
and  issued  for  a  different  purpose.  These  documents  were 
not  receipts;  and,  to  satisfy  the  first  count  of  the  indictment, 
they  must  be  shewn  to  be  both  receipts  and  acquittances ; 

(A)  R.  Y.  Stone,  ante,  p.  364.  (i)  1  M.  C.  C.  416. 

(0  8  C.  &  P.  623.  (0  2  Leach,  657. 
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they  are  not  undertakings  for  the  payment  of  money,  a«, 
under  them,  the  holder  has  no  right  to  any  money  till  the 
shares  are  delivered  to  him,  which  shares  have  no  exist- 
ence till  after  the  act  is  passed ;  and  if  the  act  does  not 
pass,  the  holder  is  to  have  old  shares  not  represented  by  this 
scrip. 

The  case  was  afterwards  considered  by  the  Judges,  a 
majority  of  whom  held  the  conviction  wrong,  and  that  these 
railway  scrip  certificates  were  neither  "  receipts,"  nor  "ac- 
quittances," nor  ** accountable  receipts"  within  the  stat  I 
WiU.  4,0.66,8.10. 


Febnuiry  Sessiariy  1848. 


BEFORE  LORD  CUIEF  BARON  POLLOCK^  AND  MR.  JUSTICE 
COLTMAN. 


Reqina  V.  Samuel  Brown. 

AnindictmeDt  InDICTMENT  on  the  Stat.  6  &  7  Will  4.  c.  86,  s.  41, 

&";  wm.  4,  for  making  false  statements  of  the  particulars  requured  bj 

mJdig  flii^'''"  that  statute  for  the  registration  of  a  marriage.     The  Jirst 

stetementa  for  count  of  the  indictment  (a)  stated  that  a  certain  district 

the  purpose  of  ^   ^ 

their  bemg  in. 

lertedi 

about  t ^, 

did  wilfolly  tnaKo  lo  me  dergyman  wno  solemnised  tbe  offlee  of  marriage,  "/or  tJk€  fmrp^tt 
qf  betng  interied  in  the  register  of  marriage,"  certain  false  statements : — Held,  that  this  wtf 
supported  byj>roof  that  the  entry  was  made  by  the  chnrch  dcrk  before  the  marriage,  and  tbit, 
after  the  marriage,  the  clergyman  read  over  the  statements  to  the  defendant,  and  aAed  him  if 
«•  A***  **"fect,  and  that  he' answered  in  the  afEfrmative. 

i!^'  ^'  ^^^>  °°  *^^  an  indictment,' it  wa#not  necessary  to  prore  that  the  Ncister  books 
were  furnished  to  the  clergyman  by  the  Registrar-General. 

(a)  The  first  count  of  the  in-  CeMnJ  Criminal)^  The  jurors  for 

dictment  waa  in  the  following       • '  Court,  to  wit.   J  our  Soverei^ 
form:—  lady  the  Queen,  upon  their  oath, 
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liages  might  be  Bolemniaed,  and  that  William  Frederick 
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present  that  before  and  at  the 
time  of  the  committing  of  the 
offence  in  this  count  mentioned, 
a  certain  district  church  called 
Trinity  Church,  situate  and  be- 
ing in  the  parish  of  St  Maiyle- 
bone,  in  the  county  of  Middle- 
sex, and  within  the  jurisdiction 
of  the  Central  Criminal  Court, 
was  a  church  in  England  where- 
in marriages  might  be  lawfully 
aolemniBed    between  any  person 
or  persons  dwelling  within  the 
same  district  and  parish,  to  wit, 
at  the  parish  of  St.  Marylebone, 
in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of   the 
said  court.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid, 
do  further  present,  that,  before 
and  at  the  time  of  the  commit- 
ting of  the  ofPence  in  this  count 
mentioned,   one    William    Fre- 
derick Hamilton,  clerk,  was  a 
clergyman  of  the  Church  offing- 
land,  and  curate  of  the  said  dis- 
trict   church     called     Trinity 
Church,  and  as  such  clergyman 
and  curate  was,  by  a  certain  act 
of  Parliament  in  that  case  nuide 
and  provided,  required,  imme- 
(Siately  after  the  solemnisation  by 
hun  of  every  office  of  marriage 
Wweeh    persons    in    the    said 
church,  to  register  in  duplicate, 
in    certain    marriage    register- 
books  famished  to  him  for  that 
purpose,  several  particulars  re- 
(Luired  to  be  known  relating  to 
such  marriage,  that  is  to  say,  the 
^y  of  the  month  and  year  when 
such  marriage  was  solemnised, 
the  name  and  surname  of  the 
luau  and  woman  between  whom 
such  marriage  was  solemnised ; 


the  age,  condition,  and  rank  or 
profession  of  the  man  and  woman 
between  whom  such  marriage 
was  solemnised ;  the  residence  at 
the  time  of  marriage  of  each  of 
them,  the  said  man  and  woman, 
between  whom  such  marriage 
was  solemnised,  and  the  name  and 
surname  and  rank  oi  profession  of 
the  father  of  each  of  them  the  said 
man  and  woman  between  whom 
the  said  marriage  was  solemnised, 
to  wit,  at  the  parish  aforesaid  in 
the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court. 
And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further 
present,  that  before  the  commit- 
ting of  the  offence  in  this  count 
mentioned,  and  after  the  1st  day 
of  March  in  the  year  of  our 
Lord  1837,  to  wit,  on  the  19th 
day  of  Jane  in  the  year  of  our 
Lord  1847,  to  wit,  at  the  parish 
aforesaid,  in  the  county  afore- 
said, and  within  the  jurisdiction 
of  the  said  court,  the  said  Wil- 
liam Frederick  Hamilton,  so  be- 
ing such  clergyman  and  curate  as 
aforesaid,  had,  in  the  said  district 
church  called  Trinity  Church,  in 
the  parish  of  St.  Marylebone 
aforesaid,  in  the  county  aforesaid, 
solemnised  the  office  of  marriage 
between  one  Samuel  Brown,  late 
of  Tring,  in  the  county  of  Hert- 
ford, labourer,  and  one  Esther 
Field,  late  of  the  same  place, 
spinster;  and  immediately  after 
the  solemnisation  of  the  said 
office  of  marriage  between  the 
said  Samuel  Brown  and  Esther 
Field,  by  him  the  said  William 
Frederick  Hamilton  as  afore- 
said, to  wit,  on  the  day  and  year 
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Hanulton,  clerk,  was  the  curate  of  the  said  district  church, 
and  miuired  by  a  certain  act  of  ParUament,  immediately 


aforesfud,    in    the    parish    and 
county  first  aforesaid,  and  within 
the  jurisdiction  of  the  said  court, 
he  the  said  William  Frederick 
Hamilton  as  such  clergjrman  and 
curate,  who  had  so  solemnised 
the  said  oflBce  of  marriage  be- 
tween the  said  Samuel  Brown 
and  Esther  Pield  as  aforesaid, 
was  about  to  register  in  duplicate 
in    the    said    marriage    register 
books,  so  furnished  to  him  as 
aforesaid,  the  particulars  relating 
to  the  said  marriage  between  the 
said  Samuel  Brown  and  Esther 
Field,  according  to  the  form  of 
the  statute  in  that  case  made  and 
provided,  of  all  which  said  seve- 
ral premises   the    said    Samuel 
Brown  before  and  at  the  time  of 
the  committing  of  the  oflFence  in 
this  count  mentioned  had  notice, 
to  wit,  at  the  parish  aforesaid,  in 
the  county  first  aforesaid,  and 
within  the  jurisdiction   of   the 
said  court.   And  the  jurors  afore- 
said, upon  their  oath  aforesaid, 
do  further  present  that  the  said 
Samuel    Brown,   well  knowing 
the  premises,  but  unlawfully  con- 
triving and  intending  to  cause  to 
be  inserted  in  the  said  marriage 
register  book  divers  false  state- 
ments of  certain  of  the  particu- 
lars by  the  said  act  of  Parlia- 
ment required  to  be  known  and 
registered,  relating  to  the  said 
marriage  of  him  with  the  said 
Esther  Field  so  had  and  solem- 
nised as  aforesaid,  and  after  the 
passing  of  the  said  act  of  Parlia- 
ment, and  after  the  1st  day  of 
March  in  the  year  of  our  Lord 
1837,  to  wit,  on  the  said  19th  day 
of  June  in  the  year  aforesaid,  at 
the  parish  and  county  first  afore- 


said, and  within  the  jurisdiction 
of  the  said  court,  with  force  and 
'arms,  &c.,  did  unlawfully,  wil- 
fully, and  knowingly  make  to 
the  said  William  Frederick  Ha- 
milton, so  being  such  clergyman 
and  curate  as  aforesaid,  and  so 
having  solemnised  the  said  office 
of  marriage  between    the   said 
Samuel  Brown  and  Esther  FieW 
as  aforesaid,  for  the  purpose  of 
being  inserted  in  the  register  of 
marriage  in  the  marriage  regis- 
ter book  of  marriages  solemnised 
at  the  said  church,  certiun  fi^ise 
statements  touching  certain  par- 
ticulars relating  to  the  said  mar- 
riage of  the  said  Samuel  Brown 
and  Esther  Field,  which  by  thf 
ssdd  statute  were  required  to  be 
known  and  registered,  that  is  to 
say,  that  she  the  said  Esther  Field 
was,  at  the  time  of  the  solemnisa- 
tion of  the  said  marriage  between 
her  and  the  said  Samuel  Brown  as 
aforesaid,  of  full  age ;  and  that  the 
residence  of  him  the  said  Samuel 
Brown,  at  the  time  of  his  said  mar- 
riage with  the  said  Esther  FieW 
as  aforesaid,  was  thirty-one  Wim- 
pole-street,  meaning   thereby  a 
certain  house  numbered  thirty- 
one,  in  a  certain   street  calleJ 
Wimpole-street,  situate  in  the 
district  of  the  said  church,  in  the 
parish  of  St.  Marylebone,  in  the 
county  of  Middlesex ;  and  that 
the   residence  of   her    the  awd 
Esther  Field,  at  the  time  of  her 
said  marriage  with  the  said  Sa- 
muel Brown   as  aforesaid,  was 
Wimpole-street,  meaning  there- 
by Wimpole-street  aforesaid,  in 
the  district  and  parish  aforesaid)) 
in  the  county  of  Middlesex ;  by 
means  whereof  the  said  WilliaiD 
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after  the  aolemnisation  by  him  of  every  office  of  marriage, 
to  register  in  duplicate,   '^in  certain   marriage   register 
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Frederick  Hamilton,  so  being 
saeh  clerg3nnan  and  curate  as 
ftfbnsaid,  and  so  having  solem- 
nised the  said  office  of  mar- 
riage between  the  said  Samuel 
Brown  and  Esther  Field  as  afore- 
Bftid,  and  so  being  required  to  re- 
gister the  particulars  relating  to 
such  marriage  as  aforesaid,  be- 
lieving the  said  statements  of  the 
said  Samuel  Brown  to  be  true, 
and  not  knowing  to  the  ccmtrary 
thereof,  did  then  and  there,  to 
wit,  on  the  day  and  year  afore- 
said, at  the  parish  aforesaid,  in 
the  county  first  aforesaid,  and 
within  the  jurisdiction  of  the 
said  court,  insert  in  the  said  mar- 
riage register  book,  in  the  regis- 
ter of  marriage  of  the  said  Samuel 
Brown  with  the  said  Esther  Field 
as  aforesaid,  as  and  for  particu- 
lars relating  to  the  said  marriage 
of  the  said  Samuel  Brown  with 
the  said  Esther  Field,  required 
to  be  known  by  the  said  statute 
as  aforesaid,  that  the  said  Esther 
Field  was,  at  the  time  of  the  so- 
lemnisation of  the  said  marriage 
hetween  her  and  the  said  Samuel 
Brown  as  aforesaid,  of  full  age, 
and  that  the  residence  of  him,  the 
said  Samuel  Brown,  at  the  time 
of  his  said  marriage  with  the  said 
^her  Field  as  aforesaid  was 
thirty-one  Wimpole- street,  in  the 
district  and  parish  aforesflud ;  and 
that  the  residenceof  her,  the  said 
Efiiher  Field,  at  the  time  of  her 
said  marriage  with  the  said 
Samuel  Brown  as  aforesaid,  was 
Wimpole-street,  in  the  district 
and  parish  aforesaid;  whereas, 
in  truth  and  in  &ct,  the  said 
S^her  Field  was  not  at  the  time 


of  the  solemnisation  of  the  said 
marriage  between  her  and  the 
said  Samuel  Brown  as  aforesaid 
of  full  age,  but  was  at  that  time 
under  full  age,  to  wit,  of  the  age 
of  eighteen  years  only,  and  no 
more;  and  the  said  Samnel 
Brown,  at  the  time  he  so  made 
the  said  false  statement  to  the 
said  William  Frederick  Hamil- 
ton as  aforesaid,  touching  the 
particulars  of  the  age  of  the  said 
Esther  Field  as  aforesaid,  then 
and  there  well  knew  the  same ; 
and  whereas,  in  truth  and  in 
&ct,  the  residenceof  him  the  said 
Samuel  Brown,  at  the  time  of  his 
said  marriage  with  the  said 
Esther  Field  as  aforesaid,  was  not 
thirty-one  Wimpole-street,  in  the 
district  and  parish  aforesaid;  and 
the  said  Samuel  Brown,  at  the 
time  he  so  made  the  said  false 
statement  to  the  said  William 
Frederick  Hamilton  as  aforesaid, 
touching  the  residence  of  him 
the  said  Samuel  Brown  as  afore- 
said, then  and  there  well  knew 
the  same ;  and  whereas,  in  truth 
and  in  faciy  the  readence  of  her 
the  said  Esther  Field,  at  the  time 
of  her  said  marriage  with  the  said 
Samuel  Brown  as  aforesaid,  was 
not  Wimpole-street  in  the  dis- 
trict and  parish  aforesaid.  And 
the  said  Samuel  Brown,  at  the 
time  he  so  made  the  said  false 
statement  to  the  said  William 
Frederick  Hamilton  as  aforesaid, 
touching  the  residence  of  the  said 
Esther  Field  as  aforesaid,  then 
and  there  well  knew  the  same,  to 
wit,  at  the  parish  aforesaid,  in 
the  county  first  aforesaid,  and 
within  the  jurisdiction  of  the 
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1848.  books  furnished  to  him  for  that  purpose,"  several  particu- 
lars relating  to  such  marriage,  that  is  to  say^  the  day  of 
the  month  and  year  when  such  marriage  was  solemnized, 
&C.  [stating  the  particulars  required  by  the  stat.  6  &  7 
Will.  4,  c.  86,  Sched.  C] ;  and  that  the  said  W.  F.  Hamil- 
ton had,  in  the  said  church,  solenmised  the  office  of  mar- 
riage between  Samuel  Brown  and  Esther  Field,  and  that, 
immediately  after  the  solemnisation  of  the  said  office  of  mar- 
riage, the  said  W.  F.  Hamilton  **  was  about  to  roister  in 
duplicate  in  the  said  marriage  r^bter  books,  so  furnished 
to  him  as  aforesaid,  the  particulars  relating  to  the  said  mar- 
riage of  the  said  Samuel  Brown  and  Esther  Field ;"  and  that 
the  ^'  defendant,  imlawiully  intending  to  cause  to  be  inserted 
in  the  said  marriage  register  book  divers  false  statements  of 
certain  of  the  particulars  by  the  said  act  of  Parliament 
required  to  be  known  and  registered  relating  to  the  said 
marriage,"  did  unlawfully,  wilfully,  and  knowingly  make  to 
the  said  W.  F.  Hamilton,  *^  for  the  purpose  of  being  inserted 
in  the  register  of  marriage  in  the  marriage  re^ster  book  of 
marriages  solenmised  at  the  said  church,  certain  false  state- 
ments touching  certain  particulars  relating  to  the  sidd 
marriage  of  the  said  Samuel  Brown  and  Esther  Field, 
which  by  the  said  statute  were  required  to  be  known  and 
registered,"  that  is  to  say,  that  the  said  Esther  Field  was  of 
full  age ;  that  the  residence  of  him,  Samuel  Brown,  was  31, 
Wimpole-street,  and  that  the  residence  of  Esther  Field  was 
Wimpole-street ;  by  means  whereof  the  said  W.  F.  Hamil- 
ton, believing  the  said  statements,  did  then  and  there 
"  insert  in  the  said  marriage  register  book,"  as  and  for  the 
particulars  relating  to  the  said  marriage  required  to  be 
known  by  the  said  statute,  that  Esther  Field  was  of  full 
age ;  that  the  residence  of  Samuel  Brown  was  31,  Wimpole- 
street,  and  that  the  residence  of  Esther  Field  was  Wimpole- 

said  conrt,  contrary  to  the  form  in  the  like  case  offending,  and 

of  the  statute  in  such  case  made  against  the  peace  of  our  Soverdgn 

and  provided,  to  the  evil  and  lady  Queen  Victoria,  her  crown 

pernicious  example  of  all  others  and  dignity." 
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street,  whereas,  in  truth  and  in  fact,  Esther  Field  was  not  of  1848. 
full  age,  but  was  of  the  age  of  eighteen  years,  and  no 
more;  and  the  said  Samuel  Brown  well  knew  &c.  [negativing 
eadi  particular  of  the  statement  of  Samuel  Brown.]  The 
second  count  was  omilar  to  the  first,  but  in  a  more  con- 
cise form.  The  third  count  did  not  contain  anj  introduce 
torj  allegations,  and  charged  that  the  defendant,  on  &c,  at 
&C.,  '^did  wilfully,  knowingly,  corruptly,  and  unlawfully 
make,  for  the  purpose  of  being  inserted  in  a  register  of 
marriage,!  a  false  statement  touching  the  particulars  re- 
quired by  the  said  act  of  Parliament  to  be  known  and 
registered  touching  the  marriage  of  him  the  said  Samuel 
Brown  with  the  said  Esther  Field,"  f  against  the  statute, 
&C.  The  fovrth  coimt  was  similar  to  the  third,  except 
that  it  charged  the  statement  to  be  a  **  certain  false  state- 
ment touching  certain  of  the  particulars  required  by  the 
said  act  of  Parliament  to  be  known  and  registered  touch- 
ing manriages,"  instead  of  the  words  between  f  t* 

The  prisoner  had  pleaded  not  guilty ;  but  before  he  was 
giyen  in  charge  to  the  jury. 

Sir  F.  ThengeTy  for  the  prisoner,  applied  that  the 
prisoner  might  withdraw  his  plea  of  not  guilty  to  the  third 
and  fourth  counts  of  the  indictment,  and  be  permitted  to 
demur  to  them,  as  the  prisoner  had  pleaded  to  the  indict- 
ment in  the  absence  and  without  the  knowledge  of  his  legal 
adviser  (a). 

(a)  In  the  case  of  Begina  v.  ment  in  the  case  of  Beg.  v.  Tur- 
Odgerij  2  M.  &  Rob.  479,  the  fitfr,Id.214.  Mr. Justice O^nt^^^ 
prisoner  had  pleaded  to  an  in-  would  not  allow  it  to  be  done,  and 
dictment  for  maliciously  wound-  his  Lordship  said — ^'  It  is  clearly 
log.  Mr.  Jfoody,  for  the  prisoner,  in  the  discretion  of  the  judge 
asked  for  the  prisoner  to  be  al-  whether  a  prisoner  should  be  al- 
lowed to  withdraw  his  plea  and  lowed  to  withdraw  his  plea;  and 
demur,  because  the  indictment  I  think,  for  the  purposes  of  sub- 
commenced,  "  The  jurors  of  our  stantial  justice,  such  withdrawal 
lady  the  Qneen>"  instead  of**  for,"  should  be  allowed,  but  not  for  a 
which  had  been  held  not  to  be  a  mere  technical  objection  like  this, 
good  objection  in  anest  of  judg-  In  the  proper  exercise  of  thb 
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184S.  Pollock,  C.  B.,  would  not  allow  the  prisoner  to  do  6o, 

becaose  it  ii7ould  only  enaUe  the  prisoner  to  take  advantage 
of  any  mere  technieality. 

It  was  proved  that  the  prisoner  stated  to  Edwaid  Speller, 
the  parish  derk  of  the  Trinity  district  church  of  the  perish 
of  St.  Marylebone,  that  he  was  residing  at  Na  31^  Wimpole- 
street,  in  the  said  parish,  and  that  Esther  Field  was  of  full 
age.  This  statement  was  first  made  to  Speller,  for  the  pur- 
pose of  procuring  the  publication  of  the  banns  between  him- 
self and  Esther  Field,  and  was  inserted  in  the  banns'  book, 
and  from  the  banns'  book  by  Edward  Speller,  hefort  the 
solemnisation  of  the  marriage,  copied  into  tlie  raster  bode 
of  marriages,  the  prisoner  at  that  time  rdterating  his  pre- 
vious statements.  Thare  was  evidence  to  shew  that  these 
statements  were  untrue,  but  there  was  no  evidence  that  the 
marriage  register  book  in  question  had  been  provided  by  the 
registrar-general  It  was  further  proved,  that  the  prisons 
and  Esther  Fidd  were  married  by  the  Bev»  W.  F.  Hamilton 
at  the  above-named  church ;  and  that  after  such  marriage 
the  prisoner  was  asked  by  Mr.  Hamilton  whether  the  par- 
ticulars entered  in  the  register  previous  to  the  marriage  by 
Speller  were  correct,  and  an  affirmative  answer  was  given, 
after  which  Mr.  Hamilton  and  the  parties  and  witnesses 
signed  the  register. 

Sir  jF.  Thetigery  for  the  prisoner,  objected,  JirH,  that  it 
ought  to  be  proved  that  the  marriage  register  book  had  been 
ftimished  to  the  officiating  clergyman  of  the  church  in  which 
the  marriage  took  place  by  the  registrar-general;  9Si6.  second, 

discretion,  I  ought  not  to  allow  to  an  indictment,  to  withdnw 

him  to  withdraw  his  plea  in  this  his  plea,  and  demur ;  bat  in  thst 

case.''    In  the  case  of  Regina  v.  case,  the  objections  were  sncb  a» 

Pmrehate^  C.  &  Mar.  617,  Mr.  would  have  been  fiiUal  even  in 

Justice  PattaoHf  after  conferring  arrest  of  judgment,  and  Mr.  Jus- 

with  Mr.  Justice  Cre»iweil^  al-  tice  PatteBon  there  thought  thtt 

lowed  a  prisoner,  who,  in  the  ab-  the  points  would  be  most  conve- 

sence  of  his  counsel,  had  pleaded  niently  argued  on  a  demurrer. 
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that  the  prisoner  could  not  be  convicted  under  the  first  and  1848. 
second  counts  of  the  indictment,  as  the  charge  contained  in 
them  was  that  of  maidng  false  statements  to  the  officiating 
clej^yman,  after  the  solemnisation  of  the  marriage,  for  the 
purpose  of  such  statements  being  inserted  in  the  register  of 
the  marriage  in  the  marriage  roister  book,  whereas  the  in- 
sertion had  already  been  made  previously  to  the  marriage. 

Pollock,  C.  B.,  reserved  the  case  for  the  consideration 

of  the  fifteen  Judges. 

Verdict — Guilty. 

Jerrif,  A.  G.,  Bodkin^  and  Sir  J,  Bayley^  for  the  Crown. 

Sir  F.    ThesigeTy    Clarksan,    and    Ballantine,    for    the 

prisoner. 

[AttoTDies — SolicUors/or  the  Treasury ,  and  Hobler,'] 


BEFORE  LORD  DENMAN,  C.  J.  ;   WILDE,  C.  J.  ;    POLLOCK,  C.  B.  ;        April  30. 
PARKE,    B.  ;     PATTE80N,    J.  ;    COLTBfAN,    J. ;     ROLFE,    B. ; 
WIGHTMAN,  J.  ;   CRE8SWELL,  J.  ;    ERLE,  J.  ;    PLATT,  B.,  AND 
WILLIAMS,  J. 

Sir  F.  Thesiger,  for  the  prisoner.— There  is  some  difli- 
culty  as  to  whether  I  am  to  be  allowed  to  argue  the  ques- 
tion whether  or  not  the  prisoner  ought  to  have  been  allowed 
to  withdraw  his  plea  and  demur  to  the  third  and  fourth 
counts. 

Lord  Denman,  C.  J. — Tliere  is  no  case  in  which  the 
fifteen  Judges  have  overruled  the  discretion  of  a  judge. 

Pollock,  C.  B. — I  decided  the  question,  as  to  the  de- 
murrer, with  the  assistance  of  my  Brother  CoUman. 

Lord  Denman,  C.  J. — I  think  we  cannot  go  into  that 

question. 
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1848.  Sir  F,  Thesiffer, — This  b  an  indictment  on  the  4l8t  section 

of  the  Stat.  6  &  7  WiH  4,  c.  86 ;  and  the  first  objection  Ls 
that  there  was  no  proof  that  the  books  in  which  the  fidse 
statement  was  entered  were  provided  bj  the  r^istrar- 
general  B  j  the  30th  section  of  the  statute,  the  registrar- 
general  is  to  provide  the  books^  and  by  the  31st  secticm  the 
clergyman  is  to  register  marriages  in  these  books.  By  the 
40th  section  the  dei^yman  is  to  ask  the  parties  married 
the  particulars  required  to  be  registered ;  and  by  the  4l6t 
section  persons  wilfully  making  false  statements,  ^  for  the 
purpose  of  their  b^g  inserted  "  in  any  register,  are  subjected 
to  the  punishment  of  peijury.  The  books  provided  by  the 
registrar-general  are,  therefore,  those  to  be  used,  and  the 
ofienoe  is  making  a  false  statement  for  the  purpose  of  its 
being  entered  in  those  books.  There  is  no  evidence  in  this 
case  that  the  statement  was  entered  in  books  so  provided ; 
and  if  there  were  no  such  books,  the  offence  could  not  be 
committed.  The  second  point  is,  that  the  indictment 
charges  that  the  marriage  had  been  solemnised,  and  that 
the  prisoner  made  false  statements  to  Mr.  Hamilton,  the 
clergyman,  for  the  purpose  of  their  being  inserted  in  the 
register,  which  was  proved  to  be  otherwise,  as  the  state- 
ments were  made  before  the  marriage  and  not  after,  and 
were  not  made  to  the  clei^gyman,  but  to  Mr.  Speller.  The 
40th  section  gives  power  to  the  clergyman  to  ask  the  ques- 
tions, and  he  is  to  ask  them  **  of  the  parties  married,**  shew- 
ing clearly  the  time  at  which  the  questions  are  to  be  asked. 
No  person  is  competent  to  put  the  questions  ezoept  the 
clei^man,  and  he  is  to  do  so  after  the  marriage  has  been 
solemnised.  If  the  clerk  had,  after  the  marriage,  put  the 
questions  in  the  presence  of  the  clergyman,  that  might  have 
been  sufficient,  according  to  the  case  of  Regina  v.  SpaM- 
ing  (a),  where  a  voter  gave  an  answer  at  the  poll  to  a 
question  put  by  the  town-<slerk,  in  the  presence  and  by  the 
authority  of  the  retuming-officer.     But  here  the  statement, 

(a)  Car.  fk  Mar.  568. 
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for  the  purpose  of  being  inserted  in  the  register,  was  made 

before  the  marriage,  and  in  the  absence  of  the  clergyman.  rmqwa 


W1LDS5  C.  J. — The  offence  here  is  not  givmg  a  fisdse 
answer,  but  making  a  false  statement 

Sir  F.  Thesiger. — If  I  am  correct  in  contending,  that,  to 
be  within  this  enactment,  the  statement  must  be  made 
after  the  marriage,  any  statement  before  the  marriage,  to 
whomever  made,  cannot  constitute  the  offence,  as  l^e  offence 
under  the  4l8t  section  is  not  the  making  of  a  statement 
"  with  a  yiew  to  having  that  false  statement  registered," 
but  the  making  it  *^  for  the  purpose  of  being  inserted"  in 
the  register.  It  may  be  that  the  entry  is  not  a  complete 
roister  till  the  clergyman  had  signed  it,  but  when  the 
statement  is  written  in  the  book,  the  statement  is  as  much 
"  inserted  "  as  it  ever  can  be  afterwards.  Suppose  an  in- 
dictment for  false  pretences  charged  the  obtaining  of  goods 
which  the  defendant  already  had  in  his  possession,  and  there 
was  proof  that  he  used  a  false  pretence  to  retain  possession  of 
the  goods,  would  that  be  the  offence  of  obtaining  goods  by 
false  pretences  ?  Here  the  defendant  knew  that  the  entry 
was  in  the  book,  and  the  most  that  he  did  with  respect  to 
Mr.  Hamilton  afterwards,  was  for  the  purpose  o£  procuring 
the  entry  to  be  retained — ^not  inserted. 

Lord  Drnman,  C.  J. — Mr.  Attamey^General,  we  do  not 
think  it  necessary  to  hear  you. 

The  fifteen  Judges  held  the  conviction  right  (a), 
(a)  See  the  case  of  Begina  v.  Masimy  post. 


V. 

Bbown. 
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1847. 


December  Session,  1847. 


BEFORE  THE   HON.  C.  E.  LAW,  HECOBDKB. 


Dec.  im. 

A.»  the  seirant 
of  B.,  rendered 
an  account  to  B. 
of  14/.  If.  2d. 
as  due  from  A. 
to  his  work- 
men, and  B. 
gave  A. a 
cheque  for  the 
amount.     All 
that  sum  was 
so  due  except 
7«.,  which  A. 
kept  when  he 
got  the  cheque 
cashed,  and 
paid  the  work- 
men the  resi- 
due.    In  one 
count  of  an  in- 
dictment for 
false  pretences, 
it  was  charged 
that,  hy  this 
false  pretence, 
A.  obtained  the 
cheque  from 
B.,  with  intent 
to  defraud  him 
qf  the  same. 
It  was  objected 
that  the  intent 
was  onlj  to  de- 
firaud  B.  of  a 
part  of  the 
proceeds  of  the 
cheque.  A.  was 
oonvicted,  and 
the  fifteen 
judges  held  the 
conviction 
right,  and  that 
the  evidence 
supported  the 
count. 


ErEoiNA  V.  John  Leonard. 

b  ALSE  pretences. — TBie  Jirst  count  of  the  indictment 
stated,  that  the  defendant  was  in  the  service  of  one  Eli 
Richards,  and  that  it  was  his  duty,  as  such  servant,  to  ren- 
der a  true  and  correct  account  of  the  work  done  by  and 
money  due  to  the  workpeople  of  the  said  Eli  Richards ;  and 
that  the  defendant,  contriving  and  intending  to  cheat  and 
defraud  Eli  Richards  of  his  monies  and  property,  unlaw- 
fully did  falsely  pretend  to  Eli  Richards,  that  a  certain 
account  kept  by  him  (the  defendant)  was  a  true  and  correct 
account,  and  that  the  sum  of  14/.  Is,  2d.  was  then  due  in 
respect  of  work  performed  for  and  on  account  of  the  said 
Eli  Richards,  by  means  of  which  false  pretences  he  then 
and  there  unlawfully  and  fraudulently  obtained  from  Eli 
Richards  tin  order  for  the  payment  of  money,  to  wit,  for 
the  payment  of  the  value  of  142.  Is.  2d.,  the  property  of  the 
said  Eli  Richards,  with  intent  ^^to  cheat  and  defraud  him 
of  the  same;**  and  the  false  pretences  were  then  negatived. 
In  the  second  count,  the  defendant  was  chaiged  with  having 
falsely  pretended  that  one  William  Tripplett,  a  workman 
of  the  said  Eli  Richards,  was  entitled  to  the  sum  of  12. 4^.  3(/. 
for  the  work  performed  by  him,  by  means  of  which  fake 
pretences  he  fraudulently  obtained  from  Eli  Richards  one 
order  for  the  payment  of  money,  to  wit,  for  the  payment  of 
and  of  the  value  of  162.  2s.  3rf.,  the  property  of  the  said  Eli 
Richards,  with  intent  "to  cheat  and  defraud  him  of  part  of 
the  proceeds  thereof,  to  wit,  of  the  sum  of  six  shillings  and 
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sixpence;"  and  the  false  pretence  was  then  negatived.     The         iq4j^ 
third  end  fourth  counts  were  in  the  same  form  as  the  second 
count,  but  referred  to  other  similar  charges. 

It  was  proved  that  the  prosecutor,  Mr.  Eli  Bichards, 
engaged  the  defbidant  as  foreman  over  the  men  employed 
by  him,  and  that  it  was  the  defendant's  dutyHo  keep  an 
account  of  the  work  the  men  performed  and  of  the  wages 
due  to  them,  and  on  the  Friday  in  each  week  to  lay  before 
Mr.  Richards  an  account  shewing  the  amonnt  earned  by 
each  workman,  upon  which  Mr.  Richards  gave  him  a  cheque 
upon  his  bankers  for  the  total  sum  so  shewn  to  be  due  to 
the  several  workpeople  for  their  week's  work. 

In  support  of  the  first  count  of  the  indictment  it  was 
proved,  that  the  defendant  made  out  and  produced  to  Mr. 
Richards  an  account,  by  which  it  appeared  that  the  total 
amount  due  and  payable  on  the  12th  of  November,  1847, 
was  14/.  Is.  2dL,  and  that  this  sum  included  a  false  charge 
of  seven  shillings,  which  was  not  in  fact  due ;  that  Mr. 
Richards,  confiding  in  the  accuracy  of  the  account,  gave  the 
defendant  a  cheque  for  14/.  Is.  2d.,  which  the  defendant 
immediately  got  cashed,  and  applied  the  said  sum  of  seven 
shillings  to  his  own  use,  but  properly  applied  the  reminder 
of  the  amount. 

The  second  count  was  supported  by  similar  evidence,  and 
had  reference  to  a  cheque  for  16/.  12^.  3dL,  obtained  by  the 
defendant  on  the  19th  of  November,  1847,  out  of  which  he 
applied  to  his  own  use  the  sum  of  six  shillings  and  sixpence, 
which  was  falsely  stated  in  his  account  to  be  due  to  one 
W.  Tripplett,  the  defendant  applying  the  remainder  of  the 
proceeds  of  the  cheque  in  payment  of  the  workmen  to 
whom  the  respective  sums  charged  were  due. 

Similar  evidence  was  given  in  support  of  the  third  and 
fourth  counts. 

Ballantine,  for  the  defendant,  objected  that  the  indict- 
ment was  not  sustained,  inasmuch  as,  under  the  first  count. 
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the  defendant  ooold  not  be  said  to  have  obtained  the  cheque 
by  fidae  pietenoea,  with  intent  to  cheat  and  defnnd  the 
proeecator  of  the  jam,  the  intention  having  been  to  die&t 
him  of  a  small  portion  of  the  piooeeda;  and  that  the  eri- 
dence  in  support  of  the  second,  third,  and  fourth  oomitB, 
charging  i&  obtaining  a  dieque  with  intent  to  defiand  the 
prosecutor  of  part  of  the  proceeds  thereof^  and  whidi  sap- 
ported  the  allegations,  did  not  make  out  any  offence  within 
the  Stat  7  &  8  Geo.  4,  &  29,  s.  53. 

Law  (Becorder)  resenred  the  case  for  the  considentkm 
of  the  fifteen  Judges. 

Verdict — Ouiltj. 

Bodkin^  for  the  prosecution* 
Balbmiine,  for  the  defendant. 

[Attoniie6--iShcrnf,  and  & .] 


The  case  was  afterwards  considered  by  the  fifteen  Judges, 
who  held  the  conviction  right  upon  ihejlrst  count,  which 
their  Lordships  held  to  be  good  in  form,  and  supported  by 
the  evidence.  TVlth  respect  to  the  other  counts,  the  Judges 
gave  no  opinion,  the  objection  to  them  being  on  the  reooni 
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NORTHERN  SUMMER  CIRCUIT,  1847 («). 


LIVERPOOL  ASSIZES. 
{Ova  Side). 

BEFORE   MR.  JUSTICE   WIGHTMAN. 


Whttworth  V.  Maden  and  Another.  August  13///. 

Ij  ASE  for  selling  goods  distrained  for  rent,  without  leay-  In  case  for 

ing  a  notice  of  distress,  and  without  haying  the  goods  duly  dUtmi^for 

appndsed.  ""^»  ^'^^^' 

'^'^  ^  oat  oomplj- 

The  question  was,  as  to  the  amount  of  damages  to  which  ^  ^^  the 

the  plaintiff  was  entitled  the  stat.  2  w. 

&M.  8es8.1, 

WiGHTMAN,  J.— By  law  (A),  a  party  who  distrains  goods  ^^^^^^e 
for  rent,  has  no  right  to  sell  them  without  taking  the  pro-  ^^  ^^^® 
ceedings  the  absence  of  which  is  complained  of  in  this  case ;  trained,  lew 
and  the  damages  to  which  a  plaintiff  whose  goods  are  sold  rent^^  ° 
under  such  drcumstances  is  entitled,  are  the  value  of  the 
goods  which  the  defendant  had  thus  no  right  to  sell,  mintts 
the  amount  of  rent  due.     The  right  of  the  defendants  in 
this  case  to  deduct  the  sum  due  for  rent,  is  the  only  thing 
which  makes  them  different  fix>m  mere  trespassers  (c) ;  and 
they  must,  therefore,  account  to  the  plaintiff  for  the  value 
of  the  goods,  not  for  the  mere  proceeds  of  the  sale.     The 
defendants  must  account  for  the  value  of  the  goods,  because 
they  were  guilty  of  an  irregularity  (d). 

Verdict  for  plaintiff. 

(a)  These  cases  are  reported  o.  6. 

l)y  John  A.  RuiieUy  B.  A.,   of  (c)  See  11  Geo.  2,  c.  10,  b.  10. 

Gray's  Inn,  Barrister-at-law.  {d)  See  Biggins  y.  Chode^  2 

{h)  Stat.  2  W.  &  M.  sefls.  1,  Crompt.  &  Jer.  364. 
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Martin y  and  Separ,  for  the  pliuntiff. 
Athertan^  for  the  defendants. 

[Aitomies — ^Pofim^fofi,  and  HeaUmJ\ 


{CraumSidey 

BEFORE  MB.  SERJEAlTr   MUBPHT. 

Augtutllih.  Beoina  V.  Connor. 

A  prisoner,  in-  X  HE  prisoner  was  indicted  for  the  manslaaghter  of  one 
^£r-  Jane  Connor. 

^"'^Utod  ^^*  It  appeared  that  the  deceased  was  a  person  who  had 
deceased  some  suffered  much  from  ill  health,  and  that  the  prisoner  had 
death;  bnt fhe  l>^^  ^  the  habit  of  treating  her  very  harshly,  haidng 
SS^J"^  frequently  used  bad  language  towards  her,  and  refused  her 
deceased  after     ordinary  nourishment.     It  was  proved  that  on  one  occasion, 

death  was  of  , 

opinion,  that  about  sixteen  or  seventeen  days  before  she  died,  the  de- 
oaingcntir^  ceascd,  being  then  ill,  had  been  placed  in  a  clwdr  by  the 
to  natural         fij^  jjj  (yrder  to  have  her  bed  made ;  and  that,  whilst  she  wss 

caoaes: — HMf         '  ^  . 

that,  in  such  a  ntting  there,  the  prisoner  took  hold  of  the  chair,  threw  the 

c^  not^find  deceased  off  the  chidr  down  on  the  floor,  and  kicked  her  on 

^S^an  ^^  ^^^  ™^  t\n!^  as  she  lay.     After  this  she  Vept  getting 

assaoit  under  worse.  Until  the  16th  of  April,  1847,  when  she  died.     It 

7  Will.  4  &  r     '  ' 

1  Vict.  c.  85,  likewise  appeared,  that,  two  or  three  days  before  she  died, 
''  the  prisoner  had  again  struck  her.     The  surgeon  who  hud 

attended  die  deceased  was  called,  and  he  stated  in  his  evi- 
dence, that  he  had,  on  examining  her  body,  Ibund  the  mark 
of  an  old  wound  on  her  head,  and  a  slight  bruise  on  one  of 
her  thighs.  He  further  stated,  that  he  had  made  a  po$t 
mortem  examination  of  the  body,  and  that  his  opinion  was, 
that  the  caiise  of  the  deceased's  death  had  been  confimied 
consumption — ^her  lungs  being  tuberculous,  and  that  it  had 
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not  been  accelerated  by  violence,  but  was  wholly  attribut- 
able to  natural  causes. 

Such  being  the  facts  of  the  case,  it  was  contended,  on 
the  part  of  the  prosecution,  that,  even  if  the  jury  should 
acquit  the  prisoner  of  the  manslaughter,  they  could  still 
find  him  guilty  of  an  assault  under  the  7  Will.  4  &  1  Vict, 
c.  85,  8.  11;  and  a  case,  reported  in  2  Yerulam  Rep.  95, 
was  referred  to. 

McRPHY,  Serjt,  however,  (after  consulting  with  the  Lord 
Chief  Baron  PoUock)^  directed  the  jury  to  acquit  the  pri- 
soner, as  he  was  of  opinion  that  they  could  not  convict  him 
of  an  assault  under  the  statute  referred  to,  the  surgeon  not 
having  been  able  to  state  that  the  deceased's  death  was  con- 
nected with  or  accelerated  by  the  assault ;  but  that  witness, 
on  the  contrary,  being  of  opinion  that — the  last  assault  com- 
mitted by  the  prisoner  on  the  deceased  having  been  some 
time  before  her  death,  and  there  being  scarcely  any  marks 
of  violence  on  her  person,-— the  lapse  of  time  was  sufficient  to 
disprove  any  connection  between  the  assault  and  the  death, 
and  that  the  proximate  cause  of  the  death  had  been  con- 
sumption. The  learned  Seijeant  likewise  stated,  that  the 
Lord  Chief  Baron  agreed  with  him  in  his  view  of  the 
case. 

Accordingly,  the 

Prisoner  was  acquitted  (a). 

Pagetj  for  the  prosecution. 

Jamesy  for  the  prisoner. 

(a)  See  alao  the  case  of  Regina  although  the  death  itself  he  not 

V.  CrompUm^  Car.  &  M.  697,  in  manshiughter.  Here  the  soigeon 

^hich  Patteson,  J.,  says,  ( p.  600 ) :  disconnects  this  assault  from  the 

""  I  think  that  no  assaalt  is^n-  death ;  and  I  think,  therefore, 

eluded   in   a   charge   of   man-  that  the  prisoner  is  entitled  to  he 

slaughter  which  does  not  con-  acquitted  altogether." 
dace  to  the  death  of  the  deceased. 


CASES  ON  THE 
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LIVERPOOL  ASSIZES. 


BEFORE  BABON  ALDBB80N. 


Dec.  l&h.  Reqina  v.  John  Woodhead. 

The  judges  -L  HE  prisoner  was  indicted  for  the  manslaughter  of  Wil* 
^::^'^r  ^  Woodhead. 

protecator  is 
DOt  bonnd  to 

call  witnesses  fVfuffham,  after  stating  the  case  for  the  prosecution,  ob- 

tbeir  Lmes  m  sei^^d  that  he  should  not  deem  it  necessary  to  call  all  the 
on  the  back  of   ^tnesscB  whose  names  were  on  the  back  of  the  indictment, 

the  indictment ; 

but  the  prose-    unless  the  counsel  for  the  prisoner  should  desire  it. 

cutor  ooght  to 
haTe  all  snch 

oourT^that  Aldbrson,  B. — ^You  are  aware,  I  presume,  of  the  rule 
they  maj  be      which  the  judges  have  lately  laid  down,  that  a  prosecutor 

called  for  the 

defence,  if  they  is  not  bound  to  Call  witnesses  merely  because  their  nameB 
Sbat'pwposeT  ar©  ^^^  •  th^  back  of  the  indictment.  The  witnesses^  how- 
if,  howcTer,       q^qj.^  should  be  here,  because  the  prisoner  might  otherwise 

they  are  cailed  *"  ^ 

for  the  de-  be  misled ;  he  might,  from  their  names  bemg  on  the  bill, 
soncaliing  *  have  relied  on  your  bringing  them  here,  and  have  n^lected 
them  hi!I  own  ^  ^™g  ^^^  himself.  You  ought,  therefore,  to  have  them 
witnesses.  in  court,  but  they  are  to  be  called  by  the  party  who  wants 
their  evidence.     This  is  the  only  sensible  rule. 

T^ndal  Atkinson^  for  the  prisoner. — Am  I  to  understand, 
my  lord,  that  if  I  caU  them  I  mak|  them  my  own  witnesseB? 

Aldbrson,  B. — ^Yes,   certunly.      That  is  the  proper 
course,  and  one  which  is  consistent  with  other  rules  of 
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practice.  For  instance,  if  they  were  called  by  the  prose- 
cutor, it  might  be  contended  that  he  ought  not  to  give  evi- 
dence to  shew  them  unworthy  of  credit,  however  falsely  the 
witnesses  might  have  deposed. 

Whigham  and  Wharton^  for  the  prosecution. 

Tindal  Athinsan,  for  the  prisoner. 

[Attomies — Artmdaie  <Sf  Shaw,  and .] 


Reoina  V,  James  Dealtrt.  Dec.  17th. 

INDICTMENT  against  the  prisoner  for  not  having  sur-  A  fiat  in  bank- 
rendered  to  a  fiat  in  bankruptcy  which  had  been  sued  out  SaeZagainst 

It  was  proved  that  a  fiat  in  bankruptcy  had  issued  against  co«rt  of  banV- 

,        .  1      rt  /»■»«■  1.  1         1      >^  ruptcy  at  M., 

the  prisoner  on  the  Slst  of  May,  1844,  directed  to  the  Court  where  there 
of  Bankruptcy  at  Manchester,  on  which  he  was  duly  ad-  mtMionCTsT"*" 
judged  a  bankrupt,  and  that  there  were,  at  the  time  the  fiat  ^J-  i'  *"<^ 

Mr.  o.,  to 

issued,  two  commissioners  of  the  Court  of  Bankruptcy  at  ^hom  the  fiau 

^lanchester,  Mr.  Jemmett  and  Mr.  Skirrow.  in  rotation. 

It  appeared  in  evidence  that  the  whole  Court  of  Bank-  2Sott€d\o  Mr. 

roptcy  was  in  one  building  at  Manchester,  and  that  the  J-    The  Court 

practice  was  to  allot  the  fiats  m  rotation  to  each  commis-  buildiDg,  and 

sioner,  and  that  in  the  court  there  was  afiixed  a  board  stat-  commSsioner 

nig  the  fiats  pending,  and  the  name  of  the  commissioner  fi^t'waraiio^tcd 

to  whom  they  had  been  so  respectively  allotted  in  rotation,  was  posted  up 

This  fiat  was  allotted  in  due  course  to  Mr.  Jemmett.  The  summons 

The  summons  to  the  prisoner  was  as  follows : —  j?fo^c^8^r' 

renderof  J.  D.y 

"  In  her  Majesty's  District  Court  of  Bankruptcy  at  Man-  caUed  on  him 

Chester. — Bankrupt  Summons.  •«  at  the  district 

"Whereas  a  fiat  in  bankruptcy,  dated  the  Slst  day  of  ruptcyinM." 

It  was  proved 
that  he  did  not  surrender  to  Mr.  J.,  either  at  the  M.  court  or  anywhere  else : — Held  sufficient 
proof  of  non-snrrender,  without  shewing  that  he  did  not  surrender  to  Mr.  S.,  the  other  coro- 
miisiooer: — Heidi  also,  that  the  summons  was  good,  although  it  did  not  expressly  inform  the 
prisoner  that  the  6at  had  been  referred  to  the  M.  district  court  of  bankruptcy,  and  did  not 
contain  an  allegation  that  the  prisoner  had  been  duly  adjudged  a  bankrupt  at  that  court. 

VOL.  n.  MM  N.  P. 
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184/.  ^laj,  1844,  has  been  iBSoed  against  you,  James  Dealtrj,  of 
Borslem,  in  the  county  of  Stafford,  grocer,  shopkeeper, 
dealer  and  chapman ;  and  you  having  been  duly  adjudged 
bankrupt,  I,  the  undersigned  commissioner  of  the  above- 
mentioned  district  Court  of  Bankruptcy,  do  hereby  summon 
and  require  you  the  s^d  James  Dealtry  personally  to  be 
and  appear  before  the  commissioner  acting  in  prosecution  of 
the  said  fiat,  at  sight  hereof,  the  25  th  day  of  June  inst.,  at 
twelve  o'clock  at  noon  precisely,  and  on  the  19th  daj  of 
July  next,  at  twelve  o'clock  at  noon  precisely,  at  the  aaid 
District  Court  of  Bankruptcy  in  Manchester,  then  and  there 
to  be  examined,  and  to  make  a  full  and  true  discovery  and 
disclosure  of  all  your  estate  and  effects,  according  to  the  di- 
rections of  the  statutes  now  in  force  concerning  bankrupts. 
And  herein  fisul  not  at  your  periL 

"  Given  under  my  hand  this  5th  day  of  June,  1844. 
'^  W.  Thos.  Jemmett,  Commissioner. 

^'  To  James  Dealtry,  the  above-named  bankrupt" 

There  was  evidence  that  the  prisoner  had  not  appeared 
before  Mr.  Jemmett,  either  at  the  Manchester  Court  of 
Bankruptcy,  or  at  any  other  place,  but  no  such  proof  wa^ 
given  as  to  Mr.  Skirrow,  the  other  commismoner. 

The  other  necessary  facts  were  proved  to  establish  the 
guilt  of  the  prisoner. 

J.  P.  Cobbetty  for  the  prisoner,  contended  tbat  the  sum- 
mons was  not  sufficient,  inasmuch  as  it  did  not  expressly 
inform  the  prisoner  the  fiat  had  been  referred  to  the  Man 
cliester  Court  of  Bankruptcy. 

Aldebson,  B. — I  think  that  the  fact  of  the  fiat  having 
been  so  referred,  makes  the  summons  sufficient. 

J,  P.  Cobbett  also  contended  that  the  summons  should 
have  contained  a  statement  that  the  prisoner  had  been  dulv 
adjudged  a  bankrupt  at  that  court 
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Aldebson,  B. — This  objection  is  answered  by  the  proof 
of  the  fact  of  such  adjudication  prior  to  the  issuing  of  the 
summons. 

/.  P.  Cobbett  also  contended  that  some  further  eyidence 
of  the  prisoner's  not  haying  surrendered  himself  to  Mr. 
Skirrow  should  have  been  given. 

Aldebson,  B. — I  think  the  proof  of  his  not  having  sur- 
rendered himself  to  Mr.  Jemmett  either  at  the  Court  of 
Bankruptcy  at  Manchester,  or  elsewhere,  is  sufficient 

Verdict — Guilty. 

Alderson,  B.,  reserved  the  case  for  the  opinion  of  the 
fifteen  Judges  on  the  question  whether  Mr.  Cobbetfs  succes- 
sive objections  were  rightly  overruled. 

Monk  and  Joseph  Pollock^  for  the  prosecution. 

/.  P.  Cobbeti,  for  the  prisoner. 


The  case  was  afterwards  considered  by  the  fifteen  Judges, 
who  held  the  conviction  right. 
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1847. 

LIVERPOOL  WINTER  ASSIZES. 

BEFORE   MR.  JUSTICE  COLTMAN. 


Dtc.  14.  Reoina  v.  John  Jones. 

On  the  trial  of  1  HE  prisoner  was  indicted  under  5  Greo.  4,  c.  84,  8.  22, 
agaiost  a  per-     ^or  being  at  large  without  lawful  cause  before  the  expin- 

iuaS^t^it  ^^^  ^^  ^^  *®™  ^<>r  w'^^c^  ^"^  ^^  ^>^^  sentenced  to  be 

lawful  <»a8e  transported  (a), 
before  the  ex-  ^  ^   ' 

piration  of  hia 

iwrtation,  a  "         EdtDord  James^  for  the  prosecution,  called  a  witness,  who 

hifform^r^'      produccd  a  Certificate  of  the  previous  conviction  and  sentence 

▼iction  and        which,  80  far  as  is  material,  was  in  the  following  form:— 

sentence  was  tti/^  i  »-t#.i  t*        v 

put  in ;  it  pur-  "  I,  John   Gorst,  deputy  clerk   of  the  peace  for  tno 

Suit  of  J.  G.,  county  palatine  of  Lancaster,  and  clerk  of  the  courts  of  ge- 

"f  ttf***'^  *^*®!;)^  neral  quarter  sessions  of  the  peace  holden  in  and  for  the  said 

for  the  county  couuty,  and  having  the  custody  of  the  records  of  the  court* 

clerk  of  the  of  general  quarter  sessions  of  the  peace  holden  in  and  for 

S'^artef  scs'-  *^®  ^^  county,  do  hereby  certify  that  at  the  general  quar- 

sions  of  the  ter  sessions  of  the  peace  holden  at  Salford  in  the  said  county, 

peace  holden  m  ,  * 

and  for  the  said  on  the  Sixth  day  of ,"  &C. 

havUig*thc  cus-       I*^  was  proved  that  the  signature  was  Mr.  Grorst's,  and 

J^^5j^^®^j^g     that  he  acted  as  derk  of  the  peace  for  the  county  of  Lan- 

courts  of  gene-     caster, 
ral  quarter 
sessions  of  the 

peace  holden  in  and  for  the  said  county."  It  was  proved  that  Mr.  H.  was  derk  of  the  pesee  of 
L.,  and  that  he  had  three  deputies,  partners,  of  whom  J.  G.,  who  had  signed  the  certificate,  vv 
one,  and  that  each  of  them  acted  as  clerk  of  the  peace,  and  that  for  forty  years  they  bad  kept 
the  sessions'  records  at  their  office : — Held  sufficient  proof  of  the  conviction  and  sentence  omier 
the  Stat.  5  Geo.  4,  c.  84,  s.  24. 

(a)  This  was  a  capital  offence      this  offence  is  abolished  by  the 
under  the  sUt.  6  Geo.  4,  c.  84,      sUt  4  &  5  Will.  4»  c.  07- 
but  the  capital  punishment  £%t 
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Monkf  for  the  prisoner^  submitted  that  this  certificate        1847. 
could  not  be  received  or  read  in  evidence. 


Edward  James. — By  the  stat.  5  Geo.  4,  c.  84,  s.  24,  it  is 
enacted,  'Hhat  the  clerk  of  the  court  or  other  officer  having 
the  custody  of  the  records  of  the  court  where  such  sentence 
or  order  of  transportation  or  banishment  shall  have  been 
passed  or  made,  shall,  at  the  request  of  any  person  on  his 
Majesty's  behalf,  make  out  and  give  a  certificate  in  writing, 
signed  by  him,  containing  the  eifect  and  substance  only 
(omitting  the  formal  part)  of  every  indictment  and  convic- 
tion of  such  offender,  and  of  the  sentence  or  order  for  his  or 
her  transportation  or  banishment,"  '^  which  certificate  shall 
be  sufficient  evidence  of  the  conviction  and  sentence,  or  order 
for  the  transportation  or  banishment  of  such  offender;  and 
every  such  certificate,  if  made  by  the  clerk  or  officer  of  any 
court  in  Great  Britain,  shall  be  received  in  evidence  upon 
proof  of  the  signature  and  official  character  of  the  person 
signing  the  same." 

Monk, — I  submit  that  this  certificate  is  not  the  certificate 
of  the  clerk  or  officer,  but  of  his  deputy. 

CoLTMAN,  J. — Will  you  offer  any  further  evidence,  Mr. 

James? 

Edward  James  then  called  a  witness,  who  proved  that  the 
clerk  of  the  peace  was  Mr.  Robert  John  Harpur ;  that  he 
does  not  reside  in  the  county ;  that  he  never  discharges  the 
duty  of  the  office,  except  by  deputy ;  that  he  has  three  de- 
puties, viz.  Messrs.  Edward  Gorst,  John  Gorst,  and  Tho- 
mas Birchall ;  that  these  gentlemen  are  attomies,  and  part- 
i^ctb;  that  witness  believed  all  w^re  appointed  deputies; 
that  Edward  Gorst  is  senior  partner ;  that  sometimes  one, 
and  sometimes  another  of  them,  attends  the  sessions  and 
acts  as  clerk  of  the  peace;  that,  at  some  sessions,  both 
Edward  and  John  Gorst  atten*;.that  Edward  generally  at- 
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tends,  except  at  one  part  of  the  year,  when  be  is  from  home ; 
that  there  is  no  derk  of  the  court  of  sessions  except  the 
clerk  of  the  peace ;  that  the  sessions'  records  for  forty  years 
past  had  been  kept  at  the  office  of  the  three  in  Preston ;  and 
that  all  three  have  access  to  them  equally. 

Monk.— The  objection  is  not  removed.  The  certificate 
can  only  be  evidence  by  virtue  of  the  statute,  and  to  be  ad- 
missible it  must  strictly  conform  to  its  provisions.  The 
statute  requires  that  the  certificate  should  be  that  of  the 
clerk  or  other  officer  having  the  custody  of  the  records. 
Now,  Mr.  Harpur  is  that  person ;  the  legal  custody  is  in 
him  as  clerk  of  the  peace.  Mr.  Gorst  is  only  his  deputy, 
and  the  statute  does  not  provide  for  the  exception  of  the 
certificate  of  the  deputy. 

Edward  James  referred  to  the  8  &  9  Vict,  c  113,  s.  1  {hi 

jlfi^^—That  statute  does  not  aflfect  the  objection.  It 
may  or  may  not  dispense  with  proof  of  the  agning,  but  it 
does  not  make  the  certificate  of  the  deputy  the  certificate  of 
the  principal. 

(6)  By  which  it  is  enacted,  admitted  in  evidence,  proyided 

"  that,  whenever,  by  any   act  they  respectively  purport  to  be 

now  in  force  or  hereafter  to  be  sealed  or  impressed  with  a  stamp, 

in  force,  any  certificate,  official  or  scaled  and  signed,  or  agued 

or  public  document,  or  document  alone,  as  required,  or  impressed 

or  proceeding  of  any  corporation  with  a  stamp  and  signed,  as  di- 

or  joint-stock  or  other  company,  rected   by    the    respective  acts 

or  any  certified  copy  of  any  docu-  made  or  to  be  hereafter  msde, 

ment,  bye-law,  entry  in  any  re-  without  any  proof  of  the  seal  or 

gister  or  other  book,  or  of  any  stamp,  where  a  seal  or  stamp  ^ 

other  proceeding,  shall    be   re-  necessary,  or  of  the  signature  or 

ceivable  in  evidence  of  any  par-  of  the  official  character  of  the 

ticular  in  any  court  of  justice,  person  appearing  to  have  signed 

or  before  any  legal  tribunal,  or  the  same,  and  without  any  (^' 

either  House  of  Parliament,  or  ther  proof  thereof  in  every  ca* 

any  committee  of  either  House,  in    which    the    original  wcord 

or  in  any  judicial    proceeding,  could  have  been  received  in  eri- 

the  same  shall  respectively   be  dence." 
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CoLTBiAN,  J. — I  think  the  objection  is  not  without  some 

force.     I  shall  reserve  the  point  if,  after  consideration^  I 

should  think  it  necessary. 

Verdict— Guilty  (c). 

Edward  JameSy  for  the  prosecution. 

Monkj  for  the  prisoner. 

[Attomies — Herford^  and  S,  T.  Harding,'] 

(c)  The  case  was  not  reserved      teen  Judges,  and  sentence  was 
for  the  consideration  of  the  fif-      passed  on  the  prisoner. 


1847. 


Begina  t?.  Edward  Wilson. 

r  ORGERY. — The  indictment  in  the  first  count  charged,  A.  gave  to  B., 

that  on  &c,  at  &o.,  the  prisoner  did  feloniously  forge  a  blank  cheque, 

certain  warrant  and  order  for  the  payment  of  money,  which  J"^  to  ^^ifft 

eaid  warrant  and  order  for  the  payment  of  money  is  as  «P  ^'^^^  ^^^ 

« ,,  .  ^  amount  of  a 

loilows,  that  IS  to  say —  bill  and  ex. 

penses,  (for 
which  A.  had 
to  provide,  and 
which  amount 
6.  was  to  as- 
certain),  and 
get  the  cheque 
cashed,  and 
pay  the  amount 
to  Mr.  W.,  and 
take  up  the 
biU.    The 
bill  was  for 
156/.  9«.  9<f., 


"No.  Liverpool,  Dec  8th,  1847. 

"  To  the  Cashiers  of  the  Liverpool  Borough  Bank.     Pay 

■ or  Bearer,  Two  Hundred  and  Fifty  Pounds. 

"£250.  John  M^Nicole  &  Co.," 


with  intent  to  defraud  one  John  M* Nicole. 

There  were  several  other  counts,  to  which  it  is  not  ma- 
terial to  advert. 

It  appeared   that  the  prisoner  was  the  clerk  of  John  about  lo*!^ 
M'NicoU,  and  that  a  bill  for  156/.  9*.  9rf.,  for  which  Mr.  fheSfwuVufe 

sum  of  250/., 
got  it  cashed, 
uid  kept  the  whole  of  the  amount,  alleging  that  it  was  due  to  him  for  salary  -.—Held,  that  this 
was  forgery,  and  that  this  was  so  even  if  B.  bona  fide  believed  that  250/.  were  due  to  him  from 
A.,  or  even  if  it  were  really  due  to  bim. 

In  a  case  of  forgery  the  name  John  M^Nxcoll,  signed  to  the  forged  instrument,  was,  in  the 
setting  oat  of  the  forged  instrument  in  the  indictment,  written  John  M* Nicole: — Held  not  to 
be  a  TarisDce.  • 
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M'Nicoll  was  bound  to  provide,  falling  due  on  the  8th  of 
December,  Mr.  M^NicoU  on  that  day  mgned  a  blaak 
cheque,  with  the  signature  "  John  M^NicoU  &  Co.,"  and 
gave  it  to  the  prisoner,  directing  him  to  fill  the  cheque  up 
with  the  correct  amount  due  on  the  bill,  (which  was  to  be 
ascertained  bj  reference  to  the  bill  book),  and  the  expenses, 
(which  would  amount  to  about  ten  shillings),  and  after  re- 
ceiving the  amount  at  the  Liverpool  Borough  Bank,  to  pay 
it  over  to  a  Mr.  Williamson,  in  order  that  the  bill  might  be 
taken  up.  Instead  of  doing  so,  the  prisoner  filled  up  the 
cheque  with  the  amount  of  £250,  which  sum  he  imme- 
diately received  at  the  Bank,  and  without  paying  any  part 
of  the  money  over  to  Mr.  WilUamson,  retdned  the  whole 
of  it  in  his  own  possession,  in  satisfaction  of  a  claim  for 
salary  which  he  alleged  to  be  due  to  him,  and  in  support  of 
which  he  gave  some  evidence,  but  which  his  master  on  his 
cross-examination  entirely  denied  to  be  due.  On  the  day 
after  the  receipt  of  the  money  on  the  cheque,  he  sent  in  an 
account  of  his  claim,  giving  his  master  credit  for  the  sum 
received  on  the  cheque. 

Edward  James,  for  the  prisoner,  objected  that  the  ng- 
nature  of  the  prosecutor  to  the  cheque  being  John  M^NicoU 
&  Co.,  and  the  cheque  as  set  out  in  the  indictment,  being 
John  M*Nicole  &  Co.,  there  was  a  variance. 

CoLTMAN,  J,,  overruled  the  objection,  being  of  opinion 
that  the  substituting  of  the  letter  e  for  1,  did  not  make  it  a 
different  name. 

Edward  James  further  objected,  that  as  the  signature  to 
the  cheque  was  the  genuine  signature  of  M'NicoU,  and  as 
the  prisoner  was  entrusted  to  fill  it  up  for  a  specified  sum, 
the  filling  it  up  for  a  different  sum,  though  it  was  a  breach 
of  trust,  could  not  be  considered  as  a  forgery. 

CoLTMAN,  J. — I  think,  on  the  authority  of  the  cases  of 
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Regina  v.  Minter  HaTt{a\  and  Regina  v.  Bateman  (i),  that 
this  is  a  forgery. 

E.  James  further  contended^  that  there  was  no  proof  of 
an  intention  to  defraud  Mr.  M^NicolI^  but  only  to  obtain 
from  him  a  sum  of  money  which  the  prisoner  might  ho- 
nestly have  supposed  to  be  due  to  him. 

With  reference  to  this  point, 

CoLTMAN,  J.,  (in  summing  up,)  told  the  jury  that  if  they 
were  satisfied  that  the  prisoner  was  authorised  only  to 
fill  up  the  cheque  for  the  amount  of  the  bill  and  expenses, 
and  to  pay  the  proceeds  to  Williamson,  and  that  he  filled  it 
up  for  a  larger  sum,  and  applied  the  money  when  received 
to  his  own  purposes,  that  was  evidence  for  their  considera- 
tion of  an  intention  to  defraud  Mr.  M^Nicoll,  as  alleged  in 

the  indictment. 

Verdict — Guilty. 

CoLTMAN,  J.,  reserved  the  case  for  the  opinion  of  the 
fifteen  Judges. 

(a)  7  C.  &  P.  652.     In  that  the  crime  offorgery  is  committed, 

case  it  was  held,  that  if  a  person  If  the  hlank  cheque  was  delivered 

haviog  the  blank  acceptance  of  to  him  with  a  limited  authority 

another,  be  authorised  to  write  to  complete  it,  and  he  filled  it  up 

on  it  a  bill  of  exchange  for  a  cer-  with  an  amount  different  from 

tain  limited  amount,  and  he  write  the  one  he  was  directed  to  in- 

on  it  a  bUl  of  exchange  for  a  sert ;  and,  if  after  the  authority 

larger  amount,  with  intent  to  was  at  an  end,  he  filled  it  up  with 

defraud  either  the  acceptor  or  any  amount  whatsoever,  that  too 

any  other  person,  this  is  forgery,  would  be  clearly  forgery.'*    And 

(ft)  1  Cox's Crim.Cas.  186.  In  Mr.  Justice  Patteson  said,  "I 

that  case,  which  was  a  charge  of  quite    agree    with   my    learned 

forgery  arising  on  the  filling  up  Brother,  that  if  the  prisoner  filled 

of  a  blank  cheque,  Mr.  Justice  up  the  cheque  with  a  different 

ErU  said,  *^  If  a  cheque  is  given  amount  and  for  difi^erent  purposes 

to  a  person  with  a  certain  autho-  than  those  which  his  authority 

rity,  the  agent  is  confined  strictly  warranted,  the  crime  of  forgery 

within  the  limits  of  that  autho-  would  be  undoubtedly  made  out." 
rity,  and  if  he  choose  to  alter  it. 
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John  Simon,  for  the  proeecution. 
Edward  James,  for  the  prisoner. 

[Attornies— FT.  ShtOtlewarth,  and  Rogermm  4*  Raddiffe.'] 


1848.  BEFORE  LORD  DENMAN>  C.  J. ;   WILDE,  C.  J.  ;   POLLOCK,  C  B. ; 

PARKE,  B.;  ALDER80N,  B.;  PATTE80N,  J.  ;  COLERIDGE,  J.; 
COLTMAN,  J.  ;  MAULE,  J.  ;  WIGHTMAN,  J.  ;  CRESSWELL^  J.  : 
ERLE,  J.  ;    AND  PLATT,  B. 

Brett,  for  the  prisoner,  submitted,  on  the  objection  as  to 
the  variance,  that  the  nnmeM^NicoU  and  the  name  M^Nlcak 
are  not  idem  sonans,  and  that,  therefore,  there  was  a  vari- 
ance. On  the  second  point  he  submitted,  that  this  case 
was  distinguishable  from  the  cases  of  Rex  v.  Mmter  Hart{c\ 
and  Regina  v.  Bateman  {d),  as  the  prisoner  in  the  present 
case  had,  to  some  extent,  a  discretion  which  did  not  exist  in 
the  case  of  Minter  Hart,  and  which  was  the  ground  on  which 
it  was  in  that  case  held  that  the  prisoner  had  committed  a 
forgery.  With  respect  to  the  intent  to  de&aud,  it  appeared 
that  the  prisoner  had  a  bon^  fide  claim  on  the  prosecutor 
for  the  larger  amount ;  and  if  he  really  had  such  a  claim,  or 
bon&  fide  believed  that  he  had,  that  would  entirely  do  away 
with  any  imputation  of  an  intent  to  defraud. 

The  case  was  afterwards  considered  by  the  fifteen  Judges* 
who  held  the  conviction  right. 

(c)  7  C.  &  P.  652;  and  1  Moo.  C.  C.  486. 
(d)  1  Cox,  Cr.  Ca.  186. 
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YORKSHIRE  ASSIZES. 


BEFORE  MR.  JUSTICE   COLERIDGE. 


Regina  V.  Alexander  Blenkinsop. 
Forgery.— The /?r5f  count  of  the  indictment  charged  A.  desired 

/.  ,      .        1       J.  1  ^  William  Wil- 

tbat  the  prisoner,  on  &c.,  at  &c,  '^  leloniouslj  did  lorge  a  kinton,  a  me. 
certain  bill  of  exchange,  to  wit,  a  bill  of  exchange  for  the  ^ervil^Tt  " 
payment  of  one  hundred  and  forty-eight  pounds,  seven  shil-  ^«Jf »  ■' 
liDgs,  and  ninepence,  then  and  there>  with  intent  thereby  to  to  write  his 
defraud  one  William  Williams  Brown,  and  others."    Second  a  blank  stamp, 
count,  that  he  having  in  his  custody  and  possession  a  forged  ][^!^rotc  on^it 
bill  [described  as  before],  uttered  it  with  the  same  intent,  ^^^  of  c^t- 
Bcienter.     The  third  count  charged  the  forging  of  the  ac-  148/.  7#.  9rf., 
ceptance  of  a  certain  other  bill  with  the  same  intent.     The  a  Mr.  William 
fourth  count  charged  an  uttering  of  the  acceptance  with  2^^}5^??'and 
the  same  intent.     The  fifth  count  charged  the  uttering  of  A.  wrote  over 

,  ,  the  acceptance  I 

the  acceptance,  setting  out  the  bill  thus  : —  «'  Payable  at 

SmiUi,  Payne, 

«  Leeds,  October  22nd,  1847.       £o?don."''T; 

"No .    £148  7*.  9d:  STtt'^Jl! 

"  Three  months  after  date  pay  to  myself l  or  order,  the  "»<»  was  wnt- 

.  "^  ^  .    .  ten,  to  make 

sum  of  one  hundred  and  forty-eight  pounds,  seven  shillings,  the  drawing  to 
and  ninepence.     Value  received.  WiSiam  Wii- 

"  Alexander  Blenkinsop.       Ji^"»  of  HaU- 

fax,  there  bemg 

"  To  Mr.  W.  Wilkinson,  Halifax,  persons  of  that 

"  Payable  London  " ;  there,  but  none 

of  whom  had 

—laying  the  same  intent.     The  sixth  count  charged  the  authority  to 
felonious  uttering  of  an  acceptance  with  the  same  intent.  ^J^^^*'^ 
The  seventh  count  charged  the  uttering  of   an   altered 
acceptance,  knowingly,  with  the  same  intent.     The  eiffhth 
count  charged  an  uttering  of  an  altered  acceptance,  setting 
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1847.        out  the  bill  as  before,  with  the  same  intent     The  ninih, 
Heoiva       ^^^K  and  eleventh  counts  were  for  uttering  a  foiged  bill  of 
*•  exchange,  a  forged  acceptance,  and  an  altered  acceptance, 

with  intent  to  defraud  William  Wilkinson,  scienter.  The 
twelfth,  thirteenth^  and  fourteenth  counts  were  exactly  rimilar 
to  the  tenth,  eleventh,  and  twelfth  counts,  except  that  the 
intent  was  laid  to  be  to  defraud  Abel  Smith  and  otfaes, 
instead  of  William  Wilkinson. 

It  appeared  that  the  prisoner  had  carried  on  business  as  a 
chemical  manufacturer,  and  had  two  establishments,  one  at 
Leeds,  and  the  other  at  Huddersfield.  He  had  in  his  employ 
at  Leeds  a  man  named  William  Wilkinson,  a  mechanic^ 
at  weekly  wages  of  16*.,  and  without  any  other  property. 
This  man  was  called,  and  he  proved  the  acceptance  to  be  of 
his  handwriting,  so  far  as  the  mere  name.  He  stated  that 
he  wrote  that  on  a  stamped  paper,  blank,  except  some  printed 
parts  of  a  bill  of  exchange,  among  which  was  the  place  of 
date — "Leeds :"  that  he  wrote  it  at  the  prisoner's  house  at 
Leeds.  The  prisoner  having  called  him  out  of  the  yard, 
said  to  him :  "  I  have  some  money  to  send  up  this  morning : 
there  is  no  one  about ;  you'll  do  as  well  as  any  one  else.  I 
want  you  to  write  your  name  here ;  FU  fill  it  up."  This 
witness  said  that  he  knew  what  a  bill  of  exchange  was; 
that  he  left  his  master  to  fill  it  up  as  he  pleased ;  and  that 
he  was  at  liberty  to  make  it  payable  at  a  banker's  in  Lon- 
don, if  he  liked,  or  anywhere  else :  that  he  himself  had 
never  lived  at  Halifax,  nor  received  authority  from  any  one 
there  to  accept  a  bill  for  him.  And  it  was  admitted  that, 
at  the  time  of  the  acceptance  being  thus  written,  the 
prisoner  mtended  to  make  the  drawing  to  be  on  a  Mr.  Wil- 
liam Wilkinson,  of  Halifax,  and  that  there  were  persons  oi 
that  name  resident  there,  from  none  of  whom  any  authority 
had  been  received.  It  was  proved  that,  when  uttered  by 
the  prisoner,  the  bUl  was  drawn  as  it  appears  above  set 
out,  and  accepted;  and  that  over  the  acceptance  were 
the  words-- Payable  at  Smith,  Payne,  &  Co.,  banker, 


Lond( 


LOD. 
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Overend,  for  the  prisoner,  contended  that  neither  the  bill         1847. 

xior  the  acceptance  were  forged  or  altered;  and  relied  on        ueqika 

^eWs  caseia).  *• 

^   ^  Blbnkinsop. 

Coi^BRiDOB,  J.,  overruled  the  objection ;  but  reserved  the 
point  for  the  opinion  of  the  fifteen  Judges. 

Verdict — Not  guilty  on  the  first  count 
of  the  indictment;  but  guilty  on 
all  the  other  counts. 

JR.  Holly  for  the  prosecution. 

Gv^rendy  for  the  prisoner. 


BEf  ORB  IX>RI>  DENMAN,  C.  J. ;   WILDE,  C.  J. ;    POLLOCK,  C.  B. ;         Jan,  22. 
P.AJRKE3  B.  ;    ALDERSON,  B. ;   PATTE80N,  J. ;    COLERIDGE,  J.  ; 
CX>r-TMAN,  J.  ;    MAULE,  J.  ;  WIGHTMAN,  J.  ;   CRESSWELL,  J. ; 
£R1^£^  J.  ;    AND  PLATT,  B. 

Bdhntagu  Chambersy  for  the  prisoner. — I  submit,  that,  in 
this  case^  there  was  no  forgery  of  the  acceptance  of  a  bill  of 
excliaiige^  because  the  acceptance  was  written  on  a  blank 
paper  by  the  witness,  who  gave  his  master  authority  to  use 
his  name;  and  when  the  name  alone  was  written,  it  was 
not  a  bill  of  exchange.     In  the  case  of  Regina  v.  Butter- 
mck  (*),  it  was  held  by  Baron  Parke^  that  the  forging  an 
oooeptance  to  an  instrument  in  the  form  of  a  bill,  but  with- 
out the  drawer's  name,  was  not  a  forgery  of  an  acceptance 
of  a  bill  of  exchange,  although,  when  produced  at  the  trial, 
the  names  of  a   firm  were  added  as  drawers.     So,  in  the 
^  of  Abrahams  v.   Skinner  {c),  an  acceptance  in  blank  on 
^  Qtamp  then  in  use,  on  which,  after  that  stamp  was  discon- 
\\med  a  bill  of  exchange  was  drawn,  was  held  not  to  be  a 
rJr  stamped  bill  of  exchange.     In  the  case  of  Regina 
^^U    kes  (d)^    ^^    indictment  for  uttering  a  forged  bill  of 

jer  K    C.  C.  405.  (c)  12  Ad.  &  E.  763. 

(^)  ^i^&  kol>.  1^-  C^)  2  M.  C.  C.  60. 
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1847.        exchange  was  supported  hj  proof  of  the  uttering  an  instra* 
^^^^[^      ment  in  the  form  of  a  bill  with  a  forged  acceptance  on  it, 
^'  thoue^h  no  person  was  named  as  drawee ;  and  so  in  the  cade 

of  Gray  v.  Milner  {e\  an  instrument  was  drawn,  payable 
to  the  drawer  or  his  order,  at  a  particular  place,  withoat 
being  addressed  to  any  person  by  name,  and  was  accepted 
by  the  person  residing  at  the  place  where  it  was  made  pay- 
able; and  it  was  held  that  the  acceptor  was  liable  upon 
such  instrument  as  a  bill  of  exchange;  and  Lord  Chief 
Justice  Dallas  said  that  ^'  the  defendant,  by  accepting  it, 
acknowledged  that  he  was  the  person  to  whom  it  was 
directed."  But  in  the  case  of  Rex  v.  Webb  (f),  a  bill  of 
exchange  was  addressed  "  To  Mr.  Thomas  Bowden,  baize 
manufacturer,  Romford,  Essex ;"  and  the  prisoner  uttered 
this  bill,  with  the  acceptance  thereon,  made  by  Thomas 
Bowden^  who  did  not  live  at  Bomford,  and  was  not  a  baize 
manufacturer.  It  was  held,  that  the  adopting  a  £aise 
description  and  addition  where  a  false  name  was  not 
assumed,  and  where  there  was  no  person  answering  the 
description  or  addition  was  not  a  forgery.  Mr.  Justice 
Bayley^  in  his  work  on  Bills  of  Exchange  (y),  says :  "  K 
there  be  two  persons  of  the  same  name,  but  of  different 
descriptions  or  additions,  and  one  sign  his  name  with  the 
description  or  addition  of  the  other,  it  is  a  forgery.  Thus, 
if  a  bill  be  addressed  to  A.  B.,  of  London,  merchant,  and 
A.  B.,  not  of  London,  or  not  a  merchant,  accept  it,  the 
acceptance  will  be  a  forgery,  if  there  be  any  A.  B.,  of 
London,  merchant.  If  there  be  no  person  of  that  name, 
description,  or  addition,  it  will  not*'  The  case  of  JRex  v. 
Webb  is  there  referred  to,  but  it  is  no  authority  for  this  dis- 
tinction taken  by  Mr.  Justice  Bayley,  which  is  not  taken 
in  any  other  text-book. 

Cresswell,  J. — The  distinction  taken  by  Mr.  Justice 
Bayley  has  been  acted  on.     There  was  a  case  at  the  Old 

(«)  8  Taunt.  739.        (/)  R.  &  R.  C.  C.  405.        (s)  6th  ed.,  p.  549. 
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Bailey  (A),  where,  on  the  trial  of  a  person  for  forging  a  bill 

of  exchange,  purporting  to  be  drawn  by  Henry  Bush,  of       rbJ,ka 

Bristol,  a  witness  named  Henry  Bush,  not  of  Bristol,  came    _      *• 

,  Blbnkinsop. 

and  stated  that  he  drew  the  bill.     It  appeared  that  there 

was  a  Henry  Bush  of  Bristol ;  and  Baron  Rolfe  (before 
whom  the  trial  was)  directed  an  indictment  to  be  preferred 
against  the  witness,  who  was  tried  before  me  and  con- 
victed (i). 

Montagu  Chambers. — In  the  cases  of  Anne  Lewis  (A),  and  of 
Rex  y.  BoUand  (/),  it  was  held,  that  to  use  falsely  the  name 
of  a  fictitious  person  is  as  much  forgery  as  the  false  using  of 
the  name  of  a  real  person ;  and  in  the  case  of  Regina  v. 
Rogers  {m)  it  was  held,  that  the  signing  a  bill  of  exchange 
in  the  prisoner's  own  name  to  represent  a  fictitious  firm 
was  forgery ;  and  if  these  cases  lay  down  the  correct  rule, 
WeWs  case  is  an  authority  in  fiivour  of  the  prisoner. 

Alderson,  B. — Suppose,  in  the  lifetime  of  the  late  Mr. 
Coutts,  a  bill  had  been  drawn  upon  '^Thomas  Coutts, 
banker,"  and  accepted  by  a  Thomas  Coutts  out  of  the 
streets? 

Montagu  Chambers. — It  was  decided  in  the  case  of  Rex  v. 
fVatts(n)y  that  the  fraudulent  addition  of  the  word  "bank- 
ers ^  was  not  sufficient  to  constitute  a  forgery.  The  counts 
for  uttering  all  charge  the  uttering  to  be  of  a  bill  of  ex- 
change theretofore  forged;  and  they,  therefore,  stand  on 
the  same  ground  as  the  counts  for  the  actual  forgery. 

Sir  F.  Thesiger,  for  the  prosecution,  wad  not  heard. 

The  learned  Judges  present  held  the  conviction  right. 

(A)  The  case  of  Samuel  Sidney  Court. 
Smith,  tried  at  the  Central  Cri-  (k)  Fost.  Cr.  L.  116. 

minal  Court  on  the  28th  of  Au-  (/)  2  East,  P.  C.  958. 

gust,  1843.  (m)  8  C.  &  P.  629. 

(f )  On  the  22nd  of  September,  (n)  R.  &  R.  C.  C.  436. 

1843,  at  the  Central  Criminal 
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YORKSHIRE  ASSIZES. 


BEFORE   BARON   ROLFE. 


An  indictment 
for  murder 
charged  tiiat 
the  prisoner 
a  certain  mus- 
ket, loaded 
with  gunpowder 
and  a  leaden 
bullet,  to, 
against,  and 
upon  M.  G. 
feloniously, 
&c.,* 'did  shoot, 
discharge,  and 
tend  for  thf'* 
and  that  he, 
**  with  the 
leaden  bullet 
aforesaid,  out 
of  the  musket 
aforesaid,  then 
and  there,  by 
the  force  of  the 
gunpowder  so 
shot,  diS' 
charged  and 
sent  forth  as 
aforesaid,"  the 
said  M.  G.  did 
strike,  &c.  :— 
Held  good,  and 
that  the  words 
**  send  forth," 
and  the  other 
added  words, 
which  do  not 
occur  in  the 
usual  form, 
might  be  re- 
jected as  sur- 
plusage. 


Reoina  v.  Michael  Stokes. 

jyiURDER. — The  prisoner  was  indicted  for  the  wilful 
murder  of  Mary  Ann  Garrod. 

The  indictment  had  originally  been  prepared  in  the  usual 
form^  but  before  it  went  up  to  the  grand  jury  it  was  altereil 
by  the  striking  out  of  the  word  "  and,"  which  is  between  the 
brackets,  and  by  the  insertion  of  the  words  printed  in  italics. 


,1      The  jurors  for  our  lady  the  Queen,  upon 
J    their  oath  present  that  Michael  Stokes,  late 


"  Yorkshire,  ] 

to  wit, 

of  the  parish  of  Leeds,  in  the  county  of  York,  labourer,  on 
the  twentieth  day  of  January,  in  the  eleventh  year  of  the 
reign  of  our  sovereign  lady  Victoria,  with  force  and  arms  at 
the  parish  aforesaid,  in  the  county  aforesiud,  in  and  upon 
one  Mary  Ann  Garrod,  in  the  peace  of  God  and  of  our  said 
lady  the  Queen  then  and  there  being,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  make  an  assault,  and 
that  the  said  Michael  Stokes  a  certain  musket  of  the  value 
of  five  shillings,  then  and  there  charged  and  loaded  with 
gunpowder  and  one  leaden  bullet  (which  musket  he  the 
said  Michael  Stokes  in  his  right  hand  then  and  there  held)* 
to,  against,  and  upon  the  said  Mary  Arm  Garrod  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought 
did  shoot,  [and]  discharge,  and  send  forth;  and  that  the  said 
Michael  Stokes,  with  the  leaden  bullet  aforesaid,  out  of  the 
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musket  aforesaid,  then  and  there  bj  the  force  of  the  gun-  1848. 
powder  so  shot,  discharged^  and  sent  forth  as  aforesaid,  the 
said  Mary  Ann  Garrod,  in  and  upon  the  bellj  of  her  the 
said  Mary  Ann  Grarrod,  on  the  right  side  of  the  navel  of 
her  the  sud  Mary  Ann  Gurrod,  then  and  there  feloniously^ 
wilfully,  and  of  his  malice  aforethought,  did  strike,  wound, 
and  penetrate,  giving  to  the  said  Mary  Ann  Garrod,  then 
and  there,  with  the  leaden  bullet  aforesaid  so  as  aforesaid 
shot,  discharged,  and  sent  forth  out  of  the  musket  aforesaid 
by  the  said  Michael  Stokes,  in  and  upon  the  said  belly  of 
her  the  said  Mary  Ann  Ghurrod,  on  the  right  side  of  the 
navel  of  her  the  said  Mary  Ann  Garrod,  one  mortal  wound 
of  the  breaddi  of  one  inch,  and  of  the  depth  of  ten  inches, 
of  which  said  mortal  wound  the  said  Mary  Ann  Ghurrod, 
on  the  said  twentieth  day  of  January,  in  the  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  died ;  and 
so  the  jurors  aforesidd  upon  their  oath  aforesaid  do  say  that 
the  said  Michael  Stokes  the  said  Mary  Ann  Garrod,  in 
manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  his 
malace  aforethought,  did  kill  and  murder,  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity,  and  against 
the  form  of  the  statute  in  such  case  made  and  provided. 
"  Murder.  "  Baylby." 

"X*.— C.J.F. 

It  was  proved  that  the  prisoner,  who  was  a  soldier,  loaded 
his  musket  with  a  ball  cartridge,  and  deliberately  shot  Mary 
Ann  Garrod.  The  ball  passed  through  her  body  and  killed 
her  on  the  spot 

Dearsley,  for  the  prisoner,  submitted,  first,  that  the  in- 
dictment was  bad,  leaving  it  uncertain  whether  the  musket 
itself  was  shot,  discharged,  and  sent  forth  out  of  some  other 
engme,  as,  for  instance,  an  infernal  machine,  or  whether  the 
mnsket  was  only  fired  ofi^,  and  the  bullet  discharged  from  it 
in  the  usual  way ;  and,  secondly,  if  the  indictment  were 
good,  the  evidence  would  not  warrant  a  conviction,  for  that 

VOL.  n.  N  N  N.  p. 
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the  introduction  of  the  words  '^  and  send  forth"  shewed  the 
meaning  of  the  indictment  to  be,  that  the  musket  itself  was 
shot,  discharged,  and  sent  forth  out  of  some  other  engine, 
which  was  not  the  fact. 

BoLFE,  B.,  reserved  the  case  for  the  consideration  of  the 

fifteen  Judges. 

Verdict — Guilty. 

T.  F.  ElKs  and  Bootkby,  for  the  prosecution. 
Dearsky,  for  the  prisoner. 

[Attomies — Bafr,  Lofthome^  S^  Nelton,  and  JaciMm,'} 


April 20th.    BEFORE  U)rd  benbcan,  c.  J.;  wii:j>e,  c.  J.;  polIiOcx,  C.B.; 

PARKE,  B.;  PATTESON,  J.;  COLTMAN,  J.;  ROLFS,  B.;  WIGHT- 
MAN,  J.;  CRESswEix,  J.;  erle,  j.;  platt,  b.;  and  Wil- 
liams, J. 

Dearsley,  for  the  prisoner. — ^An  indictment  should  be  in 
plain,  simple,  intelligible  language.  Mr.  Serjt.  Hawkins 
says  (a),  "it  being  the  strict  rule  of  law  in  these  cases  to 
have  the  substance  of  the  fact  expressed  with  precise  cer- 
tainty, the  judges  will  suffer  no  argumentative  certainty 
whatsoever  to  induce  them  to  dispense  with  it ;  for  if  they 
should  ever  be  prevailed  with  to  do  it  in  one  case,  the  like 
indulgence  would  be  expected  from  them  in  others  nearly 
resembling  it,  and  then  in  others  resembling  those,  and  no 
one  could  say  where  this  might  end,  which  could  not  but 
endanger  the  subverting  of  one  of  the  most  fundamental 
principles  of  the  law,  by  giving  room  to  judges  by  argu- 
ments from  what  the  jury  have  found  to  convict  a  man  of  a 
fact  they  have  not  found.'*  I  have  searched  all  the  prece- 
dents, and  cannot  find  one  that  agrees  witli  the  indictment 
in  the  present  case ;  and  the  proposition  I  mean  to  contend 
for  is  this, — that  if  the  indictment  means  anything,  it  means 

(a)  Hawk.  P.  C,  bk.  2,  chap.  23,  s.  82. 
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that  the  prisoner  had  a  musket,  and  that  he  sent  the  mus- 
ket forth  as  a  missile,  and  that  then  the  allegation  that  the 
ball  was  discharged  from  it  is  repugnant.  The  verb  to 
shoot  is  either  active  or  neuter.  To  shoot  a  musket  may 
be  by  firing  at  it  as  a  target  The  word  shoot  alone  would 
therefore  be  uncertain.  The  word  "  discharge  "  is  proper, 
and  answers  to  the  Latin,  exoneravit. 

Pollock,  C.  B. — Exoneravit  was  the  word  used  when 
the  indictments  were  in  Latin. 

Dearsley, — The  word  "  discharge  "  would  be  right  if  it 
stood  alone ;  but  the  words  "  send  forth  "  can  only  apply  to 
a  missile.  I  now  come  to  the  question  whether  the  words 
**  send  forth  "  can  be  rejected  as  surplusage.  I  apprehend 
they  cannot ;  as  joined  with  the  other  words,  they  must  be 
all  taken  to  mean  that  the  musket  was  used  as  a  missQe ; 
and  in  interpreting  these  words  it  would  not  be  proper  to 
take  any  subsequent  allegation  to  import  certainty  into 
that  which  is  uncertain.  All  the  cases  in  which  words 
have  been  rejected  as  surplusage  difier  from  the  present, 
becanse  here  the  prisoner  would  not  know  how  to  make 
his  defence,  or  plead  auterfois  acquit^  by  reason  of  the  un- 
certamty.  And  where  new  words  are  introduced  into  a 
form  used  for  two  hundred  years,  it  is  fair  to  presume  that 
the  new  words  are  introduced  to  mean  something  different 
from  the  old  form,  the  more  especially  when  the  new  ex- 
pression '<  send  forth  "  has  a  definite  meaning,  and  the  other 
words  used  are  of  doubtful  import. 

The  case  was  considered  by  the  fifteen  Judges,  who  held 
the  conviction  right,  and  that  the  additional  words  added 
to  the  usual  form  might  be  rejected  as  surplusage  (£). 

(h)  The  prisoner  was  executed. 
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LIVERPOOL  SPRING  ASSIZES,  1848(a). 
{ChU  Side). 

BEFORE  BOL  BABON  BOLFE. 


March  26th. 

Defendant  let 
to  plaintiff  cer- 
tain premiaei, 
nnder  an  agree- 
ment that  the 
**  yearly  rent 
should  be  j^llO 
from  the  15th 
of  October, 
1847;''  and 
that  "  the  rent 


Clarke  v.  Holford. 

C'ASE. — The  Jirst  count  of  the  declaration  was  for  dis- 
training the  goods  of  the  plaintiff  when  there  was  no  rent 
due ;  the  second  was  for  taking  an  excesave  distress.  There 
was  likewise  a  count  in  trover. 

It  appeared  that  the  defendant  had  let  to  the  pliuntiff, 
who  was  a  sculptor,  certain  premises  situate  in  Eang-street, 
Manchester,  under  an  agreement,  the  material  parts  of  which, 
able  in  advance,  SO  far  as  the  present  action  was  concerned,  were  the  fol- 

if  the  landlord     i^^*    ^. 
required  the         lOWUlg:— 
lame."    At  the 
expiration  of 
thefirstquarter, 
the  defendant 
(the  landlord) 
aemanded 
27/.  10#.  for  a 
quarter's  rent 
tiien  due ;  and, 
ai  it  was  not 
paid,  he  dis- 
trained for  the 
£110  '.—Held, 
Jlni,  that,  after 
such  demand, 
he  had  a  right 
to  distrain  for 
the  27/.  lOf., 

but  not  for  the  ;f  110 ;  ieeotuUy,  that  if  the  jury  were  of  opinion  that  the  goods  t 
more  than  sufficient,  if  &irly  sold,  to  realize  the  27/.  10«.»  the  plaintiff  would  be  entitled,  under  « 
count  for  taking  an  excessive  distress,  to  recover  only  nominal  damages ;  thirdfy,  that,  in  as* 
sessing  the  damages  under  that  county  the  jury  were  at  liberty  to  inouire  whether  the  Uii  meui 
had  been  used  to  ascertain  the  value  of  the  goods  seized  and  sold,  although  it  appeared  that  tbcf 
had  been  duly  appraised,  and  that  they  were  sold  at  the  appraised  value ;  fourthly,  that,  nnder 
a  count  in  trover,  to  recover  damages  for  wrongfully  removing  fixtures  under  a  distress,  the 
plaintiff  was  entiUed  to  recover  the  value  of  the  fixtures  as  chattels  merely. 


"  Mr.  Holford  agrees  to  let,  and  Mr.  Clarke  agrees  to 
take,"  the  premises  in  question  *'on  the  following  terms. 
The  yearly  rent  to  be  £110  from  the  15th  of  October, 
1847;"  and  ''the  rent  shall  be  payable  in  advance  if  the 
landlord  require  the  same." 

After  the  expiration  of  the  first  quarter,  the  defendant, 
by  his  agent,  demanded  of  the  plaintiff  the  sum  of  27L  lOf. 
as  and  for  a  quarter's  rent  of  the  premises  in  question;  and 
this  sum  not  haying  been  piud,  he  afterwards,  withoat 
making  any  further  demand,  instructed  his  broker  to  did- 


(a)  These  cases  are  reported  by  John  A.  Roasell,  B.A.,  of  Gr»/3 
Inn,  Barrister-at-Law. 
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train  for  tbe  whole  rent^  yiz.  £110.  The  plaintifF's  goods  1848. 
were  accordingly  distrained  upon  and  sold ;  and  certain  fix- 
tures were  likewise,  under  colour  of  such  distress,  remored 
from  the  premises  and  sold.  The  goods  sold  under  the  dis- 
tress consisted  chiefly  of  sculptures,  casts,  and  other  articles 
of  that  description;  and  the  plaintiff,  in  order  to  support  the 
eecond  count  of  the  declaration,  gave  evidence  to  shew  that 
these  articles  had  been  appraised  by  incompetent  persons,  and 
that  they  had  been  sold  for  sums  which  were  much  under 
their  value.  On  the  first  count  of  the  declaration  it  was 
contended  for  the  plaintiff,  that  the  defendant  had  no  right 
to  distrain,  inasmuch  as,  by  the  terms  of  the  agreement  un- 
der which  he  became  tenant  to  the  defendant,  the  latter  had 
no  power  to  demand  payment  of  less  than  a  whole  year's 
rent;  and  that,  less  having  been  demanded,  there  was  at  the 
time  of  the  distress  no  rent  due.  And,  under  the  count 
in  trover^  the  plaintiff  claimed  damages  for  the  sale  of  the 
fixtures. 

Barnes  and  •/.  Henderson,  for  the  defendant. — ^First,  there 
is  no  count  in  this  declaration  under  which  the  plaintiff  can 
claim  for  the  fixtures.  iRoIfsy  B. — The  declaration  con- 
tains a  count  in  trover ;  that  is  sufficient  (£).]  Then  as  to 
the  first  count  of  the  declaration,  namely,  that  the  defendant 
distrained  when  no  rent  was  due:  it  is  submitted  that  either 
£110  or  27/.  10*.  was  due  for  rent  at  the  time  of  the  dis- 
tress complained  of.  By  the  agreement  between  these  par- 
ties, the  rent  of  the  premises  in  question  was  to  be  payable 
in  advance,  if  the  landlord  required  the  same.  Now  there 
is  proof  that  the  landlord  did  require  the  same ;  and  it  is 
submitted  that,  whatever  rent  was  then  payable,  actually 
became  due  by  virtue  of  such  requisition.  On  the  first 
count,  therefore,  the  plaintiff  must  fail.  But,  further,  the 
effect  of  the  requisition  of  a  quarter's  rent  was  to  make  all 
the  rent  due.    Looking  at  the  agreement,  the  rent  thereby 

(b)  And  see  DaUon  v.  WhiUem,  3  Q.  B.  961. 
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1848.  made  payable  iB,priin&  fade,  an  annual  rent;  and  this  being 
the  cafi^  the  requisition  made  the  whole  rent  due  ut  toSdo. 
The  second  count,  therefore,  is  not  sustainable.  Then  as  to 
the  third  count  This  distress  was  made  hj  the  defendant  a 
broker  under  an  authority  fix>m  the  defendant ;  but  the  de- 
fendant gave  the  broker  no  authority  to  distrain  upon  or 
remove  fixtures ;  the  authority  was  to  distrain  upcm  goods 
and  chattels  only.  The  removal  of  the  fixtures  was  thus 
an  unauthorised  act  of  the  defendant's  agent,  for  which,  it 
is  submitted,  that  the  defendant  is  not  liable.  Notwith- 
standing the  count  in  trover,  therefore,  the  plaintiff  as  to 
that  part  of  his  case  must  fidl. 

WiOdnSf  Serjt,  and  Cromptouj  contriL — Under  tins  agree- 
ment it  is  stipulated  that  the  rent  shall  be  payable  in  ad« 
vance,  if  the  landlord  require  the  same.  But  no  demand 
was  ever  made  by  the  defendant  before  distraining  on  the 
plaintifi^,  except  for  rent  in  arrear.  No  demand,  therefore, 
was  ever  made  according  to  the  contract  between  the  par- 
ties, and,  accordingly,  no  rent  became  due  by  reason  of  such 
demand.  The  demand  was  simply  for  a  quarter's  rent.  Bat 
in  this  case  there  could  be  no  quarter's  rent,  because,  under 
the  agreement,  the  rent  could  only  become  due  annually. 
At  all  events,  the  defendant  had  no  right  to  distrain  for 
£110.  On  this  point  the  case  oi MaUam  v.  Arden{c)  is  an 
authority  for  the  plaintiff.  In  that  case  the  defendant  re- 
served a  rent  payable  quarterly  or  half-quarterly,  if  required ; 
and  the  defendant  having  received  the  rent  quarterly  for  a 
twelvemonth,  it  was  held,  that  he  could  not,  without  notice, 
distrain  for  a  half-quarter's  rent :  and  Alderton,  J.,  in  deli- 
vering his  judgment,  said:  *'  Distress  is  in  ordinary  cases  a 
demand,  because  the  tenant,  by  his  baigam,  ought  to  be  at 
hand  to  pay  his  rent  when  due.  But  in  the  case  of  a  penal 
rent,  a  tenant,  not  knowing  whether  his  landlord  will  insist 
on  the  penal  rent,  is  not  bound  to  be  ready  to  pay  before 

(c)  lOBiiig.299. 
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notioe.  There  distiesB  is  not  equivalent  to  a  demand^  and 
cannot  be  made  before  a  demand  in  fact''  This  is  precisely 
in  point  for  the  plaintiff.  Inthiscase,  therentof  £110  was 
a  penal  rent,  and  accordingly  the  landlord  was  not  entitled 
to  distrain  for  it  without  notice.  As  to  the  last  point :  if 
the  broker  in  making  this  distress  acted  wrongfully^  the 
landlord  is  liable,  on  the  principle  of  reMpoTideat  superior. 
On  the  count  in  trover,  therefore,  the  plaintiff  is  entitled  to 
recover. 

Barnes  replied. 

BoLFE,  B.,  in  summing  up. — It  appears  to  me  that,  ac- 
cording to  the  terms  of  this  contract,  if  the  landlord,  at  any 
reasonable  time  before  making  the  distress,  demanded  any 
rent,  then  to  the  extent  of  that  demand  there  was  rent  due. 
Now  a  quarterns  rent,  namely  27L  10^.,  was  demanded  be- 
fore this  distress  was  made ;  and  I  think,  therefore,  that  the 
moment  that  sum  was  demanded,  and,  consequently,  before 
the  distress,  it  became  due.  It  is  clear  to  me,  therefore, 
that  on  the  first  count  the  plaintiff  must  fail.  Then  as  to 
the  second  count  The  plaintiff  says  that,  supposing  27/. 
lOs,  to  have  been  due,  you  the  defendant  distrained  for  £1 10, 
and  I  am  therefore  entitled  to  compensation.  And  so  I 
think  he  is.  The  defendant,  in  my  opinion,  had  no  right  to 
distrain  for  the  £1 10 ;  and  on  that  count,  therefore,  he  must 
ML  At  the  same  time,  however,  if  you  are  of  opinion  that 
the  goods  distrained  would,  if  fairly  sold,  have  realized  no 
more  than  the  sum  due,  viz.  27/.  10^.,  the  plaintiff  will  be 
entitled,  on  that  count,  to  nominal  damages  only.  As  to 
the  third  count  the  landlord  had  no  right  to  distrain  the 
fixtures,  and  for  the  value  of  these  the  plaintiff  is,  at  all 
events,  entitled  to  a  verdict 

WUkms,  Seijt,  submitted,  that  on  the  last  count  the 
plaintiff  was  entitled  to  damages  according  to  the  value  of 
the  fixtures  to  him,  and  not  merely  with  reference  to  the 
sum  for  which  they  sold. 
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1848.  RoLFE,  B. — I  think  that,  in  this  action^  the  pliuntiff  is 

entitled  to  recover  the  value  of  the  fixtures  as  chattels 
merely.  Probably  the  defendant  may  be  liable  to  another 
action  for  having  brought  them  into  that  state. 

Baines  submitted^  that  the  goods  in  this  case  having  been 
appraised  and  sold  according  to  law^  the  jury  could  not 
consider  the  question  as  to  whether  they  had  been  i^praised 
and  sold  at  the  best  price ;  and  he  referred  to  the  case  of 
Walter  v.  Riimbal{d)  where,  in  trover  for  goods  wrongMy 
distrained,  the  jury  found  a  special  verdict ;  and,  on  its  bang 
objected  thereto  that  the  jury  did  not  find  that  the  goods 
were  sold  for  the  best  price,  the  Court  answered,  •*  that  Aat 
shall  be  intended,  since  the  appraisers  were  swom"(^)* 

KoLFE,  B. — ^It  is  for  the  jury  to  say  whether  or  not  the 
goods  in  this  case  were  to  be  valued  as  if  they  had  been 
mere  ordinary  goods ;  and  I  think  that,  unless  they  are  sa- 
tisfied that  the  best  means  were  taken  in  order  to  ascertain 
their  value,  the  fact  of  their  having  been  sold  at  the  appraised 

value  makes  no  difierence. 

Verdict  for  the  plaintiC 

fVilkinSy  Seijt.,  and  Crompton,  for  the  plaintiff. 

Baines  and  J,  Henderson,  for  the  defendant. 

[Attomies— -B/air,  and  Cunliffes  ^  Cb.] 

(d)  1  Ld,  Raym.  53.  (e)  See  res.  5. 


NORTHERN  SPRING  CIRCUIT,  11  VICT. 


Elliott  v.  Heoinbotham.  March  27th. 

-UEBT  for  goods  sold  and  deliTcred.      Plea,  never  in-  A.  sold  to B., by 

debtpd  Bamplctwcnty- 

^^^^^'  four  lacks  of 

It  appeared  that  the  plaintiff,  by  his  agent,  had  sold  to  flo^r,  part  of  a 

tbe  defendant,  by  sample,  twenty-four  sacks  of  a  particular  beiongingtoA., 

kind  of  flour,  called  "  Thorpe's  XX.  flour,"  at  67*.  per  J^g  aTihe 

sack.     At  the  time  of  the  sale,  the  twenty-four  sacks  of  o^M?Md  he 

flour  in  question  were  lying  at  the  warehouse  of  one  Moore,  «i»o  gave  B.  a 

a  carrier,  in  Manchester;  and  they  formed  part  of  a  lot  of  on  M.,  in  pur. 

217  sacks  of  "Thorpe's"  flour  belonging  to  the  plaintiff,  S'^^rfrr!^ 

which  were  then  lying  at  the  same  warehouse.     The  sale  *^«nty-fonr 

•^  ^  sacks  of  flour  to 

was  merely  a  general  sale  of  twenty-four  sacks  of"  Thorpe's"  B.'s  name  in 
flour,  accompanied  by  the  handing  over  to  the  defendant  of  afterwards  de- 
a  delivery-order  on  Moore ;  and,  after  the  sale,  twenty-four  S^o?tSr* 
sacks  of  '^Thorpe's"  were  transferred  to  the  defendant's  flour  to  B., 

.     .         which  B.  paid 

name  in  Moore's  books,  but  there  was  no  appropriation  for.  No  appro- 
made  by  Moore  for  the  defendant  of  any  particular  twenty-  pH^wf.r  *°^ 
four  sacks.     Of  the  quantity  of  flour  so  sold  as  above  men-  twenty-four 

^  •'  ^  sacks  was  ever 

tioned,  twelve  sacks  were  subsequently  delivered  by  Moore  made  for  B. 
to  the  defendant,  and  paid  for  by  the  latter ;  and  these  tained  in  the 
twelve  sacks  had,  it  appeared,  been  taken  indiscriminately  S^^y^^"^^ 
from  the  bulk.     On  examining  these  twelve  sacks  the  de-  found,  on  ex- 

amination,  not 

fendant  discovered,  that  the  quality  of  the  flour  they  con-  to  correspond 

tained  did  not  correspond  with  the  sample ;  and  he  after-  p|g^  and  B? wm- 

wards  complained  of  this  to  the  plaintiff's  agent,  and  wished  J^JwUo^  "" 

to  be  relieved  from  taking  the  remainder.     To  this  the  or  pay  for  the 

plaintiff's  agent  refused  to  accede  ;  but,  at  the  same  time,  twelve  :—J7e/<;, 

he  offered  to  aUow  the  defendant  to  take,  instead  of  them,  noVrcw^the 

twelve  sacks  of  flour  of  another  mark.     The  defendant,  P"©©  o^  ^^ 

twelve  sacks 

however,  never  applied  to  Moore,  either  for  the  remainder  in  an  action  for 
of  the  flour  originally  sold,  nor  for  that  which  the  plaintiff's  S^er^.  *" 
agent  had  offered  to  substitute  for  it ;  and  at  the  time  the  ,^X  a*S^; " 
action  was  brought  there  were  remaining  in  Moore's  ware-  goods  bargained 

^^  ,  and  sold  would 

house  twelve  sacks  of  the  lot  of  217  of  "  Thorpe's  "  flour,  ije,  quare  ? 
which  were  there  at  the  time  of  the  sale,  and  which  twelve 
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sacks^  the  plaintiff  contended,  had  been  sold  and  deliyered 
to  the  defendant 

BoLFE,  B. — How  is  it  made  out  that  these  goods  were 
sold  and  deliyered  to  the  defendant? 

Monky  for  the  plaintiff. — The  effect  of  the  deliveiy-order 
handed  by  the  plidntiff 's  agent  to  the  defendant^  and  the 
consequent  transfer,  by  Moore,  of  twenty-four  sacks  of 
"  Thorpe's  "  flour  in  terms  of  the  contract,  and  of  that  order, 
into  the  defendant's  name,  constituted  Moore  the  agent 
of  the  defendant ;  and  this,  it  is  submitted,  is  suffi<uent  proof 
to  support  a  count  for  goods  sold  and  deliyered. 

Watson^  contrk — There  is  no  proof  of  a  spedfic  sale  of 
any  twenty-four  sacks  of  flour  to  the  defendant.  It  is 
eyident,  therefore,  that  an  action  for  goods  sold  and  de- 
liyered will  not  lie  in  this  case ;  and  it  is  a  question  whether 
eyen  goods  bargained  and  sold  would  lie. 

BoLFE,  B. — The  single  question  in  this  case  is,  whether 
these  goods  were  sold  and  deliyered?  I  think  they  were 
not.  Probably  it  was  a  bargain  and  sale :  but  that  is  a 
yery  different  case  from  one  of  goods  sold  and  deliyered  (a). 

Accordingly  the 

Plaintiff  was  nonsuited. 

Monk  and  T.  Jones^  for  the  plaintiff. 

Watson,  for  the  defendant. 

[Attomies— £rom«r,  and  Ferns.'] 


(a)  See  the  case  of  Wood  v. 
Tassell^  6  Q.  B.  234,  in  which  it 
was  held,  that  the  goods,  the  sub- 
ject of  that  action,  had  been  deli- 
yered, because  it  was  clear  that 
the  vendees  knew  that  they  were 
lying  at  a  certain  warehouse  to 
their  use,  and  that  they  might, 


by  applying  to  the  warehouse- 
man, have  obtained  them.  Ia 
that  case,  however,  it  appeared 
that,  after  the  sale,  the  vendees 
had  had  the  goods  weighed  at  the 
warehouse;  and  this  circumstance 
distinguishes  it  from  the  case  in 
the  text. 
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Allen  v.  Edmonson.  March  27th. 

UeBT  for  goods  sold  and  delivered*  If  tiie  holder  of 

The  defendant  pleaded,  amongst  other  pleas,  a  plea  which  boi  gends  a 

stated  in  substance,  that,  as  to  99i  15*.  parcel  &c,  he  the  S^timr**' 

defendant  delivered  to  the  plaintiff,  on  account  of  that  sum,  u>d  daring 

,  buirinfii  hourSt 

a  bill  of  exchange  for  the  sum  of  99/.  15*.,  which  bill  was  to  the  place  of 
iadoraed  by  the  defendant ;  and  that  the  plaintiff  did  not  p^^ho^b 
give  to  the  defendant  due  notice  of  the  dishonoiu*  of  the  said  enti^d  to  re- 

°^  ^  ceive  notice  of 

bill    To  this  the  plaintiff  replied,  that  he  did  ^ve  to  the  the  dishonour 
defendant  due  notice  of  the  dishonour  of  the  said  bill.  the  purpose  of 

In  order  to  shew  that  due  notice  of  dishonour  had  been  ^^Sf  ajodthere 
pven  by  the  plaintiff,  it  was  proved,  that  he  the  plaintiff  ^  no  one  in 
took  the  bill  in  question,  as  indorsee  from  the  defendant,  in  receive  it,  that 
payment  for  goods.      The  bill  became  due  in  London,  on  "  ^bla  notice^ 
the  2nd  of  October,  1847.     It  was  duly  forwarded  to  Man-  ^^  dishonour, 
cheater,  where  the  parties  resided,  and  it  was  taken  by  a 
derk  of  the  plaintiff,  in  due  time  and  during  business  hours, 
to  the  counting-house  of  the  defendant,  for  the  purpose  of 
hifl  giving  notice  that  it  had  been  dishonoured.     On  the 
arrival  of  the  derk  at  the  defendant's  counting-house,  he 
found  that  it  was  shut  up,  and  that  there  was  no  one  on  the 
spot  to  whom  he  could  deliver  his  message  ,*  and  he  afler^ 
wards  called  at  the  counting-house  several  times,  but  with- 
out being  able  to  obtain  admittance,  or  seeing  any  one 
with  whom  to  leave  the  notice.     Accordingly,  no  notice  of 
the  dishonour  of  the  biU  was  ever  lefl  for  the  defendant. 

Athertan,  for  the  plaintiff — The  case  of  Crosse  v. 
Sinith  (a)  is  an  authority  to  shew,  that  what  was  done  in 
this  case  was  sufficient  to  sustain  the  allegation  in  the  plain- 
tiff'a  replication,  viz.  that  he  did  give  due  notice  of  the 
dishonour  of  this  biU.     The  facts  of  that  case,  as  they  were 

(a)  1  M.  &  Sel.  545. 
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1848.  stated  by  Lord  EUenboroughy  in  deliyeriiig  the  judgment  of 
the  Court,  are  very  like  those  of  the  case  now  under  con- 
sideration. The  bill,  which  was  the  subject  of  dispute  in 
that  case,  became  due  in  London  on  the  12  th  of  April, 
1810.  On  the  next  day  it  was  returned,  with  a  protest, 
to  the  indorsee  at  HuU,  who  received  it  on  Sunday,  the 
15  th  of  April.  On  the  Monday,  between  ten  and  eleven  in 
the  morning,  the  indorsee's  cashier  took  it  to  the  counting- 
house  of  the  drawers,  to  give  notice — ^knocked  at  the  door 
and  found  nobody  there ;  and,  after  waiting  a  few  minutes, 
he  returned  to  the  counting-house  of  the  indorsee.  '*  That," 
said  Lord  EUenborough  (i),  **  brings  it  to  the  question, 
whether  sending  a  bill  by  a  derk  after  ten  o'clock,  and 
knocking  and  waiting  at  the  counting-house  door,  was 
sufficient  notice  in  point  of  law :  and  we  think  that  it  was. 
The  period  from  ten  to  eleven  was  a  time  during  which  a 
merchant's  counting-house  ought  to  be  open,  and  some  per- 
son expected  to  be  met  with  there.  The  counting-house  b 
the  place  where  all  appointments  respecting  the  joint  busi- 
ness, and  all  notices  should  be  addressed ;  and  it  is  the  dnty 
of  the  merchant  to  take  care  that  a  proper  person  be  in 
attendance.  It  has,  however,  been  argued,  that  notice  in 
writing  left  at  the  counting-house  or  put  into  the  post  was 
necessary :  but  the  law  does  not  require  it — and  with  whom 
was  it  to  be  left  ?  Putting  a  letter  in  the  post  is  only  one 
mode  of  giving  notice :  but  where  both  parties  are  residing 
at  the  same  post  town,  sending  a  derk  is  a  more  r^olar 
and  less  exceptionable  mode."  On  the  authority  of  this 
case,  therefore,  it  is  clear  that  the  present  defendant  had 
sufficient  notice  of  the  dishonour  of  the  bill  in  question. 

Martifiy  contril,  submitted,  that  the  facts  proved  might 
shew  a  sufficient  excuse  for  not  giving  the  defendant  notice  of 
dishonour,  but  that  they  were  not  equivalent  to  such  notice. 

(h)  1  M.  &  Sel.  554. 
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The  allegation  in  the  replication,  however,  was,  that  notice         1848. 
of  dishonour  had  been  given ;  and,  consequentiy,  that  allega- 
tion was  not  supported  by  tiie  evidence. 

BoLFE,  B. — ^I  understand  Mr.  Atherton  to  say,  that  if,  as 
was  done  in  this  case,  a  party  sends  a  messenger  once,  in 
due  time  and  during  the  hours  of  business,  to  the  place  of 
business  of  another  party,  who  is  entitied  to  have  notice  of 
the  dishonour  of  a  bill,  for  the  purpose  of  giving  such  no- 
tice, and  there  be  no  one  there  to  receive  it,  that  is  equiva- 
lent to  verbal  notice;  and,  on  the  authority  of  tiie  case 
referred  to,  I  am  of  opinion  against  the  defendant  on  this 
point.  In  that  case  Lord  JEHenbarouffh  says  expressly,  that 
the  Court  were  of  opinion,  that  "  sending  the  bill  by  a 
derk  after  ten  o'clock,  and  knocking  and  waiting  at  the 
counting-house  door,  was  sufficient  notice  in  point  of  law." 
But  for  that  case,  I  should  have  been  inclined  to  rule,  that 
by  tiiese  drcumstances  notice  of  dishonour  had  merely  been 

dispensed  with. 

Verdict  for  the  plaintiff. 

Atherton,  for  the  plaintiff. 

Martin,  for  the  defendant. 

[Attomies— ^^^  and  J.  H.  Law.] 


CASES  ON  THE 
(^Croum  Side). 

BEFORE  MR.  BARON  ALDERSON. 


March  27th.  Rbgina  v.  Abraham. 

A  statement        1  HE  priBoner  was  indicted  for  burglary. 
wntT  before"'        ^^  appeared  that  the  shop  of  the  prosecutor  had  been 
so^icionat-      broken  into,  and  a  number  of  jars  oontaining  sweetmeats 
and  before         Stolen  therefirom;  and  the  eyidence  on  which  the  prisoner 
in  order  to  '      was  charged  was,  that,  shortly  after  the  robbery,  four  gla^s 
poeaewion  of"  J*™  Containing  sweetmeats  which  had  been  taken  from  the 
property,  whidi  prosccutor's  shop,  wcte  found  in  the  prisonei^s  house.     The 
charged  with      jars  SO  found  were  not  in  any  way  concealed. 
is*admiii8ibie  *         The  prisoner^s  counsel,  in  addresang  the  jury  for  the 
him J**"*^  ^°'    defence,  urged  that  this  last  circumBtance  was  oonostent 
with  the  account  which  the  prisoner  himself  had,  as  he  was 
instructed,  given  of  the  way  in  which  the  articles  in  ques- 
tion had  come  into  his  possession;  namely,  that  he,  the 
prisoner,  had  found  them  in  a  field,  as  he  was  going  from 
his  own  house  to  a  well  for  water.     But  no  witnesses  were 
called  to  prove  this^tatement. 

Alderson,  B.,  in  charging  the  jury,  said,  that  if  it  had 
appeared  that,  before  suspicion  attached  on  the  prisoner,  he 
had  given  this  account  of  his  possession  of  the  property  to 
his  neighbours, — ^the  property  being  there  at  the  time,  and 
before  search  made, — ^he  had  not  the  shghtest  doubt  that, 
valeat  quantum^  this  would  have  been  very  competent  evi- 
dence for  the  prisoner. 

The  prisoner  was  found  guilty. 

Monky  for  the  prosecution. 

J.  PoUockf  for  the  prisoner. 
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(Gvil  Side). 

BEFORE  MB.  BARON  ROLFE. 


Galley  (Administratrix  of  J.  Gralley,  deceased)  v.         March  29th. 
Taylor. 

Assumpsit  on  a  guarantee  given  by  the  defendant  to  To  assamptit 
J.  Galley,  the  intestate,  to  secure  payment  of  the  price  of  Sj*t£^" 
any  cottons  which  might  be  sold  to  one  Milne  by  tiie  said  5d"^Iw^th*^" 

J.  Galley,  to  the  extent  of  £300.  guarantee  was 

The  defendant  pleaded  several  pleas ;  one  of  which  was,  on  Mrtain"" 
in  sabetancc,  as  follows :  viz.  that  the  contract  of  guarantee  u^ttdThilu. 
in  the  declaration  mentioned  was  entered  into  by  the  de-  ^>»i»t7  ©^  *»Jm 

i»   J  /.    1  . 1    T     *^*  defendant 

lendant  upon  the  statement  and  assurance  of  the  said  J.  thereunder,  and 

Galley,  the  intestate,  that  performance  of  the  said  contract  traveraed  this 

would  not  be  enforced  against  him  by  the  said  J.  Galley,  ^^'^^^f' 

or  by  any  one  claiming  through  him ;  and  upon  a  repre-  state  of  the  re- 

sentation  by  the  said  J.  Galley,  that  the  said  guarantee  was  tiff  waa  not  at  ' 

wanted  by  him,  merely  for  the  satisfaction  of  certain  bankers  ^^^^  SmU^u 

of  the  said  J.  Gralley  to  the  defendant  unknown ;  and  that  bUityofefi- 

,  •'  dence  to  prove 

the  said  contract  of  guarantee  was  entered  into  by  the  what  those 

defendant  on  those  conditions  only.  thegromld'that 

Keplication,  traversing  the  above  plea.     Issue  thereon.       Sewn  to\^°e 

It  appeared  that  J.  Galley,  the  intestate,  had  been  a  been  reduced 
1    1        •&  <->i  .  A      ^^^  writing, 

cotton-merchant,  and  that  Milne  was  a  cotton-spinner.     At 

the  time  the  guarantee  declared  on  was  given,  Milne  owed 

J.  Galley  £1000,  which  was  secured  to  the  latter  by  a 

mortgage  of  the  former's  mill ;  and  he  likewise  owed  to  J. 

Galley  the  sum  of  £147  for  money  lent ;  and  it  was  stated 

>n  the  opening  of  the  defendant's  case,  that,  at  the  time  the 

guarantee  was  entered  into,  the  defendant  was  told  by  J. 

Salley,  that  the  said  guarantee  was  being  taken  from  him, 

^he  defendant,  merely  as  a  matter  of  form,  and  only  for  the 

purpose  of  its  being  shewn  to  his,  J.  GtJley's,  bankers. 


Oallet 


V, 

Taylor. 
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who  had  expressed  some  dissatisfaction  at  the  state  of  hb 
account,  owing  to  his  advances  to  Mihie. 

On  its  being  proposed  to  give  evidence  in  support  of  this 
statement, 

Martin^  for  the  plaintiff,  objected. — This  is  a  parol  state- 
ment qualifying  a  written  contract,  and  there  is  no  dilu- 
tion that  any  fraud  was  practised  on  the  defendant.  But, 
in  the  absence  of  fraud,  it  must  be  shewn  that  such  quali- 
fying statement  was  reduced  into  writing,  otherwise  it  can- 
not be  received  in  evidence. 

BoLFE,  B. — Then  what  becomes  of  your  issue  on  the 
special  plea?  If  there  had  been  a  written  qualificataon  oi 
this  guarantee,  that  would  have  been  admissible  in  evidence 
under  the  general  issue.  The  special  plea  may,  therefore, 
be  a  bad  plea;  but,  however  this  may  be,  I  do  not  see  how, 
in  the  present  state  of  the  record,  I  can  exclude  the  evi- 
dence. 

The  case  afterwards  went  to  the  jury ;  and  there  was  a 

Yerdict  for  the  plidntiff. 
Martin  and  Cramptonf  for  the  plaintiff. 
Knowles  and  J.  Simon,  for  the  defendant. 
[Attomies— Parry,  and  HarrU.'] 
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Mabbiott  v.  Cotton.  March  QOth^ 

Assumpsit. — The  deckration  stated  a  oontract  where-  Whera  tenant 
by  the  plaintiff  agreed  to  let,  and  the  defendant  agreed  to  to'^k^p't^^^ 
take  a  certun  mill,  to  hold  of  the  plaintiff  for  seven  years,  ^pSJ'Si^g 
at  a  yearly  rent  of  £65,  payable  quarterly ;  the  defendant  the  tenancy, 

•        :    ,  ^.  .        .  .    ^     .*       u     ^  and,  before  the 

agreeing  to  keep  the  premises  m  repair  durmg  the  tenancy;  expiration  of 
and  it  contained  two  breaches :  the  first,  for  the  non-pay-  ^OTi^iiTroii^ht' 
mentof  a  quarter's  rent;  and  the  second,  for  not  keeping  f*^**?^/'^'" 
the  premises  in  good  repair,  but  leaving  them  in  bad  re-  agreement,  the 

o  plaintiff  ia  en- 

Pair,  &C.  titled  to  recover 

Pleas:  ^rjf,  non  assumpsit;  and,  secondly,  to  the  second  ^^^JlJ^n^*' 
breach,  a  special  plea,  which  stated,  in  substance,  that  the 
premises  were  in  good  repair  until  they  were,  without 
any  default  on  the  part  of  the  defendant,  destroyed  by  an 
acddental  fire.     To  this  plea  the  plaintiff  replied  de  mjurid. 

The  plaintiff  was  trustee  in  fee  of  the  mill  in  question ; 
and,  on  the  11th  of  April,  1845,  he  let  it  to  the  defendant 
under  a  written  agreement,  to  hold  for  seven  years  on  the 
terms  stated  in  the  declaration.  There  was  a  clause  in  the 
agreement  respecting  insurance,  on  which  nothing  turned. 
On  the  12tii  of  October,  1847,  the  mill  was  burnt  down  by 
an  accidental  fire ;  and  it  was  admitted  on  both  sides,  that 
it  would  be  necessary  to  expend  the  sum  of  £675,  in  order 
to  restore  the  mill  to  the  state  of  repair  contracted  for  by 
the  above  agreement.  On  the  first  issue,  the  jury  found  a 
verdict  for  the  plaintiff,  with  16/.  58.  damages ;  and  on  the 
second  issue  they  found  a  verdict  for  the  defendant.  It 
was  contended  for  the  plaintiff,  however,  that  the  second 
plea  was  bad ;  and  the  jury  having  been  asked  to  assess  the 
damages  to  which  the  plaintiff  would  be  entitied,  contin- 
gentiy  on  the  Court  above  being  of  that  opinion,  it  was 
argued  that,  on  the  question  of  contingent  damages,  the 
plaintiff  would  be  entitled  to  substantial  damages,  and 
not  to  nominal  damages  only,  on  the  second  issue. 

VOL.  n.  o  o  N.  p.  . 
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1848.  RoLFE,  B.,  however^  was  of  opinion  that  the  plaintiff 

would  not  be  entitled  to  recoYer  subetantial  damages  until 
the  tenancy  had  expired ;  otherwise  he  might  put  the  £675 
into  his  pocket,  and  then  bring  another  acdon  against  the 
defendant  fbt  non-repair,  in  which  action  he  would,  on  the 
prindple  contended  for,  be  entitled  again  to  leoover  sub- 
stantial damages.  The  plaintiflf,  he  thou^t,  could,  at  moet, 
recover  damages  finr  the  premises  continuing  out  of  repair 
up  to  the  oommenconent  of  the  action ;  and  he  did  not 
see  how  those  damages  could  be  other  than  nominaL 

The  jury  accordingly  assessed  the  contingent  damages  on 
the  second  issue  at  Is.  (a). 

fFaimm  and  CawUmg,  for  the  plaintiff. 

Martin  and  AAerUmj  for  the  defendant 

[Ationue»->/>isoa,  and  Bmniimg.'] 

(a)  The  reporter  was  &vored     who  wasof  ooonsel  for  the  plain- 
with  a  note  of  the  above  case  by      tiff  therein, 
his  learned  friend  Mr.  Cowling^ 


Martik  31jf.  MooRE  v.  Maxwbll  and  Others. 

A.,  asaperctf-  x\.SSUMPSIT  for  work  and  labour,  and  commission, 
l^mdiarge'  Plcas:  uon  assumpscrunt,  except  as  to  part;  and  payment 
^!^]^^  of  that  part  into  court 

tnte,"b]soom- 

minion  being  It  appeared,  from  the  statement  of  the  plaintiff's  counsel, 
Some  time  after  that  the  defendants  were  merchants  in  the  African  trade, 

hia  departiire» 

hit  priocipels  deqMtched  anotber  ihip,  edled  tbe  ** Windermere,"  to  Cakbar,  with  instmetioaf  to 
A.  to  find  a  caifo  for  her,  and  to  consider  her  '*  in  one  torn  "  with  the  "  Magistrate,*"  and  of- 
fering him,  in  respect  of  this  second  ship,  a  commission  of  2^  per  cent.  A.  wrote  to  his  prind- 
pals,  rejecting  the  2\  per  cent,  commission ;  but,  notwithstanding  this,  he  proceeded  to  load  tie 
**  Windermere,"  that  coarse  being,  in  his  view,  the  best  for  his  principals  z^-Heid^  that,  u  he  hid 
acted  on  the  instmctionsof  his  principals  in  loading  the  **  Windermere,"  he  was  bound  by  their 
offer  as  to  commission,  and  could  not  reoover  more  than  2^  per  cent,  in  respect  of  the  cargo  of 
that  ship. 
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and  that  the  plaintiff  was  a  supercarga  The  trade  of  the  1848. 
African  coast  is  carried  on  by  barter,  and  skilled  super- 
cargoes are  sent  out  with  the  ships  engaged  in  that  trade, 
it  being  a  matter  requiring  considerable  tact  to  assort 
the  cargoes  for  barter,  so  as  to  get  the  largest  quantity  of 
African  produce  for  the  smallest  quantity  of  goods.  At 
the  time  the  letter  next  hereinafler  mentioned  was  written, 
the  defendants  were  about  to  despatch  a  ship,  called  the 
"Magistrate,"  to  the  coast  of  Africa;  and  they  wrote  a 
letter  to  the  plaintifi^  offering  to  engage  him  as  supercargo. 
That  letter  contained  the  following  passage : — "  Your  allow- 
ance on  this  voyage  is  5  per  cent,  on  the  nett  cash  proceeds 
of  palm  oil  of  merchantable  qizality;"  and  the  plaintiff 
afterwards  sailed  for  Calabar  in  the  "  Magistrate  "  on  these 
terms.  On  the  28th  January,  1847,  after  the  plaintiff  had 
sailed,  the  defendants  again  wrote  to  the  plaintiff,  stating 
that  they  were  about  to  send  out  a  ship  called  the  "  Win- 
dermere" to  Calabar;  and  as  it  was  the  practice  in  the 
Calabar  river  for  vessels  to  take  their  turns  in  loading  and 
discharging,  the  plaintiff  was  requested  in  that  letter  to 
"  consider  the  two  vessels  in  one  turn."  This  letter  was 
received  by  the  plaintiff  in  due  course ;  and  he  immediately 
set  to  work  to  make  preparations  for  procuring  a  cargo  for 
the  "Windermere."  After  this,  the  defendants  wrote, 
announcing  the  despatch  of  the  "  Windermere,"  and  sug- 
gesting that  she  should  be  loaded  out  of  the  cargo  of  the 
"  Magistrate ;"  and  with  reference  to  the  plaintiff's  com- 
mission for  loading  her,  they  stated,  "  We  shall  allow  you 
the  full  conunission  which  is  allowed  for  loading  a  second 
ship  in  the  same  river,  viz,  2^  per  cent."  After  the  re- 
ceipt of  this  letter,  the  plaintiff  wrote  to  the  defendants  as 
follows : — "  I  do  not  consider  2^  per  cent,  an  adequate  re- 
muneration for  loading  the  ^Windermere.'"  But  it  was 
stated,  that,  notwithstanding  this,  the  plaintiff  did,  in  fact, 
on  the  arrival  of  that  vessel,  proceed  to  load  her,  agreeably 
to  the  above  instructions ;  and  it  was  contended,  that,  he 
having  done  so  in  the  exercise  of  what  he  considered  to  be 

oo  2 
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1848.  a  sound  discretion,  reference  being  had  to  the  instmcdcms 
received  from  the  defendants,  and  not  having  bargained  to 
take  2j^  per  cent.,  it  was  for  the  jury  to  say  to  what  com* 
mission  he  was  reasonably  entitled;  and  it  was  farther  am- 
tended,  that,  as  the  defendants  had,  by  their  instractions  to 
the  plaintiff  to  load  the  ''  Windermere  "  out  of  the  caigo  of 
the  *^  Magistrate,'*  made  the  getting  of  the  two  caigoes  one 
transaction  in  fact,  he  was  entitled  to  5  per  cent,  commisflion 
in  both  cases. 

Before  the  evidence  for  the  plaintiff  was  gone  into, 

Watson,  for  the  defendants,  submitted  that  the  question 
in  the  cause  turned  entirely  on  the  letters  which  had  passed 
between  the  defendants  and  the  plaintiff.  The  plaintiff  was 
under  no  contract  to  load  the  **  Windermere ;"  it  was  op- 
tional on  his  part  to  do  this  or  not.  The  case,  in  short,  was 
just  this,  namely,  that  the  ''Windermere"  having  been 
sent  out  on  certidn  terms,  which  appeared  by  the  defend- 
ants' letters  to  the  plaintiff,  the  latter  chose  to  take  that 
vessel,  and  to  load  her  agreeably  to  the  defendants*  instruc- 
tions ;  but  it  was  impossible  to  say  that  the  defendants  had 
ever  contracted  to  pay  more  than  2^  per  cent,  for  that 
service. 

Martin  replied. 

RoLFE,  B. — I  think  that  the  plaintiff  might  have  said, 
in  answer  to  the  defendants'  letter,  ''  I  will  not  load  the 
'  Windermere'  on  those  terms."  I  own  that  I  took  Mr. 
WaU&fCs  view  of  the  case  whilst  the  letters  were  being 
read. 

The  parties  ultimately  agreed  to  withdraw  a  juror. 
Martin  and  Athertan,  for  the  plaintiff. 
Watson  and  Crompton,  for  the  defendants. 
[Attomies — Yatei^  jun.,  and  NcrrtB,'} 
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Sanders  and  Others  v.  Jabieson.  April  la. 

Assumpsit  for  goods  bargained  and  sold*     The  ma-  Aciutomofthe 
terial  plea  was  non  assumpsit  mL^^Zt, 

It  appeared  that  the  plaintifls,  on  the  4th  of  May,  1847,  J^^^'b^l^k 
sold  to  the  defendant  a  quantity  of  white  Indian  corn,  on  if  the  buyer 
the  following  terms,  viz. — **  350  quarters    white  Indian  day  the  com  is 


com,  at  52s.  free  on  board,  ship-damaged  rejected;  pay-  So^bSTm? 
ment  in  one  month;"  the  meaning  of  which  last  stipula-  *«i«ctit^cMi- 

not  afterwards 

tion  appeared  to  be,  that  the  vendee  was  allowed  a  month  reject  it,  or  re- 
to  take  the  com  away.  By  defendant's  direction,  the  com  ^^le  price  :-^ 
was  to  be  shipped  for  Drogheda,  in  Ireland.     There  was  j^;,Slccn8- 

contradictory  evidence  as  to  whether  the  sale  had  been  by  torn. 

.  5«md/«,that 

sample,  and  if  so,  by  what  sample ;  but  it  was  proved,  that^  an  article  told 

after  the  sale,  an  agent  had  been  appointed  by  the  defendant  not^uiy^ 
to  superintend  the  weighing  and  loading  of  the  com  sold,  be  rqected  aa 
and  that  on  the  22nd  or  25th  of  May,  whilst  the  loading  iponding  wlUi 
was  going  forward,  this  man,  thinking  that  the  com  was  ^ept  within  a 
not  good,  took  a  portion  of  it  to  the  defendant  in  a  hand-  ««o«»^l«'*»«- 
kerchiei^  and   pointed  out  to  him  certain  defects  in  its 
quality.     The  defendant,  however,  notwithstanding  this, 
ordered  the  man  to  go  back  to  the  ship,  and  to  proceed 
with  the  weighing  and  loading.     The  com  was  accordingly 
shipped  for  Drogheda  ;  and  on  its  arrival  there,  and  about  a 
month  after  the  sale,  the  consignee  wrote  complaining  of  its 
quality,  and  rejecting  it;  whereupon  the  defendant  refused 
to  pay  the  purchase-money. 

Evidence  was  given  of  the  following  custom  of  the  Liver- 
pool com-market,  namely,  that,  if  com  be  sold  by  sample^ 
and  the  buyer  does  not,  on  the  day  the  com  is  sold,  examine 
the  bulk  and  reject  it,  he  cannot  afterwards  reject  it,  or 
refuse  to  pay  the  whole  price ;  and  it  was  further  proved, 
that,  as  the  Liverpool  corn-market  closes  at  half-past  one 
o'clock  in  the  aftemoon,  sales  made  later  in  the  day  were, 
for  the  purpose  of  thb  custom,  regarded  as  sales  of  the  day 
following. 
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1848.  Such  being  the  principal  facts  of  the  case,  it  was  con- 

tended by 

Martin,  for  the  plaintiffs,  firsts  that  the  com  which 
was  the  subject  of  the  contract  of  the  4th  of  May  had 
not  been  sold  by  sample.  The  meaning  of  that  contract 
was,  that  the  sale  was  of  com  which  had  not  been  ''  ship- 
damaged  ;"  and  the  buyer  being  thus  put  on  his  guard  as  to 
this,  had  a  right  to  reject  such  part  of  it  as  was  ship-damaged. 
But  it  was  clear  that  this  rejection  should  have  taken  place 
within  a  reasonable  time, — at  all  events  before  the  oom  was 
shipped  from  Liverpool ;  for  the  defendant's  own  agent  had 
taken  a  sample  of  the  com  before  it  left  Liverpool,  and  had 
pointed  out  to  him  the  very  defect  now  complained  of^  and 
yet  he  had  ordered  it  to  be  sent  to  Ireland.  He  had  there- 
fore elected  to  accept  the  com^  and  he  could  not  now  reject  it 
But,  secondly,  if  the  jury  should  be  of  opinion  that  the  sale 
was  by  sample,  then  the  defendant  would  be  bound  by  the 
custom  of  the  Liverpool  corn-market;  and  it  was  clear,  that, 
according  to  that  custom,  it  was  now  too  late  to  seek  to 
reject  the  com,  or  to  reAise  to  pay  the  price. 

BoLFE,  B.,  in  summing  up,  said: — Although  no  mention 
is  made  in  this  contract  of  the  sale  being  by  sample,  still  I 
suspect  that,  if  the  matter  were  investigated,  it  would  appear 
that  a  contract  for  the  sale  of  com  is  always  a  contract  for 
a  sale  by  sample,  since  there  must  of  necessity  be  something 
done  in  all  cases  to  identify  the  article ;  and  then,  supposing 
this  to  have  been  a  sale  by  sample,  the  first  question  is,  by 
what  sample  was  the  com  sold  ?  This,  however,  is  a  matter 
which  is  not  at  all  cleared  up  by  the  evidence ;  but  the  ques- 
tion is  entirely  for  you. 

On  the  other  point  in  the  case  I  must  say,  that,  inde- 
pendently of  any  custom  of  trade,  when  the  question  comes 
to  be  between  a  party  who  has  sold  a  commodity  like  corn, 
(one  that  varies  so  much  in  price),  and  the  party  who  has 
purchased  that  commodity,  evidence  of  objections  made  to 
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the  quality  of  the  com,  as  not  being  equal  to  sample,  par-  1848. 
ticularly  when  made  so  long  after  the  sale  as  in  this  case, 
is  to  be  received  with  much  caution.  But,  haying  reference 
to  the  evidence  of  the  custom  as  given  in  this  case,  it  seems 
to  me,  that,  if  the  custom  be  as  has  been  stated,  that  must 
make  an  end  of  the  case,  even  assuming  that  the  com  was 
sold  by  sample,  and  that  it  did  not  correspond  with  the 
sample.  The  custom  as  stated  is,  that  the  vendee  must 
make  his  objection  on  the  spot,  and  at  the  time ;  and  that 
custom,  if  it  exist,  is,  I  think,  a  perfectly  reasonable  one, 
aad  one  to  be  much  approved  of.  It  is,  of  course,  for  you 
to  say  whether  the  custom  has  been  proved ;  and  on  this 
subject,  therefore,  I  will  make  only  one  remark,  naipely, 
that  the  rule  which  has  been  stated  to  prevail  in  the  Liver- 
pool corn-market,  in  consequence  of  this  custom,  as  to  sales 
made  late  in  the  day,  appears  to  me  to  confirm  the  evidence 
which  has  been  given  of  the  custom  itself.  If,  therefore, 
you  are  of  oianion  that  the  custom  is  made  out,  the  case 
will  be  at  an  end. 

But,  besides  this,  it  appears  that  whilst  the  com  was 
being  taken  away,  that  is,  on  the  22nd  or  25th  of  May, 
the  man  who  was  superintending  the  weighing  of  it  for 
shipment  shewed  a  sample  of  it  •  to  the  defendant,  and 
pointed  out  some  defects  in  it;  and  that  he  was,  notwith- 
stauiUng,  ordered  to  go  back  and  proceed  with  the  weigh- 
ing. Now,  was  not  this  a  sort  of  admission,  that  the  com 
did  correspond  with  the  sample?  Or,  if  this  was  not  in- 
t^aded,  ought  not  the  rejection  to  have  taken  place  at  that 
time,  and  before  the  com  was  sent  to  Ireland  ?  It  seems 
to  me  that  it  ought  (a). 

The  jury  found  the  custom  of  the  Liverpool  com-market 
^  be  as  proved,  and  that  the  sale  was  one  by  sample ;  and 
accordingly  there  was  a 

Verdict  for  the  plaintiffs. 

(«)  And  see  Cooke  v.  BiddeUen,  1  Car.  &  Kin  661. 
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Martin  and  Cromptan,  for  the  plaintiffs. 

Baines  and  S^ar,  for  the  defendant. 

[Attomies— Zoc0fMfef  Sf  Co.,  and  MituhuUJ} 


April  dri.  Bremner  v,  Chamberlatne. 

A  member  of  a   A-SSUMPSIT  for  work  and  labour^  as  a  eolicitor.    Plea, 


oommitteet 

formed  for  the     I^On  asSUmpBlt. 

mottSTa^'m""       ^*^®  ^^^^  ^*®  brought  against  the  defendant,  as  one  of 
projement  bill    the  members  of  a  committee  of  gentlemen^  which  had  been 

in  Parliamenti 

18  not  liable  to  formed  for  the  purpose  of  promoting  a  bill  in  Parliament 

the  coi^ttoe,  ^^^  *^®  improvement  of  the  town  of  Tranmere,  in  Cheshire ; 

b  "^h^^'^  ^^^  ^^^  ^^  ^^^  claimed  by  the  pifuntiff  consisted  of  the  coste 

committee  as  and  charges  which  were  incurred  bj  him,  for  taking  the 

before  he  be-'  preliminary  steps  towards  soliciting  that  bilL     Proof  was 

of^e*cOT^^  given  of  the  service  of  the  requisite  notices,  &c.,  and  that 

mittee.  the  bill  was  ultimately  abandoned. 

Martin^  for  the  defendant,  stated  that  the  facts  of  the 
case,  so  far  as  they  affected  his  client,  were  these : — On  the 
6th  of  a  certain  month,  Bremner,  the  plaintiff,  was  proposed 
as  solicitor  to  the  committee,  and  on  tiie  9th  of  the  same 
month  he  acceded  to  the  appointment.  Chamberlayne,  the 
defendant,  was  not  present  either  at  the  meeting  of  the  6th 
or  that  of  the  9th ;  but  on  the  6th  he  was  informed,  by 
letter,  that  his  name  had  been  placed  on  the  committee,  and 
he  was  requested  to  send  an  answer  to  say  whether  be 
would  allow  it  to  remain  thereon  or  not ;  he  did  not,  how- 
ever, assent  to  his  name  being  on  the  committee  until  after 
the  appointment  of  Bremner.  This  being  the  case,  was  he 
liable  to  this  action  ? 

BoLFE,  B. — Chamberlayne  is  not  liable  for  anything  done 
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before  he  oonsented  to  be  on  the  committee;  but  for  what        1848. 
the  plajnti£f  did  aflerwardB  I  think  he  is.  Brbmnbb 

Verdict  for  the  plaintiff.         Chambbr- 

LAYNB. 

Knowle$  and  Cramptan,  for  the  plaintiff 
Martin  and  James,  for  the  defendant 

[AtioToieB—Jokfuan  Sf  Co.,  and  Faulkner.] 


Blackburn  and  Others  v.  Smfth.  April  Srd. 

Assumpsit  on  a  contract  by  the  defendant  for  the  A.  perfect  ab- 

sale  of  certain  lands  to  the  plaintiffs.     The  first  count  of  one,  which 

the  declaration  contained  several  breaches^  one  of  which  J^J/^^bJe, 

was,  that  the  defendant  did  not,  within  a  reasonable  time,  »  porchawr  to 

i»      .  .  •  •     •  complete  his 

nimish  a  full  and  sufficient  abstract  of  title  to  the  plaintiffs,  parchaae. 

The  defendant  pleaded  several  pleas,  one  of  which  was,  that  ^^^  A?had 

he  did,  within  a  reasonable  time,  furnish  a  full  and  sufficient  ^«*5"if*f  *^ 

'  ^  '  sell  lands  to  B., 

abstract  of  title  to  the  plaintiffs.     Issue  thereon.  and  B.  after- 

It  appeared  that  the  defendant,  on  the  3rd  December,  ed  to  seu  them' 

1846,  had  contracted  to  purchase  the  land  in  question  from  Jl^l^omrst 

one  Forshall ;  and  that,  on  the  10th  of  that  month,  and  be-  ^^^^  ^*>i?«»»  to 

p  .  furnish  C.  with 

fore  any  conveyance  was  made  by  Forshall  to  him,  he  con-  a  foil  and  suffi- 

tracted  to  sell  the  said  land  to  the  plaintifis.     The  prin-  ^^ue^'S^' 

cipal  terms  of  this  last-mentioned  contract  were  as  follow :  ^^^^  "\^  *?°" 

*^       ^  Teyance  by  A. 

(that  is  to  say),  the  sum  of  £150,  part  of  the  purchase-  toB.,  A. died: 

money,  was  to  be  paid  on  executing  the  contract,  and  the  b.,  having  be- 

baknce  thereof  was  to  be  paid  on  or  before  the  2nd  of  De-  aX^Arf  ttc. 

ccmber,  1846.     The  vendor  was  to  furnish  forthwitii  a  full  jn  abstract, 

bringing  the 

and  suffident  abstract  of  tide,  and  any  objections  to  tiie  title  down  to 

title  were  to  be  made  within  a  month.     A  good  and  valid  x^^wJ^  ^ 

conveyance  was  to  be  made  to  the  purchasers  on  payment  foj^ed*  his*'" 

of  the  balance  of  the  purchase-money.  agreement. 

On  the  21st  of  February,  1846,  and  before  any  convey- 
ance made  by  Forshall  to  the  defendant,  Forshall  died;. 
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1848.  but  before  the  death  of  ForshaU,  three  abstracts  had  been 
delivered  by  the  defendant  to  the  plaintaflfe.  The  first  of 
these  brought  the  title  down  to  one  Webster,  under  whom 
Forshall  claimed ;  the  second  was  an  abstract  of  Webster's 
will,  by  which  the  land  in  question  was  devised  to  Forehall; 
and  the  third  shewed  the  title  of  the  defendant,  under  his 
contract  with  Forshall  of  the  3rd  December,  1845. 
On  these  facts  being  proved,  it  was  contended  by 

Martin^  for  the  defendant,  that  a  full  and  sufficient  ab- 
stract of  title  had  been  delivered  to  the  plaintiffs.  The 
abstract  shewed  that  Forshall  had  the  fee,  and  that  by  the 
contract  of  the  3rd  of  December  he  was  bound  to  convey 
the  land  to  the  defendant.  Forshall  being  then  alive,  that 
was  a  sufficient  title ;  and  if  a  conveyance  had  been  prepared 
at  that  time,  diere  would  have  been  no  difficulty  in  com- 
pleting the  purchase. 

Baines,  contnL — Where  a  man  contracts  to  deliver  a  fhU 
and  sufficient  abstract  of  title,  the  contract  implies  that  the 
abstract  shall  shew  a  marketable  title.  But  the  abstract 
delivered  in  this  case  does  not*do  so ;  for.  Smith  having  onlj 
contracted  with  some  one  else  to  sell  to  him  at  the  time  he 
contracted  to  sell  to  the  plaintiff,  he  had  merely  an  equitable 
title  at  the  time  of  the  contract,  and  that  is  not  sufficient. 
He  referred  to  the  case  of  Cane  v.  Baldwin  (a). 

Martin  replied. 

BoLFB,  B. — ^I  am  of  opmion  that  this  was  a  perfect  ab- 
stract of  title  at  the  time  it  was  delivered,  inasmuch  as  it 
seems  to  me  that  that  is  a  perfect  abstract  which  shews  sach 
a  title  as  enables  a  man  to  complete  his  purchaae(6)L    That 


(a)  1  Stark.  65.  416,  436,  in  which  Lord  EUm 

(b)  And  see  the  case  of  Zofirf     aays,  «*  An  to  the  qnestioD,  when 
Bra^broke  v.  InsHp,  8  Ves.  jun.     the  abstract  was  complete,  the 
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was  certainly  altered  in  this  case  by  matter  subsequent;         1848. 

but  I  think  that  the  issue  here  is  simply  whether  the  de-     blackburn 

fendant  has  delivered  an  abstract  according  to  his  agree-  ^' 

ment  with  the  pldntiffs^  that  is^  an  abstract  shewing  such 

title  as  he  had  at  the  time.    The  agreement  cannot,  I  think, 

be  taken  to  mean  that  the  seller  was  to  deliver  a  perfect 

abstract,  that  is,  an  abstract  shewing  a  faultless  title ;  for 

if^  ex  hypothesiy  this  were  the  case,  what  meaning  would 

there  be  in  the  stipulation  that  the  purchasers  should  have 

a  month  in  which  to  make  objections  to  the  title?     As  to 

the  tide  of  the  defendant,  I  consider  that,  if  Forshall  had 

been  in  the  way  to  make  the  conveyance  to  him,  the  mere 

fact  of  the  defendant  not  having  had  the  land  conveyed  to 

him  would  not  have  been  any  objection. 

It  was  afterwards  agreed  that  the  plaintiffs  should  be  non- 
suited on  certain  terms. 

Baines  and  Atherton,  for  the  plaintiffs. 

Martin  and  Crompt(m,  for  the  defendant. 

[Attornies-n/ofMf,  and  Miitan^l 

abstract  is  complete  whenever  it  That  may  be  long  before  the  title 

appevB  that,  upon  certain  acta  can  be  completed."    See  also  per 

done,  the  l^al  and  equitable  es-  Lord   Qijfwdy  M.  R.,  Lewin  v. 

tates  will  be  in  the  purchaser.  OueH^  1  Russ.  326,  329. 


CASES  ON  THE 


NORFOLK  SPRING  CIRCUIT,  1847- 


CAMBRIDGE  ASSIZES. 

Reoina  t;.  William  Bidwell. 

An  indictment  InDICTMENT  against  the  defendant  for  disobeying  an 
or&norderTt^  Order  of  the  justices  for  the  payment  of  a  church-rate.  The 
i^nt^/r^"^'  -fi^'^  ^^^^  ^^^^  indictment  (a)  stated,  that,  after  the  paas- 

chnrch-rate,  al- 
leged, in  prefa- 
tory allegations,  that  the  rate  was  "  duly  made/'  '*  duly  allowed,"  and  that  the  defendant  was 
<*daly  rated  i*'—Heldf  sufficient,  without  stating  the  facts  which  oonstitnted  the  doe  makiog. 
&o.,  because  this  was  matter  of  inducement  only  x^HM  alao,  that  as,  on  a  snfllcie&t  eomplsiat 
on  oath  by  the  churchwardens,  the  justices  would  have  had  jurisdiction  to  make  the  order,  dkese 
allegations  were  unnecessary. 

In  such  an  indictment,  it  is  not  neoeasary  to  arer  that  the  churchwardens  were  authorised  to 
collect  and  receive  the  rate  when  they  demanded  it,  if  It  be  averred  that  they  were  ao  at  the 
time  when  the  defendant  refused  and  neglected  to  pay  it,  which  is  the  offence  ;  nor  is  it  anj 
valid  objection  to  buch  an  indictment,  that,  in  stating  tiie  warrant  to  appear,  it  ia  alleged,  that, 
in  the  warrant,  "  it  is  recited  as  is  therein  recited,"  as  enough  of  the  warrant  would  be  stated 
without  mentioning  the  recital. 

In  such  an  indictment,  an  allegation  that  the  justice  made  his  warrant,  whereby  he  did  smmmoii, 
convene,  and  require  the  defen&nt  to  appear,  &c.,  sufficiently  shews  that  the  warrant  vras  ad- 
dressed to  the  defendant,  and  it  is  not  necessary  to  aver  in  the  indictment  that  the  warrant  was 
served  a  reasonable  time  before  the  day  of  appearance. 

It  is  also  no  objection  that  the  order  ia  not  averred  to  have  any  date ;  neither  is  it  that  there  ii 
no  averment  that  the  rate  was  in  force  when  the  order  was  made,  if  it  be  averred  that  it  coa- 
tinued  in  force  at  the  time  of  the  indictment. 

In  such  an  indictment  it  is  not  necessary  to  set  out  the  order  verbatim. 

(a)  The  firat  count  of  the  in-  coveiy  of  Church-rstei^'*   long 

dictment  was  in  the  following  before  and  at  the  time  of  the 

form: —  making  and  allowance   of  the 

Cambridgeshirey-^The  jnron  for  church-rate     htreinafter     next 

to  wit.        J  our    lady    the  mentioned,  one  William  Bidwell, 

Queen,  upon  their  oath  present,  of  the  parish  of  St.  Botolph,  in 

that,  after  the  making  and  pass-  the  town  of  Cambridge,  in  the 

ing  of  a  certain  act  of  Parliament  county  of  Cambridge,  shoemaker, 

made  and  passed  in  the  fifty-third  was  and  yet  is  a  parishioner  and 

year  of  the  reign  of  his  late  Ma*  inhabitant  of  the  said  parish  of 

jesty  King  George  III.,  intituled  St.  Botolph,  in  the  said  town  and 

*' An  act  for  the  better  regulation  county,  and  the  occupier  of  a 

of  Ecclesiastical  Courts  in  Eng-  certain   dwelling-house  in    the 

land,  and  for  the  more  easy  re-  said  parish,  in  the    aaid    town 
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ing  of  the  stat.  53  Greo.  3,  c  127,  the  defendant  was  and 
yet  is  a  parishioner  and  inhabitant  of  the  parish  of  St. 


1847. 


and  oonntj,  and  liable  to  be 
nted  in  and  to  the  said  chnrch- 
rate ;  and  that  whilst  he  the  said 
W.  Bidwell  continued  and  was 
sachpaiiahionery  inhabitant,  and 
occupier,  and  so  liable  as  afore- 
said, to  wit,  on  the  4th  daj  of 
Angast,  in  the  year  of  our  Lord 
1842,  at  the  parish  aforesaid,  in 
the  town  and  county  aforesaid,  a 
certain  chuTch-rate,  intituled  ^A 
tate  or  assessment  of  2b,  in  the 
pound,  made  this  4th  day  of 
August,  in  the  year  of  our  Lord 
1842,  by  the  churchwardens, 
oyerseers,  and  inhabitants  of  the 
parish  of  St.  Botolphy  in  vestry 
assembled,  for  defraying  the  ne- 
ceasaiy  expenses  and  disburse- 
ments in  and  about  the  parish 
church,  for  the  use  of  Mr.  John 
Cole  and  Mr.  William  Alliston, 
churchwardens,"  was  duly  made 
as  hy  law  in  that  behalf  required, 
and  that  the  same  was  afterwards, 
to  wit,  on  the  6th  day  of  August, 
in  the  year  last  aforesaid,  to  wit, 
&t  the  parish  aforesaid,  in  the 
town  and  county  aforesaid,  duly 
allowed  as  by  law  in  that  behalf 
required,  and  that  the  validity  of 
the  said  church-rate  hath  not 
heen  questioned  in  any  ecclesias* 
tical  court,  and  that  the  said  W. 
Bidwell  was  and  is  in  and  by  the 
Bud  church-rate  duly  rated  in 
and  to  the  siud  church-rate,  at 
and  in  the  sum  of  16f . ;  and  that 
the  said  church-rate  continues, 
and  now  is,  in  full  force,  validity, 
and  eflfect.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid, 
do  further  present,  that  after- 
wards and  whilst  the  said  sum  of 


168.  remained  due  from  and  un- 
paid by  the  said  W.  Bidwell,  to 
wit,  on  the  thirtieth  day  of  May 
in  the  year  of  our  Lord  1844,  W. 
Alliston  and  J.  Hall,  then  and 
continually  thence  hitherto  be- 
ing the  churchwardens  of  the 
parish  aforesaid,  in  the  town  and 
county  aforesaid,  personally  went 
before  John  Eaden,  Esq.,  one  of 
her  Majesty's  justices  of  the  peace 
in  and  for  the  borough  and  town 
corporate  of  Cambridge,  in  the 
said  county  (being  the  borough 
and  town  corporate  where  the 
church  of  the  said  parish  of  St. 
Botolph,  in  the  said  town  and 
county,  is  situated,  in  respect 
whereof  the  said  church-rate  was 
made  as  aforesaid),  and  on  their 
oaths  informed  the  said  justice, 
and  then  and  there  on  their 
oaths  complained  and  sud  be- 
fore the  said  justice,  that  on  the 
said  4th  day  of  August,  in  the 
year  of  our  Lord  1842,  the  said 
church-rate  was  duly  made  as  by 
law  in  that  behalf  required,  and 
that  the  same  was  on  the  said 
6th  day  of  August,  in  the  year  of 
our  Lord  1842,  duly  allowed  as 
by  law  in  that  behalf  required, 
and  that  the  validity  of  the  said 
church-rate  had  not  been  ques- 
tioned in  any  ecclesiastical  court, 
and  that  the  said  W.  Bidwell, 
who,  before  and  at  the  time  of 
the  making  and  allowance  of  the 
said  church-rate,  had  been  and 
then  was  a  parishioner  and  in- 
habitant of,  and  the  occupier  of 
a  certain  dwelling-house  in  the 
said  parish  of  St.  Botolph,  in  the 
said  borough  and  town  corporate 
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Botolph,  in  the  town  and  county  of  Cambridge^  and  an 
occupier  of  a  dwelling-house  there,  and  liable  to  be  rated 


in  the  said  county,  was  in  and  by 
the  said  church-rate  duly  rated 
in  and  to  the  said  church-rate,  at 
and  in  the  sum  of  16«.,  and  that 
the  said  sum  of  16f.  had  been 
duly  demanded  as  by  law  in  that 
behalf  required  of  him  the  said 
W.  Bidwell,  and  that  he  had  re- 
fused and  neglected,  and  then  did 
refuse  and  neglect  to  pay  the 
said  sum,  and  every  part  thereof, 
to  them  the  said  W.  Aliiston  and 
J.  Hall,  who  then  were  the 
churchwardens  of  the  said  parish 
of  St.  Botolph,  in  the  said  bo- 
rough, town  corporate,  and 
county,  who  by  law  ought  to  re- 
ceive and  collect  the  same,  and 
that  the  said  sum  of  16f.  and 
every  part  thereof  then  remained 
and  was  unpaid,  and  then  was 
due  and  payable  by  and  from  the 
said  W.  Bidwell,  for  and  in  re- 
spect to  and  on  account  of  the 
said  church-rate ;  and  the  said 
W.  Aliiston  and  J.  Hall,  as  such 
churchwardens,  prayed  justice  in 
the  premises,  and  that  the  said 
W.  Bidwell  might  be  convened 
before  two  or  more  of  her  Ma- 
jesty's justices  of  the  peace  of  the 
said  borough  and  town  corporate, 
to  answer  to  the  said  complaint, 
and  that  such  order  might  be  there- 
upon afterwards  made  in  the  pre- 
mises as  by  law  in  that  behalf 
ought  to  be  made.  And  the 
jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that 
afterwards,  to  wit,  on  the  said 
30th  day  of  May,  in  the  year  of 
our  Lord  1844,  at  the  parbh 
aforesaid,  in  the  said  borough, 
town  corporate,  and  county  afore- 


said, the  said  J.  Eaden,  then  be- 
ing such  justice  of  the  peace  as 
aforesaid,  made  his  certain  war- 
rant under  his  hand  and  seal, 
whereby,  after  recitingas  is  there- 
in recited,  he  the  said  J.  Eaden, 
as  and  so  being  soch  justice  of 
the  peace  as  aforesaid,  did  re- 
quire, summon,  and  convene  the 
said  W.  Bidwell  to  appear  before 
two  or  more  of  her  Majesty's 
justices  of  the  peace  of  and  for  the 
said  borough  and  town  corporate, 
at  the  guildhall  of  and  in  the 
said  borough,  in  the  town  and 
county  aforesaid,  on  Thuisdsy 
the  6th  day  of  June  then  nesu 
at  the  hour  of  eleven  in  the  fore- 
noon of  the  same  day,  then  and 
there  to  answer  to  the  said  infor- 
mation and  complaint  of  the  said 
W.  Aliiston  and  J.  Hall,  and  to 
be  dealt  with  in  the  premises  ac- 
cording to  law  in  that  behalf. 
And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further 
present  that  the  said  warrant 
under  the  hand  and  seal  of  the 
said  J.  Eaden,  so  being  such  jus- 
tice as  aforesaid,  was  afterwards 
and  before  the  said  6th  day  of 
June,  to  wit,  on  the  SOth  day  of 
May,  in  the  year  of  our  Lord 
1844,  at  the  pariah  aforesaid,  in 
the  town  and  county  aforesaid, 
personally  served  upon  and  left 
with  the  said  W.  Bidwell,  who 
then  and  there  had  notice  there- 
of, and  of  the  contents  thereoL 
And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further 
present  that  the  said  W.  Bidwell  | 
so  being  sammoned  and  con- 
vened, and  having  had  such  no- 
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to  the  church-rate  there ;  and  that  while  he  continued  such 
parishioner,  inhabitant,  and  occupier,  and  bo  liable,  a  church- 


tice  as  aforesaid,  did  not  appear 
at  the  guildhall  of  and  in  the 
said  boioiigh,  in  the  town  and 
county  aforesaid,  or  otherwise,  or 
elsewhere,  according  to  the  exi- 
gency of  the  said  warrant  and 
summons  or  otherwise,  and  that 
thereupon  afterwards,  to  wit,  on 
the  said  6th  day  of  June,  in  the 
year  of  oar  Lord  1844,  at  the 
time  and  place  in  the  said  war- 
rant in  that  behalf  mentioned,  to 
wit,  at  the  guildhall  of  and  in  the 
said  borough,  to  wit,  in  the  parish 
aforesaid,  in  the  town,  borough, 
and  county  aforesaid,  at  the  hour 
of  eleven  in  the  forenoon  of 
the  same  day,  the  said  J.  Eaden, 
then  being*  such  justice  of  the 
peace  as  aforesaid,  and  Julian 
Skrine,  Esq.,  then  and  there  be- 
ing one  other  of  her  Majesty's 
justices  of  the  peace  of  and  for 
the  borough  and  town  corporate 
of  Cambridge,  in  the  said  county, 
did  proceed  to  examine,  and  did 
then  and  there  examine  upon 
oath  into  the  merits  of  the  said 
complaint,  and  did  then  and  there 
after  such  examination  make 
their  certain  order  in  writing  in 
the  premises,  under  their  hands 
and  seals;  whereby,  after  recit- 
ing the  making  of  the  aforesaid 
infonnation  and  complaint  of  the 
laid  W.  Aliiston  and  J.  Hall  as 
aforesaid,  and  the  making  of  the 
said  warrant  and  the  service 
thereof  upon  the  said  W.  Bid- 
well  as  foresaid,  and  that  he 
had  been  duly  summoned  and 
convened  to  appear  as  in  that 
behalf  aforesaid,  to  answer  to  the 
said  information  and  complaint. 


and  to  be  dealt  with  in  the  pre- 
mises according  to  law  in  that 
behalf,  and  that  he  did  not  ap- 
pear according  to  the  exigency  of 
the  said  warrant  and  summons 
or  otherwise,  but  therein  wholly 
failed  and  made  default,  they  the 
said  J.  Eaden  and  J.  Skrine, 
then  being  such  justices  of  the 
peace  as  aforesaid,  and  not  be- 
ing, and  neither  of  them  being 
patrons  or  patron  of  the  said 
church,  or  in  any  way  interested 
in  the  premises,  or  in  any  of  the 
rights,  dues,  or  other  payments  of 
or  belonging  to  the  said  church, 
or  to  the  said  parish  of  St.  Bo- 
tolph,  did  find,  declare,  and  ad- 
judge, that  on  the  said  4th  day 
of  August,  in  the  year  of  our 
Lord  1842,  the  said  church-rate 
was  duly  made  as  by  law  in  that 
behalf  required,  and  that  the 
same  was  duly  allowed  as  by  law 
in  that  behalf  required,  on  the 
6th  day  of  the  same  month  of 
August;  and  that  the  said  W. 
Bidwell,  before  and  at  the  time 
of  the  making  and  allowance  of 
the  said  church-rate,  was  and  still 
was  a  parishioner  and  inhabitant 
of  and  the  occupier  of  a  certain 
dwelling-house  in  the  said  parish 
of  St.  Botolph,  in  the  said  bo- 
rough, town  corporate,  and 
county,  and  then  and  still  was 
duly  rated  in  and  to  the  said 
church-rate  at  and  in  the  sum  of 
IQs. ;  and  that  the  validity  of  the 
said  church-rate  had  not  been 
questioned  in  any  ecclesiastical 
court,  and  that  the  validity  of 
the  said  rate  had  not  been  and 
was  not  disputed^  and  that  the 
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rate  [setting  out  the  title  and  date  of  it]  ''  was  duly  mide 
as  by  law  in  that  behalf  required,"  and  *^  duly  allowed  as 


lUbility  of  the  siud  W.  Bidwell 
to  pay  the  same,  or  the  sud  sum 
of  16s.y  at  which  he  was  so  rated 
as  aforesaid,  or  any  part  thereof, 
had  not  been  and  was  not  dis- 
puted ;  and  that  the  said  snm  of 
IQs.  then  was  unpaid,  and  was 
justly  and  truly  due  and  payable 
by  and  from  the  said  W.  Bidwell, 
for  and  in  respect  to  and  on  ac- 
count of  the  said  rate,  and  that 
the  payment  of  the  said  sum  of 
16f.  had  been,  and  before  the 
making  of  the  said  information 
and  complaint  was  duly  de- 
manded of  and  from  him  the 
said  W.  Bidwell,  and  that  he 
has  refused  and  neglected,  and 
before  the  making  of  the  said  in- 
formation and  complaint  had 
refiised  and  neglected,  and  still 
did  refuse  and  neglect  to  pay  the 
said  sum  of  IQs,  and  every  part 
thereof,  and  that  the  said  sum  of 
16^.  then  was  due  and  payable 
from  the  said  W.  Bidwell  in  re- 
spect of  the  said  rate,  and  that 
the  church  of  the  said  parish  of 
St.  Botolph,  in  the  said  borough, 
town  corporate,  and  county  afore- 
said, for  which  the  said  church- 
rate  had  been  and  was  made  as 
aforesaid,  was  situate  in  the  said 
borough  and  town  corporate,  and 
within  the  jurisdiction  of  them 
the  said  justices  as  such  justices 
as  aforesaid,  and  in  the  county 
aforesaid ;  and  did  thereby  order 
and  direct  the  said  W.  Bidwell 
to  pay  the  said  sum  of  16s, 
(which  they  did  thereby  find  to 
be  due  and  payable  by  the  said 
W.  Bidwell  in  respect  of  the  said 
rate)  unto  the  said  W.  Alliston 


and  J.  Hall,  the  churchwardens 
of  the  parish  aforesaid,  in  the 
town  and  county  aforesaid,  who 
ought  to  reoeire  and  collect  the 
same,  oyer  and  abore  the  sum  of 
1/.  12f.  3<2.,  the  reasonable  co^ 
and  charges  of  the  said  W. 
Alliston  and  J.  Hall  in  the  pre- 
mises, as  such  chnrchwaidens, 
which  they  the  nld  justices  did, 
in  and  by  the  said  order,  as- 
certain, find,  and  adjudge  to 
be  such  reasonable  oosts  and 
changes.  And  the  jutots  afore- 
said, upon  their  oath  aforesaid, 
do  further  present,  that  a  tne 
copy  of  the  said  order  was  after- 
wards, to  wit,  on  the  7th  day  of 
June,  in  the  year  of  our  Lord 
1844,  at  the  parish  afioresud  in 
the  town  and  county  aforesud, 
personidly  served  upon,  and  left 
with  the  said  W.  Bidwell,  and 
that  the  said  W.  Bidwell  thai 
and  there  had  notice  of  the  said 
order  and  of  the  contents  thereof, 
and  of  eyery  part  thereof;  and 
that  he  the  said  W.  Bidwell  was 
afterwards,  to  wit,  on  the  daj 
and  year  Isst  aforesaid,  at  the 
parish  aforesidd,  in  the  town  and 
county  aforesaid,  requested  by 
the  said  W.  Alliston  and  J.  Hall, 
who  then  continued  and  w&t  the 
churchwardens  of  the  said  parish 
of  St.  Botolph,  in  the  ssid  town 
and  county,  and  who  by  law 
then  ought  to  reoeiye  and  col- 
lect the  said  several  sums  of  16f . 
and  1/.  12i.  Qd.,  to  pay  to  them 
the  said  several  sums  of  16«.  and 
IL  128.  ^.y  but  that  he  the  said 
W.  Bidwell,  not  regarding  the 
said  order  or  his  duty  in  that  be- 
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by  law  in  that  behalf  required/'  and  that  its  validity  had  1847. 
not  been  questioned  in  any  ecclesiastical  court,  and  that  the 
defendant  was  and  is,  in  and  by  the  said  church-rate,  *^  duly 
rated"  at  and  in  thesumof  16«.,  ''and  that  the  said  church- 
rate  continues  and  now  is  in  full  force,  validity,  and  effect;" 
and  that  whilst  the  said  sum  was  unpaid,  to  wit,  on  the  30th 
day  of  May,  1844,  William  Alliston  and  John  Hall,  then  and 
continually  thence  hitherto  churchwardens  of  the  said  parish, 
personally  went  before  J.  Eaden,  Esq.,  a  justice  of  the  peace, 
and  informed  him,  and  then  complained  on  oath  before  him, 
that  the  said  church-rate  was  duly  made  and  allowed,  and 
its  validity  not  questioned ;  and  that  the  defendant,  being 
a  parishioner,  inhabitant,  and  occupier  of  property  in  the 
parish,  was  rated  at  I65. ;  and  that  it  having  been  duly 
demanded,  the  defendant  had  refused  to  pay  it  to  them,  who 
then  were  the  churchwardens,  who,  by  law,  ought  to  receive 
and  collect  the  same,  and  that  that  sum,  and  every  part 
thereof,  was  then  unpaid ;  and  they  prayed  that  the  defend- 
ant might  be  convened  before  two  justices  to  answer  the 
premises,  and  that  such  order  might  be  made  in  the  pre- 
mises as  by  law  ought  to  be  made.  And  that  on  the  si^d 
3rd  day  of  May,  1844,  the  said  John  Eaden,  so  being  such 

half,  did  not  nor  would  when  he  main  and  remains,  and  are  and  is 

was  80  requested,  or  at  any  time  wholly  due  and  unpaid  to  the 

before  or  since,  pay  or  cause  to  said  W.  Alliston  and  J.  Hall,  the 

be  paid  to  them  or  either  of  them,  said  churchwardens,  to  wit,  at 

or  to  any  person  or  persons  on  the  parish  aforesaid,  in  the  town 

their  or  either  of  their  hehalf,  and  county  aforesaid;   and  the 

the  said  several  sums  of  16#.  and  said  W.  Bid  well  hath  not  at  any 

1^  12«.  2d,y  or  either  of  them,  or  time  complied  with  the  said  order, 

SQjr  part  thereof,  but  then  wholly  but  hath  wholly  n^lected  and 

neglected  and  refused,  and  con-  refused  so  to  do,  to  wit,  at  the 

tinoally  since  hitherto  hath  ne-  parish  aforesaid,  in  the  town  and 

glected  and  refused,  and  still  does  county  aforesaid,  in  contempt  of 

refuse  and  neglect  to  pay  the  our  lady   the  Queen   and    her 

same  and  every  part  thereof,  to  laws,  to  the  evil  example  of  all 

wit)  at  the  parish  aforesaid,  in  the  others  in  the  like  case  offending, 

town  and  county  aforesaid  ;  and  and  against  the  peace  of  our  lady 

the  said  seveial  sums  and  each  of  the  Queen,  her  crown  and  dig- 

them,  and  every  port  thereof,  re-  nity. 

VOL.  n.  p  p  N.  p. 
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justice,  made  his  warrant  under  his  hand  and  seal, '' where- 
by, after  reciting  as  is  therein  recited,''  he  did  require,  sum- 
mon, and  convene  the  defendant  to  appear  before  two  or 
more  justices  at  the  Guildhall  at  Cambridge,  on  the  6th  day 
of  June  then  next,  at  eleven  a.  k.,  to  answer  the  said  informa- 
tion and  complaint;  and  that  the  said  warrant  was  afterwards, 
and  before  the  siud  6th  day  of  Jime,  to  wit,  on  the  30th 
day  of  May,  1844,  personally  served  on  the  defendant,  and 
that  the  defendant  did  not  appear  according  to  the  exigency 
of  the  warrant ;  and  afterwards,  at  the  time  and  place  men- 
tioned in  the  warrant,  the  said  John  Eaden  and  Julian 
Skrine,  two  justices,  did  examine  upon  oath  into  the  merite 
of  the  said  complaint,  and  make  their  order  in  writing  in 
the  premises  under  their  hands  and  seals ;  whereby,  after 
reciting  the  making  of  the  information  and  complaint,  the 
making  of  the  warrant  and  service  thereof,  and  that  the  de- 
fendant had  been  duly  summoned  and  convened  and  did  not 
appear,  they  the  sdd  justices  (not  being  interested,  &c.)  did 
find,  declai^e,  and  adjudge,  that  the  rate  was  duly  made  and 
duly  allowed ;  that  the  defendant  was  a  parishioner,  inhabi- 
tant, and  occupier  of  a  house  in  the  parish  and  duly  rated; 
that  neither  the  validity  of  the  rate  nor  the  liability  of  the 
defendant  had  been  disputed,  and  that  the  sud  sum  had  been 
demanded  and  was  still  due ;  and  the  said  justices  did  there- 
by order  and  direct  the  defendant  to  pay  the  sum  of  I6s.  to 
William  Alliston  and  John  Hall,  the  churchwardens,  who 
ought  to  receive  and  collect  the  same,  and  IL  I2s.  3d,  for 
costs.  This  count  of  the  indictment  then  went  on  to  state 
a  personal  service  of  the  order  on  the  defendant,  a  demand 
of  the  money  by  the  churchwardens,  and  that  the  defend- 
ant refused  and  neglected  to  pay  the  same  and  every  part 
thereof 

The  second  count  was  in  the  same  form  as  the  first ;  but 
it  commenced  with  the  information  and  complidnt  of  Mr. 
Alliston  and  Mr.  Hall,  the  churchwardens,  before  Mr. 
Eaden,  the  magistrate,  and  did  not  contain  any  of  the 
earlier  allegations  contuned  in  the  first  count.     The  third 
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count  G(«nmenced  with  the  statement  of  the  order  of  the         1847» 
jiistioes,  not  stating  any  of  the  preyious  proceedings. 

It  was  proved  that  the  defendant  was  an  inhabitant  house- 
holder in  the  parish  of  St  Botolph  in  Cambridge,  at  and  be- 
fore the  time  of  the  making  of  the  church-rate  mentioned 
in  the  first  count  of  the  indictment,  and  that  he  was  rated 
therem  at  IQs.,  and  that  having  neglected  to  pay  it,  he  was 
summoned  by  Mr.  A]liston  and  Mr.  Hall  (6),  the  church- 
wardens, for  non-payment ;  whereupon  an  order  was  made 
on  him  by  two  magistrates,  Mr.  Eaden  and  Mr.  Skrine,  as 
stated  in  the  first  count  of  the  indictment. 

ffMalkjf,  for  the  defendant,  objected,^r«^,  that  the  first 
count  of  the  indictment  was  bad,  inasmuch  as  it  merely 
allied  that  the  rate  was  duly  made  and  allowed,  and  that 
the  defendant  was  duly  rated,  whereas  it  ought  to  have 
stated  the  fiusts  ^diich  constituted  a  due  making  and  allow- 
ance, and  a  due  rating  of  the  defendant,  such  as  that  it 
was  made  at  a  vestry-meeting  by  the  churchwardens  and 
inhabitants  there  assembled,  and  that  the  defendant  was 
fairly  rated  thereby  in  proportion  to  the  value  of  the  pro- 
perty occupied  by  him,  &c  ;  seconds  that  it  was  not  averred 
in  the  indictment,  that  Messrs.  Alliston  and  Hall,  the 
churchwardens,  were  authorised  to  collect  and  receive  the 
rate  at  the  time  when  they  demanded  it ;  third,  that  the 
aUegation  as  to  the  warrant  was  not  sufficient,  the  allegation 
being,  that  in  the  warrant  '4t  was  recited  as  is  therein  re- 
cited," without  stating  what  was  so  recited ;  fourth,  that  it 
was  not  addressed  to  any  one ;  ^fifih,  that  the  warrant  was 
not  averred  to  have  been  served  a  reasonable  time  before 
the  day  of  appearance ;  sixth,  that  in  the  indictment  the 
order  ought  to  have  been  set  out  verbatim ;  seventh,  that  it 
was  not  averred  that  the  rate  was  in  force  at  the  time  when 
the  order  was  made ;  and,  e^A^  that  it  did  not  appear  upon 
the  mdictment  that  the  order  had  any  date. 

(^)  Kr.  Hall  bad  succeeded  Mr.  Cole  as  one  of  the  churchwardens. 
pp2 
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Parke,  B.,  suggested  that  a  verdict  of  guilty  should  be 

taken,  and  that  these  points  should  be  argued  before  him  at 

Ghambers. 

Verdict — Guilty. 

Gunning,  and  Couch,  for  the  prosecution. 
(yMaHey  and  Burcham,  for  the  defendant. 
[Attomies— Z>.  Emg,  and  Gocper,] 


Jufy5.  Patteson,  J.,  now  delivered  the  judgment  of  Baron 

Parke,  as  follows : — 

This  case  was  tried  before  me  at  the  Spring  Assizes  for 
Cambridge  in  the  year  1845,  Mr.  Gunning  being  counsel 
for  the  prosecution,  and  Mr.  CfMaHey  for  the  defence.  It 
was  an  indictment  against  the  defendant  for  disobedience  of 
an  order  of  two  justices  made  under  the  £3  Gea  3^  c  127, 
for  the  payment  of  a  church-rate  of  16«.  assessed  apon  the 
defendant,  and  \L  \2s.  3d,  costs.  Many  objections  were 
taken  on  the  trial,  both  to  the  sufficiency  of  the  proof  and 
the  form  of  tiie  indictment,  and  some  evidence  was  also 
offered  of  a  previous  proceeding  before  other  magistrates 
for  a  non-pa}nnent  of  the  same  rate  on  the  same  demand. 
Both  the  learned  counsel  who  conducted  tiie  case  agreed 
that  all  the  questions  of  fact  and  law  should  be  fully  argued 
before  me  in  London,  after  the  close  of  the  circuit.  It  was 
afterwards  intimated  to  me  that  it  was  derirable  that  no 
judgment  should  be  given ;  and,  accordingly,  all  further  pro- 
ceedings were  suspended  until  the  month  of  Febnuuy  last, 
when  I  received  a  communication  from  one  of  the  parties 
that  they  wished  to  have  the  case  argued,  and  it  was  argued 
previously  to  the  last  Spring  Assize  by  Mr.  O^MoBey,  for 
the  defendant,  and  Mr.  Couch,  for  the  prosecution,  at  my 
chambers ;  but  the  time  which  subsequentiy  elapsed  before 
the  commencement  of  the  circuit  was  so  short,  that  it  was 
impossible  for  me  to  refer  to  the  various  authorities  cited, 
and  to  deliberate  upon  the  case,  before  I  lefl  for  the  assizes. 
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Since  then  I  have  had  leisure  to  consider  the  various  objec-  ^  1847. 
dons  made,  and  have  now  to  pronounce  my  judgment  upon 
them.  Upon  the  argument  which  took  place  at  my  chambers, 
I  intimated  my  opinion  that  the  allegation  in  the  first  count 
of  the  indictment,  that  the  rate  was  duly  made  upon  the  de- 
fendant, which  was  the  principal  objection  made  to  the  evi- 
dence, was  sufficiently  proved ;  and  it  was  thereupon  agreed 
by  the  learned  counsel  on  both  sides  that  the  avidlable  ob- 
jections, if  any,  were  to  the  form  of  the  indictment,  and  that 
the  case  should  be  argued  in  arrest  of  judgment,  the  defend- 
ant being  found  guilty.  Upon  since  referring  to  the  indict- 
ment, I  find  that  the  second  and  third  counts  are  each  framed 
for  the  disobedience  of  an  order  on  other  rates  than  the  one 
mentioned  in  the  first  count ;  as  there  was  only  one  rate 
proved,  the  defendant  could  only  be  found  guilty  on  one 
count  The  verdict  must  therefore  be  entered  for  the  de- 
fendant on  the  second  and  third  counts.  The  question  then 
is,  whether  the  first  count  is  bad  in  arrest  of  judgment  I 
have  considered  this  question  very  much ;  I  have  felt  some 
doabt  about  it;  but  I  proceed  to  state  the  conclusion  to 
which  I  have  come,  and  the  reasons  for  it.  The  substance 
of  this  count,  so  fitr  as  it  is  necessary  to  notice  it  in  order  to 
explain  the  grounds  of  my  decision,  is,  that  the  defendant 
was  a  parishioner  and  inhabitant  of  the  parish  of  St  Botolph, 
in  the  town  and  coimty  of  Cambridge,  and  the  occupier  of  a 
certain  dwelling-house  in  the  said  parish,  and  liable  to  be 
rated  in  and  to  the  said  church-rate,  and  that,  whilst  the 
said  defendant  continued  and  was  such  parishioner,  inhabit- 
ant, and  occupier,  and  so  liable  as  aforesaid,  to  wit,  on  the 
4th  of  August,  A.D.  1842,  a  certain  church-rate,  intituled 
"  A  rate  or  assessment  of  2«.  in  the  pound,  made  this  4th 
day  of  August,  in  the  year  of  our  Lord  1842^  by  the  church- 
wardens, overseers,  and  inhabitants  of  the  parish  of  St  Bo  • 
tolph,  in  vestry  assembled,  for  defirajring  the  necessary  ex- 
penses and  disbursements  in  and  about  the  parish  church, 
for  the  use  of  Mr.  J.  Cole  and  Mr.  William  AUiston^ 
churchwardens,"  was  duly  made,  as  by  law  in  that  behalf 
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required,  and  that  the  same  was  afterwards  duly  allowed 
as  by  law  in  that  behalf  required,  and  that  the  validity 
of  the  said  church-rate  had  not  been  questioned  in  any 
ecclesiastical  court,  and  that  the  defendant  was  in  and  by 
the  said  church-rate  duly  rated  at  and  in  the  sum  of  I61., 
and  that  the  said  church-rate  continued  and  was  then  in 
full  force,  ralidity,  and  effect;  and  that,  whilst  the  eaid 
sum  of  16b.  remained  due  from  and  unpud  by  the  de- 
fendant, to  wit,  on  the  30th  of  May,  1844,  W.  Alliston 
and  J.  Hall,  then  and  continually  thence  hitherto  being 
the  churchwardens  of  the  parish  aforesaid,  in  the  town  and 
county  aforesaid,  personally  went  before  J.  Eaden,  Esq.,  one 
of  her  Majesty's  justices  of  the  peace  of  the  borough  and 
town  corporate  of  Cambridge,  and  on  their  oaths  infonned 
the  said  justice,  and  complained  before  him,  that  on  the  odd 
4th  of  August,  1842,  the  siud  church-rate  was  duly  made  as 
by  law  in  that  behalf  required,  and  that  the  same  was,  on 
the  said  6th  of  August,  1842,  duly  allowed  as  by  law  in 
that  behalf  required,  and  that  the  validity  of  the  mi 
church-rate  had  not  been  questioned  in  any  ecdesiastica] 
court;  and  that  the  defendant^  who,  before  and  at  the  time 
of  the  making  and  aUowing  of  the  said  church-rate,  bad 
been  and  then  was  a  parishioner  and  inhabitant  of,  and  the 
occupier  of  a  certain  dwelling-house  in  the  said  parish,  was 
by  the  said  church-rate  duly  rated  to  the  sud  church-rate 
at  and  in  the  said  sum  of  16«.,  and  that  the  said  sum  of 
I6s.  had  been  duly  demanded,  as  by  law  in  that  behalf  re- 
quired, of  the  defendant ;  that  he  had  refused  and  neglected, 
and  then  did  refuse  and  neglect,  to  pay  the  same  and  every 
part  thereof  to  the  said  W.  Alliston  and  J.  Hall,  who  then 
were  the  churchwardens  of  the  said  parish  of  St  Botolpb. 
in  the  said  borough,  town  corporate,  and  county,  who  by 
law  ought  to  have  received  and  collected  the  same ;  and  that 
the  said  sum  of  16«.,  and  every  part  thereof,  then  renmined 
and  was  unpaid,  and  then  was  due  and  payable  by  and  bom 
the  said  defendant  for  the  said  church-rate;  and  that  W. 
Alliston  and  J.  Hall,  as  such  churchwardens,  prayed  justice 
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in  the  premises,  and  that  the  said  defendant  might  be  ^^^"^7- 
conyened  before  two  or  more  of  her  Majesty's  justices  of 
the  peace  for  the  said  borough  and  town  corporate  to  an- 
swer to  the  said  complaint.  The  count  then  proceeds  to 
state  the  warrant  of  Mr.  Eaden,  under  his  hand  and  seal, 
whereby,  afler  reciting  as  is  therein  recited,  he  required, 
summoned,  and  conyened  the  defendant  to  appear  before 
two  justices  for  the  said  borough  on  the  6th  of  June,  at  a 
certain  hour,  to  answer  the  said  information ;  and  that  the 
warrant  was  afterwards,  and  before  the  6th  of  June,  to  wit, 
on  the  30th  of  May,  personally  seryed  on  the  defendant ; 
that  he  did  not  appear ;  and  thereupon  two  justices  of  the 
peace  made  the  order,  which  was  afterwards  senred  on  the 
defendant,  and  which  he  disobeyed  The  first  and  principal 
objection  made  to  this  count  was,  that  the  allegation  that 
the  rate  was  duly  made  and  allowed,  as  by  law  in  that  be- 
half required,  and  that  the  defendant  was  duly  rated  thereon 
at  I64:,  was  insufScient,  and  that  the  facts  ought  to  haye 
been  stated  which  constitute  a  due  making  and  allowance  of 
the  rate,  and  a  due  rating  of  the  defendant ;  as,  for  instance, 
that  it  was  made  at  a  yestry-meeting,  by  the  churchwardens 
and  inhabitants  there  assembled,  and  that  the  defendant 
was  fairly  rated  thereby  in  proportion  to  the  yalue  of  the 
property  occupied  by  him ;  and  many  authorities  were  cited 
to  shew  that  the  word  "  duly ''  will  not  supply  the  want 
of  such  ayerments.  It  is  not  necessary  to  refer  to  all 
these  authorities,  the  principal  of  which  is  Rex  y.  Home{b\ 
for  the  general  rule  is  undisputed,  that  the  fisu^ts  and  cir- 
cumstances constituting  the  offence  itself  must  be  ayerred 
in  an  indictment,  otherwise  the  law  resulting  from  the  facts 
would  be  a  question  for  the  jury.  But  there  are  two  an- 
swers to  this  objection.  The  first  is,  that  there  is  a  distinc- 
tion between  the  allegation  of  facts  constituting  the  offence, 
and  those  which  must  be  ayerred  by  way  of  inducement. 
In  the  former  case  the  circumstances  must  be  set  out  with 

(6)  Cowp.  672. 
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1847.  particularity;  in  the  latter,  a  more  general  aU^ation  is 
allowed.  **  Inducement  to  an  offence  does  not  reqmre  eo 
much  certainty ;  as,  in  an  indictment  for  escape,  debito  modo 
commiflsus"  is  enough,  without  shewing  by  what  authority, 
and  eyen  commissus  is  sufficient :  Com.  Dig.,  tit.  **  Indict- 
ment,'* (G.  6);  ifec  V.  1Vright{c).  So,  in  Bex  v.  Wade{i), 
which  was  an  indictment  for  disobeying  an  order  of  justices 
to  re-admit  a  member  of  a  friendly  society  under  the  stat  33 
Geo.  3,  c  54,  s.  15,  by  which  it  was  enacted,  that  if  a  member 
of  a  society,  established  by  the  act,  should  think  himself 
aggrieved,  two  justices  might  determine  the  matter  accord- 
ing to  the  rules  of  the  society,  confirmed  pursuant  to  the  act 
An  averment  that  the  sodety  was  established,  and  the  roles 
duly  confirmed  according  to  the  act,  was  held  to  be  suffi- 
dent ;  and  Lord  Tenterden  observes  that  the  matter  objected 
to  in  the  introductory  part  of  the  indictment  was  not»  pro- 
perly speaking,  matter  relating  to  the  offence,  but  to  the 
authority  of  the  justices  who  made  the  order.  In  Bex  r. 
Soper{e)i  under  a  similar  indictment,  the  all^ation  was 
that  the  rules  under  the  same  act  had  been  **  duly  exhi- 
bited, confirmed,  deposited,  and  filed  of  record,"  witliottt 
stating  how,  and  no  objection  was  taken ;  and  in  J%e  King 
V.  Sainsbuiy(f)  an  averment,  that  a  meeting  of  justices  was 
**  duly"  held  for  the  purpose  of  licensing,  seems  to  have 
been  thought  sufficient  by  BuBer^  J.,  and  Ashkurst,  J.  Un- 
less, indeed,  some  general  allegations  were  allowed  embrac- 
ing both  fact  and  law  in  such  cases,  it  would  tend  greatly 
to  the  prolixity  of  indictments  and  pleadings.  Now,  there 
can  be  no  doubt  in  the  present  case  that  the  offence  for 
which  the  defendant  is  indicted  is  the  disobedience  of  the 
order ;  the  introductory  &cts  are  alleged  only  to  shew  that 
the  justices  had  jurisdiction  to  make  that  order,  and  that 
the  order  was  therefore  obligatory,  and  they  fall  within  the 
description  of  inducement.     There  is  another  answer  to  the 


(c)  1  Vent.  169, 170.  («)  3  B.  &  C.  867. 

{d)  1  B.  &  Ad.  861.  (/)  4  T.  R.  461. 
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principal  objection,  it  is  thig,  that,  independently  of  the  alle-  1847. 
gation  of  the  feud  of  the  rate  being  duly  made,  and  supposing 
that  allegation  to  be  struck  out,  the  rest  of  the  count  shews 
that  the  ma^trates  had  sufficient  authority  to  make  the 
order  by  reason  of  there  being  a  sufficient  information  by 
competent  persons  to  give  them  jurisdiction.  The  church- 
wardens, on  whose  information  the  justices  acted,  were  the 
proper  persons  to  receiye  and  collect;  for  the  rate  being 
unpcdd,  those  who  then  fill  the  office  can  alone  sue  for  it  in 
the  ecclesiastical  court ;  and  I  think  that  their  information 
alone  gives  jurisdiction,  irrespective  of  the  truth  of  the  facts 
coDtiuned  in  it.  According  to  the  words  of  the  section,  the 
53  Geo.  3,  c  127,  s.  7,  taken  in  their  ordinary  sense,  the 
&ct  of  a  rate  duly  imposed  on  a  party,  and  also  the  non- 
payment of  it  by  the  party,  are  made  conditions  precedent 
to  the  jurisdiction  by  the  magistrates  to  make  an  order  for 
payment;  but  the  provision  which  follows,  that  the  justices 
are  to  examine  upon  oath  into  the  merits  of  the  said  com- 
fhiniy  and  the  power  of  appeal  to  the  sessions,  lead  me  to 
think  that  these  are  not  conditions  precedent,  and  that  an 
information  on  oath  of  a  rate  duly  made,  in  which  the  party 
was  rated,  and  of  the  refusal  by  that  party  to  pay,  would  be 
enough,  if  supported  by  sufficient  evidence,  of  which  they 
are  to  judge,  to  give  the  magistrates  power  to  decide  and 
make  an  order  for  payment,  so  that  the  order,  if  made, 
would  be  valid,  and  could  be  enforced ;  whether,  de  facto, 
there  had  been  a  proper  rate,  and  proper  demand  and  re- 
fusal, or  not  This  is,  generally  speaking,  the  case  where 
justices  have  the  power  to  decide  judicially :  Lawther  v.  Earl 
of  Badnar  {g).  The  case  of  a  poor-rate  is  not  the  same 
under  43  Eliz.  c  2,  s.  4,  which  is  very  differently  worded; 
the  validity  of  the  rate  is  essential  to  the  power  of  a  justice 
to  issue  a  distress  warrant;  so  that,  if  the  rate  has  not  been 
duly  published,  or  the  party  proceeded  against  be  not  an 
occupier  within  the  parish,  the  warrant  is  unauthorised,  and 

{g)  8  £a.  113. 
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1847.  tfaejustice  is  liable  to  an  action  of  trespass.  Whether  the  fact 
of  a  demand  on»  and  refusal  by,  the  occupier  be  essential  to 
the  jurisdiction  of  the  justice  to  issue  the  warrant,  or  his  de- 
cision on  the  evidence  thereof  on  oath  before  him  be  suffi- 
dent,  has  not,  I  believe,  been  decided;  but  I  have  always 
thought  it  would  be  sufficient,  and  that,  in  a  special  plea  by 
a  justice  to  an  action  of  trespass,  it  would  be  enough  to  state 
a  rate  duly  published,  and  that  the  plaintiff  was  an  occu|ner 
and  rated,  and  that  there  was  a  complaint  on  oath  by  the 
overseer  that  he  did  not  pay  on  demand,  and  that  that  fact  was 
proved  to  the  satisfaction  of  the  justice ;  and  I  think  that  in 
this  case,  if  there  was  a  suffident  information  on  oath  of  a 
church-rate  on  which  the  defendant  was  assessed,  and  of  the 
demand  and  refusal,  the  magistrates  had  jurisdiction,  and  the 
order  was  valid ;  forwhyare  the  magistrates  to  inquire  into 
the  merits  of  the  case,  and  adjudicate  upon  them,  unless  dieir 
adjudication  is  to  be  binding,  especially  when  it  may  be  made 
the  subject  of  appeal  ?  If  this  be  so,  the  information  is  suf- 
ficient as  set  out  in  the  first  count ;  it  shews  that  the  ma^- 
trates  have  jurisdiction;  for  the  rate  is  allied  to  have  been 
duly  made ;  and  no  case  has  been  cited,  nor  can  I  find  any, 
to  shew  that  the  order  of  a  magistrate  is  not  valid  if  founded 
upon  information  which  does  shew  jurisdiction,  merely  be- 
cause the  information  is  open  to  the  objection  of  informality 
in  making  a  mixed  allegation  of  fact  and  law,  instead  of 
stating  the  fiujts  only.  I  think,  therefore,  tiiat  the  first  count 
is  good,  as  fiur  as  relates  to  the  principal  objection ;  on  the 
other  objections  I  have  never  entertained  any  doubt;  I  think 
they  are  all  unfounded.  The  second  was,  that  it  does  not 
appear  that  the  churchwardens  were  authorised  to  collect 
and  receive  when  tiiey  demanded  the  rate.  I  think  it  is  suf- 
ficient that  they  were  so  when  the  rate  was  n^lected  and 
refused,  which  is  the  offence.  The  third  objection  was,  that 
the  averment  of  the  warrant  was  defective,  because  it  is 
stated  that  it  was  redted  as  therein  redted,  mthout  stating 
what  was  so  recited ;  enough  of  the  warrant  would  be  stated 
without  mentioning  the  redtal.     It  was  said,  also,  that  it 
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was  not  addressed  to  any  one.  I  think  it  is  sufficiently  1347. 
averred  to  have  been  addressed  to  the  defendant  Another 
objection  was^  that  the  warrant  was  not  averred  to  have  been 
served  a  reasonable  time  before  the  day  of  appearance.  I 
think  it  must  be  assumed  that  the  justices  satisfied  them- 
selves  upon  that  pointy  otherwise  they  would  have  acted  un- 
justly in  making  the  order  in  the  absence  of  the  party ;  and 
the  intendment  is  always  favourable  to  the  validity  of  an 
order.  Another  objection  was^  that  the  order  should  be  set 
out  verbatim^  according  to  the  tenor.  There  are  precedents 
both  ways,  and  there  is  no  authority  that  it  is  necessary.  It 
is  not  necessary  in  an  action  on  a  judgment ;  I  do  not  see 
why  it  should  be  so  on  an  indictment  on  an  order.  I  think 
it  is  enough  to  set  out  the  substance  correctly.  There  are 
still  two  more  objections,  neither  of  them  of  any  weight ; 
one,  that  the  church-rate  is  not  averred  to  have  been  in 
force  when  the  order  was  made ;  the  other,  that  the  war- 
rant was  without  date.  AlS  to  the  first,  it  is  averred  that 
it  continued  in  force  at  the  time  of  the  indictment,  and  that 
the  justices  found  the  portion  of  the  rate  assessed  on  the  de- 
fendant to  be  due  to  the  churchwardens ;  complaints  which 
are,  I  think,  quite  sufficient,  and  the  date  of  the  order  is  in 
this  case  quite  immaterial.  In  Regina  v.  Fletcher  {h\  a  date 
was  necessary  to  the  warrant  of  commitment,  to  describe 
the  time  when  the  imprisonment  was  to  commence.  For 
these  reasons,  I  think  the  judgment  ought  not  to  be  ar- 
rested. 

Patteson,  J.,  passed  sentence  on  the  defendant,  to  be 
imprisoned  for  six  calendar  months. 

(A)  13  Law  J.,  N.  S.,  M.  C,  16. 
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BEFORE   MB.  JUSTICE   COLERIDGE   AND  MR.  JUffHCE  ERLS. 


ABINGDON  ASSIZES. 

BEFORE   MR.  JUSTICE  COLERIDGE. 

{Gvil  Side). 


Jufy  lOth.  Smith  v.  Scott  and  Others. 

A  DabUcation,  JjIBEL. — ^The  declaration  (a)  stated  that  the  defendants, 
tid^^'^r  of  o»  *«  31st  of  December,  1846,  published  «  of  and  ooncem- 
*^^*to'  "*  *®  plaintiff"  the  following  libel,  (which  was  published 
contain  a  report  in  the  **  Moming  Advertiser  Newspaper  ") : — 

of  the  proceed. 

^  *^7dif''*  "  Judges'  Chambers,  Serjeants'  Inn,  Dec.  30. 

femt  oonrti'at  '*  Before  Mr.  Justice  Erie,  and  Mr.  Justice  OreuweHL 

chambera,  on  **  Inre  William  H.  Smith. 

*^d^hfi"*'  "  ^  ™^*  important  decision  connected  with  a  case  of  bankruptcy, 

Bankmpt  Act,  &°d  one  which  materially  affects  the  commercial  world,  was  giTen  in 

6  &  6  Vict.  the  above  case,  which  has  occupied  one  entire  day  of  Mr.  Justice  Eric 

disci?'  ■•  *^'  *®  as  chamber  judge  of  the  Queen's  Bench,  and  Mr.  Justice  OrtmoeU, 

bankrupt  oat  of 
cnstody.    The 

defence  render  the  general  iasne)  was,  that  it  was  a  feir  aoooont  of  what  took  place  before  those 
judges  when  acting  in  a  judicial  capacity  s — Held^  that,  if  it  was,  the  defendant  was  entitled  to 
the  Tcrdict : — Heldt  also,  that  if  tne  report,  though  not  correct,  was  an  honest  one,  and  in- 
tended to  be  a  feir  account  of  what  really  occurred  before  the  judges,  that  would  be  a  ground 
for  reducing  the  damages. 

(a)  The  declaration  consisted  Smith ;"  <<he,"  the  **  bankrupt ;" 

of  only  one  count ;  and  it  did  **  him,"  to  each  of  which  was  an 

not  contain  any  pre&tory  allega-  innuendo,  ^  meaning  the  plain- 

tion;  and  the  only  innuendoes  tiff,")  and  to  the  word**  his*' was 

were  to  the  words  "  Mr.  W.  H.  an    innuendo,  (**  meaning   the 

Smith,"  «  Mr.  Smith,"  «  W.  H.  plaintiff's.") 
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in  the  same  capacity,  as  one  of  the  judges  of  the  Common  Pleas,  as  to  1847. 
the  yalidity  of  a  certificate  granted  to  a  bankrupt.  The  facts  con- 
nected with  this  important  case  are  as  follows : — The  bankrupt  Mr. 
W.  H.  Smith  is  a  barrister  of  the  South  Wales  Circuit ;  but,  in  ad* 
dition  to  his  professional  pursuits,  he  became  connected  with  some 
waterworks  in  South  Wales,  and  also  proprietor  of  the '  Swansea 
Journal.'  He  first  applied  to  be  discharged  from  his  liabilities  under 
the  Insolvent  Act,  but  was  opposed  by  seYeral  of  his  creditors,  on  the 
groimd  that  he  was  a  trader  within  the  meaning  of  the  act,  on  which 
bis  petition  was  dismissed,  when  he  sued  out  a  fiat  in  bankruptcy. 
His  debts  amounted  to  £20,000,  when  several  writs  were  issued  against 
him  in  Glamorganshire,  but  from  some  cause  he  was  not  arrested  until 
he  came  to  London.  In  consequence  of  having  sued  out  a  fiat,  he 
was  taken  down  in  custody  by  one  of  the  tipstafis  of  the  Queen's 
Bench  Prison  to  the  District  Court  of  Bankruptcy  at  Bristol  to  pass 
his  hist  examination,  and  for  the  purpose  of  obtaining  his  certificate, 
hut  which  was  opposed  on  the  ground  that  the  bankrupt  had  been 
deeply  engaged  in  gambling  transactions.  This  allegation  the  bank- 
rupt most  positively  denied  on  his  examination,  on  which  his  Honor 
(Mr.  Commissioner  Stephens)  granted  the  certificate.  Several  of  the 
creditors  on  that  occasion,  however,  refased  to  prove  under  the  fiat, 
and  the  bankrupt  was  brought  up  to  London  in  custody,  as  the  mar- 
shal of  the  Queen's  Bench  had  no  power  to  discharge  Mr*  Smith  out 
of  custody,  unless  an  order  from  one  of  the  judges  of  the  court  from 
which  the  judgment  had  been  issued  was  obtained.  An  application 
was  m  consequence  made  to  the  Court  of  Queen's  Bench,  where, 
after  a  long  argument,  it  was  held  that  the  application  must  be 
made  to  a  judge  at  chambers.  In  compliance  with  this  order  one 
was  accordingly  made  under  the  42nd  section  of  the  6  &  6  Vict, 
c.  122,  which  enacts  that  a  bankrupt  having  obtained  his  certificate 
is  free  from  arrest,  and  that  the  certificate  be  evidence  of  the  bank- 
ruptcy and  the  proceedings,  also  that  the  bankrupt  in  execution 
may  he  ordered  to  be  discharged  without  payment  of  fees,  and  such 
officer  who  holds  the  said  bankrupt  in  custody  to  be  indemnified 
for  such  discharge.  Upon  this  section  the  bankrupt  came  up,  in  the 
first  instance,  before  Mr.  Justice  Brie,  where  Mr.  Chitty  attended  on 
the  part  of  the  detaining  creditors.  The  bankrupt,  at  great  length, 
contended  that  he  had  inserted  the  debts  of  the  whole  of  the  opposing 
creditors  in  his  balance  sheet;  and,  therefore,  having  an  opportunity 
of  proving  claims,  they  could  not  at  this  period  oppose  him,  and, 
therefore,  he  was  entitled  to  hb  discharge.  Mr.  Chitty  contended, 
^der  the  d8th  section  of  the  act  cited,  that  no  bankrupt  was  entitled 
to  a  certificate  if  he  had  lost  by  gaming  £20  in  the  course  of  one  day, 
or  £200  vrithin  twelve  months.  At  the  time  the  certificate  was  granted 
an  opposition  was  entered,  but  the  parties  were  not  in  a  position  to 
prove  the  fact  of  gaming,  although  strong  viv&  voce  evidence  was  put 
inland  the  learned  judge  took  time  to  consider.  In  reply  to  the  evidence, 
the  hankrapt  swore,  in  his  examination,  that  he  had  not  been  guilty 
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1847.  of  guiungy  but  lie  (Mr.  Chit^)  wu  now  prepared  with  affidarits  ex- 

tending to  600  foliosy  which  left  no  donht  of  his  gaming  propensities; 
that  he  (the  bankrupt)  was  known  at  the  gaming-honaes  at  the  west 
end  of  the  town  by  the  cognomen  of  *  Break  Bank  Smith ;'  that, 
nnder  these  ciicarastanoes^  he  had  obtained  his  certificate  by  frandu- 
lent  representations ;  and  the  a9th  section  declared  that  a  oerttfieste 
shall  not  be  a  diseliaige,  unless  such  bankrupt  has  made  a  full  dis- 
coreiy  of  his  estate  and  eflfects,  and,  in  all  things,  conformed  to  the 
bankruptcy  laws.  This  the  bankrupt  had  not  done,  and,  therefore, 
he  could  not  daim  his  discharge  under  his  certificate.  Mr.  Justice 
Brie  said  that,  as  the  point  was  one  of  great  importance,  and  quite  ne  v, 
he  would  read  the  whole  of  the  affidavits  before  he  gave  his  dedstoD. 
On  Thursday  last,  the  bankrupt  was  sgain  brought  up  on  another 
summons  before  Mr.  Justice  Cretttoell  on  the  same  case  to  be  dis- 
charged. The  bankrupt  repeated  his  previous  arguments^  and  begged 
his  lordship  to  order  his  dischaige,  when  he  handed  in  anew  affidavit 
denying  the  aU^ation  of  gaming.  Mr.  Chitty  said  he  was  taken  by 
surprise ;  for  he  wss  not  aware  that  a  fresh  affidavit  was  going  to  be 
used,  and,  therefore,  he  asked  time  to  see  and  answer  its  contents. 
Mr.  Justice  Cresswell  said  that  was  only  fair,  when  the  bankrupt  re- 
quested to  be  allowed  to  use  the  affidavits  which  had  been  acted  on 
before  Mr.  Justice  Erie,  Mr.  Justice  Cresiwdl  said  that  he  cer- 
tainly should  not  undo  what  his  learned  Brother  had  done.  He 
was  ready  to  hear  any  new  matter,  and  would  give  Mr.  Smith 
twelve  hours,  if  he  widied  to  argue  the  case^  as  it  certainly  was  one 
of  the  greatest  importance.  After  another  long  and  legal  discussioD, 
the  bankrupt  wished  the  different  cases  to  be  decided  by  one  of  them. 
He  had  been  in  prison  ever  since  last  August  twelvemonth,  and  was, 
by  the  expense  and  anxiety,  worn  out ;  and  Mr.  Justice  Crettwell  siid 
that  he  certainly  could  not  give  his  decision  untQ  he  had  consulted 
with  Mr.  Justice  Erie.  Although  they  were  sitting  under  the  ssme 
roof,  yet  they  were  judges  of  different  courts ;  though,  as  there  wss 
a  necessity  for  an  uniformity  on  a  decision  of  such  importance,  be 
would  see  his  learned  Brother,  and  give  his  judgment  after  the  holi- 
days. In  accordance  with  his  lordship's  remark,  the  learned  judge 
now  forwarded  his  and  Mr.  Justice  ErUi'e  decision,  which  was,  that, 
under  the  38th  and  39th  sections  of  the  6  &  6  Viet.  c.  122,  the  sum- 
mons must  be  dismissed.  The  consequence  is,  that  the  bankrupt  b 
still  detained  in  custody,  and  will  remain  so  until  the  whole  of  the 
debts  are  settled,  which  have  not  yet  been  proved  under  the  fiat.  It 
is  understood  that  not  much  more  than  £1000  of  the  trading  debts 
have  been  proved  against  the  estate,  as  he  was  only  required  under 
the  fiat  to  furnish  his  accounts  since  he  commenced  trader  in  1849.'' 

Plea:  not  guilty  (i). 

{h)  Where  the  defence  is  that      a  proceeding  in  a  court  of  justice, 
the  publication  is  a  fair  report  of     this  seems  to  be  the  proper  plea. 
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It  was  opened  by  fFhatekyy  for  the  plaintiff^  that  the 
plaintiff  was  a  barrister^  who  had  established  the  waterworks 
at  Swansea,  for  which  an  act  of  Parliament  passed  in  the 
year  1837 ;  and  that  the  plaintiff  also  started  a  newspaper 
m  that  year,  m  which  he  was  not  successful,  and  a  fiat  in 
bankruptcy  haying  issued  against  him,  he,  in  his  examina- 
tion, stated  that  he  had  not  been  guilty  of  gaming  since 
he  became  a  trader,  though  he  admitted  that  he  had  lost 
money  at  play  before  that  time.  In  this  libel^  it  was 
imputed  that  tiie  plaintiff  had  sworn  that  he  had  not  been 
guilty  of  gaming,  which  was  imputing  perjury  to  him.  It 
ako  imputed  that  Mr.  Chitty,  when  before  Mr.  Justice 
Erk  and  Mr.  Justice  Cresswett,  had  imputed  to  the  plidntiff 
that  he  had  obtained  his  certificate  by  fraudulent  misrepre- 
sentation, and  had  not  made  a  full  discovery  of  his  estate 
and  effects.  These  imputations  were  not  only  unfounded 
in  fact,  but  had  never  been  made  by  Mr.  Chitty,  as  stated 
in  the  libeL 

The  libel  was  read. 

On  the  part  of  the  plaintiff,  Mr.  Strick,  the  plaintiff's 
attorney,  and  Mr.  Thomas  Chitty  were  called.  They 
stated  that  neither  of  them  was  present  at  any  meeting  at 
Bristol;  and  Mr.  T.  Chitty  stated  that  he  attended  Mr. 
Justice  Erk  and  Mr.  Justice  CressweU  several  times  to 
oppose  the  discharge  of  the  plaintiff  from  custody,  and  that 
he  did  not  say  before  Mr.  Justice  Erie  that  the  plaintiff  had 
sworn  that  he  had  not  been  guilty  of  gaming,  and  that  he 
bad  no  recollection  of  having  so  stated  before  Mr.  Justice 

In  the  case  of  O'Brien  v,  Clement^  2  C,  M.,  &  R.  156,  in  which  the 

U  Iaw  J.,  (N.  S.)>  £xch.  286,  alleged  libel  was  the  report  of  a 

which  was  a  case  of  libel.  Baron  trial  at  Nisi  Prios,  the  defendant 

Parke  tald. — **  Under  the  general  obtained  a  verdict  on  the  general 

issae  yon  may  deny  the  pnblica-  issne.  In  the  case  of  Flint  v.  Pike, 

tion  of  the  alleged  libel,  or  shew  4  B.  &  C.473,  a  plea  that  the  libel 

that  it  was  not  of  an  injurious  na-  was  in  substance  a  true  account 

tore,  or  shew  that  it  was  publish-  and  report  of  a  trial  was  held  bad 

^  on  some  lawful  occasion.    In  on  demurrer." 
the  case  of  Chalmers  v.  Payne, 
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CressweU;  and  that  he  was  certain  that  he  had  never  said 
that  the  plaintiff  had  obtuned  his  certificate  by  fi:andalent 
representations^  and  that  he  neither  said  that  the  plaintiff 
had  not  made  a  full  discovery  of  his  effects,  nor  that  he 
had  not  conformed  to  the  bankruptcy  h&ws. 

In  his  cross-examination,  Mr.  T.  Chitty  said,  that^  when 
before  Mr.  Justice  Erie  and  Mr.  Justice  Cresswell,  he  had 
voluminous  affidavits,  and  that  he  remembered  *' Break 
Bank  Smith"  being  read  from  them;  that  he  contended 
that  the  phuntiff 's  certificate  was  void,  and  that  he  did  not 
contend  that  it  was  void  from  fraudulent  representation,  or 
misrepresentation,  but  that  he  argued  that  it  was  vmd  amply 
on  the  ground  of  gaming.  Mr.  Chitty  also  said :  '*I  diink, 
before  Mr.  Justice  Cresswell,  some  allusion  was  made  to  the 
examination  at  Bristol" 

Godson  addressed  the  jury  for  the  defendants. — ^This  is  a 
fair  account  of  what  took  place  before  two  of  the  learned 
judges  of  England,  when  acting  in  a  judicial  capacity,  and 
for  the  purpose  of  doing  a  judicial  act  By  the  stat  5  &  6 
Vict.  c.  122,  s.  42,  it  is  enacted  that,  ^^  if  any  snch  bank- 
rupt [i,  e.  bankrupt  who  has  obtained  his  certificate]  shall  be 
taken  in  execution  or  detained  in  prison  for  such  debt,  daim^ 
or  demand  [t.  e.  any  debt,  claim,  or  demand,  provable  under 
the  fiat  against  such  bankrupt],  where  judgment  has  been 
obtained  before  the  confirmation  of  his  certificate,  it  shall 
be  lawful  for  any  judge  of  the  court  wherein  judgment  has 
been  so  obtained,  on  such  bankrupt's  producing  his  certificate* 
to  order  any  officer  who  shall  have  such  bankrupt  in  custody 
by  virtue  of  such  execution,  to  discharge  such  bankrupt, 
without  exacting  any  fee,  and  such  officer  shall  be  hereby 
indemnified  for  so  doing."  It  was  held,  in  the  case  of  this 
very  plaintiff,  that  an  application  under  this  enactment 
must  be  to  a  judge  at  chambers,  and,  therefore,  it  is  an  ^>- 
plication  made  to  the  judge  judicially,  and  not  to  his  dis- 
cretion ;  and  a  judge  sitting  for  this  purpose  is  as  much 
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sitting  judicially  aa  when  htf  is  trying  a  cause  in  open         1847. 

court  (c).    If,  therefore,  you  are  satisfied  that  this  is  a  fair 

and  accurate  report  of  what  occurred  before  Mr.  Justice 

Erk  and  Mr.  Justice  Cresswett  in  this  matter,  it  is  no  libel, 

and  the  defendants  are  entitled  to  your  verdict;  and  it  is 

quite  manifest  that  the  expression,  ^Hhe  facts  of  the  case," 

which  is  used  in  this  paper,  means  the  facts  as  shewn  by  the 

affidavits  of  500  folios  referred  to  by  Mr.  Chitty ;  and  with 

respect  to  the  meeting  at  Bristol,  it  is  equally  clear  that  all 

that  was  said  of  that  must  have  been  stated  in  the  course  of 

the  discussion  before  Mr.  Justice  CresswelL 

CoLERiDOE,  J.,  (in  summing  up). — There  is  no  doubt  as 
to  the  publication  of  this  paper,  and  that  it  relates  to  the 
plaintiff;  and  the  only  question  is  as  to  its  character :  first, 
is  it  libellous  as  reflecting  on  the  character  of  the  plaintiff? 
and,  secondly,  if  it  be  so,  under  what  circumstances  was  it 
published?  The  defendant  says  it  is  nothing  more  than 
what  took  place  in  a  court  of  justice ;  and  I  shall  certainly 
direct  you,  that,  if  it  is  a  correct  account  of  proceedings  in  a 
court  of  justice,  you  ought  to  find  a  verdict  for  the  defend- 
ant. If  the  defendants  publish  that  which  professes  to  be 
an  account  of  what  occurred  in  a  court  of  justice,  and  it  be 
not  correct, — for  example,  if  it  contiuns  things  which  were 
not  stated,  or  if  what  was  stated  is  so  coloured  as  not  to  be 
accurate, — ^then  there  is  no  justification  for  its  publication. 
If  you  should  think  that  this  report,  though  not  correct,  is 
an  honest  one,  and  intended  to  be  a  fair  account  of  what 
^^j  occurred,  that  would  be  a  ground  for  reducing  the 

(c)  In  the  case  of  Daubn^  v.  it  were,  a  court  of  justice  for 
(^aoper^  10  B.  &  C.  237,  it  was  that  purpose,"  and  his  Lordship 
held  that  the  proceeding  against  also  said,  "  The  point  which  we 
A  party  in  a  summary  manner  decide  is,  that  a  magistrate  in  the 
under  the  stat.  5  Anne,  c.  14,  for  exercise  of  a  duty  of  this  descrip- 
teeping  and  using  a  gun  to  tion,  namely,  hy  summarily  con- 
destroy  game,  was  of  a  judicial  victing  a  party,  is  a  species  of 
luituie ;  and  Mr.  Justice  Bc^ley  court,  and  is  exercising  a  judicial 
said  that  the  magistrate  **  was,  as  function." 

VOL.  n.                                  Q  Q                                       N.  P. 


Scott, 
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1847.  damages.  There  is  no  evidence  of  what  took  place  at 
Smith  Bristol ;  and  if  there  is  anything  in  that  part  of  the  paper 
which  is  injurious  to  the  character  of  the  plaintiff,  he  will 
be  entitled  to  recover  for  that  Mr.  Qodson  says  that  all 
this  must  have  been  repeated  at  the  chambers  of  the  judges; 
and  it  would  indeed  be  natural  that,  on  some  of  the  ^plica- 
tions, this  would  be  stated;  but  as  to  that  the  evidence  is 
not  very  precise.  You  will,  therefore,  consider,  on  the 
whole  of  the  evidence  which  has  been  given,  whether  this 
is  or  is  not  a  correct  and  accurate  statement  of  what  passed 
before  the  two  learned  judges  on  the  occasions  referred  to. 
If  you  think  it  is,  you  will  find  for  the  defendant ;  and 
if  you  think  it  is  not,  you  will  find  for  the  plaintiff, 
with  such  damages  as  you  think  right,  having  regard  to  all 
the  circumstances  of  the  case. 

Verdict  for  the  plaintiff.     Damages,  40<. 

WhaUley  and  Phipson^  for  the  plaintiff. 

Godson  and  Maynard^  for  the  defendant. 

tAttopnies-ASrric*,  and  Wire  S^  CkiidJ] 


Jufy2Ut,  Regina  v.  Coopeb. 

It  was  the  Forgery.— The  ^rst  count  of  the  indictment  stated 

treasurer  of  the  that  Thomas  Salt  was  the  treasurer  of  the  stock  of  tlie 

wh?n  L°  o^ir  county  of  Stafford,  and  that  it  was  his  duty,  as  such  trea- 

had  been  made  gurer,  in  pursuance  of  orders  made  by  the  Court  at  the 

payment  of  the  assizes  and  general  -gaol  delivery  for  that  county,  to  pay 

pro^tion,\o  out  of  that  stock  such  sums  as  should  be  ordered  to  be 

Amount  to'the  P^^  *^  witnesses,  and  to  reqmre  that  the  names  of  such 

attorney  for  the  witnesses,  and  the  sums  so  to  be  paid,  should  be  written  by 

prosecntion  or  ,  ,  i      ,      i         «         i      _i 

hiB  clerk,  and     such  Witnesses  respectively  on  the  backs  of  such  orders, 

•ignaturTof  *  ^^^  ^^^^t  the  names  and  sums  so  written  did  import  and 
erery  person  ^  _, 

named  in  the  order  to  be  written  on  the  back  of  it,  and  opposite  to  eadi  name  the  som  ordered 
to  be  paid  to  each  person  respectiTdy  t—Heldt  that  such  a  signature  is  not  a  receipt,  the  forgio; 
of  which  is  an  oflenoe  against  the  stat.  1  WilL  4,  c.  66,  s.  10,  and  that  it  is  merely  an  aothoritj 
to  the  treasurer  to  pay  the  amount. 
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signiij  that  the  witnesses  leHpectively  had  receired  the 
sums  so  ordered  to  be  paid ;  and  that,  at  the  back  of  a  cer- 
tain order  made  by  the  Court  at  the  assizes  and  general 
gaol  delivery  holden  at  Stafford,  in  and  for  the  county  of 
Stafford,  [setting  it  out  verbatim],  the  prisoner,  on  the 
24th  of  July,  9  Vict,  at  &&,  feloniously  did  forge  a  cer- 
tain acquittance  and  receipt  for  money,  purporting  to  be  a 
receipt  and  acquittance  given  by  one  James  Oakes  for  the 
sum  of  one  pound  ten  shillings,  which  said  forged  acquit- 
tance and  receipt  for  money  is  as  follows : — 

«  James  Oakes  £1  :  10*." 
and  which  said  forged  acquittance  and  receipt,  at  the  time 
of  the  falsely  forging  the  same,  did  and  still  doth  import 
and  signify  that  the  said  J.  O.  did  on  the  24th  day  of  July 
receiYC,  as  a  witness  in  the  hereinbefore-recited  order  re- 
quired, the  sum  of  !/•  lO*.,  with  intent  to  defraud  the  said 
Thomas  Salt,  agunst  the  statute,  &c 

Second  count,  a  precisely  similar  count,  for  offering, 
uttering,  disposing  of,  and  putting  off  the  same  acquittance. 

Third  count,  for  forging  '^  a  certain  other  acquittance 
and  receipt  for  the  payment  of  money,  purporting  to  be  an 
acquittance  and  receipt  for  the  payment  to  the  said  James 
Oakes  of  the  sum  of  one  pound  ten  shillings,  with  intent  to 
defraud  the  said  Thomas  Salt,"  against  the  statute. 

Fourth  count,  a  similar  count,  for  offering,  tittering,  dis- 
posing of,  and  putting  off  the  same  acquittance. 

The  indictment  also  contained  three  other  sets  of  similar 
counts,  which  only  varied  from  these  four  in  laying  intents 
to  defraud  "James  Oakes,"  "John  Henson  Webb"  (a), 
and  «  Thomas  Salt  and  others  "  (i). 

It  appeared  that  the  defendant  was  a  clerk  to  Mr. 
Thomas  Cooper,  an  attorney,  who  had  been  employed  by  a 

(a)  Mr.  Webb  was  a  rate-  orders  were  cashed  at  Messn. 
payer  in  the  county.  Salt's  bank,  the   intent  might 

{h)  We  believe  that  these  not  be  properly  laid  to  defraud 
counts  were  added  because  it  was  the  firm,  and  not  Mr.  Salt  alone, 
thought  doubtful  whether,  as  the 

QQ2 
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1847.  person  named  William  Bjder^  to  prosecute  John  Aeb  for 
peijury.  It  further  appeared  that  John  Ash  was  tried  for 
the  perjury  at  the  Summer  Assizes  at  Stafford  in  1845, 
and  that  an  order  on  the  treasurer  of  the  county  for  the 
expenses  of  the  prosecution  was  made  out  in  the  usual 
manner  by  Mr.  Bellamy^  the  then  derk  of  assize  of  the 
Oxford  Circuit,  and  delivered  to  the  defendant,  who  at- 
tended those  assizes  to  conduct  the  prosecution  on  behalf  of 
his  employer,  Mr.  Thomas  Cooper. 
The  order  was  as  follows: — 

At  the  assizes  and  general  gaol  deliyery  holden  at  Stafford  on 
Saturday  the  nineteenth  day  of  July,  in  the  ninth  year  of  the  reign 
of  her  Majesty  Queen  Victoria,  hefore  Thomas  Lord  Denman,  Sir 
John  Patteson,  Knight,  and  others  their  fellows,  justices  of  our  said 
Lady  the  Queen,  assigned  to  delirer  her  gaol  of  the  said  county  of 
the  prisoners  therein  being ; 

The  Queen  against  \  It  is  ordered  by  this  Court  that  the  treasurer 
John  Ash,  for  [of  the  stock  of  the  county  of  Stafford  do  forth- 
perjury.  ( with  pay  unto  the  prosecutor,  William  Ryder, 

£49  Qs,  2d.  J  for  his  expenses,  loss  of  time,  and  trouble  in  this 
prosecution  at  the  last  and  present  aasiaes,  the 
sum  of  twenty-four  pounds,  eleven  shillings,  and 
six  pence ;  and  to  the  several  witnesses,  that  is 
to  say,  George  Keates  and  Joseph  Parkin,  fifty- 
three  shillings  and  four  pence  each;  Saoonei 
Skellard  fifty-four  shillings  and  eight  pence,  and 
Jane  Vickerstaff  fifty-four  shillings  and  eight 
pence ;  John  Cliff  three  pounds,  ten  shillings, 
and  eight  pence ;  and  William  Bransfield  three 
pounds,  for  their  attendance  at  two  aasixes: 
James  Oakes,  Thomas  Hope,  James  BrenftnaU, 
and  Thomas  Hodgkinson  thirty  shillings,  for 
their  attendance  at  one  assize. 

By  the  Court, 

BrUiAMT. 

It  was  proTed  that  the  practice  of  the  county  treasurer 
is  to  pay  the  whole  amount  of  such  an  order  to  the  attorney 
for  the  prosecution,  or  to  his  clerk  who  conducts  the  pro- 
secution, but  he  requires  the  signature  of  every  person 
named  in  the  order  to  be  written  on  the  back  of  the  order, 


£    s. 

d. 

«  William  Byder 

- 

24  11 

6 

Creoige  Keates         -    - 

- 

2  13 

4 

Joseph  Parkin 

- 

2  13 

4 

Samuel  Skellard      - 

- 

2  14 

8 

Jane  VickerstafiF     - 

- 

2  14 

8 

WilUam  Bransfield  - 

- 

3     0 

0 

James  Brentnall 

- 

1  10 

0 

Thomas  Hodgldnson 

- 

I  10 

0 

For  John  Cliff,  James  Oakes,-) 

and  Thomas  Hope 

. 

6  10 

8 

William 

Byder. 

£49     8 

2 

The  treasurer's  clerk  objected  to  pay  the  amount  of  the 
order,  and  required  the  actual  signatures  of  the  three  wit- 
nesses, diff,  Oakes,  and  Hope ;  and  having  drawn  his  pen 
across  their  names  on  the  back  of  the  order,  he  gave  back 
the  order  to  the  prisoner,  who  took  it  away,  and  returned 
ag^  with  it  after  the  lapse  of  about  an  hour,  and  the 
order,  as  he  then  presented  it  to  the  treasurer's  derk,  ap- 


OXFORD  SUMMER  CIRCUIT,  11  VICT.  589 

and  opposite  to  each  name  the  sum  ordered  to  be  paid  to         \g4y^ 
each  person  respectively ;  but  the  treasurer  does  not  make 
any  inquiiy,  or  take  any  step  to  ascertain  whether  the  dif- 
ferent persons  have  actually  received  the  sums  set  against 
their  names. 

It  was  proved  that  the  defendant  took  the  order  above 
set  forth  to  the  treasurer's  office,  having  obtained  the  signa- 
tures of  William  Ryder,  the  prosecutor,  and  all  the  wit- 
nesses except  James  Oakes,  John  Cliff,  and  Thomas  Hope ; 
and  on  behalf  of  those  three  witnesses  the  prosecutor,  Wil- 
liam Ryder,  had  signed  his  name,  and  the  indorsement  on 
the  back  of  the  order  then  first  presented  by  the  defendant 
at  the  treasurer's  office  was  in  the  following  form : — 
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pcared  to  have  the  eignaturea  of  the  three  witneeseB  on  it, 

and  the  sum  payable,  each  written  thus: — 

£  s.  d. 
James  Oakes  -  -  -  -  1  10  0 
John  Cliff  -  -  -  -  3  10  8 
Thomas  Hope         -        -.        -       1  10    0 

The  treasurer's  clerk  immediately  paid  to  the  defendant 
49/.  Ss.  2d.,  and  the  defendant  wrote  ''  C.  J.  Parker,  for  T. 
Cooper  "  at  the  foot  of  the  indorsements  on  the  back  of  the 
order. 

It  was  further  proved  that  the  ngnature  ''James  Oakes*" 
was  not  of  his  handwriting,  and  was  not  written  by  his 
authority ;  and  it  also  appeared  that  James  Oakes  had  re- 
ceiyed  lOs.  from  Mr.  Cooper,  and  that  some  expenses  had 
been  paid  for  him. 

GreaveSf  for  the  prisoner. — ^I  submit  that  the  evidence 
does  not  support  the  indictment  The  signature  of  a  wit- 
ness on  the  back  of  an  order  of  this  kind,  opposite  to  the 
sum  allowed  to  him  for  his  expenses,  is  neither  a  '*  reodpt 
for  money  "  nor  an  "  acquittance"  within  the  10th  section  of 
the  Stat  1 1  Geo.  4  &1  Will  4,  c  66.  The  stat  7  Gea  4, 
c  64,  s.  22,  empowers  the  Court  to  order  payment  of  their 
expenses  to  prosecutors  and  witnesses  in  cases  of  felony; 
and  the  23rd  section  extends  the  same  power  to  certain 
cases  of  misdemeanour,  including  prosecutions  for  per- 
jury ;  and  the  24th  section  of  the  same  statute  directs  that 
every  order  shall  be  made  on  the  treasurer  of  the  county, 
who  is  required  forthwith  ''  to  pay  to  the  person  named 
therein,  or  to  any  one  duly  authorised  to  receive  the  same 
on  his  or  her  behalf,  the  money  in  such  orders  mentioned, 
and  shall  be  allowed  the  same  in  his  accounts."  The  sig- 
nature of  one  of  the  witnesses  on  the  bade  of  an  order  of 
this  kind,  is  an  authority  from  that  witness  to  the  treasurer 
to  pay  to  the  person  producing  the  order  the  amount  pay- 
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able  to  the  witneaa  who  has  so  indorsed  it  with  his  name,  and  1847. 
in  the  present  instance  there  was  a  refusal  to  pay  without 
the  signature  giving  such  authority.  The  treasurer  does 
not  treat  it  as  a  receipt,  for  no  one  has  a  right  to  say, ''  You 
shall  give  such  receipt  for  the  payment  of  money  before  it 
is  paid."  If  the  signature  were  a  receipt  to  the  treasurer, 
it  would  be  false,  for  it  would  import  that  the  witness  had 
received  from  the  treasurer  the  amount  written  opposite  to 
his  name,  which  was  contrary  to  the  fact.  The  real  re- 
ceipt to  the  treasurer,  if  there  be  one,  is  that  ^ven  by  the 
defendant  by  writing  his  name  below  all  the  amounts  and 
the  total,  which  is  quite  distinct  from  the  signatures  of  the 
prosecutor  and  witnesses  authorising  the  treasurer  to  make 
the  payments.  The  treasurer  does  not  pay  on  each  signa- 
ture, but  requires  all  the  persons  named  in  the  order  to  sign 
thehr  names  before  payment  of  any  part.  There  is  an 
authority  fh>m  aH,  and  the  treasurer  relies  upon  it  as  an 
authority,  and  that  is  decisive  against  its  being  a  receipt  or 
acquittance. 

Crodson,  for  the  prosecution. — The  stat  9  Geo.  4,  c.  64, 
authorises  the  treasurer  to  pay  the  prosecutor  and  the  wit- 
nesses :  the  prosecutor  is  not  to  receive  the  whole.  The 
order  is,  that  the  treasurer  do  forthwith  pay  to  the  pro- 
secutor so  much,  and  to  each  of  the  several  witnesses  so 
much.  The  witness  Oakes  might  have  taken  the  order  to 
the  treasurer,  and  have  received  1/.  10*.,  and  the  treasurer 
must  have  pidd  it.  Attornies,  however,  for  their  own  con- 
venience, have  a  practice  of  paying  the  witnesses  them- 
selves, and  taking  receipts.  The  attorney  substitutes  him- 
self for  the  treasurer,  and  acQordingly  in  this  case  the  sig- 
nature of  the  witness  Oakes  would,  if  genuine,  have  been 
a  receipt  and  acquittance  by  him  to  the  treasurer.  The 
witnesses  in  question  may  go  now  to  the  treasurer  and  re- 
ceive the  money:  they  may  shew  that  their  names  are 
forged.     If  this  were  a  mere  authority,  the  signature  alone 
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would  do;  but  it  is  a  receipt,  as  the  treasurer  requires  tlie 
sum  to  be  written  against  the  name. 

Erle,  J. — ^Would  there  be  any  breach  of  duty  In  4e 
attorney  receiving  the  amount  of  the  order  without  having 
paid  these  sums? 

Godson. — ^I  submit  that  there  would. 

GreaveSf  in  reply. — It  is  important  to  observe  that  it  is 
not  usual  to  stamp  instruments  of  this  kind  with  receipt 
stamps  (ft).  If  the  indorsement  were  a  receipt  to  the  at- 
torney, the  attorney  would  have  a  right  to  the  custody  of 
the  document. 

Erle,  J. — ^Would  the  order,  with  the  indorsements  on 
it,  be  evidence  against  Mr.  Cooper  in  an  action  for  money 
had  and  received  ? 

Greaves, — Certainly. 

Erle,  J. — I  incline  to  think  so  too,  but  I  do  not  like  io 
stop  an  important  case  on  a  point  apart  from  the  merits. 

His  Lordship,  having  conferred  with  Mr.  Justice  O^ 
ridge,  said : — ^^  I  have  considered  the  point  with  my  learned 
Brother  Coleridge^  who  concurs  with  me  in  thinking  that 
the  names  on  the  back  of  the  order  have  merely  the  effect 
of  giving  an  authority  to  the  holder  of  the  document  to 
receive  the  sums  of  money,  and  that  the  amounts  written 


(6)  We  believe  that,  in  Mid-  to  £5  or  more,  the  treasurer  re- 
dlesex,  if  a  prosecator  or  witness  quires  from  him  a  regular  re- 
has  to  receive  on  an  order  of  this  ceipt  on  a  proper  stamp, 
kind  a  sum  of  money  amounting 
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opposite  to  the  several  names  do  not  express,  nor  are  they 
intended  to  express,  that  the  parties  have  given  a  receipt 
or  acquittance  for  the  money.  I  regret  that  so  important 
a  prosecution  should  be  stopped,  but  as  there  appears  to  be 
no  count  adapted  to  the  instrument  in  question,  I  am 
bound  to  say  that  the  present  indictment  has  not  been  sus- 
tained. 
His  Lordship  directed  an  acquittal. 

Verdict — Not  guilty  (c). 

Godson  and  Tkoemhw^  for  the  prosecution. 

Greaves,  for  the  defendant. 

[Attomies— ^afiJ  and  T,  Cooper,'] 

(e)  By  the  stat.  7  Geo.  4y  c.  64,  county,  riding,  or  division   in 

8. 24,  it  is  enacted,  **  That  every  which  the  offence  shall  have  been 

order  for  payment  to  any  prose-  committed,  or  shall  be  supposed 

cater  or  other  person  as  aforesaid  to  have  been  committed,  who  is 

shall  be  forthwith  made  out  and  hereby  authorized  and  required, 

delivered  by  the  proper  officer  of  upon  sight  of  every  such  order, 

the  court  unto  such  prosecutor  forthwith  to  pay  to  the  person 

or  other  person^  upon  being  paid  named  therein,  or  to  any  one  dufy 

for  the  same  the  sum  of  one  shil-  authorised  to  receive  the  same  on 

ling  for  the  proeecutor,  and  six-  his  or  her  behalf y  the  money  in 

pence  for  each  other  person,  and  such  order  mentioned,  and  shall 

no  more ;  and,  except  in  the  cases  be  allowed  the  same  in  his  ac- 

hereinafter  provided  for,  shall  be  counts." 
made  upon  the  treasurer  of  the 
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OXFORD  SPRING  CIRCUIT,  1848. 


BEFORE  MR.  JUSTICE  PATTE80N  AND  MR.  JUSTICE  CRESSWELL. 


READING  ASSIZES. 


BETPORE   MR.  JUSTICB   CRESSWELL. 


A.t  B.,  and  C. 
were  indicted 
for  baring 
robbed  and 
beaten  D.    A. 
knocked  D. 
down,  and  it 
was  imputed 
tbat  B.  and  C. 
stole  bis  pro- 
perty from  hia 
pockets : — 
Held,  thAt  if  B. 
and  C.  stole  tbe 
property,  and 
A.  did  not  par- 
ticipate in  the 
robbery,  A. 
could  not  be 
convicted  of  an 
assault,  as  the 
assault  com- 
mitted by  him 
I  an  inde- 


Regina  v.  Barnett^  O'Brien^  and  Whitnet. 

JlCOBBERY. — ^The  indictment  charged  the  three  prisoners 
with  haying  robbed  Samuel  Brewerton  of  a  watch  and  two 
half-sovereigns,  and  beaten  him  immediately  before  tk 
robbery. 


It  was  stated  by  the  prosecutor  in  giving  his  evid(S)ce, 
that,  at  about  midnight  on  the  night  of  the  28th  of  Decem- 
ber, 1847,  he  went  to  a  house  in  Bird-court,  in  Reading, 
with  a  woman  whom  he  had  not  known  before,  and  aAcr 
staying  there  about  an  hour,  the  door  of  the  house  was 
opened  for  him  to  come  out,  and  on  his  doing  so,  the  pri- 
soner Bamett  knocked  him  down,  and  he  then  missed  his 
watch,  and  complained  that  he  had  been  robbed,  upon  which 
the  prisoners  Whitney  and  O'Brien  said  they  would  not  be- 
pendent  assault,  Ueve  he  had  been  robbed  unless  they  felt  his  pockets,  which 

unconnected  ,  ,  .  •     j 

with  the  rob.  thcy  did,  and  took  away  his  trowser  pocket  which  contained 
the  half-sovereigns,  after  which  they  left  him,  and  Bamett 
assisted  him  to  another  house  to  wash  his  face  and  mouth, 
as  he  was  bleeding  from  the  mouth. 


bery,  but  that 
if  the  jury 
thought  tiiat 
D.  was  not 
robbed  by  any 
of  the  prison- 
ers, but  had 
been  assaulted  by  all  of  them,  they  might  find  all  guilty  of  the  assault. 
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It  was  proved  by  another  witness,  that  immediately  after  1848. 
iamett  had  struck  the  prosecutor,  he  went  higher  up  the 
iourt,  to  speak  to  a  man  in  the  employ  of  the  Gras  Company, 
^ho  was  going  upon  his  duty  at  the  gas  works,  and  that 
mmediately  after  Bamett  had  struck  the  prosecutor,  this 
dtness  desired  him  not  to  strike  the  prosecutor  any  more, 
ind  Bamett  replied,  *^  He  struck  me  first,  and  I  have  given 
lim  a  muzzier."  The  prosecutor  denied  that  he  had  struck 
Bamett  at  all,  and  also  stated  that  his  watch  had  been  taken 
)j  means  of  unscrewing  the  swivel  of  the  guard-chain,  and 
lot  by  breaking  the  chain ;  and  that  he  was  half  drunk. 

CarnngUm,  for  the  prisoner  Bamett,  contended  that  the 
prisoner  Bamett  had  nothing  to  do  with  the  robbery,  if 
robbery  there  was,  and  that,  whichever  of  them  struck  the 
Brat  blow,  that  assault  was  an  assault  quite  distinct  from  any 

robbery. 

/.  JefferyB  WUUarns^  for  the  other  prisoners,  contended 
that  the  prosecutor  must  have  been  robbed  in  the  house,  as 
the  unscrewing  the  swivel  of  a  watch  guard^chidn  could  not 
be  done  by  a  snatch,  and  that  if  he  was  robbed  of  his  watch 
in  the  house  he  was  most  probably  robbed  of  his  money 
there  also. 

Cresswell,  J.  (in  summing  up.) — If  you  think  that  all 
the  three  prisoners  were  concerned  in  the  robbery,  you 
onght  to  find  them  all  guilty  of  it,  although  the  hand  of 
Bwnett  di|}  not  take  any  of  the  property ;  but  if  you  think 
that  Bamett  was  not  concerned  in  the  robbery,  and  that  the 
other  two  were,  you  should  convict  them  of  the  robbery  and 
acquit  him  altogether,  and  you  ought  not  to  convict  him  of 
w  assault,  although  he  committed  one,  because  it  would  then 
be  an  independent  assault  unconnected  with  the  robbery. 
But  if  you  are  not  satisfied  that  either  of  the  prisoners  com- 
niitted  any  robbery,  you  may  then  find  them  all  guilty  of 
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an  assault,  because  that  is  an  assault  which  is  included  in 
the  charge  contained  in  the  present  indictment. 

The  jury  found  all  the  prisoners  Not  Guilty  of 
the  robbery,  but  all  Guilty  of  an  assault. 

A.  M.  Skinner,  for  the  prosecution. 

Carrinffton,  for  the  prisoner  Barnett. 

J.   Jefferys    Williams^  for   the    prisoners    O'Brien  and 
Whitney. 

[Attomies — Chase  <5f  ChoiCy  and  NewtanySJi^  NeaU,"] 


BEFORE   MR.  JUSTICE   PATTE80N. 


Keqina  V.  William  Arlett. 

J  •  JEFFERYS  WILLIAMS,  for  the  defendant,  appBed 

that  the  defendant  might  be  discharged  out  of  custody  on 

his  own  recognizances.    An  indictment  had  been  found 

against  him  at  the  Berkshire  quarter  sessions,  which  were 

held  on  the  3rd  of  January,  1848,  for  having  been  in  the 

night-time  on  land  of  Bichard  Benyon  de  Beau  voir,  Esq.,  ia 

pursuit  of  game,  after  two  previous  convictions.     This  was 

a  misdemeanour  under  the  first  section  of  the  stat.  9  Geo.  4, 

a  69,  and  was  an  ofience  triable  at  the  quarter  sestions.   The 

defendant  had  on  the  18th  of  December,  1847,  been  com* 

before  the  next  mitted  to  take  his  trial  on  this  charge  at  the  then  next 
searions,  and 
the  defBadant 
being  impri- 
soned in  the  gaol  on  this  charge,  the  judge,  at  the.asaisea,  would  not  discharge  him  on  his  on 
reoognisanoe. 

If  a  prisoner  be  committed  to  the  gaol  for  trial  at  the  quarter  sessions  which  are  to  be  held 
after  the  assizes,  the  judge  at  the  assizes  will  discharge  him  on  his  own  recognizance  if  there  be 
no  indictment  preferred  against  such  prisoner  at  the  assises. 

The  judges'  commissiou  of  gaol  delivery  applies  only  to  untried  prisoners  in  the  ffm>i,  and  not 
to  untried  prisoners  in  houses  of  eorrectioH, 


March  1st, 

A  defendant,  in 
a  case  of  mis- 
demeanour, for 
which  he  was 
indicted  at  the 
quarter  ses- 
sions, and  in 
which  he  was 
entitled  to  tra- 
verse, did  tra- 
verse : — Held, 
that  his  tra. 
verse  was  to 
'the  next  ses- 
sions, and  not 
to  the  assizes, 
which  came 
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juarter  sessioiis,  but  not  having  been  in  custody  or  on  bail  IB48. 
3n  this  chai^  for  twenty  days  before  the  holding  of  the 
sessions,  the  defendant  was  entitled  to  decline  being  tried 
at  those  sessions,  and  to  traverse,  which  he  did  (a).  Not 
being  provided  with  bail,  the  defendant  had  remained  in 
custody,  and  must  do  so  until  the  next  sessions  unless  he 
was  now  discharged  on  his  own  recognizances.  The  near* 
est  cases  to  the  present  were  those  which  occurred  on  the 
Spring  Circuit  of  1838,  when  in  this  county  several  persons 
were  committed  over  the  assizes  until  the  quarter  sessions, 
which  would  be  held  after  the  assizes,  and  Baron  Gumey 
bemg  of  opinion  that  this  was  not  correct,  and  that,  under 
his  commission  of  gaol  delivery,  he  ought  to  deliver  the  gaol 
of  all  untried  prisoners;  the  diflferent  prosecutors  were  all 
sent  for,  and  all  attended  and  prosecuted  at  the  assizes  be- 
fore Baron  Gumey  except  one,  and  the  prisoner  in  that  case 
was  discharged  on  his  own  recognizance.  In  the  present 
instance  there  might  be  a  great  hardship  on  the  defendant, 
as  it  had  been  stated  that  the  Secretary  of  State  had  very 
recently  given  directions  that  no  caise  of  poaching  should  be 
tried  at  the  quarter  sessions ;  and  if  that  direction  were  acted 
on,  the  defendant  might  be  detained  in  custody  till  the  next 
Summer  assizes. 

Carringlon,  for  the  prosecution,  was  not  heard< 

Pattbson,  J. — I  think  I  need  not  trouble  Mr.  Carring- 
t(m  in  this  case.  The  question  really  comes  to  this :  whe- 
ther a  person  against  whom  an  indictment  is  found  at  the 
quarter  sessions,  and  who  chooses  not  to  be  then  tried,  but 
chooses  to  traverse  (which  he  is,  no  doubt,  entitled  to  do  if 

(a)  The  right  of  a  defendant  s.  6,  the  right  to  traverse  is  abo' 

to  travene  in  cases  of  misde-  lished  in  all  cases  at  the  Central 

meanour   is    regulated    by    the  Criminal  Court,  and  at  the  Mid- 

Btat.  60  Geo.  3  &  1  Geo.  4,  c.  4,  diesex  Sessions. 
but  by  the  stat.  7  &  8  Vict.  c.  71, 
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1848.  he  has  not  been  in  custody  or  on  bail  for  twenty  days),  tia- 
Rkoima  verses  to  the  next  sessions,  or  traverses  to  the  assizes,  if  they 
AftLBrr  ^^  ^^^^  before  the  sessions.  In  all  the  books  it  is  laid  down 
that  he  traverses  to  the  next  sessions ;  and  it  dearly  must 
be  so.  I  have  not  the  indictment  here.  It  is  preferred  and 
found  at  the  sessions,  and  they  have  dealt  with  the  case  as 
the  defendant  pleaded  there ;  and  having  done  so,  die  Court 
at  the  sessions  allowed  him  to  traverse  to  the  next  sessioiB. 
I  quite  agree  with  Baron  Gwmey  as  to  the  course  he  took 
with  respect  to  the  persons  committed  over  the  assizes  to  a 
subsequent  sessions ;  but  it  is  a  mistake  to  suppose  that, 
under  the  commission  of  gaol  delivery,  all  untried  prisons 
are  tried,  as  the  commission  of  gaol  delivery  applies  only  to 
the  prisoners  in  the  county  gaol,  and  not  to  those  in  tk 
house  of  correction.  Thus,  in  Yorkshire  the  Judges  dri- 
ver York  Castle,  but  do  not  take  any  notice  of  a  considera- 
ble number  of  prisoners  who  are  committed  to  the  Wake- 
field House  of  Correction  for  trial  at  the  sessions,  which  are 
held  after  the  assizes. 

Application  refused. 

Carringtouy  for  the  prosecution. 

J.  Jefferys  WiUiamSy  for  the  defendant 

[Attomiee— jS2aiu{^,  and  Bmns,'} 
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OXFORD  ASSIZES. 

BEFORE  MR.  JUSTICE   CRE88WELL. 


Parker  v,  James  Morrell  and  Egbert  Morrell.  March  3rd. 

ISSUE  directed  by  the  Lord  Chancellor  to  try  "  whether  The  answer  in 
a  certain  bond  and  warrant  of  attorney,  bearing  date  re-  one  wbo^has 
spectively  the  30th  of  April,  1831,''  «  were  fraudulently  ^^fi^S^but'^ 
obtamed  from  the  plaintiff  by  means  of  false  representa-  who  had  retired 

.  ,  .  from  the  firniy 

tions  or  improper  concealment  on  the  part  of  Richard  Cox,  and  ceased  to 
Richard  Ferdinand  Cox,  James  Morrell,  and  Robert  Mor-  ^Tfn'k'bcf^" 
rell,  the  four  obligees  in  the  bond,  or  any  or  either  of  ^^^"Z^"^" 

them*"  suit,  is  not  ad- 
It  appeared  that,  on  the  30th  of  April,  1831,  the  plain-  dence  against ' 
tiff  had  given  a  bond  and  warrant  of  attorney  for  5000/.,  as  ^^?^fe 
surety  for  his  brother,  to  the  present  defendants  and  their  firm,  although 

xi.  -^r-r^r^.  -i  ^    ^    r^  i  it  relates  to 

then  partners,  Messrs.  B.  Cox  and  B.  F.  Cox,  who  were  transactions 

bankers  at  Oxford;  and  that,  in  the  month  of  June,  1831,  ^th ti^firm 

Mr.  R.  F.  Cox  retired  from  the  copartnership,  which  was  Jjl^®^^"^. 

then  dissolved  as  to  him,  the  other  partners  still  continuing  tired  partner 
.  ,  ,  was  a  member 

m  copartnership  as  bankers  until  the  month  of  July^  1833,  of  it. 
when  that  copartnership  was  dissolved  by  Mr.  R,  Cox  re- 
tiring from  the  firm,  and  that  since  that  time  the  firm  con- 
fiisted  of  the  present  defendants  only.  It  further  appeared 
that  Mr.  R.  Cox  died  on  the  27th  day  of  November,  1834, 
and  that  Mr.  R.  F.  Cox  was  his  executor ;  and  also  that 
Mr.  R.  F.  Cox  became  a  bankrupt  on  the  25th  of  De- 
cember, 1838. 

It  further  appeared  that  the  plaintiff,  on  the  14th  of 
April,  1840,  filed  a  bUl  in  the  Court  of  Chancery,  to  set 
aside  the  bond  and  warrant  of  attorney  on  the  ground  of 
false  representation  and  improper  concealment,  and  in  the 
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1848.  bill  all  the  foregoing  facts  were  stated.  And  ako,  that 
in  the  year  1831,  the  plaintiff  had  pud  a  sum  of  £1000  to 
Messrs.  Cox  &  Morrell,  and  in  1838,  a  sum  of  15621  \\t. 
to  the  present  defendants.  In  this  suit  Mr.  R  F.  Cox 
(since  deceased)  was  a  defendant,  as  being  the  executor  of 
Mr.  H.  Cox,  and  he  put  in  his  answer  to  the  bill  on  the 
nth  of  February,  1842. 

On  the  part  of  the  plfuntiff  it  was  now  proposed  to  give 
in  evidence  the  answer  of  Mr.  R.  F.  Cox. 

Talfimrd,  Seijt,  A.  At.  Skinner,  and  John  Grey,  ob- 
jected that  this  answer  was  not  receivable  in  evidence  against 
the  present  defendants,  as,  at  the  time  when  it  was  put  iii) 
Mr.  B.  F.  Cox  had  ceased  to  be  a  member  of  the  banking 
firm,  and  having  then  no  joint  interest  with  the  Messrs. 
Morrell,  he  could  not  make  admissions  to  affect  them. 

WhateUi/y  Godson,  and  Keating,  for  the  plaintiff,  sub- 
mitted that  this  answer  of  Mr.  B.  F.  Cox  was  propeiiy 
receivable  in  evidence,  as  it  related  to  transactions  wluch 
occurred  when  Mr.  B.  F.  Cox  was  a  member  of  the 
banking  firm  and  a  partner  with  the  present  defendants. 
They  cited  the  cases  of  Wood  v.  Braddick  (a),  and  Pf 

(a)  1  Taunt.  104.  In  that  case  ment  when  it  is  disaolved  bis 
the  defendant  and  a  person  named  account  of  their  joint  contnct^ 
Cox  had  been  partners,  and  in  an  should  cease  to  be  eyideDcet 
action  for  the  price  of  goods  sold  In  that  case  the  case  of  Petkerid 
(as  the  plaintiff  alleged)  to  the  v.  Thtmery  tried  in  M.  T.  42 
firm,  the  defendant  pleaded  the  Geo.  3,  cor.  Lord  AltmUy,  ^^ 
general  issue  and  the  Statute  of  cited  by  Mr.  Serjt.  CoekU  from 
Limitations,  and  a  letter  of  CoXy  a  MS.  note  as  follows:— '^  As- 
written  after  the  dissolution  and  sumpsit  for  wages  against  two 
within  six  years,  and  admitting  a  defendants  who  had  been  ptft- 
balance  due  from  them,  was  held  ners ;  one  of  them  suffered  jndg- 
to  have  been  rightly  received  in  ment  to  go  by  de&nlt,  the  other 
evidence ;  and  Mansfield^  C.  J.,  pleaded  non  assumpsit.  At  the 
said,  "  Since  it  is  clear  that  one  trial  the  plaintiff  proposed  t^ 
partner  can  bind  the  other  during  read  in  evidence  the  answer 
all  the  partnership,  upon  what  which  the  first-mentioned  ^^* 
principle  is  it  that  from  the  mo-  fendant  had  put  in  to  a  bill  in 
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the  Exchequer,  filed,  after  the 
dissolution  of  the  partnership, 
against  the  same  parties.  The 
bill  charged  collusion,  and  also 
cbai^  that  the  deht  for  which 
this  action  had  heen  hrought  had 
not  been  paid.  The  answer  denied 
the  collusion,  but  admitted  the 
money  had  not  been  paid. — Lord 
Alvaul^,  C.  J.,  held,  that  it  would 
hare  been  good  eyidence  against 
the  defendant  who  put  in  the 
answer,  but  that,  being  made 
after  the  dissolution  of  the  part- 
nership, it  could  not  be  receiyed 
against  the  other  defendant,  and 
rejected  it." 


(6)  1  Rubs.  &  My.  191;  and 
2  Id.  761. 

On  the  hearing  of  the  present 
cause  of  Parker  v.  MorreU  be- 
fore Vice-chancellor  Knight 
Bnuy  on  the  let  of  May,  1846, 
his  Honor  allowed  the  answer  of 
Mr.  R.  F.  Cox  to  be  given  in 
evidence  de  bene  esse,  and  sub- 
ject to  any  objection  to  its  ad- 
missibility :  but  when  the  cause 
was  before  Lord  C^ottenham,  C.,on 
appeal,  on  the  27th  of  January, 
1848,  his  Lordship  made  the  fol- 
lowing observations  with  respect 
to  this  answer :  "  The  decree  re- 
cites, as  one  of  the  grounds  upon 
which  it  was  founded,  that,  upon 
the  hearing,  the  answer  of  the  de- 
fendant, R.  F.  Cox,  to  the  plain- 
tiff's original  and  amended  bill, 
tendered  by  the  plaintiff  as  evi- 
dence against  the  defendants,  J. 
and  R.  MorreU,  was  objected  to 

VOL.  II. 


by  them,  and  read  de  bene  esse, 
without  prejudice  to  the  ques- 
tion, whether  the  same  was  ad- 
missible or  not  as  evidence  against 
the  defendants,  J.  and  R.  Mor- 
reU. The  decree  imports  that  it 
was  made  upon  hearing  the  an- 
swer read  against  the  other  de- 
fendants ;  but  it  cannot  be  sup- 
posed that  the  Court  permitted 
such  a  matter  at  the  same  time 
to  have  any  effect  upon  its  judg- 
ment, without  deciding  whether 
it  was  admissible  or  not  in  evi- 
dence. I  have  lately  had  several 
opportunities  of  stating  my  opin- 
ion as  to  this  course  of  proceed- 
ing, and  it  is  therefore  unneces- 
sary to  repeat  it  in  the  present 
case.  When  a  piece  of  evidence 
is  tendered  and  objected  to,  it  is, 
I  think,  the  duty  of  the  Court, 
before  it  makes  a  decree,  to  de- 
cide upon  the  admissibility  of 
the  evidence ;  and  I  have  no  he- 
sitation, in  the  present  case,  in 
holding  that  this  answer,  as  ten- 
dered, ought  to  have  been  alto- 
gether rejected.  It  was,  as  I 
have  said,  simply  tendered  by 
the  plaintiff  as  an  answer  in  the 
cause,  and  so  the  decree  states  it ; 
that  is,  an  office  copy  was  pro- 
duced as  the  answer  of  R.  F. 
Cox ;  it  was  the  answer  of  one 
defendant  attempted  to  be  read 
against  another,  which  is  con- 
trary to  the  rule  and  practice  of 
the  Court.  The  decree  recites 
that  it  was  tendered  in  evidence ; 
that  does  not  negative  the  sup- 
position that  it  was  tendered  as 
R  R  N.  P. 
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Crb88well,  J. — The  question  is  one  of  conaderaUe 
importance,  and  some  novelty.      The  cases  are  none  of 


an  answer  in  the  cause.  It  can- 
not mean  that  it  was  tendered  as 
a  document  of  a  person  whose 
admission  would  he  evidence 
against  the  defendants,  J.  and  B. 
Morrelly  hecause  there  does  not 
appear  to  have  heen  any  evidence 
introd  uced  of  that  character.  The 
identity  of  the  party,  his  relative 
situation  with  respect  to  the  other 
defendants,  and  the  authenticity 
(as  it  appears)  of  the  answer  con- 
taining his  admission  on  all  es- 
sential points,  which  it  was  the 
duty  of  the  plaintiffs  to  prove, 
is  a  piece  of  evidence  not  ap- 
pearing aliunde,  nor  proved  hy 
R.  F.  Cox. 

**  Without,  therefore,  further 
entering  into  the  question,  I 
think  it  clear,  as  the  matter  was 
presented  to  the  Court,  that  the 
document  ought  to  have  heen 
rejected.  I  must  however  ob- 
serve, that,  as  to  the  question 
whether  such  a  document  would, 
if  regularly  brought  before  the 
Court,  have  been  received  in 
evidence,  none  of  the  cases  re- 
ferred to  come  near  to  the  ques- 
tion. Pritchard  v.  Draper  is  a 
case  which  comes  nearest  to  it. 
That  proceeded  upon  a  ground 
which  is  wanting  here,  namely, 
that  the  parties  making  the  ad- 
mission were,  at  the  time^  sub- 
ject to  a  joint  obligation  to  the 
party  against  whom  it  was  ten- 
dered; which  appean  to  form 
the  ground  upon  which  Lord 
Brougham  proceeded  in  resting 
his  decision,  namely,  that,  by  the 
decisions  at  law  upon  the  then 


Statute  of  LlmitaUonSy  one  of 
two  parties  bound  might,  by  a 
declaration  and  promise  ^er 
the  statute  had  run,  take  the 
case  out  of  the  operation  and 
effect  of  the  Statute  of  Limita- 
tions as  then  existing;  not  that 
the  right  was  destroyed  by  the 
running  of  time,  but  only  that 
the  remedy  of  the  party  was  en- 
larged. 

**  In  the  present  case,  R.  F. 
Cox,  the  late  partner  with  Measis. 
Morrell,  became  bankrupt  in 
1898,  and  obtained  his  certificate, 
and  was  made  a  defendant,  not 
as  having  been  a  partner,  but  as 
the  representative  of  his  fiither, 
R.  Cox,  and  having  no  interest 
in  any  of  the  matters  in  contest, 
which  he  by  his  answer  dis- 
claimed. He  was,  therefore, 
when  the  bill  was  filed  in  1840, 
and  subsequently  when  the  an- 
swer to  the  amended  bill  was 
filed,  and,  for  anything  that  ap- 
peared at  the  time  of  the  hearing, 
a  competent  witness  to  state  any 
facts  that  the  pl^ntiff  might  wish 
to  establish  by  him ;  but,  depart- 
ing from  the  regular  course  of 
the  Court,  the  plaintiff  tendered 
an  office  copy  of  the  answer  put 
in  many  years  after  all  hia  con- 
nexion with  the  other  defendants 
had  ceased,  and  when  he  had  no 
interest  or  liability  connected 
with  any  of  the  objects  of  the 
suit. 

**  If,  upon  the  trial  of  the  issue 
I  am  about  to  direct,  this  an- 
swer should  be  tendered  in  evi- 
dence, its  admissibility  will  be 
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them  exactly  in  point;  but  I  am  of  opinion  that  the  an-  1848. 
Bwer  of  Mr.  B.  F.  Cox  is  not  admissible  in  evidence.  After 
the  bond  was  given  by  the  plaintiff,  the  partnership  of 
Messrs.  Morrell  and  Mr.  R.  F.  Cox  was  dissolved^  and  Mr. 
B.  F.  Cox  parted  with  all  his  interest  to  the  other  partners. 
He  had,  therefore,  no  right  to  bind  the  other  partners  by 
any  declaration  of  his.  Money  was  paid  by  the  plaintiff 
to  the  Messrs.  Morrell,  and  the  plaintiff  so  states  it  in  his 
bill;  and  there  is  nothing  to  shew  that  Mr.  B>.  F.  Cox  was 
at  all  interested  in  that  money ;  and  if  the  plaintiff  had 
brought  an  action  to  recover  it  back,  he  could  not  have 
jomed  Mr.  B.  F.  Cox  as  a  defendant  in  an  action  for  money 
had  and  received.  There  was  no  joint  interest  between 
Messrs.  Morrell  and  Mr.  B>.  F.  Cox  at  the  time  of  his 
putting  in  his  answer;  and  as  the  partnership  was  dis- 
fiolved,  Mr.  B.  F.  Cox  could  not  make  an  admission  to 
bind  the  Messrs.  MorrelL 

The  evidence  was  rejected. 

Verdict  for  the  defendants. 

Whateley,  Godson,  and  Keating,  for  the  plaintiff. 

Talfourd,  Seijt.,  A.  M.  Skinner,  and  John  Gray,  for  the 
defendants. 

[Attomies— iVtcAo2£ff  S^  Dcyle,  and  H.  Walker.'] 

decided  upon  as  the  fects  and  the  the  cause ;  and  I  am  clearly  of 

law  may  appear  to  the  predding  opinion  that  it  was  a  document 

judge.     I  am  only  considering  tendered  which  ought  to  have 

what,  in  my  opinion,  ought  to  heen  rejected." 
have  been  done  at  the  hearing  of 
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March  Zrd,  KegINA  v.  ChEISTOPHER  BoULT. 

The  forgery  ot    L  ORGERY  at  oommon  law.     Th^  first  coant  of  the  in- 
toallow^the"'    dictment  charged  the  defendant  with  having  unlawfully 
fiwon^a nSu    ^^^^ged  "  a  Certain  writing,  in  the  words  and  figures  follow- 
way,  U  a  for.     ing :  that  is  to  say, — 
gery  at  common  _,  _^   . 

Uw;  bat  the  S    " '  Great  Westem  Kadway. 

Srw"^not\  "  '  Sir-Please  to    g|    pass  the  bearer  to  Oxfoid 

mudemeanor.    ^nd  back,  on  business    ^  s    of  the  Oxford  and   Rugby 
Theuttenng  '  •§  ^^  ' 

of  a  forged  in-    Railway.  ^ 

?J^^ofwtch  '  Yours  &c.. 

ia  only  a  for-  «  NoV.  8,  1848.  [su^  'GeO.  Wm.  CaRRINOTON.* 

gery  at  common 

law,  is  no  of-     ^Jth  intent  to  defraud  the  Great  Western  Railway  Com- 

fenoe,  anless  ^     ,  f 

some  fraud        pany."     Second  count,  a  similar  count,  for  uttering  the 

pcqjrtratcd^by   forged  paper,  knowing  it  to  be  forged.     The  third  and 

in^u(i  a*caae    f^^^^  counts  wcrc  for  forging  and  uttering  a  writing  "  in 

the  indictment    the  form  and  similitude  of  a  railway  pass  "  (settinsc  it  out) ; 

contained  some  \  ,  . 

counts  for  and  ixLQ  fifth  and  sixth  counts  were  for  forging  and  uttering 
str^Mit  and "  "  *  Certain  writing  to  authorise  the  bearer  thereof  to  be 
tering  f^iSld  ^rried,  free  of  charge,  on  the  Great  Westem  Railway  from 
the  defendant     Londou  to  Oxford"  (setting  it  out). 

on  the  counts         It  appeared  that,  on  the  5th  of  February,  1848,  the  de- 
InVwuT^icte^'  fendant  came  to  the  Abingdon-road  station  by  the  Great 
for\h*  ^t't**'"     Western  Railway,  and,  on  being  asked  for  his  ticket,  pre- 
tering,  the        scnted  the  paper  set  out  in  the  indictment ;  and,  on  being 
arrfsud!  ^**     asked  who  "  John  Palmer  ^  was,  he  replied,  "  Your  deputy- 
superintendent  at  Paddington ;"  the  defendant  also  then 
stating  that  he  was  sent  with  a  letter  to  Mr.  Morrell,  of 
Oxford,  on  business  of  the  Rugby  Railway,  which  was  false. 
It  was  proved  that  passes  of  this  kind  were  granted  by 
the  deputy-superintendent  at  Paddington  to  allow  persons 
to  pass  on  the  railway  free  of  charge,  but  that  this  was  a 
forgery. 

Verdict — ^Not  guilty  of  the  forgery,  but 
guilty  of  the  uttering. 


OXFORD  SPRING  CIRCUIT,  11  VICT.  605 

Carringtony  for  the  defendant,  submitted,  in  arrest  of 
judgment,  that,  as  the  forgery  of  a  document  like  that  in 
the  present  case  was  only  a  forgery  at  common  law,  the 
uttering  of  such  a  forged  instrument  was  not  a  criminal 
offence.  No  decision  of  any  court,  no  dictum  of  any  judge, 
and  no  statement  of  any  text-writer,  had  ever  alluded  to  it 
as  being  an  offence ;  and  the  authorities  as  to  forgery  at 
common  law  (about  forty  in  number)  all  related  to  the 
actual  forgery,  and  not  to  the  uttering.  The  earliest  sta- 
tute relating  to  forgery  was  of  the  reign  of  Kichard  II.,  and 
by  it  judges  and  clerks  who  forged  records  were  to  pay  a 
fine  and  make  compensation ;  but  uttering  was  no  offence 
under  that  act,  and  the  offence  of  uttering  was  not  intro- 
duced into  any  of  the  forgery  acts  till  the  reign  of  George 
the  Second  (a). 

Keating^  for  the  prosecution,  contended,  that,  as  the  forg- 
ing a  document  of  this  kind  was  a  misdemeanor,  the  utter- 
ing of  it  must  be  a  misdemeanor  also. 

Cresswbll,  J. — Have  you  any  authority  for  that? 

Keating. — I  have  not  been  able  to  find  any. 

Cresswell,  J. — I  will  consider  of  this  till  to-morrow. 


Keating  referred  to  a  precedent  in  the  case  of  The  King   March  4th. 
V.  Ferrers  {b),  in  which  a  person  charged  with  forging  and 
uttering  an  instrument  the  subject  of  forgery  at  common 

(a)  There  was  also  an  objection  (b)  Trem.  Entr.  1 29 ;  Sid.  278. 

taken  to  the  form  of  the  indict-  In  that  case  the  defendant  was 

ment,  that  it  did  not  allege  a  "convict  de  forging ;"  and  if,  in 

course  of  buffiness  in  the  com-  the  present  case,  the  defendant 

pany  as  to  passes  of  this  kind ;  had  been  convicted  of  the  actual 

but  on  that  objection  no  decision  forgery  of  the  railway  pass,  the 

was  pronounced.  objection  would  not  have  arisen. 
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1848.        law^  was  convicted,  and  sentenced  by  the  Court  of  King's 
Bench  to  a  fine  of  £100. 

Cresswell,  J. — I  have  not  found  any  case  in  wluch  an 
indictment  for  uttering  a  forged  instrument  at  common  law 
has  been  maintained,  unless  some  fraud  was  actually  perpe- 
trated by  it,  which  is  not  the  charge  in  this  indictment; 
and  Mr.  Justice  Patteson  is  not  aware  of  any  case  on  the 
subject.  That  the  forgery  of  this  instrument  was  a  forgery 
at  common  law  there  is  no  doubt ;  but  my  opinion  is,  that 
the  charge  of  uttering  cannot  be  sustained,  and  the  judg- 
ment must  be  arrested. 

Judgment  arrested  (c)l 

Keating^  for  the  prosecution. 

CarringUm^  for  the  defendant. 

[Attomies— nPaZfA,  and  Slocomhe.'] 

(c)  In  the  case  of  The  King  in  West's  Symboleography,  tit. 

▼.  Ferrers,  Trem.  Entr.  129,  the  « Indict."  88. 118, 119, 142,  143, 

false  making   and  the  uttering  144,  145,  263,  293,  294.    The 

were  both  charged  in  one  count ;  practice  of  introducing  more  than 

and  this  seems  to  have  been  the  one  count  into  an  indictment,  is 

ancient  practice  both  with  respect  of  comparatively  modem  intio- 

to  forgery  and  to  coining ;  as  to  duction. 
which,  precedents  will  be  found 
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WORCESTER  ASSIZES. 


BEFORE  MR.  JUSTICE   PATTE80N. 


Reoina  9.  John  Roberts. 


March  lOM. 


X  ERJURY. — The  indictment  stated  (a),  that,  within  three  In  cases  of  pcr- 
calendar  months  after  the  commission  of  the  offence  herein-  ^1Uignm°nt 

of  perjury 
must  be  proved 
by  two  witnesses,  it  is  not  necessary  to  proTe  by  two  witnesses  erery  fact  which  goes  to  make 
out  the  assignment  of  perjury. 

A.,  to  prove  an  alibi  for  B.,  had  sworn  that  B.  was  not  ont  of  his  sight  between  the  honrs  of 
8  A.M.  and  9  a.m.  on  a  certain  day,  and  on  this  perjury  was  assigned.  Proof  by  one  witness 
that  between  those  hours  A.  was  at  one  place  on  foot,  and  by  another  witness  that  between  those 
hoars  B.  was  walking  at  another  place  six  miles  off — HM  to  be  sufficient  proof  of  the  assign- 
ment of  peijury. 


(a)  The  indictment  was  in  the 
following  form  : — 
WorcesterBhire,^  The  jurors  for 
to  wit.  Jour  Lady  the 
Qaeen  upon  their  oath  present, 
that,withln  three  calendar  months 
after  the  commission  of  the  offence 
hereinafter  next  mentioned  to 
have  been  committed  by  Richard 
Prosser,  to  wit,  on  the  20th  day 
of  January,  a.  d.  1847,  at  the 
Rhy  d,  in  the  said  county  of  Wor- 
cester, Joseph  Shorter,  of  the 
parish  of  Hanley  Castle,  in  the 
said  county  of  Worcester,  game- 
keeper, in  his  proper  person  came 
before  John  Henry  Allen,  Esq., 
one  of  the  justices  of  our  Lady 
the  Queen,  assigned  to  keep  the 
peace  of  our  said  Lady  the  Queen 
in  and  for  the  said  county,  and 
also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other 
misdemeanors  committed  within 
the  said  county  of  Worcester, 


and  then  and  there,  to  wit,  at  the 
Rhyd  aforesaid,  in  the  county 
aforesaid,  exhibited  a  certain  in- 
formation in  writing  to  and  be- 
fore the  said  justice,  by  which 
said,  information  in  writing  he 
the  said  Joseph  Shorter  then  and 
there  gave  the  said  justice  to  un- 
derstand and  be  informed  that 
Richard  Prosser,  of  the  parish  of 
Hanley  Castle,  in  the  said  county, 
labourer,  did,  within  three  calen- 
dar months  then  last  past,  to  wit, 
on  the  16th  day  of  January,  a.  d. 
1847,  at  the  parish  of  Hanley 
Castle,  in  the  said  county,  un- 
lawfaUy  use  a  certain  gun  for  the 
purpose  of  killing  a  hare  there, 
he  the  said  Richard  Prosser  not 
being  authorised  to  do  so  for  want 
of  a  game  certificate,  contrary  to 
the  statute  in  that  case  made  and 
provided,  whereby,  and  by  force 
of  the  said  statute,  he  (meaning 
the  said  Richard  Prosser)  had 
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after  mentioned  by  Bichard  Pro8ser5  to  wit,  on  the  20th  of 
January,  1847,  John  Shorter  exhibited  an  information  be- 


forfeited  a  sam  of  money  not  ex- 
ceeding £5,  to  be  applied  as  the 
statutes  in  that  behalf  made  and 
provided  direct.  And  thereupon 
the  said  Joseph  Shorter,  on  the 
day  and  year  first  aforesaid,  at 
the  Rhjd  aforesud,  in  the  county 
aforesaid,  prayed  that  the  said 
Richard  Prosser  might  be  caused 
to  appear  before  two  of  the  jus- 
tices aforesaid  to  answer  the  said 
inforniation,and  make  his  (mean- 
ing the  said  Richard  Prosser's) 
defence  thereto. 

And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further 
present,  that,  after  the  exhibiting 
of  the  said  information,  but  be- 
fore any  proceeding  had  or  taken 
upon  the  said  information  either 
for  summoning  the  said  Richard 
Prosser,  the  party  accused,  or 
compelling  his  appearance  to  an- 
swer the  same,  to  wit,  on  the  20th 
day  of  January,  a.d.  1847,  at 
the  Rhyd  in  the  sud  county,  one 
Charles  Symonds,  of  the  parish 
of  Hanley  Castle,  in  the  county 
of  Worcester,  a  credible  witness 
in  that  behalf,  and  not  being  the 
prosecutor  or  informer  in  the  said 
case,  came  in  his  own  proper  per- 
son before  the  said  John  Henry 
Allen,  Esq.,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for 
the  said  county  of  Worcester, 
and  was  then  there  duly  sworn 
by  and  before  the  said  justice, 
and  having  heard  the  said  in- 
formation read,  and  fully  under- 
standing the  same,  did  then  and 
there,  upon  his  oath  aforesaid,  be- 
fore the  said  justice  depose  and 
swear,  that  the  charge  contained 


in  the  said  information  was  tnie 
and  correct.  And  the  said  charge 
was  then  and  there,  to  wit,  at 
the  Rhy d  aforesaid,  in  the  county 
aforesaid,  deposed  to  before  the 
said  justice  on  the  oath  of  the 
said  Charles  Symonda,  so  being 
such  credible  witness  aa  aforesaid, 
according  to  the  form  of  the  sta- 
tute in  such  case  made  and  pro- 
vided. 

And  the  juron  aforesaid,  up<m 
their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit, 
on  the  day  and  year  first  afore- 
sud,  and  after  the  said  informa- 
tion had  as  aforesaid  been  exhi- 
bited to  and  before  the  said  jus- 
tice, and  after  the  charge  con- 
tained in  the  said  information 
had  been  so  as  aforesaid  deposed 
to  as  aforesaid  before  the  sud 
justice  upon  the  oath  of  the  said 
Charles  Symonds,  a  credible  wit- 
ness as  aforesaid,  the  said  John 
Henry  Allen,  Esq.,  so  being 
such  justice  as  aforesaid,  to  wit, 
at  the  Rhyd  aforesaid,  in  the 
county  aforesaid,  did  in  due  form 
of  law  make,  grant,  and  issue  a 
certain  summons,  by  which  said 
summons  the  said  justice  did  then 
and  there  and  thereby  require  the 
said  Richard  Prosser,  who  then 
and  there  was  the  party  chaiged 
as  aforesaid,  to  appear  before  two 
of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county 
of  Worcester,  at  the  town-hall 
at  Upton-on-Sevem,  in  the  said 
county  of  Worcester,  on  Thurs- 
day, the  28th  day  of  January  in 
the  year  aforesaid,  at  the  hour  of 
eleven  in  the  forenoon,  to  answer 
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fore  John  Henry  Allen,  Esq.,  a  magistrate,  that  Richard 
Prosser  had,  on  the  16th  of  January,  1847,  used  a  gun  for 


164S. 


to  the  said  information,  and  make 
his  the  aaid  Richard  Prosaer's 
defence  thereto. 

And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further 
piesentythat  afterwards,  to  wit,  on 
the  28th  day  of  January  in  the 
year  aforesaid,  to  wit,  at  the  hour 
of  eleven  in  the  forenoon  of  the 
said  last-mentioned  day,  at  the 
town-hall  at  Upton-on-Seyem, 
in  the  said  county,  to  wit,  at  the 
parish  of  Upton-on-Sevem,  in 
the  said  county,  the  said  Richard 
Prosser,  in  pursuance  of  and  in 
obedience  to  the  said  summons, 
and  as  he  was  required  hy  the 
said  summons,  did  appear  before 
the  said  John  Henry  Allen,  Esq. 
and  Edward  Gresley  Stone,  Esq. 
(then  being  two  of  her  Majesty's 
justices  of  the  peace  in  and  for 
the  said  county  of  Worcester), 
to  answer  to  the  said  information, 
and  make  his  the  said  Richard 
ProBser's  defence  thereto.  And 
the  jurors  aforesaid,  upon  their 
oath  aforesidd,  do  further  pre- 
sent, that  afterwards,  to  wit,  at 
the  said  town-hall  at  the  parish 
last  aforesaid,  in  the  county 
aforesaid,  on  the  day  and  year 
last  aforesaid,  to  wit,  at  the  hour 
of  eleven  in  the  forenoon  of  the 
said  last-mentioned  day,  before 
the  said  John  Henry  Allen  and 
Edward  Gresley  Stone,  so  being 
such  justices  as  aforesaid,  the 
said  Richard  Prosser  pleaded  to 
the  said  information  and  to  the 
said  charge  contained  and  men- 
tioned in  the  said  information, 
that  he  the  scud  Richard  Prosser 
was  not  guilty  of  the  said  offence 


in  the  said  information  in  man- 
ner and  form  as  in  and  by  the 
said  information  was  alleged. 
Thereupon,  then  and  there,  and 
before  the  said  John  Henry  Al- 
len and  Edward  Gresley  Stone, 
so  being  such  justices  as  afore- 
said, an  issue  was  duly  and  in  due 
form  of  law  joined  between  the 
said  Joseph  Shorter  and  the  said 
Richard  Prosser  upon  the  said 
plea  of  the  said  Richard  Prosser. 
And  the  juron  aforesaid,  upon 
their  oath  aforesaid,  do  further 
present,  that,  on  the  day  and  year 
last  aforesaid,  to  wit,  at  the  hour 
of  eleven  in  the  forenoon  of  the 
last-mentioned  day,  at  the  town- 
hall  aforesaid,  at  the  parish  last 
aforesaid,  in  the  county  aforesaid, 
and  after  the  said  Richard  Prosser 
had  so  pleaded  as  aforesaid,  and 
after  the  said  issue  had  been  so 
joined  as  aforesaid,  the  said  in- 
formation and  the  said  charge 
contained  and  mentioned  in  the 
said  information  came  on  in  due 
form  of  law  to  be  heard  and  tried 
before  the  said  John  Henry  Allen 
and  Edward  Gresley  Stone,  so 
being  such  justices  as  aforesaid, 
and  the  said  John  Henry  Allen 
and  Edward  Gresley  Stone,  then 
and  there  being  such  justices  as 
aforesaid,  did  then  and  there  pro- 
ceed to  hear  and  determine  the 
matters  of  the  said  information ; 
and  the  said  information  and  the 
said  charge  were  then  and  there 
heard  and  tried  in  due  form  of 
law  by  and  before  the  said  John 
Henry  Allen  and  Edward  Gres- 
ley Stone,  so  being  such  justices 
as  aforesaid.    And  the  said  John 
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the  purpose  of  killing  a  hare^  not  being  authorifled  to  do  so 
for  want  of  a  game  certificate ;  and  that  Charles  Symonds 


Henry  Allen  and  Edward  Gres- 
ley  Stone,  so  being  such  justices 
as  aforesaid,  did  then  and  there 
proceed  to  try,  and  did  then  and 
there,  to  wit,  in  the  county  afore- 
said, try  the  said  issue  so  joined 
as  aforesaid,  and  did  then  and 
there  proceed  to  hear  and  deter- 
mine, and  did  then  and  there  in 
due  form  of  law  hear  and  deter- 
mine the  matters  of  the  said  in- 
formation; upon  which  said  hear- 
ing and  trial  of  the  said  informa- 
tion and  of  the  said  charge  con- 
tained in  the  said  information, 
and  upon  which  said  hearing  and 
trial  of  the  matters  contained  in 
the  said  information,  and  upon 
which  said  trial  of  the  said  issue 
so  joined  as  aforesaid,  John  Ro- 
berts, late  of  the  parish  last  afore- 
said, in  the  county  of  Worcester, 
labourer,  then  and  there  appeared 
as  a  witness  for  and  on  behalf  of 
the  said  Richard  Prosser,  and  was 
then  and  there  duly  sworn  and 
took  his  corporal  oath  upon  the 
Holy  Gospel  of  Grod  before  the 
said  John  Henry  Allen  and  Ed- 
ward Gresley  Stone,  so  being  such 
justices  aforesaid,  that  the  evi- 
dence which  he  the  said  John 
Roberts  should  then  and  there 
give  to  the  said  John  Henry 
Allen  and  Edward  Gresley  Stone 
should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth 
(they  the  said  John  Henry  Allen 
and  Edward  Gresley  Stone,  ju»- 
tices  as  aforesaid,  then  and  there 
having  sufficient  and  competent 
authority  to  administer  the  said 
oath  to  the  said  John  Roberts  in 
that  behalf). 


And  the  jurors  afore8iud,upo& 
their  oath  aforesaid,  do  fuTthfir 
present,  that,  at  and  upon  the 
hearing  and  trial  of  the  said  in- 
formation, and  of  the  cfaaige  con- 
tained and  mentioned  in  the  said 
information,  and  at  and  upon  the 
trial  of  the  said  issue  so  joined  as 
aforesaid,  it  then  and  there,  to 
wit,  at  the  parish  last  aforesaid, 
in  the  county  aforesaid,  became 
and  was  material,  and  the  fol- 
lowing questions  became  and 
were  material  questions,  and  each 
of  them  became  and  was  a  mat^ 
rial  question  upon  the  hearing 
and  trial  of  the  said  information, 
and  upon  the  hearing  and  trial  of 
the  charge  contained  and  men- 
tioned in  the  said  information, 
and  upon  the  hearing  and  trial  of 
the  matters  of  the  said  informa- 
tion, and  upon  the  said  trial  of 
the  said  issue  so  joined  as  afore- 
said, that  is  to  say : — 

Whether,  on  the  morning  of 
the  16th  day  of  January  in  the 
year  aforesaid,  the  said  Richard 
Prosser  came  to  the  house  of  the 
said  John  Roberts  1 

And  whether  the  said  Richard 
Prosser  came  to  the  houae  of  the 
said  John  Roberts  before  seven 
of  the  clock  in  the  morning  of 
the  said  last-mentioned  day  ? 

And  whether,  on  the  day  last 
mentioned,  the  said  John  Roberts 
and  the  said  Richard  Prosser, 
with  Joseph  Watkins,  left  the 
said  house  of  the  said  John  Ro- 
berts to  go  to  the  city  of  Wor- 
cester? 

And  whether  the  said  John 
Roberts  and  the  said   Richard 
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deposed,  that  the  charge  was  trae;  and  that  a  summons  was 
issued  thereupon;  and  that,  upon  the  hearing  of  that  charge 


1848. 


Prosser,  with  the  said  Joseph 
Watkins,  left  the  said  house  of 
the  said  John  Roberts  before 
seven  of  the  clock  of  the  morn- 
ing of  the  said  last-mentioned  day 
to  go  to  the  city  of  Worcester  ? 

And  whether  the  said  Richard 
Prosser  was  ever  out  of  the  sight 
of  the  said  John  Roberts  from 
the  hour  of  seven  of  the  clock  in 
the  forenoon  of  the  last-men- 
tioned day  till  the  hour  of  ten  of 
the  clock  in  the  forenoon  of  the 
said  last-mentioned  day  ? 

And  whether  the  said  Richard 
Prosser  was  ever  out  of  the  sight 
of  the  said  John  Roberta  from 
the  hour  of  eight  of  the  clock  in 
the  forenoon  of  the  said  last- 
mentioned  day  till  the  hour  of 
nine  of  the  clock  in  the  forenoon 
of  the  said  last-mentioned  day  ? 

And  whether,  on  the  last- 
mentioned  day,  the  said  Richard 
Prosser  walked  with  the  said 
John  Roberts  from  the  said  house 
of  the  said  John  Roberts  to  the 
city  of  Worcester  ? 

And  whether,  between  the  said 
hour  of  seven  in  the  forenoon  and 
the  said  hour  of  ten  in  the  fore- 
noon of  the  last-mentioned  day, 
the  said  John  Roberts  and  Rich- 
ard Proflser,  with  the  said  Joseph 
Watkins,  walked  together  to  the 
city  of  Worcester  ? 

And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further 
present,  that  the  said  John  Ro- 
berts being  so  sworn  as  aforesaid^ 
not  having  the  fear  of  Grod  before 
his  eyes,  nor  regarding  the  laws 
of  this  realm,  and  intending  and 
contriving  to  pervert   the    due 


course  of  law  and  justice,  then 
and  there,  on  the  said  hearing  and 
said  trial  of  the  said  information, 
and  on  the  said  hearing  and  said 
trial  of  the  said  charge  contained 
in  the  said  information,  and  on 
the  hearing  and  trial  of  the  mat- 
ters of  the  said  information,  and 
upon  the  said  trial  of  the  said 
issue  so  joined  as  aforesaid,  upon 
his  oath  aforesaid,  falsely,  cor- 
ruptly, knowingly,  wilfully,  and 
maliciously,  before  the  said  John 
Henry  Allen  and  Edward  Gres- 
ley  Stone,  justices  as  aforesaid, 
did  depose  and  swear,  amongst 
other  things,  in  substance  and  to 
the  effect  following,  that  is  to 
say:— 

That  he  the  said  John  Roberts 
then  knew  the  said  Richard  Pros- 
ser well,  and  that  the  said  Rich- 
ard Prosser  came  to  the  house  of 
him  the  said  John  Roberts  before 
the  hour  of  seven  of  the  clock  on 
the  morning  of  the  16th  day  of 
January  in  the  year  aforesaid, 
and  that  he  the  said  John  Roberts 
and  the  said  Richard  Prosser, 
with  Joseph  Watkins,  left  the 
house  of  the  said  John  Roberts 
before  seven  of  the  clock  of  the 
morning  of  the  said  last-mentioned 
day  to  go  to  Worcester  (meaning 
the  city  of  Worcester),  and  that 
all  three  (meaning  the  said  John 
Roberts,  Richard  Prosser,  and 
Joseph  Watkins),  on  the  morning 
of  the  last-mentioned  day,  walked 
to  Worcester  (meaning  the  city 
of  Worcester),  and  that  the  said 
Richard  Prosser  was  never  out 
of  the  sight  of  him  the  said  John 
Roberts  from  the  said  time  when 
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before  J.  H.  ADen,  Esq.,  and  E.  G.  Stone,  Esq.,  two  ma- 
gistrates, the  present  defendant  appeared  as  a  witnea  for 
Prosser,  and  was  sworn;  and  that  it  then  became  a  material 


he  the  said  Richard  Prosser  so  as 
aforesaid  left  the  house  of  the  said 
John  Roberts  till  they  (meaning 
the  said  John  Roberta,  Richard 
Prosser,  and  Joseph  Watkins) 
got  to  Worcester  (meaning  the 
city  of  Worcester),  which  was 
soon  after  ten  of  the  clock  in  the 
forenoon  of  the  said  last-men- 
tioned day. 

Whereas  in  truth  and  in  fact 
the  said  Richard  Prosser  did  not 
come  to  the  said  house  of  him  the 
said  John  Roberts  before  the 
hour  of  seven  of  the  clock  in  the 
morning  of  the  16th  day  of  Ja- 
nuary in  the  year  aforesaid,  as  he 
the  said  John  Roberts,  at  the  time 
of  his  said  deposing  and  swearing 
as  aforesaid,  then  and  there  well 
knew. 

And  whereas  in  truth  and  in 
fact  the  said  John  Roberts  and 
Richard  Prosser,  with  the  said 
Joseph  Watkins,  did  not  leave 
the  said  house  of  the  said  John 
Roberts  before  seven  of  the  clock 
in  the  morning  of  the  said  last- 
mentioned  day,  as  he  the  said 
John  Roberts,  at  the  time  of  his 
said  deposing  and  swearing  as 
aforesaid,  then  and  there  well 
knew. 

And  whereas  in  truth  and  in 
fact  the  said  John  Roberts  and 
Richard  Prosser,  with  the  said 
Joseph  Watkins,  did  not  leave 
the  said  house  of  the  said  John 
Roberts  before  seven  of  the  clock 
in  the  morning  of  the  said  last- 
mentioned  day  to  go  to  the  city 
of  Worcester,  as  he  the  said  John 
Roberts,  at  the  time  of  his  said 


deposing  and  swearing  as  afore- 
said, theft  and  there  well  knew. 

And 'whereas  in  troth  and  in 
fact  the  said  John  Roberts,  Rich- 
ard Prosser,  and  Joseph  WatkiLs, 
on  the  morning  of  the  last-men- 
tioned day,  did  not  walk  to  the 
city  of  Worcester,  as  he  the  mi 
John  Roberts,  at  the  time  of  hii 
said  deposing  and  swearisg  « 
aforesaid,  then  and  there  well 
knew. 

And  whereas  in  troth  and  io 
fact  the  said  Richard  Pntsserwis 
out  of  the  sight  of  the  sud  Jobo 
Roberts  between  thehourof  sem 
of  the  clock  in  the  forenoon  "f 
the  last-mentioned  day  and  the 
hour  of  ten  of  the  clock  in  the 
forenoon  of  the  last-mentlond 
day,  as  he  the  said  John  Roberts, 
at  the  time  of  his  said  deposing 
and  swearing  as  aforesaid,  then 
and  there  well  knew. 

And  whereas  in  troth  and  in 
fact  the  said  Richard  Prosser  was 
out  of  the  sight  of  the  said  John 
Roberts  between  the  hour  of 
eight  of  the  clock  in  the  fore- 
noon of  the  last-mentioned  d&r 
and  the  hour  of  nine  of  the  dock 
in  the  forenoon  of  the  last-men- 
tioned day,  as  he  the  said  John 
Roberts,  at  the  time  of  his  said 
deposing  and  swearing  as  afoi^ 
said,  then  and  there  well  knew. 

And  whereas  in  troth  and  in 
fact  the  said  John  Roberts  and 
Richard  Prosser,  with  the  said 
Joseph  Watkins,  did  not  leave 
the  said  house  of  the  said  Jolui 
Roberts  before  seven  of  the  clock 
in  the  morning  of  the  said  last- 
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luestion,  whether  Prosser  was  ever  out  of  the  sight  of  the         1848. 

lefendant  between  8  a.m.  and  9  a.m.  on  the  16th  of  Janu- 

iry,  1847;  and  that  the  defendant  then  swore  that  Prosser 

Qever  was  out  of  his  sight  between  the  hours  of  7  a.m. 

md  10  A.M.  on  that  day.     Assignment  of  perjury,  that  he 

WBs  out  of  his  sight  between  7  a.  m.  and  10  a.  m.  and  between 

3  A.M.  and  9  A.M. 

It  appeared,  that,  on  the  hearing  of  the  charge  before 
Mr.  Allen  and  Mr.  Stone,  the  magistrates,  Charles  Sy- 
monds  deposed,  that,  at  half-past  8  a.m.  on  the  16th  of  Ja- 
nuary, 1847,  he  saw  Richard  Prosser  shoot  a  hare  in  Mr. 
Lane's  fallow  at  Hanley  Castle ;  and  that  the  defence  of 
Prosser  being  an  alibi,  he  called  the  present  defendant,  who 
Bwore  that  Prosser  came  to  his  house  at  7  a.m.  on  the  16th 
of  January,  and  walked  with  him  to  Worcester,  which  city 
they  reached  at  10  a.m.,  and  that  Prosser  was  never  out  of 
his  aight  during  the  whole  of  that  period ;  and  that,  on  this 
evidence,  the  magistrates  dismissed  the  information. 

On  the  present  trial  evidence  was  ^ven  by  Symonds  to 
the  same  effect  as  his  statement  before  the  magistrates;  and 
a  witness  named  Mary  Jones  proved,  that,  on  the  16th  of 
January,  at  half-past  8  a.m.,  she  saw  Prosser  near  Mr. 

mentioned  day  to  go  to  Worces-  the  year  aforesaid,  at  the  parish 

ter,  as  he  the  said  John  Roberts,  last  aforesaid,  in  the  county  afore- 

at  the  time  of  his  said  deposing  said,  before  the  said  John  Henry 

and  swearing  as  aforesaid,  then  Allen  and  Edward  Gresley  Stone 

and  there  well  knew.  (they  the  said  John  Henry  Allen 

And  whereas  in  tmth  and  in  and  Edward  Gresley  Stone  then 

&ct  the  said  John  Roberts,  Rich-  and  there  having  such  power  and 

ard  Prosser, and  Joseph  Watkins,  authority  as  aforesaid),  by   his 

on  the  morning  of  the  last-men-  own  act  and  consent,  and  of  his 

tioned  day,  did  not  walk  to  Wor-  own  most  wicked  and  corrupt 

cester  together,  as  he  the  said  mind,  in  manner  and  form  afore- 

John  Roberts,  at  the  time  of  his  said,  falsely,  wickedly,  wilfully, 

Baid  depodng  and  swearing  as  and  corruptly  did  commit  wilful 

aforesaid,  then  and  there  well  and  corrupt  perjury,  in  contempt 

knew.  of  our  Lady  the  Queen  and  her 

And  80  the  jurors  aforesaid,  laws,  to  the  evil  example  of  all 

npon  their  oath  aforesaid,  do  say,  others  in  the  like  case  offending, 

that  the  said  John  Roberts,  on  and  against  the  peace  of  our  Lady 

the  said  28th  day  of  January,  in  the  Queen,  her  crown  and  dignity. 
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1848.  Lane^B  fallow5  walking  fast,  and  Symonds  after  him ;  bat 
these  witnesses  stated  in  cross-examination  that  the  fences 
were  high,  and  they  could  not  tell  whether  the  present  dt:- 
fendant  was  in  sight  of  Proeser  or  not  It  was  further 
proved  by  a  witness  named  Thomas  Green,  that,  on  the  16th 
of  January,  at  9  A.M.,  he  saw  the  present  defendant  alooe 
and  on  foot  on  the  turnpike-road  at  Powick  Pitch,  which  is 
more  than  six  miles  from  Mr.  Lane's  fidlow. 

Huddleston,  for  the  defendant,  objected  that  there  was  no 
assignment  of  peijury  proved  by  two  witnessea 

Patteson,  J. — The  assignments  of  perjury,  that  Prosser 
was  out  of  the  sight  of  the  defendant  between  7  and  10  A.X. 
and  between  8  and  9  a.  m.,  are  proved. 

HuddkstoTL — Two  witnesses  state  that  Prosser  was  b 
Mr.  Lane's  fallow,  but  only  one  witness  deposes  to  the  de< 
fendant  being  at  Powick  Pitch. 

Patteson,  J. — It  is  necessary  to  have  two  witnesses  to 
prove  an  assignment  of  perjury,  but  there  need  not  be  two 
witnesses  to  prove  every  fact  necessary  to  make  out  an  as- 
signment of  perjury.  If  the  false  swearing  be  that  two 
persons  were  together  at  a  certain  time,  and  the  aaaignment 
of  perjury  that  they  were  not  together  at  that  time,  evidence 
by  one  witness  that  at  the  time  named  the  one  was  at  Lon- 
don, and  by  another  witness  that  the  other  was  at  York, 
would  be  sufficient  proof  of  the  assignment  of  peijuiy. 

Huddkston  addressed  the  jury,  and  contended  that  the 

witness  Green  might  have  been  mistaken  as  to  the  identity 

of  the  defendant. 

Verdict— Not  Guilty. 

CarringUm  and  J.  Best,  for  the  prosecution. 

HuddUston,  for  the  defendant 

[Attomies— ^S'i^^  4r  SeweU,  and  Reeee.'} 
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Whitmore  v.  Walker.  3farch  uth. 

UeBT  for  the  use  and  occupation  of  a  house  and  land,  A.  was  seised  in 
with  a  count  upon  an  account  stated.     Pleas :  first,  nun-  ^nd  two  acres 
quam  indebitatus ;  secondly,  a  set-off  for  money  paid,  and  ^c  had  let^ 
on  an  account  stated ;  thirdly,  payment  to  the  plaintiff,  B.    A.  mort. 

firased  tnis  pro* 

"and  to  divers  other  persons  at  the  request  of  the  plain-  perty  to  C.  in 
tiff,"  which  payments  the  plaintiff  accepted  and  received  in  arranged'bZ" 
full  satisfaction  of  the  debts  and  causes  of  action  in  the  *^?^^:»?-» 

and  C,  that  B. 

declaration.     Beplication  to  the  second  plea,  that  the  plain-  shonid  pay  the 
tiff  was  not  nor  is  indebted  in  manner  and  form  &c. ;  and  interest  on  the 
to  the  third  plea,  that  the  defendant  did  not  pay  the  plain-  ^j'^e^^i^e 
tiff"  and  the  said  other  persons  as  in  this  plea  mentioned,  o'  **»«  rent  to 

1.-1     1         1   .     .«.  1  .  1  .1  1    ^-    After  this 

nor  did  the  plaintiff  accept  and  receive  the  said  supposed  c.  gave  notice 
payments  in  satisfaction  of  the  debts  and  causes  of  action  ^^  whole  rent 
in  the  declaration  mentioned.  ^  *^"''  ,^-  ^^^ 

so : — Held, 

The  defendant's  particular  of  set-off  was  as  follows : —       that,  by  reason 

of  the  arrange- 
ment, A.  was 

" To  amount  of  part  of  one  and  a  half  year's  w dotejf bJittf 

rent  paid  by  the  defendant   to   Thomas  there  had  been 

_.  ,  no  such  ar- 

Potts,  the  mortgagee  of  plaintiff's  pre-  rangementit 

mises,  from  April,  1843,  to  the  10th  Oc-  J^'o^Ji^ise. 

tober,   1844,   pursuant  to   the  plaintiff's  infeeTnb^T* 

authority  •  .  .  .  .  .  £18      0      0   acres  of  land 

"  To  ditto  paid  to  plaintiff  for  balance  of  such  legacies,  for 

rent 30     0     0  ^^ch  there  was 

•  .      wvr      V      V   apowerofdis- 

"To  amount  of  rent  paid   by  defendant  to  training.   A. 

r  ^  let  the  land  to 

Thomas  Potts,  the  mortgagee,  pursuant  to  B.,  and  the  le- 

notice  from  him,  from  10th  October,  1844,  Seir  icga^^to 

to  6th  April,  1846,  being  one  year  and  a  niti^^to  B^to 

half,  at  £32  per  annum  .         .         .         .  48  0    0"  nay  the  rent  to 

'^  him:— ^eW, 

that  B.  was  not 

It  was  opened  by  Godson,  for  the  plwntiff,  that  the  house  i"ng*!^i^n'^ 

and  land  occupied  by  the  defendant  had  belonged  to  the  J?**"!^?*^'  ^' 

the  pontiff's  father;  and  that,  prior  to  the  year  1818,  and  wonid  haTe 

from  thence  down  to  the  present  time,  the  property  had  threat  of  a  dis- 

tress. 


616  CASES  ON  THE 

1848.  been  occupied  by  the  defendant  as  tenant  of  the  plaintiff  at 
a  rent  of  £32  a  year.  In  the  year  1818^  the  pLdntiff  had 
mortgaged  a  part  of  the  property  to  a  person  named  Thomas 
Potts  for  £240,  and  for  some  years  the  defendant  had  paid 
the  plaintiff  the  whole  rent  of  £32,  and  the  plaintiff  had 
paid  Mr.  Potts  the  interest;  but  in  the  year  1840»  a  new 
arrangement  was  made,  and  it  was  agreed  between  the 
plaintiff  and  defendant  and  the  mortgagee,  that,  in  future, 
the  defendant  should  pay  the  mortgagee  the  sum  of  £12 
a  year,  the  interest  on  the  mortgage,  and  pay  the  remainiog 
£20  a  year  to  the  pluntiff.  This  was  done  till  the  month 
of  April,  1845,  when,  as  was  alleged,  the  mortgagee  gave 
the  defendant  notice  to  pay  the  whole  rent  to  him,  and  the 
defendant  had  done  so.  The  only  question,  therefore,  would 
be,  whether  the  defendant  had  paid  the  whole  rent  to  the 
mortgagee,  "  at  the  request  of  the  plaintiff,"  in  the  words  of 
the  plea.  K  he  had  in  fact  paid  the  interest  to  the  mort- 
gagee, that  would  be  at  once  allowed. 

It  was  proved  by  the  son  of  the  plaintiff,  that,  prior  to 
the  year  1840,  he  received  £32  a  year  rent  from  the  defend- 
ant for  the  house  and  about  eleven  acres  of  land  rented 
by  the  defendant  of  the  phuntiff  at  Tettenhall-lane ;  and 
that,  in  the  year  1840,  it  was  agreed  between  the  plaintiff, 
the  defendant,  and  Mr.  Potts,  the  mortgagee,  that  the 
defendant  should  pay  Mr.  Potts  £12  a  year,  the  amount 
of  the  interest  on  the  mortgage,  and  pay  the  remaining 
£20  a  year  to  the  plaintiff;  and  that  this  had  been  done  till 
the  month  of  April,  1845.  This  witness  stated,  that^  before 
the  arrangement  of  1840,  the  defendant  had  paid  the  whole 
rent  of  £32  to  the  plaintiff,  and  that  the  plaintiff  had  paid 
the  interest  to  the  mortgagee. 

It  was  opened  by  Alien,  Seijt,  for  the  defendant^  that 
in  the  year  1818,  the  plaintiff  had  mortgaged  this  property 
to  Thomas  Potts;  and  that,  down  to  Michaelmas,  1844, 
the  interest  on  the  mortgage  had  been  paid  to  Thomas  Potts, 
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and  the  residue  of  the  rent  beyond  the  interest  had  been         1848. 
paid  by  the  defendant  to  the  plaintiff;  and  that^  at  Lady- 
day^  1845^  a  notice  had  been  received  by  the  defendant  from 
Thomas  Potts^  directing  the  rent  to  be  paid  to  him,  and  it 
had  been  paid  to  him  accordingly. 

The  mortgage  deeds  of  lease  and  release,  dated  the  3rd 
and  4th  of  December,  1818,  were  put  in.  They  were 
between  the  plaintiff  and  Hannah,  his  wife,  of  the  first  part, 
Joseph  Batkin  and  Sarah,  his  wife,  of  the  second  part, 
Edward  Wright,  of  the  third  part,  and  James  Robinson,  of 
the  fourth  part  In  the  release,  it  was  recited  that  the 
father  of  the  plaintiff  had  devised  to  the  plaintiff  nine  acres 
of  land  (part  of  the  property  in  question)  charged  with 
l^acies,  amounting  in  all  to  £240,  in  favour  of  the  brothers 
and  sisters  of  the  plaintiff,  with  a  power  of  distress  to  the 
legatees  in  case  the  legacies  were  not  paid.  It  then  recited 
that  the  plaintiff's  brother  and  sister,  John  and  Anne,  had 
assigned  their  legacies  to  Edward  Wright,  and  that  his  sis- 
ter, Dorothy,  had  assigned  her  legacy  to  James  Kobinson ; 
and  by  this  deed  the  plaintiff  mortgaged  the  house,  and  one 
acre,  two  roods,  and  eighteen  perches  of  land  (the  residue 
of  the  property)  in  fee  to  Thomas  Potts;  and  Joshua  Wat- 
kins  and  his  wife  (a  sister  of  the  plaintiff),  and  Edward 
Wright  and  James  Bobinson,  assigned  all  their  interest  in 
these  l^acies  to  Thomas  Potts ;  and  by  this  deed  Joshua 
Batkin,  his  wife,  Edward  Wright,  and  James  Robinson 
constituted  Thomas  Potts  irrevocably  their  attorney,  to  do 
all  acts  which  they  could  do,  but  for  his  own  benefit. 

It  was  proved  by  Mr.  Perkis,  that  he,  as  the  attorney  of 
Mr.  Potts,  on  the  5th  day  of  April,  1845,  served  the  defend- 
ant with  the  following  notice: — 

"Sir, — I  hereby  give  you  notice,  that  the  messuage  or 
tenement,  lands  and  premises  in  your  occupation,  as  tenant 
to  Thomas  Whitmore,  situate  and  being  at  Tettenhall-lane, 
and  in  the  county  of  Stafford,  are  now  absolutely  vested  in 

VOL.  n.  8  s  N.  p. 
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me  as  mortgagee  for  securing  £240,  and  interest ;  and  I 
hereby  require  you  to  pay  to  me  all  arrears  of  rent  now 
due,  if  any,  and  the  rent  hereafter  to  be  due  in  respect  of 
the  8idd  premises;  as  witness  my  hand  this  5th  day  of 
April,  1845. 

"  Thomas  Potts. 
«  Mr.  Henry  Walker.*' 

It  was  proved  that  all  the  rent  due  since  the  notice  had 
been  paid  to  Mr.  Potts. 

Patteson,  J. — But  for  that  arrangement,  die  plaintiff 
would  have  no  ground  to  go  upon  as  to  the  rent  for  the 
mortgaged  property. 

Godson. — The  arrangement,  I  submit,  makes  all  the  dif- 
ference. The  defendant  continues  tenant  of  the  plaintiff 
with  the  consent  of  the  mortgagee.  The  notice  was  not 
sufficient  to  create  a  new  tenancy ;  and  when  the  arrange- 
ment had  been  made,  it  could  only  be  dissolved  by  thoese 
who  made  it. 

The  plaintiff's  son,  on  being  recalled,  stated  that  the 
house  and  the  one  acre,  two  roods,  and  eighteen  perches  of 
land,  mortgaged  to  Mr.  Potts,  were  only  a  part  of  the 
property  held  by  the  defendant  of  the  plaintiff,  the  whole 
property  being  about  eleven  acres,  of  which  the  nine  acres, 
not  included  in  the  mortgage,  were  worth  at  least  £18 
a  year. 

Patteson,  J. — Then  there  are  about  nine  acres  of  tJic 
land  not  included  in  the  mortgage. 

The  Witness. — Yes,  my  Lord. 

John  Gratfy  for  the  defendant. — The  mortgagee  could 
distrain  for  the  legacies,  and  thus  prevent  the  rent  from 


OXFORD  SPRING  CIRCUIT,  11  VICT.  619 

becoming  due  on  the  nine  acres ;  and  therefore  the  Implied      ^^^^* 
;89umpfflt  did  not  arise. 

Patteson^  J. — The  small  quantity  of  land  and  the  house 
ire  all  that  are  absolutely  conveyed  to  Potts;  the  other 
line  acres  are  only  recited  to  be  affected,  under  the  will,  by 
I  power  of  distress.  That  does  not  convey  the  legal  estate 
to  Potts;  and  in  order  to  make  good  a  payment  to  him  by 
the  defendant  with  respect  to  this  part  of  the  property, 
there  must  be  a  threat  to  distrain;  a  mere  notice  to  pay  is 
not  enough.  If  the  legal  estate  was  in  Potts,  the  no- 
tice would  do,  but  for  the  arrangement;  and  I  think,  at 
present,  that  under  that  arrangement  the  defendant  was 
the  tenant  of  the  plaintiff.  I  shall  therefore  direct  a  ver- 
dict for  the  plaintiff  for  30/.,  with  leave  to  move  to  reduce 
it  to  27£  if  the  Court  of  Exchequer  should  think  that 
the  notice  was  suflScient  as  to  the  smaller  quantity  of  land 
only ;  and  to  enter  a  nonsuit  or  a  verdict  for  the  defendant, 
if  the  plwntiff  is  not  entitled  to  recover  at  all. 

Verdict  accordingly  (a). 

Godson  and  Carrington^  for  the  plaintiff. 

Allen^  Seijt.,  and  John  Grayy  for  the  defendant. 

[Attornies — Inperson^  and  Perkis,] 

(a)  Ko  motion  was  made. 


8  S 
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1848. 


BEFORE  MR.  JUSTICE  CRES8WELL. 


An  indictmeiit 
which  oontaini 
three  niirges 
of  embezzle- 
ment  ihoiild 
not  onl J  aTer 
that  the  monies 
which  are  the 
inbject  of  the 
chaT|[e8  were 
received  within 
BIX  months,  hut 
ihonld  also  aver 
that  they  were 
rnnbezzUd 
within  six 
months. 


Begika  V.  Walter  Noake. 

Embezzlement.— The  prisoner  was  indicted  for  em- 
bezzlement. The  indictment  contained  three  counts,  each 
setting  out  a  separate  act  of  embezzlement  (a).  The  Jirsi 
count  was  in  the  usual  form.  The  second  count  stated, 
''  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  and  within  six  calendar 
months  ^om  the  day  mentioned  in  the  first  count  of  this  mdxd" 
ment^  to  wit  &c,  at  &c.,  "  the  said  W.  N.,  being  then  and 
there  employed  &c.,  did,  by  virtue  of  his  emplo3^ent  &c., 
receive  &c.,  and  the  said  last^mentioned  money,  to  wit,  m 
the  day  and  year  last  aforesaid^  at  &c.,  feloniously  did  em- 
bezzle  &c."  The  third  count  was  in  the  same  form  as  the 
second. 


AUen^  Seijt,  HuddUston^  and  Kettle,  for  the  prisoner, 
objected,  that  the  second  and  third  counts  were  bad,  inas- 
much as,  although  they  stated  the  receipt  of  the  money  to 
be  within  six  months  from  the  day  mentioned  in  the  first 
count,  there  was  no  allegation  that  it  was  embezzled  on  any 
day  within  that  time ;  that  the  allegation  of  embezzlement 
**  on  the  day  and  year  aforesaid  "  was  not  certain  to  a  com- 
mon intent  as  to  the  day.  They  also  contended,  that  the 
time  alleged  in  the  second  count  might  be  within  six  months 
before  the  day  mentioned  in  the  first  count,  and  the  time 


(a)  By  the  Btat.  7  &  B  Geo.  4, 
c.  29,  8. 48,  it  is  enacted,  **  that  it 
shall  be  lawful  to  charge  in  the 
indictment  and  proceed  against 
the  offender  for  any  number  of 
distinct  acts  of  embezzlement  not 


exceeding  three,  which  may  hare 
been  committed  by  him  agunst 
the  same  master  witkin  the  9pa» 
of  six  calendar  munOhs  finom  tMe 
first  to  the  last  of  such  actsJ' 
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mentioned  in  the  third  count  be  within  six  months  after 
that  day,  so  as  to  cover  a  period  of  twelve  months. 

Cresswell,  J.,  held  the  second  and  third  counts  to  be 
bad,  and  confined  the  counsel  for  the  prosecution  to  evi- 
dence on  the  first  count  only. 

Verdict — Guilty  on  the  first  count  of 
the  indictment. 

Keating  and  John  Gray,  for  the  prosecution. 
AUen^  Serjt.j  HuddUston,  and  Kettle^  for  the  prisoner. 
[^AHornies—HoHandy  and  Edmonds.'} 


Beoina  v.  Fielding  and  Corbett.  March  l^h. 

1  HE  prisoners  were  indicted  for  wounding,  with  intent  to  On  an  indict- 

,  ment  for 

prevent  a  lawful  apprehension.  wounding  with 

The  question  as  to  whether  the  apprehension  was  lawful  ^nt\wfSap. 
turned  on  the  foUowing  point:-  ^^^^'J^^S'tL 

The  prisoners  were  seized,  while  poaching  in  the  nighty  the  prisoners 
on  a  preserve  which  had  belonged  to  the  Earl  of  Lichfield,  poaching  in 
and  was  now  in  the  possession  of  his  lordship's  trustees.  aJmcd^  in  a 

The  person  whom  the  prisoners  were  charged  with  re-  P?^*  ^^to 
sisting  was  a  watcher^  appointed  by  the  head  keeper.  the  Earl  of  L., 

The  head  keeper  had  been  appointed  by  Lord  Lichfield  i^  the  posses, 
twenty  years  before ;  he  had  been  paid  regularly  by  Lord  ^^^^^^^^ea. 
L.'a  agent  down  to  the  present  time ;  he  had  never  had  any  The  person 

,.  .       .  .  ,      I  trying  to  ap- 

clirect  communication  with  the  trustees.  prehend  was  a 

watcher  em- 
ployed by  the 

J>  G.  FhUUmore  objected,  that  there  was  no  proof  of  any  Jj^^^j^^J^V- 

ing  been  ap- 
pointed by  the  Earl  twenty  years  before,  and  paid  by  his  agent  down  to  the  time  of  the  trial, 
but  the  head  keeper  had  never  had  any  direct  communication  with  the  trustees : — Held,  suffi- 
cttDt  proof  of  an  authority  to  apprehend. 


622 


CASES  ON  THE 


authority  from  the  persons  in  whom  the  property  of  the 
preserve  was  actoally  vested ;  that  the  authority  must  be 
derived  from  the  trustees;  and  that  the  evidence  only 
shewed  authority  from  Lord  Lidifield. 

Cresswell,  J.y  held  the  evidence  of  authority  suflBdent, 
but  said  he  would  consider  the  point. 

The  jury  found  Fielding  guilty,  and  acquitted  Coihett 


Mardi  15<*.        Crbsswell,  J. — ^I  have  spoken  to  Mr.  Justice  Patteiomj 
and  he  thinks  that  the  evidence  was  sufficient. 

Huddleston  and  Kettk,  for  the  prosecution. 

J.  G.  JmiKmare,  for  the  prisoner. 

[Attomies— jEfofid;  and  Wholly.'] 


March  I6th,  Regina  t;.  Sarah  Mason. 

The  gut.  6  &  7  t  ELONY.— The  first  count  of  the  indictment(a)  charged 

8.41,  makes  it    that  the  prisoner,  on  the  14th  day  of  November,  1844,  at 

a  miBdemeanor 

to  make  a  false 

statement  o(  one  or  more  qf  ike partieuiart  required  to  be  icgistered /or  the  pmrpom  ^  bem§ 

interted  in  any  refpster  of  birth,  death,  or  marriage ;  and  to  constitute  this  offence  the  puipoee 

need  not  be  effected. 

But  it  is  a  felony  under  the  43rd  section  of  that  statute  to  cause  the  reglstnr  to  make  sb  eaUre 
falee  eniry  of  a  birth,  marriage,  or  death. 


(a)  The  indictment  was  in  the 
following  form : — 
Staffordshire,!  The  jurors  for 
to  wit.  J  our  Lady  the 
Queen  upon  their  oath  present, 
that  Sarah  Mason,  wife  of  James 
Mason,  late  of  the  parish  of 
Walsall,  in  the  county  of  Staf- 
ford, labourer,  on  the  14ih  day 
of  November,  in  the  year  of  our 


Lord  1844,  at  the  parish  afore- 
said, in  the  county  aforesaid, 
feloniously  did  wilfoUy  insert 
and  cause  to  be  inserted  in  a 
certain  reg:iBter  book  of  deaths, 
to  wit,  the  register  book  of 
deaths  made,  provided,  and  kept 
under  and  according  to  the  pro- 
visions of  the  statute  in  that 
behalf  made  and  provided,  for 
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Walsall,  feloniously  and  wilfuUy  did  insert  and  cause  to  be 
inserted  in  the  register  of  deaths  of  the  borough  district 

registering  deaths  in  the  borough  death  of  one  John  Hodson,  and 

district  of  Walsall  Union,  in  the  which  said  false  entry  is  as  fol- 

county  aforesaid,  a  certain  false  lows;  that  is  to  say, 
entiy  of  a  death,  to  wit,  of  the 


1848. 


1844.    Deaths  in  the  Borwigh  District  of  Walsall  Unim,  in  the  GowUy  of  Stafford. 

No, 

Wkmdied. 

Ndmeand 

8e». 

4««. 

Ron*  or 

Cmmttf 
Death. 

Signaiun, 
andRBsUenee 

Rtgitend. 

xszr 

SSO 

NlncCeBDth 
ofOccober, 

1844,  at 
George  Str., 

w£dL 

John 
HodMm. 

Mala 

90 
Yean. 

Lock. 
Makor. 

CoDSiunp 
Uon. 

The  mark  of 

X 
SanhMaaon, 
preKDt  at  the 

death. 
George  Street 

Fourteenth 
of  Novein- 
her,  1844. 

""S^St 

*  whereas  in  truth  and  in  fact, 
no  person  of  the  name  of  John 
Uodson  did  die  on  the  1 9th  day 
of  Octoher,  in  the  year  of  our 
Lord  1844,  at  Geoige-street,  Wal-' 
sail,  as  in  the  said  entry  is  falsely 
alleged  and  stated,  as  the  said 
Sarah  Mason,  then  and  there,  at 
the  time  of  so  inserting  and  caus- 
ing to  be  inserted  in  the  said  re- 
gister-book the  said  false  entry, 
well  knew,  against  the  form  of 
the  statute  in  such  case  made  and 
provided,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her 
crown  and  dignity." 

The  Second  Count  of  the  in- 
dictment was  in  precisely  the 
same  form  as  the  first  to  the  * 
and  then  continued  as  follows : — 

"  Whereas  in  truth  and  in  fact, 
and  as  the  said  Sarah  Mason  then 
and  there,  at  the  time  of  the  in- 
serting and  causing  to  be  inserted 
the  said  false  entry  in  the  said 
register  book,  well  knew,  no  per- 
son of  the  name  of  John  Hodson 


did  die  on  the  said  19th  day  of 
October,  in  the  year  of  our  Lord 
1844,  in  Geoige-street,  Walsall, 
as  in  the  said  entry  is  falsely  al- 
leged and  stated,  contrary  to  the 
form  of  the  statute  in  such  case 
made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity." 

Third  Count. — ^*And  the  jurors 
aforesaid,  on  their  oath  aforesaid, 
do  further  present,  that  the  said 
Sarah  Mason  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county 
aforesaid,  feloniously  did  wilfully 
insert  and  cause  to  be  inserted  in 
a  certain  register  book  of  deaths, 
to  wit,  the  register  book  of  deaths 
made,  provided,  and  kept  under 
and  according  to  the  provisions 
of  the  statute  in  that  behalf  made 
and  provided  for  registering 
deaths  in  the  borough  district  of 
the  Walsall  Union,  in  the  county 
aforesaid,  a  certain  false  entry  of 
a  death,  that  is  to  say,  of  the 
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of  the  Walfiall  Union*  a  false  entry  of  the  death  of  John 
Hodson  (setting  it  out),  no  person  of  the  name  of  John 
Hodson  haying  so  died,  as  in  the  entry  was  falsely  alleged, 
as  the  prisoner  well  knew.  The  second  count  was  in  a 
nearly  similar  form;  and  the  third  county  which  did  not 
set  out  the  entry,  charged  it  to  be  a  false  entry  of  the 
death  of  John  Hodson,  and  that  he  ¥ras  then  alive,  as  the 
prisoner  well  knew. 

It  was  opened  by  Talfourd^  Segt,  for  the  prosecution, 
that  the  prisoner  would  have  been  entitled  to  a  sum  of  £50 
on  the  death  of  her  brother,  John  Hodson,  if  he  had  died 
under  the  age  of  twenty-one ;  and  that,  in  order  to  obtain 
the  money,  and  persuade  Mr.  Hortin,  the  trustee  of  the 
property,  that  her  brother  was  dead,  when  in  fact  he  was 
not,  ehe  went  and  registered  his  death,  and  took  a  certifi- 
cate of  the  registry  from  the  r^istrar  to  Mr.  Hortin,  and 
obtained  the  money.  For  thus  causing  this  false  entry  to 
be  made  the  prisoner  was  indicted  under  the  stat.  6  &  7 
Will  4,  c  86,  s.  43  (J). 

Cresswell,  J. — Is  this  a  felony  ?    Under  the  4  Ist  section 

death  of  one  John  Hodson,  any  anch  regiater  hook,  or  any 
whereaa  in  truth  and  in  fact  he  part  or  certified  copy  of  any  part 
the  said  John  Hodson  was  then  thereof,  or  shall  falsely  make  or 
alive,  to  wit,  at  Willenhall,  in  counterfeit,  or  cause  to  he  falsely 
the  parish  of  Wolverhampton,  in  made  or  counterfeited,  any  part 
the  said  county  of  Stafford,  as  of  any  such  register  book  or  cer- 
she  the  said  Sarah  Mason,  at  the  tified  copy  thereof,  or  shall  wil- 
time  of  the  inserting  and  causing  fully  insert  or  cause  to  be  inserted 
to  be  inserted  the  said  false  entry  in  any  register  book  or  certified 
in  the  said  register  book,  then  and  copy  thereof  any  false  entry  of 
there  well  knew,  against  the  form  any  birth,  death,  or  marriage,  or 
of  the  statute  in  such  case  made  shall  wilfully  give  any  fklse  cer- 
and  provided,  and  against  the  tificate,  or  shall  certify  any  writ- 
peace  of  our  Lady  the  Queen,  her  ing  to  be  a  copy  or  extract  of  any 
crown  and  dignity."  register  book,  knowing  the  same 
{h)  By  which  it  is  enacted,  register  to  be  false  in  any  part 
*^  that  every  person  who  shall  thereof,  or  shall  forge  or  conn- 
wilfully  destroy  or  injure,  or  terfeit  the  seal  of  the  register 
cause  to  be  destroyed  or  injured,  office,  shall  be  guilty  of  felony." 
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of  the  act»  the  making  of  false  statements  for  the  purpose  of 
their  being  inserted  in  the  register  is  a  misdemeanor. 

e. 
Talfaurd,  Serjt. — That  section  only  applies  to  a  false       Mason. 

statement  of  one  or  more  particulars,  and  does  not  apply 

to  a  case  where  the  person  causes  the  regbtrar  to  insert 

an  entire  fsdse  entry. 

Cre88W£ll»  J.  (having  referred  to  the  stat.  6  &  7  WilL 
4,  c.  86). — The  43rd  section  makes  the  wilfully  causing  a 
false  entry  to  be  inserted  in  the  register  a  felony ;  and  the 
4l8t  section  makes  it  a  misdemeanor  to  make  a  false  state* 
ment  of  any  of  the  particulars  required  to  be  registered, 
*^  for  the  purpose  of  being  inserted  in  any  register  of  birth, 
death,  or  marriage."  Under  the  latter  enactment,  the  pur- 
pose need  not  be  effected  in  order  to  constitute  the  offence. 

It  was  proved  by  Mr.  Sleigh,  the  re^trar  at  Walsall, 
that,  on  the  14th  of  November,  1844,  the  prisoner  desired 
him  to  register  the  death  of  her  brother,  John  Hodson,  who, 
she  stated,  had  died  in  her  presence,  and  that  she  then  gave 
him  the  particulars,  which  he  entered  in  the  register  from  her 
dictation,  and  that  she  signed  the  register  with  her  mark. 

The  register  was  put  in;  and  it  was  proved  by  Mr.  Hor- 
tin  that  he  paid  the  prisoner  £50  on  a  certificate  which 
was  shewn  him,  and  that  he  had  had  to  pay  the  amount 
over  again  to  John  Hodson,  who  was  alive. 

Cresswell,  J.  (in  summing  up). — It  is  a  felony  wilfully 
to  procure  a  false  entry  in  a  register  in  the  manner  which 
lias  been  proved  here.  If  you  believe  the  evidence  of 
Sleigh, — and  I  see  no  reason  why  he  should  be  discredited, 
—there  can  be  no  doubt  of  the  guilt  of  the  prisoner. 

Verdict^Guilty(c). 

Talfourdy  Seijt.,  and  Keating^  for  the  prosecution. 

[Attomies— iSb/«ct«or#/or  the  Treasury. "] 

(a)  Se«  the  case  of  Begina  v.  Brawn^  ante,  p.  604. 
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1847. 


STAFFORD  ASSIZES. 


BEFORE  BIR.  JUSTICE  PATTE80N. 


March  lath. 

In  repleriup  th6 
defendant 
avowed  for  a 
diatress  for 
rent,  and  the 
plaintiff  plead- 
ed that  the 
gooda  were 
taken  between 
sanaet  and  sun* 
rise,  and  the 
defendant  re- 
plied that  the 
gooda  were 
taken  between 
aunrise  and 
sanaet,  without 
this,  that  they 
were  taken  be- 
tween sunset 
and  sunrise : — 
Held,  that,  on 


TUNNICLIPFE  V.  WiLMOT. 

XvEPLEVIN, — Avowry,  that  one  GUman  held  the  pre- 
mises in  which,  &c.  as  tenant  of  the  defendant,  at  a  rent 
of  £40  a  year,  and  that  the  defendant  distrained  for  rent 
due. 

Pleas :  ^st,  that  Gilman  did  not  hold  of  the  defendant 
modo  et  form&;  and,  second^  that  the  goods  were  taken 
between  sunset  and  sunrise,  (concluding  with  a  verification). 

Replication,  that  the  goods  were  taken  between  sunrise 
and  sunset;  without  this,  that  they  were  taken  between 
sunset  and  sunrise,  (concluding  to  the  country). 


On  these  pleadings,  Whateley^  for  the  plaintiff,  claimed 
the  right  to  begin,  as  it  ky  on  the  plaintiff  to  prove  that 
th"*^f  ^ff"**'  *^^  goods  were  taken  between  sunset  and  sunrise. 

had  the  right  to 

Talfourdj  Seijt.,  for  the  defendant. — There  is  an  aflirma- 
tive  in  the  second  issue  on  the  defendant,  to  shew  that  the 
goods  were  taken  between  sunrise  and  sunset ;  and  on  the 
non  tenuit  the  affirpiative  is  clearly  on  the  defendant? 


begin 

In  replevin, 
the  plaintiff 
had  given  a 
bond  under 
sect  121  of  the 
Stat.  9  &  10 
Vict.  c.  95,  (the 
Local  Courts 
Act),  to  prose- 
cute his  suit 


Patteson,  J. — I  think  the  affirmatiye  as  to  the  time  is 


with  effect  and    on  the  plaintiff,  and  that  Mr.  Whateley  is  entitled  to  begin, 
without  delay,  r  »  y  -^ 

and  prove  that 

co^or^i  pro-         Ifhateley,  for  the  plaintiff|  stati^  lie  pontiff's  cjise. 

perty  was  in 

question : — 

Held,  that  he  was  not  entitled  to  obtain  a  certificate  from  the  judge  at  Nisi  Prias  that  he  had 

done  so,  if  he  did  not  succeed  in  the  cause;  and  that,  not  having  done  so,  he  had  not  proaecnted 

his  suit  with  effect. 
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It  was  proYod  that  the  plaintiff  was  in  possession  of  the 
land  on  which  the  distress  was  taken,  and  that  be  had  been 
let  into  possession  hj  Gilman,  who  was  proved  to  have  been 
tenant  on  the  tenns  mentioned  in  the  avowry;  and  the  man- 
ner in  which  Gilman  bad  let  the  plaintiff  into  possession 
was  such,  that  Mr.  Justice  Pattesan  held  that  the  plaintiff 
could  not  set  up  any  tide  to  the  property  if  be  had  any. 

Verdict  for  the  defendant  on  botb  issues. 

JVhaieky,  for  the  plaintiff,  applied  to  the  learned  Judge 
to  certify  under  the  stat  9  &  ID  Vict  c.  95,  s.  121  (a), 
that  the  plaintiff  had  proved  that  the  titie  to  the  premises 
was  in  dispute.  The  condition  of  a  bond  given  by  the 
plaintiff  under  that  act,  was,  that  the  plaintiff  should  prose- 
cute the  suit  with  effect  and  without  delay,  in  the  Court  of 


1848. 

TUNNICLIFFB 

V. 

WlLlIOT. 


(a)  By  the  stat.  9  &  10  Vict, 
c.  95, 8. 119,  (the  Local  Courts 
Act,)  it  is  enacted  and  declared, 
"  That  all  actions  of  replevin,  in 
eaaes  of  distresa  for  rent  in  arrear 
or  damage  feasant,  which  shall 
be  brought  in  the  county  court, 
shall  he  brought  without  a  writ 
in  a  court  held  under  this  act.*' 

By  section  120  of  the  same 
statute,  it  is  enacted  '^That,  in 
every  such  action  of  replevin,  the 
plaint  shall  be  entered  in  the 
court  holden  under  this  act  for 
the  district  wherein  the  distress 
was  taken." 

And  by  section  121  of  the  same 
statute,  it  is  enacted  "  That,  in 
case  either  party  to  any  such 
action  of  replevin  shall  declare  to 
the  court  in  which  such  action 
shall  be  brought,  that  the  title  to 
any  corporeal  or  incorporeal  he- 
reditament, or  to  any  toll,  market, 
iair,  or  franchise,  is  in  question, 


or  that  the  rent  or  damage  in  re- 
spect of  which  the  distress  shall 
have  been  taken  is  more  than  the 
sum  of  jC20,  and  shall  become 
bound,  with  two  sufficient  sure- 
ties, to  be  approved  by  the  clerk 
of  the  court,  in  such  sums  as  to 
the  judge  shall  seem  reasonable, 
regard  being  had  to  the  nature  of 
the  claim,  and  the  alleged  value 
or  amount  of  the  property  in 
dispute,  or  of  the  rent  or  damage, 
to  prosecute  the  suit  with  effect 
and  without  delay,  and  to  prove 
before  the  Court  by  which  such 
suit  shall  be  tried  that  such  title 
as  aforesaid  is  in  dispute  between 
the  parties,  or  that  there  was 
ground  for  believing  that  the 
said  rent  or  damage  was  more 
than  £20,  then,  and  not  other- 
wise, the  action  may  be  removed 
before  any  court  competent  to 
try  the  same  in  such  manner  as 
hath  been  accustomed." 
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1848.        Queen's  Bench,  and  prove  before  that  Court  that  the  title 
TuNMicLiPFs   ^  certain  corporeal  property  is  in  question. 


V. 
WlLMOT. 


Tcjfaurdf  Serjt'.,  and  Gretwes,  for  the  defendant. — Firsts 
the  pUintiff  has  not  obtained  the  verdict,  and,  therefore,  he 
has  not  prosecuted  his  suit  with  effect ;  and  in  order  to  ob- 
tdn  the  certificate,  the  phuntiff  must  both  prosecute  his  suit 
with  effect,  and  prove  that  the  title  was  in  dispute.  &- 
candfy,  the  plaintiff  has  not  proved  that  the  title  was  indisf- 
pute,  as  it  could  not  be  tried  in  this  case.  The  object  of 
the  act  was,  that  all  actions  in  which  the  tide  would  not 
come  in  question,  should  be  tried  in  the  county  court. 

Pattsson,  J. — As  at  present  advised,  I  am  disposed  to 
think  that  I  may  certify  that  the  plaintiff  has  proved  that 
the  tide  was  in  dispute ;  but  I  will  take  time  to  oonsider 
both  points,  and  consult  with  my  Brother  CresswelL 


lfarc4 14M,  Patteson,  J. — The  condition  of  the  bond  requires 
two  things:  that  the  party  shall  prosecute  his  suit  with 
effect,  and  also  prove  that  the  title  was  in  dispute.  It  has 
been  often  held  in  cases  of  common  replevin  bonds,  that  the 
party  does  not  prosecute  his  suit  with  effect  unless  he  gets 
a  verdict,  and  I  do  not  see  how  I  can  put  a  different  con- 
struction upon  this  bond.  I  cannot,  therefore,  certify  diat 
the  plaintiff  has  prosecuted  his  suit  with  effect;  and  whether 
the  tide  was  in  dispute  is  therefore  immateriaL 

W^Ao/efcy.— The  plaintiff  entered  intoone  bondtothe8heriff(ft) 

(b)  This  was  a  bond  by  the  do  enter  his  plaint  in  the  county 
plaintiff  and  two  sureties,  dated  court  to  he  holden  for  the  dis- 
the  17th  of  May,  1847,  to  Sir  £.  trict  wherein  the  distress  of 
D.  Scott,  Bart.,  the  high-sheriff  which  he  complains  was  taken, 
of  Staffordshire,  in  the  sum  of  according  to  the  proviaons  of  an 
£72,  with  the  following  condi-  act  of  Parliament  passed  in  the 
tion : — "  The  condition  of  this  tenth  year  of  her  present  Ma- 
obligation  is  such,  that  if  the  jesty's  reign,  intituled,  **  kn  Act 
above-bounden    W.    Tunnicliffe  for  the  more  easy  recoTery  of 
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and  into  another  in  the  county  cour£(c),  and  we  must  there- 
fore apply  to  the  Court  above. 

Patteson,  J. — ^You  may  do  that  (rf). 
Whateky  and  Whibnorey  for  the  plaintiff. 
TcLlfaurd,  Seijt,  and  Greaves,  for  the  defendant. 
[Attomies — Bishop  df  Twiffff,  and  Eedfem.'] 


629 


184& 


TUNNICLIPPB 

V. 

WiLMOT. 


small  debts  and  demands  in  Eng- 
land, and  do  prosecute  his  suit 
with  effect  and  without  delay 
against  GustavusRogers  Wilmot, 
for  the  taking  and  unjustly  de- 
taining of  four  cows  and  one 
mare,  the  cattle,  goods,  and  chat- 
tels of  him  the  said  W.  Tunni- 
cliffe,  and  do  make  return  of  the 
said  cattle,  goods,  and  chattels,  if 
return  of  the  same  shall  be  ad- 
judged: that  then  this  present 
obligation  shall  be  void  and  of  no 
effect,  otherwise  to  be  and  remain 
in  full  force  and  virtue.*' 

(c)  This  was  a  bond  by  the 
plaintiff  and  two  sureties,  dated 
the  11th  of  July,  1847,  to  the 
defendant  in  the  sum  of  £200, 
with  the  following  recital  and 
condition:  "Whereas  a  certain 
action  of  replevin  was,  on  the 
18th  day  of  May  last,  commenced 
in  the  county  court  of  Derby- 
8bire,holden  at  Ashboum,  where- 
in W.  Tunnicliffe  was  plaintiff, 
and  G.  R.  Wilmot  the  defend- 


ant. And  whereas  the  said  W. 
Tunnicliffe  hath  declared  to  the 
said  court,  that  the  title  to  cer- 
tain corporeal  property  is  in 
question  in  the  said  suit :  Now 
the  condition  of  this  obligation  is 
such,  that  if  the  above-bounden 
W.  Tunnicliffe  shall  prosecute 
the  said  suit  with  effect  and 
without  delay  in  the  Court  of 
Queen's  Bench,  into  which  it  is 
now  about  to  be  removed,  and 
shall  prove  before  the  said  last- 
mentioned  Court,  that  such  title 
as  is  aforesaid  is  in  dispute  be- 
tween the  said  parties,  then  this 
present  obligation  shall  be  void, 
otherwise  to  remain  in  full  force 
and  virtue." 

(d)  No  motion  was  made  on 
any  of  the  points  above  reported ; 
but  in  the  ensuing  term  Mr. 
JVkateUy  moved  the  Court  of 
Queen's  Bench  for  a  new  trial  on 
affidavits,  but  the  Court  refused 
a  rule. 
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HAMPSHIRE  ASSIZES. 


BEFORB    MR.  JUSTICE   WILLIAMS. 


Regina  V.  Samuel  Abbott. 

A.  bought  False  pretences.  The  indictment  stated,  tlmt 
aftS"  and'  *d  ^®  prisoner,  having  in  his  possession  divers  pounds  weight  of 
for  it.  Before  cheese,  of  little  value,  and  of  inferior  quality,  and  contriving 
B.,  who  was'  &n<l  intending  to  cause  it  to  be  believed  that  the  said  cheese 
fOT^Mte  therT*  ^*®  ^^  8^^  flavouT  and  excellent  quality ;  and  also  hanng 
A  "^  *^®  °^.^  in  his  possession  divers  pieces  of  cheese  called  "  tasters,""  of 
an  iron  scoop,  good  flavour,  taste,  and  quality,  and  contriving  and  intend- 
piece^of  cheese*  i^g  to  cheat  One  William  Bennett  out  of  his  money,  on  &c., 
auhc  evToT  **  ^^'^  unlawfully  and  knowingly  did  falsely  pretend  to  tlic 
the  scoop  for      said  William  Bennett  that  the  said  pieces  of  cheese  called 

a.  to  taste :  he  ,  ,  . 

did  so,  belies-  "  tastcrs,"  which  he  the  said  prisoner  then  and  there  de- 
been'takra^*  livered  to  the  siud  William  Bennett,  were  part  of  the  said 
from  the  cheese,  cheese  that  the  prisoner  then  offered  for  sale,  and  that  the 

but  It  had  not,         ,  *^ 

and  was  of  a  said  cheesc  was  of  good  and  excellent  quality,  flavour,  and 
of  cheewj,  and  taste,  and  that  every  pound  weight  was  of  the  value  of 
pulTby^B  ^iDto    ®i*P©nce-halfpenny ;  by  means  of  which  said  false  pretences 

the  scoop,  the     the  prisoner  did  then  and  there  unlawfully  and  fraudulently 

cheese  bought  ,  ...  . 

by  A.  being       obtain  of  and  from  the  said  William  Bennett  one  piece  ot 

It^^eid!^  ^  *'^®  current  gold  coin,  &c.  [describing  the  money]  of  the 
^at  B.  waa  in-    monies  of  the  said  William  Bennett,  with  intent  to  cheat 

dictable  for  ob- 
taining the         and  defraud  him  of  the  same;  whereas  the  said  pieces  of 

cheese  from  A.    cheese  which  the  prisoner  delivered  to  William  Bennett 

tenw^  P^®'       were  not  part  of  the  said  cheese  which  the  prisoner  ottered 

for  sale ;  and  whereas  the  said  cheese  was  not  of  good  and 
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excellent  quality^  flavoar,  and  taste;  and  whereas  every 
pound  weight  of  the  said  cheese  was  not  of  the  valoe  of 
sixpence-halfpenny^  which  the  prisoner  well  knew,  against 
the  statute,  &c. 

It  was  proved  that  the  prisoner  kept  a  cheese-stall  at 
Fareham  fair,  and  sold  to  the  prosecutor  William  Bennett 
a  quantity  of  cheese,  for  which  he  paid  the  prisoner  the 
sum  of  21  Is.  Sd.^  being  at  the  rate  of  6^  a  pound.  It 
was  further  proved,  that,  at  the  time  the  prisoner  offered 
the  cheese  for  sale,  he  bored  two  of  them  with  an  iron  scoop, 
and  produced  a  piece  of  cheese  which  is  called  a  '^taster"  at 
the  end  of  the  scoop  for  the  prosecutor  to  taste ;  and  the 
prosecutor  did  so.  The  taster,  however,  which  he  so  tasted, 
had  not,  in  fact,  been  extracted  from  the  cheese  offered  for 
sale ;  but  was  a  taster  of  another  superior  kind  of  cheese, 
which  the  prisoner  had  privily  and  fraudulently  inserted 
into  the  top  of  the  scoop.  The  prosecutor  would  not  have 
bought  the  cheese  unless  he  had  believed  that  the  taster  had 
been  extracted  from  the  cheese  which  had  been  so  bought 
and  delivered  to  the  prosecutor,  and  of  which  he  con- 
tinued ever  after  in  the  possession. 

No  precise  evidence  was  given  of  its  value ;  but  it  was  of 
a  kind  very  inferior  in  value  to  the  taster. 

It  was  objected  for  the  prisoner  that  there  was  no  evi- 
dence to  support  the  indictment,  or  to  make  out  a  false  pre- 
tence within  the  statute ;  that  it  was  not  proved  that  the 
prosecutor  was  induced  to  part  with  his  money  merely  by 
means  of  the  false  pretence  alleged,  as  it  appeared  that  he 
did  so,  also  and  principally  because  he  got  the  cheese,  the 
property  in  which  clearly  vested  in  him  by  the  sale;  that,  if 
this  indictment  could  be  sustdned,  an  indictment  would  lie 
in  every  case  of  a  fraudulent  sale  by  sample  which  did  not 
correspond  with  the  bulk ;  and,  if  the  principle  were  esta- 
blished, it  would  be  impossible  to  stop  short  of  holding  that 
every  man  who  induced  another  to  buy  by  false  representa- 
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tions  of  the  quality  of  the  things  sold,  might  be  indicted  for 
obtaining  money  under  false  pretences,  even  although  pro- 
perty passed  by  the  sale  from  the  prisoner  to  the  vendee 
nearly  or  quite  equal  to,  or  even  surpassing  in  value  the 
price  paid.  The  prisoner's  counsel  dted  the  cases  of  Ra 
V.  Codrington{a)  and  R^ina  v.  Reed{b),  and  also  contended, 
that  the  opinion  of  the  Court  of  Queen's  Bench,  as  expressed 
in  the  case  of  Regina  v.  Kenrick{c\  was  extrajudicial  and  of 
no  binding  authority,  because  the  counts  to  which  that 
judgment  applied  were  open  to  another  objection,  and  had, 
on  that  account,  been  given  up  without  any  ailment.  It 
was  further  objected,  that  the  indictment  contained  no  al- 
legation that  the  cheese  was  offered  for  sale  to  the  pro- 
secutor. 

Williams,  J.,  reserved  the  case  for  the  consideration  of 

the  fifteen  Judges. 

Verdict — Guilty. 


Reoina  v.  Dark,  Bboina  v.  Garlick. 

X  HESE  cases  were  precisely  similar  to  the  case  of  Bepma 
V.  Samuel  Abbott^  except  that,  in  the  csise  of  Seffina  v.  Dark^ 
it  was  proved  that  the  cheese  was  sold  for  five  pence  a 
pound,  and  was  worth  between  three  pence  and  four  pence; 
and  that,  in  the  case  of  Regina  v.  Garlicky  it  was  proved  that 
the  price  of  the  cheese  was  fifty  shillings  a  hundred  weight, 
and  its  value  about  three  pence  a  pound. 

C  Saunders,  for  the  prosecutions. 

Missinff  and  Poulden,  for  the  respective  defendants. 


These  cases  were  afterwards  considered  by  the  Judges, 
who  held  the  convictions  right 

(a)  1  C.  &  P.  661.  (ft)  7  Id.  848.  (c)  5  (^  B.  40. 
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WILTS  ASSIZE& 


BEFORE  MB.  JUSTICE   WIGHTMAN. 


Begina  V.  Meadham  and  Haines. 

1  HE  prisoners  were  chaiged  under  slat.  7  Will.  4  &  1  Viot.  Gamekeepers 

c.  85,  with  wounding  the  prosecutor  with  intent  to  murder  wateWng  in^the 

him.     Other  counts  charged  the  intent  to  be  to  maim,  dis-  ;*f*^*  ^J*^ 

°  finngofgnni 

figure,  and  to  do  some  other  grievous  bodily  harm.     The  in  the  prcsenreB 

prosecutor  was  gamekeeper  to  the  Marquis  of  Ailesbury.  pioyer,  and 

The  turnpike  road  ftom  London  to  Bath,  as  it  approaches  f^^rT^^  '"* 

Marlborough,  passes  through  the  estate  of  the  Marquis  of  «>^»  expecting 

Ailesbuiy,  upon  which  game  is  extensively  preserved;  but  come  there, 

other  proprietors  preserved  game  upon  lands  which  were  Zidiit^ny  ' 

not  more  than  half  a  mile  distant  from  the  part  of  the  road  <««*«d  between 

*^  the  game- 

at  which  the  afiray  hereinafter  detailed  occurred.     The  wit-  keepers  and 

nesses  for  the  prosecution,  who  were  the  gamekeepers,  swore  ^hm,  that* 

that  they  heard  shots  fired  at  night  in  the  preserves  in  quick  jf J^^ere 

succession,  as  if  two  or  more  persons  were  shooting:.     The  thenendeayour- 

•  .  ^^%  ^  appre- 

keepers  did  not  go  in  a  direction  towards  the  firing,  but  hend  the  poach- 

suspecting  that  the  parties  engaged  would  shortly  pass  not  ju^fi^in 

along  the  turnpike  road,  the  keepers  started  off*  to  the  «>^<>»°«- 
turnpike  road,  and  remained  for  about  ten  minutes  or  a 
quarter  of  an  hour  secreted  at  the  road  side.  At  the  ex- 
piration of  that  time  the  two  prisoners,  accompanied  by 
four  other  men,  were  seen  coming  along  the  road,  on  the 
footpath.  The  keepers  advanced  to  the  middle  of  the  road, 
and  spoke  to  them,  and  eventually  a  desperate  conflict  took 
place,  the  keepers  being  armed  with  swingels,  and  the 
VOL.  n.                                  T  T                                       N.  p. 
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1848.  poachers  with  gun-barrels,  which  they  took  from  thar 
l)ocket&  One  of  the  prisoners  and  his  brother  were  a{>- 
prehendedy  but  the  latter  died  on  the  following  day  from 
the  injuries  received  during  the  affray.  Several  pheasants 
were  found  on  the  footpath  after  the  affiay  was  over.  The 
gamekeepers  swore  that  they  did  not  attempt  to  apprehend 
the  poachers  when  they  saw  them  on  the  footpath,  but  that 
they  were  assaulted  by  them  in  the  first  instance.  The 
counsel  for  the  prisoners,  by  his  cross-examination,  endea- 
voured to  elicit  that  the  keepers  deliberately  attempted  to 
take  the  men  into  custody,  but  this  the  keepers  denied, 
although  they  admitted  that  they  carried  their  swingels  in 
their  hands,  ready  for  use,  as  they  came  from  thdr  hiding- 
place  to  the  middle  of  the  turnpike  road. 

Hbdffes,  for  the  prisoners,  contended  that  the  evidence 
shewed  that  the  keepers  endeavoured  to  take  the  poachers 
into  custody ;  and  he  further  contended  that  they  were  not 
justified  in  doing  so.  He  insisted  that  the  prisoners  were 
not  foimd  upon  any  land,  committing  any  offence  agunst  the 
game  laws,  nor  was  any  pursuit  made,  so  as  to  authorize  an 
apprehension  under  sect.  2  of  the  stat.  9  Gko.  4,  c  69. 

WiGHTMAN,  J.,  in  charging  the  jury,  assented  to  the 
latter  part  of  the  argument  advanced  by  the  prisoners' 
counsel ;  and  stated  his  opinion  to  be,  that,  under  the  dr* 
cumstances,  the  keepers  were  not  justified  in  apprehending 
the  parties ;  and  he  directed  the  jury  to  acquit  the  prisoners, 
if  they  were  of  opinion  that  the  keepers  endeavoured  to 
apprehend  in  the  first  instance. 

Verdict — Meadham,  Guilty  on  the  count  charging 
an  intent  to  maim.     Haines,  Not  guilty  (a). 

Slade  and  C.  Smith,  for  the  prosecution. 

Hodges,  for  the  prisoners. 

[Attomies — Merrimany  and  Copekmd.'] 

(a)  The  identity  of  Haines  was  not  clearly  established. 
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TAUNTON  ASSIZES. 


BEFORE  MR.  JUSTICE   WIGHTMAN. 


Regina  V.  Charles  Inder. 

rORGERY. — The  prisoner  was  indicted  for  uttering  a  An  unsigned 
forged  receipt  for  money,  as  stated  in  some  counts,  and  for  «? R^iy'S*'^' 
uttering  a  forged  acquittance  and  receipt  for  money,  as  ^°^^^'^' 

stated  in  other  counts.  Mr.  Warman, 

17«.  SetteUed," 
is  a  forged  re- 

The  forged  instrument  was  as  follows : —  ceipt  within  the 

^  stot.lWm.4, 

«  Received  from  Mr.  Bendon,  due  to  Mr,  Warman,  17*.    *^  ®^'  "•  ^^' 
«  SetteUed." 

It  appeared  that  the  prisoner  was  a  servant  to  Mr.  War- 
man,  and  that  he  applied  to  Bendon's  wife  for  payment  of  a 
debt  of  17 s.  due  to  Warman.  She  refused  to  pay  unless 
she  had  Warman's  receipt;  and  the  prisoner  went  away 
and  returned  with  the  document  above  set  forth,  upon 
which  she  paid  the  money. 

Verdict — Guilty. 

WiOHTMAN,  J.,  reserved  the  case  for  the  consideration 
of  the  fifteen  Judges,  on  the  question  whether  this  docu- 
ment is  **  a  receipt  or  acquittance  within  the  statute"  1 
WilL  4,  c-  66,  8. 10. 


The  case  was  afterwards  considered  by  the  fifteen  Judges, 
who  held  the  conviction  right. 
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Macauley,  for  the  proseoution. 

Rboina 

V. 

Whittakbk. 

mnmare,  for  the  defendants. 

April  30M.  BEFORE  LORD  DENMAN,  C.  J.  ;  WILDE,  C.  J.  ;  POLLOCK,  C.  B. ; 
PARKE,  B. ;  PATTE80N,  J.  ;  COLTMAN,  J. ;  ROLFE,  B.  ;  WIGHT- 
MAN,  J.  ;  CRE88WELL,  J.  ;  ERLE,  J.  ;  PLAIT,  B.  ;  AKD  WIL- 
LIAMS, J. 

fFUbnarey  for  the  defendants. — I  submit  that  neither  of 
these  defendants,  who  was  not  actually  in  the  land,  ought  to 
have  been  convicted  on  this  indictment,  and  that  if  they 
were  not  in  the  land  to  the  number  of  three,  none  of  them 
can  be  convicted.  The  words  of  the  ninth  section  of  the 
Stat.  9  Greo.  4,  c.  69,  are, — '^Kany  persons  to  the  number  of 
three  or  more  together,"  ''shall  by  night  unlawfully  enter 
or  be  in  any  Jand^  armed,  ''  each  and  every  of  such  persons 
shall  be  guilty  of  a  misdemeanour.''  This  is  a  penal  sta- 
tute, and  the  offence  is  malum  prohibitum  only.  In  Sir  F. 
Dwarris's  Work  on  Statutes  (a)  it  is  laid  down  that  ''  A 
penal  law  shall  not  be  extended  by  equity,  that  is,  thbgs 
that  do  not  come  within  the  words  shall  not  be  brought 
within  its  construction.  The  law  of  England  does  not  allow 
of  constructive  offences  or  of  arbitrary  punishments.  No 
man  incurs  a  penalty  unless  the  act  which  subjects  him  to 
it  is  clearly  within  the  spirit  of  the  statute  imposing  such 
penalty."  So,  in  the  case  of  Rex  v.  Parker  (&),  Lord  Mans- 
field said — *'  There  was  a  great  difference  between  bnDging 
a  case  within  the  equity  of  an  act  where  it  was  not  within 
the  words,  and  taking  the  case  out  of  the  meaning  of  an  act 
by  an  equitable  construction  when  it  was  within  the  words," 
and  that  the  first  ought  never  to  be  done  in  a  criminal  case 
So,  in  Mr.  Starkie's  Criminal  Pleading  (c)  it  is  stated  that, 


(a)  Dwarr.  on  Stat.,  2nd  ed.,  634.         {h)  2  Ea.  P.  C.  5d2. 
(c)  1  Stark.  Cr.  P.  C.  84,  n. 
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''At  the  Old  Bailey  Seasions,  June,  1813,  upon  the  trial  of        1848. 
Brady  and  others  for  uttering  a  forged  cheque,  Mr.  Baron       rjgina 
Graham  s^d — '  It  has  frequently  been  held  that  what  would   _,     v- 
amount  to  a  constructive  presence  at  common  law  will  not  be 
sufficient  upon  an  indictment  under  a  statute.     A  case  un- 
der this  statute  occurred  before  me  at  Derby.     Two  persons 
went  in  concert  to  utter  a  forged  note:  one  went  into  a 
shop  to  utter  it  whilst  the  other  remained  at  same  little  dis- 
tance in  the  street.     It  was  objected,  that  the  latter  was  not 
liable  as  a  principal.     I  saved  the  point,  and  the  Judges 
were  of  opinion  that  the  utterer  only  was  liable'  "  (d).     In 
buiglary,  larceny,  and  offences  at  common  law,  the  Judges 
have  said  that  a  person  of  the  party,  and  near  enough  to 
assist,  is  a  principal  in  the  offence.     They  have  defined  that 
to  be  the  common  law,  but  the  cases  on  statutes  are  those 
of  offences  created  for  the  first  time,  and  in  those  cases  no- 
thing is  to  be  left  to  inference  or  to  further  development; 
and  if,  under  this  act  of  Parliament,  all  the  incidents  of  mis- 
demeanour are  to  attach,  a  poulterer  who  hired  the  poachers, 
or  his  daughter  who  supplied  them  with  powder  and  shot, 
could  be  found  guilty  of  being  in  the  land,  though  not  with- 
in a  hundred  miles  of  it.     Would  it  be  enough  to  charge  in  an 
indictment  that  some  of  the  defendants  were  near  enough  to 
assist  the  others,  and  did  assist  them,  more  especially  as  the 
indictment  must  conclude  contra  formam  statuti,  and  not 
contra  spiritum  statuti?     Suppose  that  one  poacher  were 
in  a  spinney,  and  another  in  close  A.,  and  another  in  close 
B.,  all  adjacent,  they  would,  according  to  the  construction 
contended  for,  be  all  in  each  place.     It  may  be  that  all 
might  be  principals  in  poaching,  but  not  in  the  misdemean- 
our of  entering  and  being  in  each  close.     By  the  second  sec- 
tion of  the  Stat.  9  Geo.  4,  c*  69,  there  is  a  provision  for  the 

(d)  This  b  probably  the  case  ham.     The  judges  there  held  the 

of  Rex  Y.  DavUy  R.  &  R.  C.  C.  conviction  wrong  as  to  the  second 

113.   That  case  was  tried  at  Not-  prisoner,  *'he  not  being  to  be 

tingham,  but  no  other  at  all  like  considered  as  present  tdding  and 

it  was  reserved  by  Baroii  Gra-  abetting." 
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1849.        apprehension  of  oflfenden  **  upon  audi  lande,^  or  m  any  odier 
RiotNA^      place,  on  pursuit, — clearly  shewing  that  the  Legialatnre  ocm- 
_     V.  tempkted  that  the  offenders  must  be  on  the  land.     So,  in 

the  Stat  I  &  2  WilL  4,  c.  32,  s.  32,  there  are  proYisions  re- 
lating to  persons,  '*  to  the  number  of  five  or  more  together,^ 
*^ found  on  any  land ;"  and  the  stat  7  &  8  Vict  c  29,  ex- 
tended the  provisions  of  the  stat  9  Greo.  4,  c  69,  as  to  per- 
sons taking  game  **  by  night  in  land  open  or  inGfoeed,"  to 
persons  by  night  unlawfully  taking  game  ''on  any  public 
road,  highway,  or  path,  or  the  sides  thereof^  or  at  the  open- 
ings, outlets,  or  gates  from  any  such  land  into  any  such 
public  road,  highway,  or  path,  in  like  manner  as  upcm  any 
such  land  open  or  indosed."  If  the  construction  contended 
for  were  the  true  one,  the  stat  7  &  8  Vict  c.  59,  woidd  ha?e 
been  whoUy  unnecessary ;  and  on  the  debate  on  it,  when  it 
was  a  bill  before  the  House  of  Lords,  the  necessity  for  its 
enactment  was  stated  by  Earl  Fitzhardinge. 

Lord  Dbnman,  C.  J. — Li  construing  an  act  of  Pariia- 
ment,  we  cannot  go  into  what  was  sidd  in  either  House  of 
Parliament  before  the  act  was  passed. 

WiUmore. — ^I  submit  that  no  person  can  be  convicted 
under  the  stat  9  Qceo.  4,  c  69,  s.  9,  who  is  not  actually  in 
the  land,  although  he  may  be  on  the  outside  of  the  land  and 
near  enough  to  give  assistance  to  the  persons  who  are  in  the 
land 


The  case  was  afterwards  considered  by  the  fifteen  Judges, 
and  the  majority  of  their  Lordships  held  the  conviction 
right 
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COURT  OF    COMMON    PLEAS. 


Citings  at  Gvildhall  after  Michaelmas  Term,  1846. 


before  lord  chief  justice  wilde. 

Nelson  v.  Patrick. 

Assumpsit. — The  action  was  brought  to  recover  da-  a  letter,  set- 
mages  for  refusing  to  take  back,  according  to  contract,  cer-  [^g^^of  a*  * 
tjun  casks,  in  which  cement  had  been  consigned  to  the  ^^4  mT' 
plamtiff  bj  the  defendant.     The  shipments  of  the  cement  other  letter 
were  made  in  the  course  of  January  and  February,  1846 ;  game  parties,  is 
the  first  were  duly  paid  for  by  the  plaintiff  at  the  rate  agreed  ^  tte^j^o?" 
npon ;  but  the  latter  he  refused  to  pay  for,  on  the  ground  that  **»«  original 
the  cement  was  not  of  good  quality ;  he  wished  to  return  it.      Where  the 
but  the  defendant  refused  to  take  it  back,  and  brought  an  cash,"  are     ' 
action  to  recover  the  value,  whereupon  the  plaintiff  paid  the  ^^^^^ 
amount,  and  subsequently,  viz.  on  the  18th  May,  required  payment  on 
the  defendant  to  take  back  the  empty  casks  at  the  price  a  condition 
fixed  in  the  contract ;  to  enforce  this  requisition  the  present  ^  where  a 
action  was  brought.     The  letter  containing  the  contract  ^ngwtobe 
was  not  produced,  but  another  referring  t^  it  and  setting  it  sonable  time, 
forth  was  put  in  and  read,  as  well  as  the  invoices  of  the  ness  of  the  time 
cement  actually  delivered,  and  which  were  apparently  re-  "ho2y?OTttie 
ferred  to  in  the  above-mentioned  letter.     The  terms  were  v^- 
"for  cash." 

%fe«,  Seijt.,  for  the  defendant,  submitted  that  the 
plaintiff  must  be  nonsuited.  Firsty  the  above  letter  and 
invoices  amounted  merely  to  secondary  evidence,  and  the 
original  contract  itself  ought  to  have  been  put  in.    Secondly y 
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1846.  the  declaration  alleged  that  the  plaintiff  had  pud  for  the  Kud 
cement  and  casks  after  the  rate  and  according  to  the  terms 
aforesaid ;  but  the  evidence  was,  that  the  plaintiff  did  not 
pay  for  several  of  the  casks  of  cement  '^  in  cash."  The  de- 
fendant was  not  paid,  at  least  in  fuU,  till  after  he  had  been 
driven  to  commence  an  action,  while  "  cash  "  meant  pay- 
ment on  delivery,  and  this  was  a  condition  precedent 
Thirdly y  the  plaintiff  was  not,  as  alleged  in  the  declaration, 
"  ready  and  willing  to  return  the  said  casks  within  a  rea- 
sonable time."  He  received  them  in  the  course  of  January 
and  February,  and  did  not  seek  to  return  them  until  the 
18th  of  May.  On  this  evidence  the  plaintiff  could  not 
recover. 

Wilde,  C.  J.,  overruled  the  first  objection.     There  was 
sufficient  evidence  of  a  contract  to  go  to  the  jury. 

Humjrey,  for  the  plaintiff. — The  agreement  to  pay 
^^  cash"  was  not  a  condition  precedent;  on  whatever  terms 
the  contract  was  made,  the  casks  were  to  be  taken  back : 
"  terms,  cash,"  referred  to  the  price  merely,  and  implied 
that  a  larger  sum  would  be  required  if  the  dealing  was  to 
be  on  credit ;  but  it  did  not  mean  that  in  that  case,  or  in 
any  case,  the  casks  were  not  to  be  returned.  Assuming  the 
contrary,  however,  the  condition  precedent  would  only 
affect  the  plaintiff's  right  with  regard  to  such  shipments  a5 
were  not  paid  for  on  delivery ;  it  could  not  of  course  occa- 
sion any  difficulty  as  to  the  others,  and  therefore  could  not 
be  a  ground  of  nonsuit.  The  plaintiff  would  be  entitled  to 
recover  for  those  consignments  which  the  jury  should  con- 
sider to  have  been  paid  for  '^  in  cash."  For  since  the  de- 
fendant had  received  a  cheque  in  about  seven  days  after 
delivery,  and  had  given  a  receipt,  he  could  not  then  turn 
round  and  say,  that  he  was  not  paid  in  "  cash."  It  was  a 
question  for  the  jury  whether  or  not  two  months  was  a  rea- 
sonable time  within  which  to  return  the  casks.  A  trades- 
man, who  has  to  send  his  goods  to  all  parts  of  the  country. 
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must  necessarily  require  a  considerable  time  to  get  back  the         1846. 
casks  from  his  customers ;  two  months  was  clearly  not  an 
unreasonable  delay ;  in  fact,  at  the  time  the  defendant  did 
not  make  that  a  ground  of  objection  at  alL 

Byle$i  Serjt,  contr&. — The  argument  on  the  other  side 
treats  the  contract  as  a  severable  one,  but  that  was  incon- 
sistent with  the  declaration ;  in  that  it  was  stated  generally 
that  all  the  casks  were  sold  on  '*  the  terms  aforesaid^"  it 
was  therefore  unseverable. 

WiLDE^  C.  J.5  overruled  the  objections  on  both  points : — 
The  expression  "  terms,  cash,"  could  not  be  considered  a 
condition  precedent,  and  the  contract  was,  by  its  nature, 
severable ;  it  was  a  question  for  the  jury ;  and  the  same 
may  be  said  of  the  point  as  to  the  reasonableness  of  the  time 
within  which  the  requisition  was  made  to  the  defendant  to 
take  back  the  casks. 

Leave  was  given  to  Byles^  Seijt.,  and  Humfrey,  respec- 
tively, to  move  the  Court  above  to  enter  a  nonsuit,  and  to 
make  such  amendments  in  the  declaration  as  the  Court 
below  might  order  to  be  made. 

Verdict  for  the  plaintiff. 
Hvmfreyy  for  the  plaintiff. 
Byksy  Serjt,  for  the  defendant. 

[Attomies — Ta^hr^  and  Oldershaw.'] 
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1846. 


BEFORE  MR.  JUSTICR  CRES8WELL. 

(fVho  sat  for  the  Lard  Chief  Justice.) 


Dec,  IQth. 

Where  a  cob- 
tom-houw 
agent  entered 
into  a  custom- 
house bond, 
with  respect  to 
goods  consign- 
ed to  him  bj 
the  plaintiff, 
and  claimed  a 
per-oentage 
on  the  sum 
mentioned  in 
the  bond,  and 
no  contract  or 
usage  for  the 
payment  of 
such  was 
proved — 
Held,  that  the 
plaintiff  was 
not  entitled  to 
an  J  such  per- 
centage, and 
that  therefore 
no  question,  as 
to  the  reason- 
ableness of  the 
amount 
claimed,  could 
be  put  to  a 
witness. 


Hall  v.  Gurnet,  Exeoator. 

Assumpsit.— The  plaintiff  demanded  in  his  dedaia- 
tion  the  sum  of  £3  for  his  trouble,  and  of  one-half  percent, 
on  the  amount,  as  a  premium  for  his  risk  in  entering  into 
certain  Custom-house  bonds  for  the  benefit  of  the  defend- 
ant's testator. 

It  appeared  in  evidence  that  the  testator  had  imported 
into  London  certidn  Chinese  curiosities  for  exhibilion,  and 
consigned  them  to  the  plaintiff,  as  a  Custom-house  agent; 
the  latter  entered  into  successive  bonds  with  the  Custom- 
house  authorities,  in  accordance  with  a  permit  of  the  Trea- 
sury, to  the  effect  that  the  duty  should  be  put  upon  the 
goods  upon  a  true  valuation,  or  that  they  should  be  brought 
back  to  the  Custom-house.  There  was  evidence  that  re- 
muneration was  usually  made  to  agents  for  their  trouble  in 
entering  into  bonds  of  this  nature,  but  none  as  to  the  pay- 
ment of  any  per-centage  for  the  risk;  neither  was  there 
evidence  of  any  special  contract  to  that  effect  in  the  present 
case. 

In  this  state  of  the  evidence,  Byks,  Serjt,  for  the  pbun- 
tiff,  asked  a  witness  whether  one-half  per  cent,  was  a  rea- 
sonable commission  for  the  risk? 


Channetty  Serjt.,  for  the  defendant,  objected  to  the  ques- 
tion, on  the  ground  that  no  usage  and  no  spedal  contract  to 
pay  a  commission  had  been  proved. 

Bytes,  Serjt,  contrA. — The  question  was  simply  as  to  the 
reasonableness  of  a  certain  rate  of  payment ;  the  objection 
could  arise  only  by  confounding  two  things  perfectly  did- 
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tincty  namely,  the  right  of  the  plaintiff  to  claim  any  com- 
mission at  all,  and  the  rate  of  the  commission  if  he  had  such 
right. 

Cbesswell,  J. — Until  you  have  laid  some  foundation, 
the  foundation  of  some  contract  or  usage  for  the  claim  of 
the  plaintiff  to  receive  something,  you  cannot  ask  any  ques- 
tion as  to  the  reasonableness  of  the  amount  charged. 

ByleSy  Serjt,  submitted  that  there  was  evidence  sufficient 
to  prove  a  contract;  for,  according  to  the  ordinary  princi- 
ple of  law,  it  must  be  presumed,  till  the  contrary  is  shewn, 
that  eveiy  work  is  done  for  a  consideration,  and,  therefore, 
proof  that  the  plaintiff  had  entered  into  this  bond  as  a  Cus- 
tom-house agent  was  enough ;  he  was  not  bound  to  shew 
that  he  had  not  acted  gratuitously;  the  onus  lay  on  the 
other  side  to  prove  that  no  consideration  was  intended. 
The  plaintiff  had  dealt  with  the  goods  as  Custom-house 
agent,  and  vrithout  waiting  for  particular  instructions. 

Cresswbll^  J. — I  am  of  opinion  the  question  cannot  be 
put  The  point  is  not,  whether  the  plaintiff  was  to  act 
gratuitously  or  not,  but  whether  he  is  entitled  to  charge  a 
per-centage  on  the  sum  mentioned  in  the  bond,  though  the 
defendant  had  not  specially  contracted  to  pay  it,  and  there 
was  no  usage  to  do  so.  I  think  he  was  not  so  entitled. — 
[The  learned  Judge,  in  summing  up,  told  the  jury  that  he 
did  not  himself  see  any  evidence  of  a  contract,  express  or 
implied,  to  pay  the  commission  claimed  by  the  plaintiff, 
yet  that  he  would  not  withdraw  that  point  from  their  con- 
Bideration.] 

Verdict  for  the  plaintiff — Damages,  95Z.  58. 

Bylesy  Serjt,  for  the  plaintiff. 

Channett,  Serjt,  and  Peacock^  for  the  defendant 

fAttornies^  FatM^f  Turner,  and  Younp,  Vailinys,  ^  Fowi^.] 
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1846. 

BEFORE   LORD  CHIEV  JUSltfCE   WILDE. 

Dec.22rd.  Bardell  v.  Spikes. 

Where  the         L/ASE — ^for  fraudulently  making  certain  representatioos 

pnzcfaaae  under  &bout  a  horse,  knowing  them  to  be  false,  and  thereby  in- 

the  mSJ^re-^'  ducing  the  plaintiff  to  become  a  purchaser.    The  lepresent- 

■entatioDs  of      ations  were  made  about  four  o'clock  in  the  afternoon,  and 

the  defeadentf 

although  aeon-  on  the  momiug  of  the  next  day  the  defendant  accompanied 

ESi  da^^*  the  plaintiff  to  the  auction-yard,  and  pointed  out  the  horse, 
^^JJ^«^J^^  flaying,  "  That  is  the  horse."     On  hb  being  put  up  to  auc- 
tions and  the  tion,  the  plaintiff  bought  him :  he  turned  out  to  be  unsei^ 
sale— ^eW,  •       ,  , 
that  the  plain-  VlCeaDle. 
tiff  was  entitled 
to  reooTer  firom 

the  defendant,         Humfrey  and  Peacock^  for  the  defendant,  submitted  that 

and  that  *t  ,     ; 

made  no  differ-  the  plaintiff  must  be  nonsuited.     The  representations,  as 

sale  was  made     proved  by  the  evidence  for  the  plaintiff,  had  nothing  to  do 

by  auction.         ^j^.^  ^he  sale,  which  did  not  take  place  till  the  day  after 

they  were  made — ^that  is,  on  a  totally  different  occasioiL 

As  the  horse  was  sold  without  warranty,  if  this  lapse  of 

time  was  not  considered  too  great,  then  any  lapse  of  time 

would  not,  which  would  be  absurd.     Again,  it  was  quite 

consistent  with  the  declaration  that  the  horse  had  suffered 

an  alteration  in  the  interim,  the  action  would  then  fall  to 

the  ground.     Further,  the  horse  was  sold  by  the  auctioneer, 

and  not  by  the  party  making  the  representations.     At  sales 

by  auction  parties  must  judge  for  themselves :  they  were 

very  different  from  sales  by  private  contract 

JVilkins,  Serjt,  and  E.  James,  contnL — If  the  representa- 
tions connected  with  the  sale  were  a  part  of  one  transactioo, 
then  the  lapse  of  time,  however  long,  was  immateriaL  It 
was  perfectly  analogous  to  a  case  of  obtaining  money  under 
false  pretences.  An  indictment  for  that  offence  would  be 
sustained  by  pleadings  similar  to  the  pleadings  in  the  pre- 
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sent  case ;  though  in  criminal  cases  the  rules  of  pleading 
ore  stricter.  The  defendant,  too,  had  referred  to  and  re- 
cognised his  former  representations  the  next  day,  by  saying, 
"  That  is  the  horse,''  so  that  there  was  really  no  lapse  of  time 
between  the  representations  and  the  sale.  Again,  it  was 
well  settled,  that  an  auctioneer  was  merely  an  agent ;  that 
a  contract  with  him  was  a  contract  with  the  principal.  The 
question  of  fraud  must  go  to  the  jury. 

WiLDB,  C.  J. — The  case  must  go  to  the  jury ;  it  is  for 
them  to  say  if  the  representations  and  influence  at  the  sale 
formed  part  of  one  transaction  with  it ;  if  so,  the  plaintiff  is 
entitled  to  a  yerdict,  however  long  the  lapse  of  time  may 
have  been.  The. jury  must  also  be  satisfied  that  the  de- 
fendant knew  the  falseness  of  the  representations ;  as  there 
was  no  warranty,  that  is  essential,  at  least  under  these 
pleadings.  As  to  the  sale  being  by  an  auctioneer,  what- 
ever was  done  by  him  must  be  held  to  be  done  by  the  prin- 
cipal— ^that  point  is  indisputable. 

Verdict  for  the  plaintiff. 

fVWuTUf  Serjt.,  and  E.  James,  for  the  plaintiff. 
Humfrey  and  Peacock^  for  the  defendant. 

[Attomies— G^'/Jmon,  and  Tucker  <Sf  Cb.] 
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Sittings  at  WestmimUr  after  Hilary  Term^  1847. 


BEFORE   LORD   CHIEF  JUSTICE  WILDE. 


FA.  9M.  Griffin  and  Another  v.  Beverley  and  Another. 

The  defendanto  X  HE  phuntiib  in  thb  case  were  the  engineers  of  a  oom- 

fdonaTcommit.  pa^j  Called  the  **  Leeds,  Fleetwood,  and  Liverpool  Ba3- 

fSwaTiwin-  ^*y  Company,"  and  the  action  was  brought  to  recover  the 

pany,  and  were  gum  of  £2,730  for  work  and  labour  as  enffineers  in  the 

appointed,  but  ,  ,  , 

withoat  their  preparation  of  divers  plans,  sections,  &a,  made  by  order  of 
obtidDed,  mm-  ^^  committee,  in  contemplation  of  the  construction  of  the 
artin^cOTamit.  «^l>ove-mentioned  railway.  It  iqppeared  in  evidence,  that 
tee.  Advertise,  both  of  the  defendants,  Beverley  and  Jackson,  were  placed 
effect  were  pob.  on  the  provisional  committee  on  the  25th  of  October^  1845, 
he^me^known  ^^*^  ^'^^  ^^°  Consent;  but  on  a  previous  day,  viz.  the  8th 
to  them,  but  of  Octobcr,  at  a  general  meeting  of  tiie  Company,  a  ma- 
tended  any  naging  committee  had  been  elected,  including  both  the 
^mp^  or  the  defendants,  and  at  the  same  time  several  officers  of  the 
Swrf '2!i?thcT  C^°^P*°y  ^^re  appointed,  including  the  plaintiffs,  as  en- 
were  not  liable  ginecrs.     At  this  meeting  neither  of  the  defendants  were 

for  the  con-  /.i-ri  y     %  i^  i:i 

tracts  made  in  present,  and  one  of  them^  Jackson,  had  even  been  heard 
t  eir  a    nee.     ^  ^^^  ^^^  j^^  ^^  placed  on  the  managing  committee 

without  his  consent;  they  had,  however,  taken  in  news- 
papers in  which  the  above  proceedings  were  advertised, 
though  it  was  not  proved  tiiat  they  had  actually  seen  the 
advertisement,  and  it  was  even  doubtful  if,  at  this  period, 
Beverley  was  at  home.  Botii  defendants  subsequently  re- 
gistered themselves  as  promoters  of  the  railway  company. 
Under  these  circumstances — 

ByUs,  Serjt.,  and  BramwelU  for  the  defendants,  submit- 
ted that  the  plaintiffs  must  be  nonsuited.— jFVr«^,  In  the  pre- 
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sent  state  of  the  law,  it  must  be  taken  that  a  provisional  1847* 
committee-man  was  not  liable  for  a  claim  of  this  nature. 
N^ow,  assuming  that  the  plaintiffs  had  consented  to  be  ap- 
pointed members  of  the  acting  committee^  yet^  as  they  ab- 
sented themselves  from  its  meetings,  they  were,  consequently, 
nothing  more  than  provisional  committee-men  under  the 
4th  section  of  the  7  &  8  Vict  c  110,  and  therefore  not  liable. 
That  was  the  true  construction  of  the  clause.  The  acting 
committee  was  merely  a  reduction  of  the  numbers  of  the 
provisional  committee,  and  its  absent  members  were  no  more 
bound  by  the  acts  of  those  present  than  the  remainder  of 
the  provisional  committee.  No  authority  could  be  cited 
against  that  proposition.  Secondly j  The  acting  committee  did 
not  appoint  the  plaintiffs  to  be  engineers  at  all ;  the  appoint- 
ment was  made  by  the  general  body,  at  the  same  meeting 
at  which  the  acting  committee  itself  was  appointed,  and  the 
appointment  of  the  former  was  published  to  the  world  be- 
fore the  latter.  If  the  defendants,  then,  were  liable,  it 
could  be  only  as  members  of  the  general  body ;  but,  as  no 
partnership  existed,  they  could  not  be  bound  by  acts  done 
in  their  absence.  Thirdly^  Assuming  that  the  acting  com- 
mittee did  appoint  the  defendants,  yet  it  was  not  made  out 
that  both  the  defendants  were  members  of  it,  and  if  evidence 
failed  even  only  as  to  one,  yet  in  this  action  the  plaintiffs 
could  recover  from  neither.  As  to  the  advertisements,  no 
inference  could  be  drawn  from  them,  for  no  one  was  bound 
to  repudiate  any  advertisement  in  which  his  name  might  be 
introduced :  Draper  v.  Crofts  (a). 

ChanneUj  Serjt.,  and  Henderson^  for  the  plaintiffs,  con- 
tended, that  the  absent  members  of  the  committee  were 
bound  by  the  acts  of  the  others  done  in  their  collective  ca- 
pacity. As  to  the  appointment  of  the  defendants,  if  they 
had  taken  no  steps  in  the  matter  before  or  after,  then,  indeed, 
the  issuing  of  the  advertisements  announcing  them  as  being 

(a)  U  M.  &  W.  166. 
VOL.  n.  u  u  N.  p. 
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1847.  on  the  acting  oommittee,  might  not  hayeafiected  them :  but 
thej  had  taken  steps ;  they  had  preTiously  consented  to  join 
the  proTisional  committee,  and,  after  the  publication  of  the 
advertiflements,  and  when  they  knew  they  were  held  ont  to 
the  world  as  being  members  of  the  acting  committee,  ther 
proceeded  to  act  as  promoters  of  the  Company,  and  regis- 
tered their  names  as  sach  according  to  the  provisions  of  the 
act.  This  drcomstance  altered  the  state  of  the  case;  this 
amonnted  to  an  assent  on  their  part,  and  an  assent  to  what 
had  taken  place  at  an  earlier  period,  and  they  were  there- 
fore liable  from  that  period.  The  23rd  section  of  the  act 
defined  the  powers  of  the  promoters,  and  gave  them  % 
statutory  right  to  make  such  appointments  as  those  in 
question. 

Byks,  Seijt.,  and  Bramwett,  in  reply. — ^Promoters  were 
bound  by  the  act  to  register  their  names, — from  that  no  in- 
ference as  to  the  liability  of  the  defendants  could  be  drawn. 
It  was  immaterial  if  the  defendants  were  held  out  to  the 
world  as  members  of  the  acting  committee  or  not,  the 
point  was,  whether  they  were  so  held  out  to  the  plain- 
tiffs :  Dickinson  v.  Valpy  (b).  That  was  impossible,  as  the 
appointments  were  simultaneous.  The  doctrine  as  to  hold- 
ing oneself  out  applied  only  to  accruing  debts,  it  had  no 
reference  to  a  debt  already  incurred.  No  authority  was 
cited  on  the  other  side  in  support  of  the  doctrine,  that  the 
absent  members  of  the  committee  were  bound  by  the  sets 
of  the  rest. 

Wilde,  C.  J. — The  contract  in  this  case  arose  out  of  the 
meeting  on  the  8th  October,  of  a  body  calling  itself  a  com- 
pany, and  of  which  the  defendants  were  appointed  membei^ 
of  the  acting  committee ;  they,  however,  had  not  attended 
that  meeting,  nor  authorised  any  one  to  propose  them;  thej 
had  not  applied  for  the  appointment  beforehand,  nor  ac- 

(b)  10  B.  &  C.  128. 
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quiesced  in  it  afterwards;  they  had  never  acted  as  commit- 
tee-men; the  fact  of  their  belonging  to  the  provisional 
committee^  does  not  of  itself  make  them  liable ;  and,  there* 
fore^  I  do  not  really  see  any  ground  for  fixing  them  with 
the  liability.  As  to  their  holding  themselves  out  as  mem- 
bers of  the  acting  committee  by  means  of  the  advertisements, 
no  one  is  bound  to  contradict  any  advertisement ;  besides,  a 
holding  oneself  out  must  necessarily  be  by  consent ;  here 
there  was  no  consent  proved;  and,  further,  it  could  not 
possibly  have  been  a  holding  out  to  the  plaintiffs,  because 
they  were  appointed  before  the  defendants.  The  plaintiffs 
had  passed  over  parties  who  were  clearly  liable,  and  endea- 
voured to  fix  two  parties  who  were  absent  when  the  contract 
was  made  with  them ;  their  liability,  therefore,  ought  to  be 
clearly  made  out,  and  this  the  plaintiffs  had  failed  to  do. 
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Nonsuit. 


ChanneUy  Seijt,  and  Henderson^  for  the  plaintiffs. 
ByU$y  Serjt,  and  Bramtoellf  for  the  defendants. 
[Attorniea— JV««,  and  HillJ 


Barker  v.  Lyndon. 


Feb.  lOth. 


1  HIS  action  was  brought  to  recover  the  sum  of  £200,  for  The  defendant 
the  publication  in  the  newspapers  of  certain  advertisements  lioMi  commit- 
connected  with  the  company  of  the  North  Western  Trunk  ^^ ""1^^^"^^ 
Railway  from  Crewe  to  Gloucester.      The  orders  for  the  •^^rts  in  a 
advertisements  were  given  by  the  secretary,  who,  as  well  as  pany,  which, 
the  provisional  and  the  acting  committee-men,  had  been  ap-  inutl^^y^^^^ 
pointed  on  the  6th  October,  1845,  by  the  promoters  of  the  jJlJJ^J;^"^^*^* 

which,  ap- 
pointed, however,  by  the  promoters  only,  had  entered  into  certain  contracts  which  he  communi- 
cated to  the  committee  i-^Held,  that  the  defendant  was  not  liable  on  such  contracts ;  and  that 
the  tender  of  j^40  to  the  attorney  of  the  Company,  as  it  did  not  appear  on  what  account  it  was 
tendered,  and  he  had  dealings  and  other  bosiness  with  him,  was  not  evidence  of  an  admission 
to  go  to  the  jury. 

U  U  2 
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Company,  and  their  names  were  thereupon  published  in  the 
prospectuses.  The  defendant  was  one  of  the  provisioiial 
committee,  and  applied  for  the  number  of  shares  required  to 
qualify  him.  No  shares,  however,  were  ever  allotted  by  the 
Company.  The  provisional  committee  made  no  express 
appointments,  and  entered  into  no  express  contracts ;  thej 
had,  however,  made  some  suggestions  as  to  raising  money, 
and  the  secretary  had  conversed  with  them  respecting  the 
orders  he  was  giving  to  the  plaintiff.  A  letter,  written  bj 
the  defendant  to  the  attomies  of  the  Company,  was  pat  in 
and  read,  in  which  he  offered  to  pay  them  the  sum  of  £40, 
but  it  did  not  appear  on  the  &ce  of  the  letter  on  what  account, 
andhehad  dealings  with  them  unconnected  with  the  Company. 

Byles,  Seijt.,  and  WiUeSy  for  the  defendant,  submitted 
that  on  this  evidence  the  plaintiff  must  be  nonsuited. 

CockburHf  E.  James f  and  Parry,  contrh, 

Wilde,  C.  J. — On  some  points  I  fed  myself  bound  by 
the  decisions  already  made  by  other  Courts  of  co-ordinate 
jurisdiction,  as  it  would  cause  great  public  inconvenience  if 
such  Courts  were  to  pronounce  conflicting  judgments ;  ihtst 
decisions  must  then  be  considered  as  law,  unless  reversed  by 
a  superior  authority,  which  I  do  not  anticipate,  as  I  entirely 
concur  in  them.  I  must,  therefore,  consider  it  settled  law, 
first,  that  the  mere  fact  of  a  man's  being  a  member  of  a  pro- 
visional committee,  does  not  of  itself  render  him  liable  for 
the  contracts  made  by  the  Company ;  and,  secondly,  that  his 
applying  for  shares  in  a  company  that  never  issued  any, 
does  not  do  so  either.  The  only  question  then  left  for  me 
now  to  consider,  is  whether  here  the  provisional  committee 
has  done  any  act  by  which  the  defendant,  as  a  member  of 
it,  was  bound ;  looking  to  the  facts  as  they  appear  in  eri- 
dence,  I  think  they  have  not ;  they  seem  to  have  done  no- 
thing  by  which  any  of  the  members  can  be  fixed,  as  pro- 
visional conmiittee-men,  with  liability  to  any  one.     The 


HILARY  TERM,  10  VICT.— C.  P.  653 

only  part  on  which  I  have  felt  any  doubt,  is  with  regard  to 
the  offer  of  £40  to  the  attorney  of  the  Company.  Though  it 
did  not  appear  on  what  account  it  was  tendered,  still  if  there 
had  been  evidence  of  no  other  dealings  with  him  except 
upon  this  railway  business,  it  might  have  been  enough  to 
go  to  the  jury ;  but  as  there  is  evidence  of  other  dealings,  I 
do  not  think  it  is.  Taking  all  the  circumstances  together,  I 
must  direct  the  jury  to  find  for  the  defendant 

Verdict  for  the  defendant. 

Cochbum  tendered  a  bill  of  exceptions  to  the  above  direc- 
tion, both  as  to  the  two  points  ruled  as  settled  law,  and  as  to 
the  point  ruled  by  the  learned  Judge  himself. 

Cochbum,  H.  James^  and  Parry ,  for  the  plaintifil 
Byles,  Serjt.,  and  Willes,  for  the  defendant. 
[ Attomies — R>  Fcrdy  and  Mayhew  6^  ^Sim.] 


Giles  v,  Cornfoot.  FA.  lOM. 

1  HIS  action  was  brought  by  the  plaintiff  for  skill,  work.  The  plaintiff 
and  labour  as  an  engineer.  The  declaration  alleged  that  ^[^^^to  a 
the  defendant  was  a  member  of  the  provisional  committee  ™^^^™* 
of  the  Rye  Harbour  Direct  Bailway  Company,  and  as  one  meeting  of  the 

«,  ,  ,,  -ii         !••/«?        1.  •     provisional 

01  such  comnuttee  had  appointed  the  plaintiff  to  be  engi-  committee. 

neer  to  the  said  Company,  at  a  meeting  held  on  the  16th  Sd  prev^^Sy 

October,  1845.     It  appeared  that  a  few  weeks  previous  to  ^|[^^^J^ 

that  date  the  defendant  had  consented  to  join  the  provisional  and  had  for- 

committee,  and  prospectuses  were  thereupon  forwarded  to  tions  for  shares' 

him,  in  which  his  name  was  inserted  as  a  member  of  it ;  he  J^ore^oMSter 

subsequently  forwarded   a  written  application  for  shares  the  meeting, 
*  •'  *  *^  was  uncertain. 

An  individual 
answering  to  the  defendant's  name  was  present  at  the  meeting,  and  visited  the  office  of  the 
Company  i—Held,  that  there  was  no  evidence  to  go  to  the  jury  of  the  defendant's  identity  with 
that  indiTidual. 
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1847.        made  by  eevend  parties,  and  wrote  as  a  memoTandum  at  the 
foot,  "  AU  good,"  to  which  he  pat  his  signature. 

He  was  subsequently  elected  a  member  of  tlie  acting 
committee  by  the  proTidonal  committee,  and  only  m^nbers 
of  the  latter  could  be  so  elected.  A  summons  was  sent  to 
him  to  attend  the  meeting  of  the  16th  October,  IS45,  and 
at  that  meeting  an  individual  answering  to  the  name  of 
Comfoot  attended,  and  one  of  the  resolutions  which  hsd 
been  moved  by  him,  was  described  in  the  minute-book  as 
having  been  moved  by  Cornfoot ;  an  individual  known  as 
Comfoot  had  been  also  seen  occasionally  in  the  o£Elce  of  the 
Company,  but  not  in  the  room  allotted  to  committee-men, 
nor  transacting  the  business  of  such ;  none  of  the  wi^iesses, 
however,  could  identify  the  defendant  as  being  the  indivi- 
dual in  question  on  any  of  these  occasions. 

Channelly  Serjt.,  proposed  to  read  the  resolution  of  the 
meeting  on  the  I6th  October,  by  which  the  plaintiff  was 
appointed  engineer. 

Cochbumy  for  the  defendant,  objected  that  it  had  not 
been  proved  tiiat  the  defendant  was  present  at  that  meet- 
ing; and  contended  that  the  plidntiff  must  be  nonsuited. 

Channelly  Serjt.,  submitted  there  was  sufficient  evidence 
of  identity  to  go  to  the  jury.  The  defendant  had  consented 
to  join  the  provisional  conunittee,  and,  by  forwarding  the 
application  for  shares,  had  acted  formally  in  that  capacity; 
there  was  no  other  individual  of  the  name  connected  with 
the  Company,  and  hence  it  was  a  reasonable  inference,  that 
the  defendant  was  the  individual  of  whom  tiie  other  wit- 
nesses spoke. 

Cochbumy  contri. — The  naked  fact  of  the  defendant  be- 
longing to  the  provisional  committee  could  not  fix  him. 
His  forwarding  the  application  for  shares  proved  nothing; 
it  might  mean  that  he  was  merely  a  referee,  and  was  satis- 
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fied  as  to  the  solvency  of  the  parties.  The  committee 
might  have  put  down  his  name  as  the  party  to  move  the 
resolution  at  the  meeting,  but  it  was  a  mere  surmise  that  he 
actually  did  so ;  it  was  very  conceivable5  that^  owing  to  his 
absence,  some  one  else  discharged  that  office,  and  was  there- 
fore considered  by  the  clerk  who  entered  the  minutes  to  be 
Comfoot.  There  was  not  the  slightest  distinct  evidence  of 
identity. 

Wilde,  C.  J. — The  question  is  simply,  whether  a  legal 
foundation  has  been  laid  for  the  allegation  that  the  defend- 
ant was  present  at  the  meeting  of  the  16th  October ;  whe- 
ther the  Comfoot  who  moved  the  resolution  at  that  meet- 
ing, and  the  one  who  was  seen  at  the  office  of  the  Company, 
is  Comfoot,  the  defendant  here,  and  who  is  proved  only  to 
have  agreed  to  join  the  committee,  and  to  have  forwarded 
an  application  for  shares,  it  being  uncertain  even  whether 
that  was  not  done  before  the  meeting.  I  am  of  opinion 
that  the  evidence  is  insufficient ;  there  is  no  act  proved  to 
have  been  done  by  the  defendant  after  the  meeting  which 
can  be  connected  with  his  prior  acts ;  not  a  single  Mritness  can 
identify  him  either  at  the  meeting  or  the  office ;  he  never 
seems  to  have  discharged  the  duties  of  a  committee-man, 
no  one  seems  to  have  transacted  business  with  him  as  such ; 
none  of  the  consequences  ensued  which  one  would  have  ex- 
pected if  he  had  really  acted  as  a  committee-man.  An 
indictment  could  not  be  sustained  against  him  for  a  moment, 
if  he  had  committed  any  offence  against  the  Company,  on 
evidence  like  this ;  and  though  it  is  tme  that,  practically, 
less  stringent  proof  of  identity  is  required  in  civU  than  in 
criminal  cases,  yet  still  the  same  principle  must  be  acted  on 
in  both. 

Nonsuit. 

Channel^  Serjt,  and  Pigotty  for  plaintiff. 
Cochbum  and  Wordsworth^  for  defendant. 

[Attomiefr—  Walker,  Grant  S;  Co. :  Elmlie  Sf  Co.] 
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1847. 


SiMng$  at  Guildhall  after  Hilary  Term,  1847. 


Fa.  20th. 

Where  the  de- 
dantion  al- 
leged that  the 
defendant  had 
falsely  repre- 
aented  himself 
as  an  agent  of 
the  master  of  a 
vessel,  and  so 
entered  into  a 
charter-party 
with  the  plain- 
tiffs I— Held, 
that,  under  the 
plea ''not 
guilty."  the 
contract  must 
be  proved  by 
the  plaintiffs, 
and  not  the 
misrepresenta- 
tion only ;  and, 
■econdly,  that 
the  chaiter- 
party  being 
unstamped 
could  not  be 
read  in  evi- 
denoe ; though 
the  defendant 
was  not  an 
agent  of  any 
**  master,  or 
captain,  or 
owner"  of  a 
vessel. 


BEFORE   LORD   CHIEF  JUSTICE  WILDE. 

Brink  and  Another  v.  Winguard. 

Case. — The  declaration  stated,  that  the  plaintiffs  were 
desirous  of  hiring  a  vessel  for  a  certain  voyage,  and  that 
the  defendant,  well  knowing  the  premises,  and  intending  to 
injure  the  plaintiffs  in  that  behalf,  did  falsely,  firaudulentlj, 
and  deceitfully  represent  to  the  plaintiflb,  that  he  was  the 
agent  of  the  master  of  a  certain  ship,  and  thereby  induced 
the  plaintiffs  to  enter  into  a  certain  contract  or  diarter- 
party ;  and  that  the  plaintiffs,  being  deceived  by  the  said 
false  representation,  and  believing  the  same  to  be  true,  did, 
at  the  instance  of  the  defendant,  and  on  the  faith  of  the 
said  representation,  enter  into  a  charter-party,  wherein  the 
defendant  undertook,  as  agent  of  the  said  master,  that  the 
said  ship  should  proceed,  &c.,  and  as  such  agent  signed  the 
same,  whereas  in  truth  and  in  fact  the  defendant  was  not 
such  agent,  &c.,  and  had  no  such  authority  as  aforesaid ;  by 
reason  of  which  the  plaintiffs  were  deprived  of  divers  great 
profits  they  would  otherwise  have  made  by  the  said  charter- 
party,  &C.,  &c.  The  only  plea  was  the  general  issue.  The 
plaintiffs  abstained  from  putting  in  the  charter-party,  and 
the  contract,  therefore,  as  alleged  in  the  declaration,  was  not 
proved. 

Knowles  and  Cowling,  for  the  defendant,  submitted  that 
the  plaintiffs  must  be  nonsuited  on  that  ground. 


Bylesy  Serjt.,  and  Peacock,  for  the  plaintiffs,  contended 
that,  under  the  plea  of  not  guilty,  it  was  not  necessary  for 
the  plaintiffs  to  prove  the  contract  as  alleged ;  the  effect  of 
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that  plea  was,  to  admit  the  contract  and  to  traverse  the 
fraud  only ;  according  to  the  new  rules  the  misrepresenta* 
tion  was  the  only  thing  put  in  issue  by  it.  The  true  test 
was,  coidd  the  contract  as  here  alleged  have  been  traversed  ? 
It  clearly  could,  and  was  therefore  not  denied  by  the  plea 
of  not  guilty :  Bennion  v.  Damson  (a). 

Knawles  and  Cowling ,  contr^ — ^The  allegation  of  the 
contract  was  part  of  the  "  injuria,"  which  together  with  the 
'^  damnum  "  constituted  the  very  cause  of  action,  and  was 
port  of  the  wrongful  act  put  in  issue  by  the  plea  of  not 
guilty,  under  the  terms  of  the  new  rules :  Tavenor  v.  Lit" 
tie  (A),  Mummery  v.  Paul  (c). 

WiLDB,  C.  J. — The  wrongful  act  was,  that  the  defend- 
ant, among  other  things,  contracted  as  agent  to  let  a  ship, 
when  in  fact  he  was  not  such  agent,  whereby  the  plaintiffs 
lost  the  benefit  of  the  contract ;  the  previous  misrepresenta- 
tion was  not  the  wrong  for  which  the  action  was  brought, 
but  merely  a  circumstance  which  led  to  it  The  plea,  then, 
did  not  admit  the  contract  as  laid  in  the  declaration,  and  if 
the  plaintiffs  could  not  prove  it  they  must  be  nonsuited. 

The  charter-party  was  then  put  in,  but  was  not  stamped. 

Knowles  objected,  therefore,  to  its  being  read  in  evidence. 

Byles,  Serjt.,  submitted,  that,  as  the  charter-party  was 
made  by  an  unauthorised  agent,  the  want  of  a  stamp  was  no 
objection ;  the  Stamp  Act  referred  only  to  charter-parties 
made  by  the  "  master,  captain,  or  owner  "  of  a  ship. 

Wilde,  C.  J.,  held  that  the  defect  was  fatal :  as  the  in- 
strument purported  to  be  a  charter-party  made  by  the  agent 
of  the  master,  it  fell  within  the  provisions  of  the  act 

Nonsuit 

(a)  3  M.  &  W.  179.  (h)  1  M.  &  Rob.  442. 

(c)  1  C.  B.  Rep.  125. 
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Byksy  Serjt.,  and  Peacock^  for  the  plaintiff. 
Krwwles  and  Cowlinffi  for  the  defendant. 

[Attomieo-— 22.  Ibrd,  and  Mt^hew  Sf  5(mi.] 


Feb.  22. 


Where,  in  an 
action  by  the 
assignees,  the 
banknipl  was 
not  called  as  a 
witness,  bat  a 
witness  was  ex- 
amined as  to 
certain  state- 
ments of  the 
bankrupt,  with 
respect  to  his 
affairs — Held, 
that  the  evi- 
dence was  ad- 
missible. 

Where  a 
creditor  under 
the  fiat  was 
produced  as  a 
witness — Held, 
that  his  evi- 
dence was  inad- 
missible. 


Belcher  and  Others  v.  Brake. 

J.  HE  plaintifie  in  this  case  were  assignees  of  a  bankrupt, 
and  the  action  was  brought  to  recover  the  sum  of  XIU, 
which  had  been  paid  by  the  bankrupt  by  fraudulent  prefer- 
ence to  the  defendant  in  contemplation  of  bankraptcy.  In 
the  progress  of  the  case,  a  witness  was  called  to  prove  cer- 
tain statements  made  by  the  bankrupt  with  respect  to  his 
affairs. 

Humfrey  and  Udally  for  the  defendant,  objected  to  the 
admissibility  of  this  evidence :  the  bankrupt  himself  should 
be  called. 

Bylesy  Serjt,  and  Archboldy  submitted  that  the  evidence 
was  admissible  without  calling  the  bankrupt  as  a  witness. 

Wilde,  C.  J.,  overruled  the  objection — the  evidence  was 
admissible. 

Subsequently,  a  creditor  under  the  fiat  in  bankruptcy 
was  put  into  the  box. 

Humfrey  objected. 

Bylesy  Seijt,  and  Archboldy  submitted  that  his  evidence 
was  admissible  under  the  6  &  7  Vict,  c  85  (Lord  Denmmis 
Act). 

Wilde,  C.  J. — A  creditor  under  the  fiat  must  be  consi- 
dered "a  person  on  whose  immediate  and  individual  be 
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half  the  action  has  been  brought;    he  is  therefore  not 
rendered  competent  by  that  act. 

The  evidence  was  therefore  rejected. 

Verdict  for  the  plaintiffs — Damages^  £114. 

Bylesy  Serjt,  and  Archbold,  for  the  plaintiffs. 
Humfrey  and  UdaUy  for  the  defendant. 

[Attomies — LinkUUers^  and  Maiden,'] 


In 


Ward  and  Others  v.  Dalton.  Ft^.  29. 


this  case^  before  the  jury  were  sworn.  Where  a  canae 

had  been  made 
a  remanet,  but 
Bylesy  Serjt.,  and  Petersdorffy  for  the  defendant,  objected  there  was  no 

that  the  trial  could  not  be  proceeded  with,  on  the  ground  award  antho- 

that  the  Nisi  Prius  record  was  imperfect     The  cause  had  "fSle  jury""* 

been  made  a  remanet  to  the  sittings  after  last  Michaehnas  RT^^fT"^*'*'' 

°     ^  that  the  Coort 

Term,  and  the  award  authorising  the  issue  of  the  jury  pro-  would  order  the 
cess  on  the  Nisi  Prius  record  was  accordingly  duly  respited  amended  be- 
to  the  12th  day  of  July,  1847,  unless  the  Lord  Chief  Jus-  Jj^g  ^1^;^^ 
tice  or  other  justice  should  first  come  on  the  9th  of  De-  proceed  at  once 

,  ,  .     .  ^  .     .,        with  the  trial. 

cember,  1846 ;  but  there  was  an  omission  of  any  smiilar 
respite  to  the  present  sittings,  which  had  the  effect  of  pre- 
cluding the  Court  from  holding  the  trial. 

M.  D.  HiU  and  T.  J<meSy  for  the  plaintiffs,  contended, 
that,  as  it  appeared  that  in  the  present  case  the  jury  process 
to  the  sheriff  had  been  properly  tested  and  resealed,  and, 
therefore,  that  there  were  no  laches  on  the  plaintiffs'  part, 
the  case  was  ripe  for  trial.  At  all  events,  the  respite  of 
the  award  was  a  mere  matter  of  course,  which  the  Court 
might  now  amend. 
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1847.  Wilde,  C.  J. — In  the  Nisi  Prius  record  the  award  of 

the  venire  to  try  at  the  assizes,  or,  what  was  the  same 
thing,  at  the  sittings  held  at  Guildhall  by  prescription^  was 
that  by  which  the  issuing  of  the  jury  process  was  author- 
ised. In  the  present  case,  the  only  authority  appeared  to 
be  under  an  award  applicable  alone  to  the  last  term,  and 
the  award  was  no  more  to  be  considered  a  matter  of  ooorse 
than  the  record  itself.  In  Tidd's  Practice  it  was  laid  down, 
that  where  a  case  stood  over  from  one  sittings  to  another, 
the  record  should  be  regularly  resealed,  which  meant,  not 
merely  that  it  should  be  taken  to  the  seal-office  and  literally 
resealed,  for  that  was  never  done,  but  that  all  necessary  al- 
terations in  the  body  of  the  record  should  be  made ;  and  this 
was  precisely  applicable  to  the  present  case.  The  objection 
is  by  no  means  a  light  one ;  but,  as  it  is  one  which  ought 
not,  if  possible,  to  prevail  now,  I  shall  direct  that  the  plain- 
tiffs shall  make  the  roll  right  before  next  term.  By  consi- 
dering that  as  already  done,  and  the  proper  amendment  as 
being  now  made,  the  trial  of  the  cause  may  proceed.  It 
will,  of  course,  be  subject  to  an  application  to  the  Court 
above,  the  result  of  which  will  probably  be,  that  the  Court, 
finding  the  plea-roll  right,  will  consider  that  sufficient,  and 
will  inquire  no  further  into  the  matter. 

The  trial  was  then  proceeded  with. 

M.  D.  Hill  and  T.  Janes,  for  the  plaintiff. 
Byles,  Serjt,  and  Petersdofff,  for  the  defendant 
[Attomies — Burrows,  and  PamtherJ] 
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Sittings  at  Westminster  after  Easter  Term. 


BEFORE  MR.   JUSTICE   COLTMAK. 

(  Who  sat  far  the  Lord  Chief  Justice). 


Barnes^  Administrator^  v.  Ward.  May  12. 

Cask     This  action  was  brought  (under  Lord  CampheWs  !■*•  The  o«». 

Act(a)),b7  the  plaintiff  as  administrator  of  his  deceased  wife,  is  bound  to 

to  recover  damages  for  his  children  and  himself,  for  the  loss  hole^or  area 

they  had  sustained  by  the  death  of  the  wife.     The  declara-  ^^^^^  "^^^^ 

tion  alleged  that  the  death  of  the  deceased  was  caused  by  «>  close  to,  a 

the  negligence  of  the  defendant,  in  omitting  to  rail  off  an  that  it  may  be 

area  abutting  on  a  public  footway,  and  appurtenant  to  a  paswrTby  tf 

house  belonging  to  him ;  and  that  the  deceased,  when  pass-  left  ungtwrded. 

ing  along  the  said  footway,  accidentally  fell  into  the  area  occupier  is 

and  was  killed.      The  defendant  pleaded,  1st,  not  guilty;  Uableforany 

2ndly,  not  possessed  of  messuage  and  appurtenances  in  man-  ^*^^Jri8e*by 

ner  and  form,  &c. ;  and  3rdly,  that  he  was  not  bound  by  neglecting  so 

,  to  fence, 

reason  of  the  possession  of  the  said  messuage  to  rail  off  the 

area.  It  appeared,  in  evidence,  that  the  defendant,  who 
was  a  builder,  occupied  certain  land  in  Paddington  belong- 
ing to  the  See  of  London,  and  had  built  thereon  some  new 
streets,  which  were,  however,  at  the  time  the  accident 
occuired  from  which  this  action  arose,  still  unfinished  and 
unlighted.  In  one  of  these  streets,  called  Victoria  Terrace, 
the  hoarding  had  been  removed  for  building  purposes  from 
an  unfinished  house,  and  &s  no  railings  were  then  erected 
round  the  area,  it  happened  that  the  deceased,  when  passing 
along  the  street  after  night,  fell  into  the  area  and  fractured 
her  skull,  from  the  consequences  of  which  she  died.      She 

(a)  This  was  the  first  action  brought  under  the  above  act. 
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1847.  i^  ^^  possession  of  a  tenant  for  the  last  five  years,  yet,  as 
daring  that  time  the  street  had  been  open  to  all  persons  at 
all  times,  and  the  fact  was  matter  of  notoriety,  the  Bishop 
would  be  bound  as  well  as  the  tenant ;  it  did  not  lie  in  their 
mouths  to  say  there  was  no  dedication  as  far  as  they  were 
concerned.  If,  on  the  other  hand,  it  was  to  be  considered 
as  part  of  the  old  way,  then  the  uncertainty  as  to  its  precise 
course  being  the  consequence  of  the  alterations  made  by  the 
defendant  himself,  and  as  he  could  not  be  allowed  to  set  up 
his  own  acts  of  obliteration,  it  was  not  competent  for  him  to 
require  proof  of  that  precise  course. 

As  to  the  second  point,  the  defendant  was  liable,  by  reason 
of  his  possession  of  the  premises,  for  any  damage  occasioned 
by  negligence*  In  all  the  cases  cited  on  the  other  side  to 
establish  non-liability,  the  Courts,  in  giving  judgment,  dis- 
tinguished between  negligence  in  the  management  of  chat- 
tels and  of  immovable  property.  None  of  them,  therefore, 
were  in  point ;  while  the  authority  of  the  cases  establishing 
the  defendant's  liability  were  still  untouched:  Bourt  y.  Stem- 
man  (d)^  Sly  V.  Edgecombe  {e).  It  was  only  reasonable  that 
a  man  who  dug  a  hole  near  a  public  road,  should  be  bound 
equally  with  the  trustees  of  the  road  to  fence  it  off;  the  use 
of  the  road  by  the  public  is  of  public  right,  and  the  public 
have  a  right  to  be  protected  in  it.  This  occasions  a  dis- 
tinction between  cases  like  the  present,  where  the  public  is 
concerned,  and  those  between  private  partyandprivate party. 
Besides  this  general  ground,  there  was  a  special  provision 
applicable  to  the  parish  of  Paddington.  The  5  Geo.  4, 
c.  126,  s.  64 — a  public  act — requires  the  fencing  off  of  all 
holes ;  it  imposes  a  penalty  and  creates  a  duty.  If  that 
duty  be  negligently  performed,  a  right  of  action  arises. 
Thirdly i  if  the  defendant  was  not  the  party  actually  commit- 
ting the  wrongful  act,  it  lay  upon  him  to  shew  who  that 
party  really  was;  he  was  himself  liable  in  the  first  instance, 
as  being  in  possession,  and  the  area  had  long  been  left  in 

(J)  1  B.  &  Pul.  404.  («)  6  Esp.  6. 
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an  unguarded  state.  In  Rapson  v.  Cubitt,  it  was  distinctlj 
proved  that  the  defendant  had  had  nothing  whatever  to  do 
with  the  erecting  the  gas-fittings,  the  defectiveness  of  which 
was  the  cause  of  the  accident.  All  the  authorities  are  col- 
lected in  Boscoe,  p.  356.  Fourthly,  if  the  Court  should 
think  there  was  any  weight  in  the  objection  to  the  de- 
claration, it  would  amend  it,  as  the  defect  was  not  sub- 
stantial. 

Byles,  Serjt.,  contri.— The  6  &  6  Will.  4,  c  50,  s.  23 
(General  Highway  Act),  sufficiently  shewed  that  no  dedi- 
cation of  a  road  under  circumstances  like  the  present  could 
be  made.  As  to  fencing  off  the  road,  so  far  from  beiug 
bound  to  do  so,  a  man,  if  he  did  it,  was  liable  to  repair  one 
half  of  the  road  in  front  of  the  fence,  on  the  ground,  that,  by 
the  inclosuve,  he  deprived  the  public  of  their  right  of  devia- 
tion when  it  was  impassable.  It  could  not  be  contended 
that  he  was  bound  to  do  what  would  entail  upon  him  such 
liability,  merely  because  he  exercised  his  right  of  digging  a 
hole  or  area  on  his  own  land.  As  to  the  Paddington  Local 
Act,  that  could  not  operate  unless  it  was  declared  upon ; 
this  Court  had  already  so  decided  in  Btch  v.  Basterfield  (/)• 
The  proper  way  to  enforce  that  act  was  to  summon  the 
ofiender  before  the  justices.  As  to  the  defect  in  the  de- 
claration, the  Court  would  not  amend  it,  for  that  would 
put  the  defendant  in  a  position  in  which  he  ought  not  to  be 
placed ;  he  could  not,  as  the  declaration  now  stood,  traverse 
the  possession  of  the  area,  but  if  the  amendment  were 
allowed,  he  would  be  made  to  admit  a  material  traversable 
allegation. 

CoLTMAN,  J. — I  must  overrule  the  objections.  I  think 
there  is  sufficient  evidence  of  the  existence  of  an  ancient 
way,  but  not  of  the  precise  course  thereof,  nor  of  its  run- 
ning dose  to  the  area ;  and  it  may,  perhaps,  be  doubtful  if 

(/)  Ante,  p.  267. 
VOL.  II.  XX  N.  P. 
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1847.  that  is  enough  to  support  the  allegation  of  duty,  as  one 
point  only  of  the  allegation  is  proved.  The  main  point  is 
new  and  doubtful  Though  not  without  some  apprehension 
of  its  propriety^  I  shall  direct  the  jury,  that  every  perstm  is 
bound  to  fence  off  an  area  if  he  makes  one  abutting  on  i 
public  road,  or  even  so  near  as  to  be  dangerous  to  paaseis-bj, 
if  it  is  imguarded.  I  will  take  the  jurjr's  opinion  as  to 
whether  the  area  abutted  on  the  road,  and  whether  that 
road  was  a  public  one.  I  shall  allow  the  declaration  to  be 
amended  by  the  insertion  of  the  words,  ''  and  by  reason  of 
the  possession  of  the  said  pit,  hole,  or  area,"  immediately 
before  the  words,  "  the  defendant  of  right  ought,"  &a  The 
learned  Judge  gave  leave  to  Byles^  Seijt.,  to  move  the 
Court  above  on  the  objections  he  had  taken. 

Bylesy  Seijt.,  then  addressed  the  jury  on  the  evidence. 

Verdict  for  plaintiff 

Damages  £300,  to  be  apportioned  thus — ^£100  to 
the  widower;  £50  to  the  son ;  £75  each  to  the 
two  daughters — ^the  sums  apportioned  to  the 
children  to  be  settled  to  their  use  till  they  were 
twenty-one  years  of  age. 

The  jury  found  that  the  area  abutted  on  a  public  foot- 
way. 

CoLTHAN,  J. — There  is  no  provision  in  the  act  for  settling 
any  sum  upon  infants.     It  cannot,  therefore,  be  done. 

M(mtagu  ChamberSf  for  the  plaintiff. 
Byle$,  Serjt.,  and  O^fe,  for  the  defendant, 
[Attomiea— FTo/ZfT,  and  Parjof».] 
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Sittinffs  in  London  after  Trinity  Term,  1847. 

BEFORE  LORD  CHIEF  JUSTICE   WILDE. 


Beard  v.  Eoerton  and  Others.  j^y  2nd, 

L/ASE  for  infringement  of  a  patent. — The  plaintiffs  were  where  the  tpc- 
the  assignees  of  a  patent  for  a  process,  called  the  Daguerreo-  ^^Uor^a* 
type  process,  for  obtaining  the  reproduction  of  the  images  chemical  pro- 
received  in  the  focus  of  the  camera-obscura.     The  specifi-  worda  that, 
cation  directed,  inter  alia,  that,  before  the  polished  metal  ord^s^and 


plates  on  which  the  images  were  to  be  produced  were  put  S?*^L' 
into   the  camera-obscura,   they  were  to  be  washed  and  to  be  done, 
cleaned,  and  this  partly  by  means*of  nitric  acid,  and  that  fatal  to  the  suc- 
the  vapour  of  iodine  should  be  then  applied  to  their  sur-  ^^  "^though " 
faces.    In  describing  the  former  process,  it  stated  that,  the  meaning 

•  .     .  .,  intended  might 

after  exposure  to  heat,  mtnc  acid  was  to  be  laid  on  the  be  gathered 

plates  three  different  times ;  but,  when  the  plates  were  not  tex™— ^<?w," 

wanted  for  immediate  use,  the  acid  might  be  applied  at  any  fixation  waain- 

time:  it  was  to  be  considered,  however,  to  be  indispensable  toffidentto 

I        ,  ,  sustain  the 

that  just  before  the  moment  of  using  the  plates  in  the  patent, 
camera,  or  the  reproducing  the  design,  to  put,  at  least  once 
more,  some  acid  on  the  plate,  and  to  rub  it  lightly  with 
pounce.  It  appeared  in  evidence,  that  the  application  of 
the  acid  to  the  plates,  after  the  vapour  of  iodine  had  been 
applied,  would  remove  the  latter,  which  was  essential  to 
the  obtaining  any  result,  and  thus  render  the  plates  unfit 
for  use  in  tlie  camera.     Under  the  circumstances, 

WaUony  for  the  defendants,  submitted  that  the  verdict 
must  be  for  him ;  the  specification  did  not  sustain  the  pa- 
tent, as  it  would  not  enable  an  ordinarily  skilful  operator 
to  execute  the  process  correctly. 

Tkenger,  for  the  plaintifis. — The  specification  was  sufli- 
X  X  2 


668  CASES  AT  NISI  PRIUS, 

1847.  cienty  although  it  was  true  the  phraseology  might  not  be 
correct  The  Court  would  not  construe  the  words,  **  it  was 
indispensable  that  just  before  the  moment  of  using  the 
plates  in  the  camera,"  so  strictly  as  to  overthrow  the  ob- 
vious meaning  of  the  directions,  as  to  which  no  person  of 
common  sense  could  be  misled ;  those  words  indirectly  re- 
ferred to  the  first  process  alone,  viz.  that  of  washing  and 
cleaning  the  plates.  The  meaning  was  simply  this :  that 
if  the  plates  were  not  to  be  used  immediately  after  under- 
going the  first  process,  the  acid  need  then  only  be  applied 
twice ;  but  that  afterwards,  when  about  to  be  used,  they 
should  again  be  subjected  to  the  action  of  nitric  acid,  in 
order  to  complete  the  washing  process,  before  which  the 
second  process,  the  application  of  iodine,  could  not  be  com- 
menced. This  was  the  clear  spirit  of  the  directions.  As 
no  operator  ordinarily  competent  could  be  misled,  the  spe- 
cification was  sufficient 

WatsoTiy  contri,  relied  on  the  dear  and  emphatic  lan- 
guage of  the  specification,  which  admitted  of  but  one  or- 
dinary construction;  a  construction  deduced  by  inference 
and  reasoning  was  inadmissible  in  instruments  of  this 
nature. 

Wilde,  C.  J. — I  am  bound  to  read  the  spedfication  in 
its  ordinary  and  natural  sense ;  the  ingenuity  of  ooundel 
may  put  a  more  consistent  construction  upon  it,  bat  the 
public  have  not  the  aid  of  such  when  guiding  themselves  by 
the  specification,  and  they  are  entitled  to  have  a  dear  expla- 
nation of  the  invention,  for  that  is  the  very  construction  by 
virtue  of  which  the  Crown  has  the  power  of  granting  a  mo- 
nopoly by  patent  In  chemical  operations  the  slightest  de- 
viation alters  the  result:  there  is  no  reasoning  upon  them; 
they  are  based  on  experiment  The  public,  therefore^  would 
follow  strictly  the  instructions  here  set  out,  and,  conse- 
quently, would  fail  in  the  process.  The  language  of  the 
spedfication  was  emphatic,  and  a  thing  was  dizected  to  be 
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done  which,  if  it  were  done,  would  have  a  totally  different  re- 
sult from  that  which  it  professed  to  have,  for  so  far  from  the 
application  of  acid  to  the  plates  being  necessary,  it  would  be 
destructive  of  their  utility  altogether,  if  used  at  that  particu- 
lar stage  of  the  process  at  which  it  was  directed  to  be  done 
by  the  terms  of  the  specification.  The  verdict,  therefore, 
must  be  for  the  defendants. 

Verdict  for  the  defendants. 

Leave  was  given  to  Thesiger  to  move  for  the  verdict  to 
be  entered  for  the  plaintifis. 

ThesigeTy  RcbinsoUy  and  Webster^  for  the  plaintiffs. 

ffatsan  and  J.  Broum^  for  the  defendants. 

[Attorniea— C  FidcUy,  and  Smith  Sf  Witham.'] 


Sittings  at  Westminster  after  Michaelmas  Term^  1847. 

BEFORE   LORD  CHIEF  JUSTICE   WILDE. 


RussEL  V.  Reece. 

Assumpsit. — The  action  was  brought  for  work  and  Where  an  at. 

labour,  &c.,  as  agent  for  a  projected  railway  company,  called  rdlway^com- 

"The  Avon  and  Severn  Valley  Railway  Company."     The  PJ^^^ch^but 

defendant  was  solicitor  to  the  Company,  and  in  that  cha-  managed  all 

racter  had  contracted  with  the  plaintiff  for  his  services.     A  the  company, 

provisional  committee,  engineers,  surveyors,  &c.,  had  been  J^^^J  ^^^^ 

appointed,  but  there  was  no  acting^  committee  in  existence;  mittcc:— -ffeM, 
*  °  .  that  the  attor- 

and  the  concerns  of  the  Company  were  entirely  managed  by  ney  was  not 
the  defendant     In  a  letter  written  by  him,  he  had  used  the  bfe*mndc/8uch 

expression,  "  I  have  added and to  the  provisional  <»'**'*<^' 

committee."    There  was  no  actual  proof  of  the  existence 
of  any  company  at  all.    The  defendant,  however,  before  the 
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work  was  done,  had  written  to  the  plaintiff  that  if  certaiii 
contingencies  occurred,  he  mast  send  in  a  statement  of  ik 
claim  to  the  Company.  Under  these  drcumstanoes  it  was 
sought  to  fix  the  defendant  with  the  liability. 

Byks,  Serjt.,  for  the  defendant,  submitted  that  the  {dam- 
tiff  must  be  nonsuited :  it  was  an  attempt  to  make  the  acdi- 
citor  of  the  Company  liable  as  suoh. 

JVUks,  for  the  plaintiff,  contended  that  the  evidence  wu 
sufficient  to  fix  the  defendant  as  principal ;  the  proyiaonal 
committee-men  were  only  his  puppets,  and  were  named  bj 
him.  There  was  no  proof  of  the  existence  of  a  company  at 
all,  and  hence  the  defendant  must  be  r^arded  as  oontract- 
ing  on  his  own  behalf. 

Wilde,  C.  J. — The  plaintiff  must  be  nonsuited.  There 
is  no  evidence  of  the  defendant  being  a  member  of  the  Com- 
pany, and  as  the  parties  acted  throughout  as  if  a  company 
did  actually  exist,  I  cannot  assume  the  contrary.  The  de- 
fendant  was  known  to  be  an  attorney,  and  attomies  are 
rarely  personally  liable.  He  professed  to  act  as  such,  and 
if  he  was  really  a  prindpal,  the  burden  lay  on  the  pkintiff 
to  prove  the  fiict     This  had  not  been  done  in  the  present 

instance. 

Nonsuit 

Hwmfrey  and  Byles,  Serjt.,  for  the  plaintiff 

^    AUen,  Serjt,  BaU,  and  WUks,  for  the  defendant. 

[Attomie»— Z^  <^  Pcttery  and  Lane.'l 
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Sittings  at  GutWiaU  after  Hilary  Term,  1848. 

BEFORE   LOBD   CHIEF  JUSTICE   WILDE. 


Walker  and  Another  v.  Giles  and  Another.  Feb,  25M. 

JaEPLEYIN. — In  this  action  the  defendants  justified  Where  the  de- 

the  grievances  complained  of  by  reason  of  several  cogni-  ^^f^cogai^ 

zances  or  acknowledgments,  each  of  which  was  made  under  "nccs,— /^eW, 

a  different  person.     In  the  course  of  the  cause  one  of  the  under  whom 

persons  under  whom  cognizance  was  made,  was  put  into  the  cognixances 

witness-box  to  prove  matters  distinct  from  and  independent  ^^^t^" 

of  the  subject-matter  of  the  particular  cognizance  made  prove  matterg 

•*  '^  °  distinct  from 

under  hun.  and  independ- 

ent of  that  par* 
ticnUar  cogni- 

Ckannely  Serjt.,  objected  to  the  admittance  of  this  evi-  ""^* 
dence. 

Knowks  submitted  that  the  evidence  was  admissible  un-" 
dor  the  6  &  7  Vict  c.  85,  (Lord  Denman's  Act). 

The  Court  held  that  the  evidence 
was  admissible. 

Channely  Serjt.^  and  Hawkins,  for  the  plaintiffs. 

Knawles  and  J.  Brawn,  for  the  defendants. 

[Attomies— ifa^,  and  Boulden.^ 


672 


CASES  AT  NISI  PRIUS, 


1847. 


COURT  OF  QUEEN'S  BENCH. 


Second  Sitting  at  fFesiminster  in  Michaelmas  Temiy  1847. 

BEFORE   MR.  JUSTICE   PATTE80N. 


Nov.  Qth.      Joseph  Neale,  Executor  of  William  Neale,  o.  Mou- 

NEUX  and  Others. 

In  detinue  by  JJETINUE  by  the  plaintiff^  as  executor  of  William 

N*i4pdMt*M.  Neale,  for  "a  certain  instrument  in  writing,  to  wit,  ac«- 

a  banker,  for  a  tain  policy  of  assurance,  bearing  date,  to  wit,  on  the  5th 

inranceon  the  day  of  March,  A.  D.  1831,  and  numbered,  to  wit,  3466,  un- 

pleaded  Uiat '  der  the  hands  of  three  of  the  directors  of  the  Law  Life  Ae- 

the  policy  was 
not  the  pro- 
perty of  N., 
and  also  that 
N.  had/raiMfff. 
/«n//y  permitted 
S.  to  hold  the 
policy  and  re- 
present that  he 
was  entitled  to 
the  money  se- 
cured by  it,  and 
that  he  did  so 
represent  to 
M.,  who  lent 
him  money  on 
it.  Replica, 
tion,  denying 
the  frandalent 
permission  — 
S.  had  insured 
his  own  life 
in  1831, and 
by  deed  as- 
signed the  policy  to  N.  in  1832,  who 'gave  notice  of  the  assignment  to  the  office,  aod  paid  aO 
the  premiums  afterward.  S.  retained  the  policy  till  he  deposited  it  with  M.  on  a  loan  of  taooej 
in  1843: — Held,  first,  that  the  property  in  the  policy  passed  to  N.  by  the  deed  of  1831,  altbongfa 
he  had  no  possession  of  the  policy ;  and,  secondly,  ^at,  though  N.  had  been  guilty  of  negligeoce 
in  allowing  S.  to  retain  the  policy,  the  defendant  had  not  proved  his  special  plea,  unless  tbf 
jury  were  satisfied  that  N.  intended  that  S.  should  borrow  money  of  some  one,  and  left  the  policy 
in  S/s  hands  in  order  that  he  might  cheat  some  one  by  borrowing  money  on  it ;  and  the  jod^ 
would  not  ask  the  jury  what  they  would  have  found  if  the  word  "  fraudulently  "  had  not  been 
inserted  in  the  plea. 


surance  Society,  London,  whereby  the  sum  of  £1000,  on 
certain  events  therein  mentioned  happening,  was  assured  to 
one  Thomas  Scott,  derk,  to  be  paid  to  his  executors,  admi- 
nistrators, or  assigns,  to  wit,  within  three  calendar  months 
after  proof  of  the  death  of  him  the  said  Thomas  Scott,  deik, 
of  great  value,  to  wit,  of  the  value  of  £2000.** 

Pleas,  ^rst,  non  detinent ;  second^  "  that  the  said  Wil- 
liam Neale  was  not  lawfully  possessed  as  of  his  own  pro- 
perty of  the  said  policy  of  assurance,  in  manner  and  form,* 
&c. ;  third,  that  William  Neale  in  his  lifetime  fraudulent 
permitted  and  suffered  Thomas  Scott  to  hold  the  policy  of 
assurance  and  to  represent  that  he  was  entitled  to  the  money 
secured  thereby,  and  that  he  so  represented  to  the  defend- 
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ant8,  and  that  they  believing  bim^  and  baying  no  notice  of 
any  right  or  title  of  William  Neale^  advanced  him  £250 
on  it. 

Beplication  to  the  first  plea,  and  to  the  second  plea  a  si- 
militer; and  to  the  third  plea,  that  William  Neale  did  not 
fraudulently  suffer  or  permit  the  said  Thomas  Scott  to  hold 
the  said  policy  of  assurance^  or  to  represent  to  the  defend- 
ants that  he  was  entitled  to  the  money  secured  thereby  (a). 

It  was  opened  by  WkUehurst,  for  the  plaintiff,  that  Mr. 
IMUiam  Neale^  who  had  been  a  builder^  had  built  a  rectory- 


1847. 


(a)  The  third  plea  and  the  re- 
plication to  it  were  in  the  follow- 
ing form  : — 

Third  Pfoa.— And  for  a  fur- 
ther plea  in  this  behalf,  the  de- 
fendants say,  that  the  said  Wil- 
liam  Neale  in  his  lifetime/ratklii- 
Imlly  permitted  and  suffered  the 
said  Thomas  Scott  to  retain  and 
hold  the  said  policy  of  assurance, 
and  to  represent  to  the  said  de- 
fendants that  he  the  said  Thomas 
Scott  was  lawfully  possessed  of 
the  said  policy  and  entitled  to  the 
money  secured  thereby ;  and  that 
the  said  Thomas  Scott  in  his  life- 
time, to  wit^  on  the  11th  day  of 
September,  a.  d.  1843,  produced 
the  said  policy  of  assurance  to  the 
said  defendants,  and  represented 
himself  as  the  lawful  owner  there- 
of and  entitled  to  the  money  se- 
cured thereby ;  and  that  they,  the 
said  defendants,  believing  the  said 
Thomas  Scott  to  be  the  lawful 
owner  of  the  said  policy  and  en- 
titled to  the  money  secured  there- 
by, and  having  no  notice  of  any 
claim,  right,  or  title  of  the  said 
William  Neale  to  the  same  or  to 
the  money  secured  thereby,  or 
any  part  thereof,  did  then,  and  in 
the  lifetime  of  the  said  Thomas 


Scott  and  William  Neale,  and  at 
the  request  of  the  said  Thomas 
Scott,  to  wit,  on  the  day  and  year 
last  aforesaid,  advance  and  lend 
to  him,  the  said  Thomas  Scott,  a 
large  sum  of  money,  to  wit,  the 
sum  of  X250,  on  the  security  of 
the  said  policy  of  assurance  and  of 
the  money  secured  thereby ;  and 
that  the  «ud  Thomas  Scott,  being 
then  the  holder  of  the  said  poUcy 
of  assurance,  did  then,  to  wit,  on 
the  day  and  year  last  aforesaid, 
deposit  the  same  with  the  de- 
fendants as  a  security  for  the 
money  so  advanced  by  them  to 
him  the  said  Thomas  Scott  as 
aforesaid,  with  interest  for  the 
same.  And  the  defendants  fur- 
ther say,  that  from  thence  hither- 
to they  have  held  and  detained, 
and  do  still  hold  and  detain,  the 
said  policy  as  a  security  for  the 
money  so  advanced  and  lent  by 
them  to  the  said  Thomas  Scott 
as  aforesaid,  and  interest  for  the 
same  ;  and  which  money,  with  a 
large  arrear  of  interest  thereon, 
amounting  together  to  a  large 
sum  of  money,  to  wit,  the  sum  of 
£500,  still  remains  due  and  owing 
and  unpaid  to  the  defendants, 
wherefore  the  defendants  still  de- 
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1847.  house  for  the  Rev.  Thomas  Scott,  the  rector  of  Nether 
Broughton^  in  Leicestershire,  and  Mr.  Scott  having,  on  the 
5th  of  March,  1831,  insured  his  own  life  in  the  Law  Life 
Assurance  Office  for  £1000,  he,  by  a  deed  executed  on  the 
15th  of  October,  1832,  assigned  the  policy  to  Mr.  William 
Neale,  who  soon  afterwards  gave  notice  of  that  assignnient  to 
the  insurance  office.  After  the  death  of  Mr.  William  Neale, 
in  1838,  the  policy  could  not  be  found  among  his  papers,  but 
the  plaintifF  kept  on  paying  the  premiums  as  Mr.  William 
Neale  had  done  in  his  lifetime,  and  Mr.  Scott  having  died 
in  the  year  1846,  it  was  ascertained,  that,  in  the  year  1843, 
Mr.  Scott  had  deposited  the  policy  with  the  defendant^ 
who  were  bankers  at  Lewes,  to  secure  a  sum  of  £250,  which 
they  had  then  advanced  him  on  two  promissory  notes. 
The  defendants  had  pleaded  that  Mr.  William  Neale  had 
fraudulently  permitted  Mr.  Scott  to  represent  that  he  was 
entitled  to  the  money  secured  by  the  policy,  which  was 
not  possible,  as  Mr.  William  Neale  died  in  1838,  and  no 
representation  could  have  been  made  to  the  defendants  till 
1843.  This  was  an  attempt  to  import  the  equity,  which 
arises  when  a  mortgagee  allows  the  deeds  to  remain  with 
the  mortgagor,  into  a  case  of  detinue,  and  the  defendants 
might  have  known  of  the  assignment  to  Mr.  William  Neale 
by  applying  at  the  insurance  office. 

The  policy  and  the  assignment  were  put  in,  and  evidence 
was  given  of  the  payment  of  the  premiums  and  the  value 

tain  the  said  policy  from  the  said  lently  suffer  or  permit  d&e  said 

plaintifFassach  executor  as  afore-  Thomas  Scott  to  retain  or  hold 

said,  as  they  lawfully  may  for  the  the  said  policy  of  assurance,  or  to 

cause  aforesaid.  And  this  the  de-  represent  to  the  defendants  that 

fendants  are  ready  to  verify,  &c.  he  the  said  Thomas  Scott   was 

( Signed )    Rupbrt  Kettle.  lawfully  poBBessed  of  the  said  po- 
licy, or  entitled  to  the  money  se- 

Replication  to  the  Third  Plea,  cured  therehy,  in  manner  and 

— And  the  plaintiff^  as  to  the  plea  form  as  in  the  last  plea  is  alleged ; 

of  the  defendants  by  them  lastly  and  this  the  plaintiff  prays  may 

above  pleaded,  saith,  that  the  said  be  inquired  of  by  the  country 

William  Neale  did  not  fraudn-  &c. 
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of  the  bonuses^  and  that  notice  of  the  assignment  was  given         1847. 
at  the  insurance  office  in  1832. 

Crowder^  for  the  defendants. — Mr.  William  Neale  and  the 
plaintiff  both  allowed  Mr.  Scott  to  have  the  possession  of  a 
policy  on  his  own  life.  Was  there  not  a  guilty  negligence  in 
them,  as  thereby  Mr.  Scott  had  the  indicia  of  property  ?  It 
has  been  said  that  the  defendants  should  have  asked  at  the 
ofiSce  whether  there  was  an  assignment.  I  believe  that  that 
is  unusual,  and  that  insurance  offices  do  not  answer  inquiries 
of  that  sort;  and  there  was  on  the  other  side  negligence  to 
such  an  inordinate  extent,  that  I  shall  ask  you  to  find  fraud, 
aB  Mr.  William  Neale  by  his  conduct  enabled  Mr.  Scott  to 
cheat  any  banker  whatever.  If  a  mortgagee  leaves  the 
title-deeds  of  the  mortgaged  estate  in  the  hands  of  the  mort- 
gagor, and  he  borrows  money  of  another  person  on  a  second 
mortgage  with  the  deeds,  the  latter  has  the  preference ;  and 
in  the  case  of  Head  v.  Egerton  (6),  Lord  Talbot^  C,  says, 
that  in  such  a  case  the  mortgagee  is  accessory  in  drawing 
in  the  second  mortgagee  to  lend  his  money,  by  permitting 
the  mortgagor  to  keep  the  title-deeds  in  his  posseieion ;  and 
in  the  case  of  Harrington  v.  Price  (c).  Lord  Tenterden  ad- 

{h)  3  P.  W.  280.  affecting  it.    But  it  is  contended 

(c)  3  B.  &  Ad.  170.    In  that  that  the  purchasers  here  were 

case,  which  was  an  action  of  tro-  negligent  in  not  securing  the  title- 

ver  for  the  title-deeds  of  certain  deeds,  but  leaving  them  in  the 

land,  it   appeared   that    James  hands  of  the  vendor.    Fraud  is 

Brograve  had  sold  the  land  to  a  not  suggested  (which  might  have 

purchaser,under  whom  the  plain-  made  a  difference),  but  only  a 

tiff  claimed,  but  that  Brograve  neglect  by  which  a  vendor  has 

bad  kept  the  deeds,  and  subse-  been  enabled  to  commit  a  fraud." 

qnently  mortgaged  the  land  to  And  Mr.  Justice  .^i^i^lafe  said — 

the  defendant,  and  given  him  the  '^The  plaintiff  has  the  legal  right 

<ieeds.  The  Court  held  the  plain-  to  these  deeds.    It  is  clear  there 

tiff  entitled  to  recover ;  and  Lord  was  no  fraud  on  his  part,  and  if  he 

TetOerdmy  C.  J.,  said — ^*  It  is  an  has  been  guilty  of  negligence,  this 

established  principle,  that  who-  Court  cannot  say  that  his  title  is 

ever  is  entitled  to  the  land  has  not  good  ;"  and  Mr.  Justice  Pai- 

filso  a  right  to  all  the  title-deeds  teaan  said — '^  This  is  put  by  the 
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1847.        Terts  to  a  mortgagor  rettunmg  possession  of  the  title-deeds, 
as  a  circumstance  calculated  to  mislead. 


Patteson,  J.  (in  summing  up). — There  has  in  this  case 
been  a  ftaud  committed  by  Mr.  Scott ;  but  you  will  have  to 
say  whether  the  case  comes  within  the  terms  of  the  thiid 
plea,  for  whatever  may  be  the  rights  of  the  parties  in  equity, 
the  question  here  is,  whether  Mr.  William  Neale  ''in  hia 
lifetime  fraudulently  permitted  and  8u£fered"  Mr.  Scott  to 
hold  the  policy  and  represent  to  the  defendants  that  he  W9s 
lawfully  possessed  of  it,  and  entitled  to  the  money  secured 
by  it.  With  respect  to  the  first  and  second  pleas,  t&ere  is  no 
doubt ;  as  to  the  first,  that  the  defendants  detain  the  policy; 
and  as  to  the  second,  although  there  is  no  evidence  that  Mr. 
William  Neale  ever  had  corporal  possession  of  the  poliey, 
yet  by  the  deed  of  asmgnment  of  the  15th  of  October,  1832, 
the  actual  property  in  the  policy  is  virtually  transferred  to 
him,  and  as  this  deed  does  transfer  it  to  Mr.  William  Neale, 
he  has  the  l^al  property  in  it,  though  not  actually  in  \a& 
possession.  In  the  third  plea,  it  is  stated  that  Mr.  William 
Neale  fraudulently  (it  is  not  said  negligently)  suffi^red  Mr. 
Scott  to  have  the  poUcy  and  to  make  the  representatians 
there  mentioned.*  There  is  no  evidence  that  he  ever  allowed 
Mr.  Scott  to  make  any  representation  at  all  to  the  defend- 
ants, and  as  he  died  five  years  before  the  defendants  lent  the 
£250,  it  is  hardly  possible  to  suppose  that  he  knew  anything 
about  the  defendants.  Mr.  Crowder  puts  it  as  a  sort  of 
fraudulent  permission  to  cheat  anybody.  There  must  hare 
been  considerable  negligence  in  Mr.  William  Neale;  his 
proper  course  was  to  have  had  possession  of  the  policy,  and 
there  is  no  reason  assigned  as  to  why  he  had  not.  He  and 
his  executor  paid  all  the  premiums,  and  he  had  given  notice 
of  the  assignment  at  the  office.     He  may  have  been  guilty 

defendant  on  the  g;round  of  neg^-  amounted  in  effect  toafnud,tbe 
ligence  ;  but  it  is  dear  that  nn-  plaintiffmust  recover  on  his  strict 
less  there  was  such  negligence  as     legal  right.'* 
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of  n^ligence^  but  the  third  plea  does  not  put  it  upon  neg- 
ligence^  and  if  it  had^  it  would  have  raised  a  question  whe- 
ther that  was  a  defence  at  law.  You  have,  therefore,  to  say 
whether  Mr.  William  Neale  in  his  lifetime  intended  that 
Mr.  Scott  should  borrow  money  of  some  one  on  this  policy, 
and  fraudulently  left  this  policy  in  Mr.  Scott's  hands  in 
order  that  he  might  cheat  some  one  by  borrowing  money 
upon  it. 

Crowder. — ^Would  your  Lordship  ask  the  jury  what  they 
would  find  on  this  plea  without  the  word  ^*  fraudulently,''  as 
the  plea  might  be  good  without  that  ? 

Pattsson,  J. — I  think  I  cannot  do  that ;  for  if  the  plea 
had  been  pleaded  without  the  term  *' fraudulently,"  the 
plaintiff  might  have  demurred  to  it. 

WhitehursL — No  doubt  we  should. 

Verdict  for  the  plaintiff  on  all  the  issues. 
WhUehurst  and  Macauley^  for  the  plaintiff. 
Crcwder  and  Kettle^  for  the  defendants. 

[Attomies — Lofius^  and  J.  J.  MiUardJ] 


CASES  AT  NISI  PRIUS, 


Sittings  at  Westminster  after  Michaelmas  Term^  1847. 

BEFORE  MR.  JUSTICE  ERUB, 

(  Who  sat  far  the  Ijard  Chief  JttMce). 


Nov,  26tA.  Doe  d.  Haverbon  o.  Franks. 

Good!  raffi-       Ejectment,  to  recover  the  house  No.  3,  New-Street, 
cient  to  coun-     Bethnal  Green.     The  demise  was  laid  on  the  10th  of  May, 

of  rent  are  not     1847. 
'*  to  be  foand  " 
on  the  demised 

to^'^ddthS"        It  was  opened  by  Hawhins,  for  the  plaintiff,  that  the 

thT^tet^VGeo  ^^^^^  ^^  *®  plaintiff,  Mr.  Haverson,  had  demised  the 

2,  c.  28, 1. 2,  ground  on  which  this  house  stood  to  the  defendant  upon  a 

•o  visibly  there  building-lease,  dated  the  23rd  of  July,  1839,  for  twenty-one 

MinR  to'di^.^  years,  from  Midsummer  in  that  year,  at  a  ground-rent  of 

train  would,  £5^  payable  quarterly,  with  the  usual  stipulation  for  re- 

able  diligence,  entry  if  the  rent  should  be  in  arrear  for  thirty  days.     Five 

find  them,  80  as  ^ix  xixi»/jir  •  xTj 

to  be  able  to  quarters  rent,  amounting  to  £6  5«.,  were  m  arrear  at  Lady- 
day,  1847,  and  when  a  broker  was  sent,  on  the  7th  of  May, 
1847,  to  distrain  for  this  rent,  goods  to  the  value  of  £2 
only  could  be  found  on  the  premises.  The  lessor  of  the 
plaintiff,  therefore,  now  claimed  to  recover  the  property 
under  the  stat.  4  Greo.  2,  c.  28,  s.  2,  by  which  it  is  enacted, 
that  if  half  a  year's  rent  is  in  arrear,  and  the  landlord 
has  a  right  to  re-enter  for  non-payment  thereof^  he  may  re- 
cover the  property  by  ejectment,  if  it  be  proved  upon  the 
trial  ^Hhat  half  a  year's  rent  was  due  before  the  said  declara- 
tion was  served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  demised  premises  countervailing  the  arrears 
then  due  \  and  that  the  lessor  or  lessors  in  ejectment  had 
power  to  re-enter." 

On  the  part  of  the  plaintiff,  the  counterpart  lease  (admit- 
ted under  a  judge's  order)  was  put  in.     It  was  to  the  effisct 


distrain  them. 
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above  stated ;  and  it  was  also  proved,  that,  on  the  7th  of 
May,  1847,  a  broker,  named  Pinner,  went  to  make  a  dis- 
tress on  the  premises,  and  could  only  find  goods  to  the  value 
of  £2. 

Edtcin  Jamesy  for  the  defendant,  called  witnesses  with  a 
view  of  shewing  that  goods  to  a  greater  value  than  the 
amount  of  rent  due  were  on  the  premises ;  but  the  witnesses 
had  none  of  them  been  there  after  March,  1847. 

Erlb^  J.  (in  summing  up). — The  words  "  no  sufficient 
distress  to  be  found  on  the  demised  premises,"  appear  to  me 
to  be  pertinently  introduced  into  this  statute,  because  it  is 
not  enough,  in  order  to  avoid  the  effect'  of  this  enactment, 
that  the  tenant  should  have  that  secreted  on  the  demised 
premises  which  would  be  sufficient  to  countervail  the 
amount  of  rent  due;  but  the  property  must  be  so  visibly  on 
the  premises  that  a  broker  going  to  distrain  on  the  tenant 
would,  using  reasonable  diligence,  find  the  property,  so  as 
to  be  able  to  distrain  on  it  The  only  question  here  is — 
was  there  a  sufficient  distress  to  be  found  on  these  premises, 
countervailing  the  arrears  of  rent? 

Verdict  for  the  plaintiff  (a). 

Hawkins,  for  the  plaintiff. 

Edwin  Jamesy  for  the  defendant. 

[Attomies — Dolman  ^  SpickeU^  and  C,  Robton,'] 


(a)  The  previous  authorities  on  this  subject  are  referred  to  in 
Woodf.  Land.  &  Ten.  6th  ed.,  p.  764. 


680 


CASES  AT  NISI  PRIUS, 


1847. 
iVbf.  2iSth.  BuRRELL  V.  North. 

If,  in  an  action  O  ASE  agunst  the  defendant^  a  carrier  from  Fulham  to 

iwfor^Stoit  London,  for  the  loss  of  a  bed  and  other  articles  of  the  plain- 

dlfaSH^^'l^  *^^»  delivered  to  the  defendant  for  him  to  carry  from  Ful- 

that  it  was  not  ham  to  London.     Pleas,  ^rst,  not  guilty ;  second^  diat  the 

him  to  be  car.  plaintiff  did  not  cause  to  be  delivered  to  the  defendant,  not 

dent  fo"the*"  ^^  *^®  defendant  receive,  the  goods  to  be  carried,  modo  et 

plaintiff  to  shew  fonn& ;  third,  that  the  goods  were  not  the  goods  of  the  plam- 

thatitwaade-  . 

livered  to  a  tiff;  fourth,  that  the  plaintiff  was  the  tenant  of  Daniel 
Eoowwhere*  *  Alsop,  and  that  rent  being  due  to  D.  Alsop,  the  goods  were 
S[^ito7^  delivered  by  the  plaintiff  to  the  defendant  with  intent  to 
being  left  for     defraud  D.  Alsop  of  the  rent,  and  to  prevent  liis  distraining 

%}lt^  carrieTf  and  _^ 

it  ifl  immaterial  the  goods  for  the  said  rent,  and  that  D.  Alsop,  after  the 
penon  was  paid  ^^^  fraudulent  removal,  seized  the  goods  as  a  distress  for 
any  money  or     j^^^^    Beplicatiou,  that  the  plaintiff  did  not  deliver  the 

not ;  and  m  '^  .       . 

ancb  an  action    goods  to  the  defendant  with  intent  to  defraud  D.  Alsop  of 

the  person  who  . 

80  left  the  par-   the  Said  rent  (a). 

eel  maybe 
asked,  on  cross- 
examination,  what  direction  was  on  the  parcel. 


(a)  The  second  and  fmrth 
pleas,  and  the  replieoHon  to  the 
latter,  were  in  the  following 
form : — 

Second  Plea, — "  And  for  a  fur- 
ther plea  in  this  behalf  the  de- 
fendant saith,  that  the  plaintiff 
did  not  cause  to  be  delivered  to 
him,  the  defendant,  nor  did  the 
defendant  accept  or  receive  of 
or  from  the  plaintiff,  the  said 
goods  and  chattels  in  the  de^ 
claration  mentioned,  or  any  of 
them,  or  any  part  thereof,  to  be 
carried  and  conveyed  by  the  de- 
fendant, in  manner  and  form  as 
in  the  declaration  in  that  behalf 
alleged,  and  of  thb  also  the  de- 
fendant puts  himself  upon  the 
country." 


Fourth  P/«i.— "And  for  & 
farther  plea  in  this  behalf  the 
defendant  saith,  that  the  plain- 
tiff, long  before  and  at  the  time 
of  the  delivery  to  the  defendant 
in  the  declaration  mentioned, 
held  and  enjoyed  a  certain  mea- 
suage  or  tenement  and  premi- 
ses, with  the  appurtenances,  situ- 
ate in  the  said  county  of  Mid- 
dlesex, to  wit,  in  the  parish  of 
Fulham,  there,  to  wit,  as  yearly 
tenant  thereof  to  one  Daniel 
Alsop,  by  virtue  of  a  certain  de- 
mise by  the  said  Daniel  Alsop  to 
the  plaintiff,  at  a  certain  yearly 
rent  therefore,  payable  by  four 
equal  quarterly  payments,  to 
wit,  at  Lady-day,  Midsummer- 
day,  Michaelmas-day,and  Chnst- 


MICHAELMAS  TERM,  11  VICT.— ft.  B. 


681 


It  was  proved  by  a  witness  named  Susan  North,  that  a 
package  containing  a  bed  and  other  articles  was  left  by  the 


1847. 


mas-day,  in  each  and  eyery  year ; 
and  the  defendant  farther  saith, 
that  before  the  said  time  of  de- 
lirery  to  him  in  the  declaration 
mentioned,  and  while  the  plain- 
tiff remained  in  the  occupation  of 
the  said  messuage,  with  the  ap- 
purtenances, to  wit,  on  the  29th 
day  of  September,  in  the  year  of 
oar  Lord  1846,  a  certain  large 
sum  of  money,  to  wit,  £60,  be- 
came due  and  payable  from  the 
plaintiff  to  the  said  Daniel  Alsop, 
as  and  for  the  rent  of  the  said 
messuage  and  premises,  with  the 
appurtenances^  for  the  two  quar- 
ters then  last  ended ;  and  that 
after  the  said  last-mentioned  rent 
had  become  so  due  from  the 
plaintiff  to  the  said  Daniel  Alsop, 
and  at  the  time  of  the  delivery  to 
the  defendant  in  the  declaration 
mentioned,  to  wit,  on  the  day  and 
year  in  that  behalf  therein  men- 
tioned, the  plaintiff  removed  and 
took  the  goods  and  chattels  in  the 
declaration  mentioned,  then  be- 
ing the  property  and  in  the  pos- 
session of  the  plaintiff,  from  and 
out  of  the  said  messuage  and 
premises,  with  the  appurtenances, 
80  held  by  him  of  the  said  Daniel 
Alsop  as  aforesaid,  and  deliyered 
the  same  goods  and  chattels  to 
the  defendant,  with  the  intent  on 
his,  the  plaintiff's  part,  wrong- 
fully to  defraud  the  said  Daniel 
Alsop  of  the  Biud  rent,  and  to  pre- 
sent the  said  Daniel  Alsop  from 
distiaining  the  said  goods  and 
chattels  for  the  said  rent,  wrong- 
fallyandfraudulently,and  against 
the  form  of  the  statute  in  such 
case  made  and  provided ;  and  the 


defendant  avers,  that,  save  as  last 
aforesaid,  there  never  was  any 
delivery  of  the  goods  and  chattels 
in  the  declaration  mentioned,  or 
any  of  them,  by  the  plaintiff  to 
him,  the  defendant.  And  the 
defendant  further  saith,  that  after 
the  said  delivery  to  him  as  last 
aforesaid,  and  as  in  the  declara- 
tion mentioned,  and  while  the 
said  goods  and  chattels  were  in 
his  the  defendant's  possession, 
and  within  thirty  days  next  after 
the  said  fraudulent  removal  of 
the  said  goods  and  chattels  by  the 
plaintiff,  and  before  the  com- 
mencement of  thb  suit,  to  wit, 
on  the  day  and  year  last  afore- 
said, the  said  Daniel  Alsop  took 
and  seized  the  said  goods  and 
chattels,  and  all  and  every  of 
them,  as  a  distress  for  the  said 
rent  so  due  and  owing  to  him 
from  the  plaintiff  as  aforesaid, 
and  removed  the  same  out  of  his 
the  defendant's  possession.  And 
this  the  defendant  is  ready  to 
verify,  &c." 

(Signed)  «  G.  L.  Bbowme." 
**  lUplication. — And  the  plain- 
tiff, as  to  the  plea  of  the  defendant 
by  him  lastly  above  pleaded,  says, 
thathethe  plaintiff  did  not  fraud- 
ulently, or  against  the  form  of  the 
statute  in*such  case  made  and 
provided,  remove  or  take  the  said 
goods  and  chattels  in  the  said 
declaration  mentioned,  or  any 
or  either  of  them,  or  any  part 
thereof,  from  or  out  of  the  said 
messuage  and  premises  in  the 
sud  last  plea  mentioned,  nor  did 
he  deliver  the  said  goods  and 
chattels,  or  any  or  either  of  them. 


VOL.  n. 


Y  Y 
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1847.  plaintiff  at  her  husband's  house  at  Fulham,  to  be  carried  to 
London  by  one  of  the  carts  of  the  defendant,  who  was  a 
carrier  from  Fulham  to  London.  She  sidd,  ''  We  are  in 
the  habit  of  receiring  goods  for  Mr.  North  to  carry.  My 
husband  drives  one  of  Mr.  North's  carts,  and  ours  is  a 
receiving-house  for  parcels  to  be  carried  by  his  carts  fitun 
Fulham  to  London.     There  is  no  payment  made  to  us." 

Erlb,  J. — That  is  not  material.  If  the  defendant  allow 
these  persons  to  receive  parcels  to  be  conveyed  by  him  as  a 
carrier^  that  is  quite  enough. 

W.  H.  Watson^  for  the  defendant,  proposed  to  ask  this 
witness  what  direction  was  on  the  parcel. 

Horrie,  for  the  plaintiff. — The  parcel  is  traced  to  the  de- 
fendant, and  if  he  wishes  to  give  evidence  of  the  direction, 
he  must  produce  it. 

Eblb,  J. — I  think  that  this  evidence  of  the  direction  of 
the  parcel  is  receiyable. 

The  evidence  was  received. 

Evidence  was  afterwards  given  in  support  of  the  fourth 
plea. 

Verdict  for  the  plaintiff  on  the  first  three  issues, 
and  for  the  defendant  on  the  fourth  issue. 

Harrie,  for  the  plaintiff. 

fF.  H.  Wdtsonj  for  tiie  defendant. 

[Attomies— iTo^,  and  ife&Mi.] 

or  any  part  thereof,  to  the  de-  and  chattels,  or  any  or  either  <^ 

fendant,  with  the  intent  on  hifi^  them,  or  any  part  theieof,  for 

the  plaintiflF's  part,  to  defraud  the  said  rent,  or  any  part  thereof, 

the  said  Daniel  Alsop  of  the  said  in  manner  and  fonn  as  in  the  said 

rent  in  the  said  lait  plea  men-  last  plea  is  in  that  bdudf  alleged, 

tioned,  qr  any  part  theveof,  or  to  and  this  the  plaintiff  prays  may 

prevent  the  said  Daniel  Alaop  be  inquired  of  by  the  ooantry, 

from  distraining  the  said  goods  &o.*' 
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SitHngs  at  Westminster  after  Hilary  Term^  1848. 

BEFOBE   MR.  JUSTICE   ERLE. 

The  Duke  of  Brunswick  v.  Pepper.  Fd>,  8/A. 

XjIBEL. — The  declaration  stated,  that  the  defendant  pub-  In  an  action 
llshed  two  libels  of  and  concerning  the  plaintiff^  and  in  the  defendant,'  at 
declaration  there  was  a  prefatory  allegation  and  innuen-  nofmit^^bat 
does  respecting  a  person  named  Hooker.     Pleas  (as  origi-  afterwards 
nally  pleaded  on  the  9th  of  July,  1846),  firsts  not  guilty ;  further  maintc- 
and  secondy  a  denial  of  the  prefatory  allegation  as  to  Hocker.  "ction^tha^the 
On  the  25th  of  June,  1846,  the  defendant  pleaded  to  the  pi'^^ff^'^ 

'  '^  ^  recoYered  da- 

further  maintenance  of  the  action  a  plea,  that  the  grievances  mages  against 

in  the  declaration  mentioned  were  committed  jointly  by  ^txhen^^ 

the  defendant  and  M.  F.  Pearson,  and  that  the  plaintiff  had,  g^^J'^^- 

within  eificht  days  before  the  pleadimr  of  this  plea,  recovered  "«"**»  ^»*  *J»« 

.  .  present  action 

judgment  agidnst  M.  F.  Pearson  for  the  same  grievances  (a),  was  brought  for 

other  and  dif- 
ferent griey- 
ances.    Plea  to  the  new  assignment,  not  gnilty  :—ffeld,  that  this  did  not  admit  the  innuendoes, 
and  that,  bj  pleading  not  gnilty  to  the  new  assignment,  the  defendant  had  raised  precisely 
the  same  iwiie  as  if  the  libel  new  asaigned  had  been  set  oat  in  the  dedaration,  and  the  defendant 
had  pleaded  not  guilty  to  it. 

(a)  This  plea  and  the   new  of  them,  and  every  part  thereof, 

asBignment  were  in  the  following  was  cominitted  jointly  and  at  the 

form :  —  same  time  by  the  now  defendant 

P/^.— ''  The  26th  day  of  June,  and  one  Matthew  Flinders  Pear- 

A.D.,  1846.  son,  and  that  the  said  grievances 

''  And  now  at  this  day,  to  wit,  were  not,  nor  was  any  of  them, 
onthe25th  day  of  June,  A.D.  1846,  or  any  part  thereof,  committed 
comes  the  defendant  by  his  afore-  by  the  defendant  alone,  without 
said  attorney,  and  says  that  the  the  said  Matthew  Flinders  Pear- 
plaintiff  onght  not  further  to  son.  And  the  defendant  further 
maintain  his  aforesaid  action  says,  that  the  plaintiff  heretofore, 
against  the  defendant,  because  and  after  the  accruing  of  the  said 
the  defendant  says  that  the  said  several  causes  of  action  in  the 
^opposed  grievances  in  the  said  declaration  mentioned,  to  wit,  on 
declaration  above  mentioned  the  13tb  day  of  March,  a.d.  1845, 
were,  and  each  and  every  one  in  the  Court  of  our  Lady  the 

Y  y2 
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To  this  plea  the  plaintiff  new  assigned  that  he  issued  his 
writ  and  declared  thereon  for  other  and  different  giieTances 


Queen,  before  the  Queen  herself 
at  Westminster,  in  the  county  of 
Middlesex,  impleaded  the  said 
Matthew  Flinders  Pearson  in  an 
action  on  the  case  for  the  com- 
mitting by  the  said  Matthew 
Flinders  Pearson  of  the  very 
identical  same  grieyanoes,  and 
each  and  every  of  them  above  in 
the  said  declaration  in  this  action 
mentioned,  and  for  and  in  respect 
of  the  same  identical  causes  of 
action  in  the  said  declaration  in 
this  action  mentioned,  and  such 
proceedings  were  thereupon  had 
in  the  said  Court  in  the  said  ac- 
tion against  the  said  Matthew 
Flinders  Pearson,  that^  after- 
wards, and  within  eight  days 
before  this  day,  to  wit,  on  the 
19th  day  of  June,  a.d.  1846,  the 
plaintiff,  by  the  consideration 
and  judgment  of  the  said  Court, 
recovered  in  the  said  action, 
against  the  said  Matthew  Flin- 
ders Pearson,  one  fiurthing  for  the 
damages  which  the  plaintiff  had 
sustained  on  occasion  of  the  same 
identical  grievances  in  the  said 
declaration  mentioned,  whereof 
the  said  Matthew  Flinders  Pear- 
son was  convicted,  as  by  the 
record  and  proceedings  thereof 
still  remaining  in  the  said  Court 
of  our  said  Lady  the  Queen,  before 
the  Queen  herself,  here  more 
fully  appears,  which  said  judg- 
ment still  remains  in  full  force 
and  effect,  not  in  anywise  an* 
nulled,  reversed,  made  void,  or 
satisfied.  And  the  defendant 
further  says,  that  the  said  griev- 
ances and  causes  of  action  in  the 
declaration  in   the  said  action 


mentioned,  and  for  and  in  re- 
spect whereof  the  plaintiff  go 
recovered  in  the  said  action 
against  the  said  Matthew  Flin- 
ders  Pearson  as  aforesaid,  and 
whereof  the  said  Matthew  Flin- 
ders Pearson  was  so  convicted  as 
aforesaid,  were  and  are,  and  each 
and  every  of  them,  and  eveiy  part 
thereof  was  and  is  the  same 
identical  grievances  and  causes 
of  action  in  the  declaration  ia 
this  action  mentioned,  and  for 
and  in  respect  whereof  this  ac- 
tion has  been  brought,  and  not 
other  or  diffierent.  And  this  the 
defendant  is  ready  to  verify; 
wherefore  he  prays  judgment,  if 
the  plaintiff  ought  further  to 
maintain  his  aforesaid  action 
thereof  against  him.*' 

(Signed)  <<Huoh  Hilu" 

'<  New  AuignmeiU.'-The  10th 
day  of  August^  a.d.  18i6. 

**  The  plaintiff  says,  tliat  he 
ought  not  to  be  precluded  firom 
further  maintaining  his  aforesaid 
action,  because  he  says  tliathe 
issued  his  writ  and  declared 
thereon,  not  for  the  grievances 
in  respect  whereof  the  said  judg- 
ment was  so  recovered  as  in  the 
plea  of  the  defendant  ia  men- 
tioned, but  for  other  and  dif- 
ferent grievances  than  those  in 
the  said  plea  mentioned,  to  wit, 
for  that  the  defendant  heretofore, 
and  at  another  and  different 
time,  to  wit,  on  the  day  in  the 
declaration  mentioned,  and  in 
another  and  diffierent  newspaper, 
to  wit,  *  The  Satirist,  or  Censor 
of  the  Times,'  and  at  other  and 
different  places  than  the  time, 
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than  those  in  the  plea  mentioned.     To  this  new  assignment 
the  defendant  pleaded  not  guilty. 

The  Duke  of  Brunswick  having  opened  his  case,  and 
tendered  evidence  to  shew  that  Hooker  had  been  supposed 
to  have  been  guilty  of  unnatural  practices,  a  question  arose 
whether,  upon  these  pleadings,  the  innuendoes  contained  in 
the  declaration  were  admitted.  It  was  suggested  on  the 
one  side,  that  the  only  matter  in  issue  was,  whether  the  de- 
fendant had  published  a  different  copy  of  the  libels  set  out 
in  the  declaration  from  that  which  had  been  given  in  evi- 
dence against  Pearson,  the  defendant  in  the  former  action, 
and  that  the  plea  admitted  the  innuendoes,  so  that  they  were 
not  in  issue.  But,  on  the  other  side,  it  was  insisted  that 
the  plea  of  not  guilty  to  the  new  assignment  raised  the 
very  same  issue  as  the  plea  of  not  guilty  would  have  done 
if  the  libel  new  assigned  had  been  set  out  in  the  declaration, 
and  not  guilty  pleaded  thereto. 


1848. 

Ddkk  or 

Bbunswiok 

V, 
PSPPBB. 


Erlb,  J. — I  think  the  latter  is  the  correct  view.  The 
new  assignment  in  substance  alleges  that  the  defendant  has 
mistaken  the  cause  of  action  in  respect  of  which  the  plain- 
tiff has  complained.  And  the  defendant  by  pleading  not 
guilty  thereto  has  raised  the  same  issue  precisely  as  if  the 
libel  new  assigned  had  been  set  out  in  the  declaration,  and 
the  defendant  had  pleaded  not  guilty  only. 

The  evidence  was  then  admitted,  and  evidence  was  given 
to  shew  a  publication  of  the  libels  by  the  defendant,  different 
from  that  on  which  the  plaintiff  had  recovered  in  the  action 
against  M.  F.  Pearson. 

Verdict  for  the  plaintiff— Damages,  £1000. 


newspaper,  and  places  in  respect 
whereof  the  said  judgment  was 
lecoTered,  committed  the  griev- 
ances in  the  declaration  men- 
tionedy  in  manner  and  form  as  is 
therein  alleged ;    and  this  the 


plaintiff  is  ready  to  verify; 
wherefore,  inasmuch  as  the  de- 
fendant has  not  answered  the 
last-mentioned  premises,  he  prays 
judgment,  &c.'* 

(Signed)     "  Robt.  Lush." 


CASES  AT  NISI  PRIUS^ 
The  plaintiff  in  person. 
B?uNtVicK         CfacAAttm  and  Hugh  HUl^  for  the  defendant. 
Psma.  [Attomies — R.  Watmnford^  and  Ghidbfr.] 


Sittings  in  London  after  Michaelmas  Term,  1847. 

BEFORE  LORD   CHIEF  JUSTICE  DENMAN. 

Dec,  16.  Clebients  V.  Ohrly. 

L/ ASE  for  malicious  prosecution. — The  declaration  stated, 
that  the  defendant,  on  the  23rd  of  January,  1847,  went 
iionon  u  liable  before  Michael  Gibbs,  Esq.,  a  magistrate,  and  ''  falsely  and 
dence  in  sap-  maliciously,  and  without  any  reasonable  or  probable  cause 
cbar^,  and  whatsoever,  charged  the  plaintiff  with  having  feloniouslj 
hkMctf  iT^re!  ^^^®d  *  certain  acceptance  to  a  certain  bill  of  exchange, 
ferring  it,  al-  for  the  payment  of  £500,  with  intent  to  defraud  Sichard 
preferred  at       Fuller  and  Another,**  against  the  statute,  and  caused  the 


In  an  action 
for  malidona 
prosecation,  a 


sidd  M.  Gibbs  to  issue  his  warrant  to  apprehend  the  plain- 


some  other 
persons'  ez- 

P^se,  and  snch  ^iff  for  the  said  supposed  offence,  and  that  the  plidntiff  was 
have  told  him     SO  apprehended  and  taken  before  the  said  M.  Gribbs,  and 

that  he  shall  be     ,,.,.,.    .  .  i»     i_»  j 

a  witness  only,  obliged  to  enter  mto  a  recogmsance  for  his  appearance ;  and 
Jioy*^^-  *^^  ^^  ^^  afterwards  appear  before  Sir  Geoige  Carroll, 
sei  and  solid-  Lord  Mayor  of  London,  a  justice,  &a,  when  the  delendant 
be  ahewn  that,  fidsely  and  maliciously,  and  without  probable  cause,  per- 
^SStio^of  sisted  in  the  said  false  charges  against  the  pkintiff,  «  but 
the  charge,  sndi  ^hich  gaid  last-named  lustice,  having  heard  and  considered 

person  is  in  hif  . 

hearing  repeat-  all  that  the  defendant  and  his  witnesses  could  say  or  allege 

as  pros^l^r,*   agwnst  the  plaintiff,  touching  and  concerning  the  said  sup- 

Dd  does  not 


deny  that  character,  this  is  e?idence  from  which  a  jury  may  infer  that  he  repnaented  1 
the  person  preferring  the  charge. 

Similarity  of  handwriting  is  not,  per  se,  and  without  other  drcnmstances,  **  probable  < 
for  preferring  a  charge  of  foigcry  against  a  person  whose  handwriting  is  l&e  that  of  a  fotged  in- 
strument. 
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poeed  offenoes,  or  either  of  them^  then^  to  wit,  on  &C.9  1847. 
adjudged  and  determined  that  the  plaintiff  was  not  goiltj 
of  the  said  supposed  offences,  and  then  caused  the  pUintiff 
to  be  discharged  out  of  custody,  fully  acquitted  and  dis- 
charged of  the  said  supposed  offences,  and  the  defendant 
hath  not  further  prosecuted  his  said  complaint,  but  hath 
abandoned  the  same,  and  the  said  complaint  and  prosecu- 
tion is  wholly  ended  and  determined."  By  reason  of  which, 
&C.,  the  plaintiff  hath  been  and  is  greatly  injured,  &c. 

Plea — Not  guilty. 

It  appeared,  that,  on  the  23rd  of  January,  1847,  the  de- 
fendant, accompanied  by  a  clerk  of  Messrs.  Fuller,  the 
bankers,  procured  a  warrant  from  Alderman  Gibbs  to  ap- 
prehend the  plaintiff,  '^  to  answer  to  all  such  matters  and 
things  as  on  her  Majesty's  behalf  shall  be  objected  agunst 
him  by  Henry  Gerard  Ohrly,  for  feloniously  forging  in 
this  city  a  certain  acceptance  to  a  certain  bill  of  exchange 
for  the  payment  of  £500,  with  intent  to  defraud  R  Fuller 
and  another,  against  the  form  of  the  statute."  On  this 
warrant,  which  was  drawn  by  Mr.  Goodman,  the  chief  clerk 
at  the  Mansion  House,  the  plaintiff  was  apprehended  and 
taken  before  Alderman  Gibbs,  on  the  12  th  of  February, 
1847,  when  the  present  defendant  deposed  that  he  believed 
that  the  direction  in  the  comer  of  the  bill  was  in  the  plain- 
tiff*'s  handwriting,  from  its  similarity  to  the  plaintiff's  hand- 
writing (a).  The  plaintiff  then  entered  into  a  recognisance 
to  appear  again  on  the  26th  of  February,  1847.  On  that 
day  Mr.  Clarkson^  who  had,  on  the  12th  of  February,  at- 
tended as  counsel  for  the  prosecution,  attended  again,  as  did 
the  present  plaintiff  and  defendant ;  Mr.  JEdwin  James  and 
Mr.  Kearsey  appearing  as  counsel  and  solicitor  for  the  pre- 
sent plaintiff.  On  that  examination,  several  witnesses  dis- 
proved the  handwriting  of  the  present  plaintiff,  to  every 
part  of  the  bill  and  acceptance ;  and  it  was  proved  by  Mr. 

(a)  The  bill  purported  to  be  a      Ohrly,  Hackney, and  accepted  by 
bill  for  X500,  drawn  by  B.  Taylor      him. 
on  and  addressed  to  Mr.  H.  G. 
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Keaneyy  that,  at  the  end  of  that  examinafioii,  Mr.  Edtm 
James  said,  *'  Mr.  Clarksan,  I  call  on  you  as  oounaelfor  Mr. 
Ohrly  to  withdraw  the  charge,"  and  that  Mr.  Clarksom  did 
80.  On  the  examination  on  the  26th  of  Febmaiy,  1847,  a 
Bhort>>hand  writer  attended,  and  his  notes  were,  by  conaent, 
read  in  evidence  on  the  present  trial,  and  from  them  it  i^ 
peared  that  on  four  occasions  during  that  examination  the 
present  defendant  was  alluded  to  as  being  the  proeecutor,  in 
the  following  manner: — 

Mr.  James. — **  I  ask  my  friend  whether,  as  eoimseljbr  Mr.  Mrfyj 
he  preeses  the  charge  1  ** 

Mr.  Clartsm.^**  I  shall  take  the  liberty  of  respectfully  withdraw- 
ing the  case  from  yonr  Lordship's  notice.  At  the  same  time  I  hcg  to 
state,  that,  although  I  adopt  that  course,  I  do  so  without  bating  one 
jot  of  my  respect  for  the  testimony  given  by  Mr.  Ohrly.  I  have  no 
doubt,  from  that  statement,  as  to  the  propriety  of  the  sUpe  he  hat 


Mr.  CUmmits, — **  I  cannot  think  of  allowing  so  foul  an  Bspesnaum  of 
my  character  to  rest  where  it  is.'' 

Mr.  Clarhson.^**  I  have  no  doubt  Mr.  Ohrfy  wiU  he  ready  to  meet 
anything  Ufart  aftother  frt^tma/." 

Mr.  James. — **  The  question  now  is  for  a  jury  to  decide,  whether 
there  were  reasonable  or  probable  grounds  for  supposing  that  Mr. 
Clements  had  been  a  party  in  the  forgery  of  this  bill,  and  whether  Mr. 
Ohrly  was  justified  in  bringing  such  a  charge  against  him.** 

It  was  opened  by  Sir  F.  JTusiger,  for  the  defendant,  that 
the  present  defendant  had  not  made  any  charge  whatever 
against  the  present  plaintiff;  but  that  Messrs.  Fuller  the 
bankers  had  pidd  the  forged  bill,  and  that  they  were  the 
prosecutors  of  the  charge  agunst  the  plaintiff;  and  that  the 
present  defendant  was  a  witness  only;  and  that  the  Messrs. 
Fuller,  before  making  the  charge,  had  taken  the  opinion  of 
Mr.  ClarhsoHy  he  being  their  counsel  at  both  the  examina- 
tions.    He  cited  the  case  of  Eagar  v.  Dyatt  4f  Harman  {a). 

(a)  6  C.  &  P.  4. 
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It  was  proved  by  Mr.  James  Taylor,  that  he  was  em- 
ployed by  Messrs.  Fuller  as  their  solicitor  to  prefer  the 
charge  against  the  present  plaintiff,  and  that  he  did  so, 
and  retained  and  consulted  Mr.  Clarkson  on  their  behalf 
and  at  their  expense ;  and  that  the  defendant  was  told  by 
tliem  that  he  was  to  incur  no  expense,  and  was  to  be  a  wit- 
ness only.  It  was  also  proved  by  Mr.  Taylor  that  Messrs. 
Fuller  defended  the  present  action. 

Cocklmmy  in  reply,  contended  that  the  present  defendant 
had  held  himself  out  as  being  the  prosecutor  of  the  charge; 
and  that,  having  done  so,  he  could  not  avoid  responsibility 
by  any  secret  arrangement  between  himself  and  Messrs. 
Fuller. 

LiordDENMAN,  C.  J.,(in  sunmiing  up).— Before  the  plaintiff 
in  this  case  can  entitle  himself  to  your  verdict,  you  must  be 
satisfied  that  there  was  malice,  and  I  must  be  satisfied  that 
there  was  a  want  of  reasonable  and  probable  cause.  Un- 
doubtedly the  charge  is  utterly  unfounded ;  and  I  express 
my  opinion  that  there  was  no  reasonable  or  probable  cause 
for  the  making  of  it.  In  my  opinion,  similarity  of  hand- 
writing is  not  enough  to  constitute  probable  cause  for 
charging  a  person  with  forgery  without  evidence  of  other 
circumstances,  and  parties  cannot  create  probable  cause  by 
referring  to  others,  whether  they  be  the  most  practised  at- 
tomies  or  the  most  experienced  counsel ;  and  there  are  strong 
reasons  why  this  should  not  exempt  them  from  responsi- 
bility. If  there  be  want  of  probable  cause,  and  the  jury 
find  that  there  was  malice,  parties  cannot  put  the  matter 
off  upon  their  attOmies  and  counsel.  There  is,  in  this  case, 
no  evidence  of  express  malice ;  you  will  say  whether  you 
infer  it  from  the  circumstances.  The  only  other  question 
to  be  submitted  to  you  is,  whether  the  defendant  ^^  charged 
the  plaintiff"  with  having  forged  the  acceptance.  It  ap- 
pears that  Messrs.  Fuller  paid  the  biU,  and  that  they  asked 
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the  present  defendant  to  attend  ae  a  witneaa.     The  term 
**  proeecutor/'  though  commonly  used  in  caees  of  thia  kiiid, 
is  not  strictly  applicahle»  as  the  all^ation  in  the  declaiiiti<»i 
is,  that  the  defendant  '*  charged "  the  plaintiff  with  the 
offence.     In  ordinary  caaesy  the  peiaons  who  set  the  offioecs 
in  motion,  and  employ  the  attorney,  may  be  generally  said 
to  be  the  peraoas  who  make  the  chaige,  and  not  any  other 
person,  who  may  be  only  a  witness  in  support  of  ii^    In  the 
present  case  there  are  drcumstances  which  are  new  and  tctt 
peculiar.    In  the  first  place,  the  defendant  and  a  clerk  of 
Messn.  Fuller  go  before  the  magistrate  when  the  wanant 
is  granted^  and  this  warrant  is  to  apprehend  the  phdatiff 
^*  to  answer  all  such  things  as  on  her  Mtyesty's  bdialf  ehall 
be  objected  against  him  by  Henry  Gerard  Ohrfy,  for  felo- 
niously forging  in  this  city  a  certain  acceptance  to  a  certain 
bill  of  exchange  "  for  £500.     The  defendant  had  nothing 
to  do  with  the  drawing  of  the  warrant;  but  still  it  shews 
what  the  impression  was  at  the  time.    Mr.  Clarkson  is  con- 
sulted, and  he  attends  as  counsel  to  conduct  the  proeeco- 
tion;  and  Mr.  Taylor  says,  that  all  this  was  done  for  Messrs. 
Fuller;  and  that  the  present  defendant  only  attended  as  a 
witness.     As  between  the  present  defendant  and  Messrs. 
FuUer,  there  is  no  doubt  that  Messrs.  Fuller  were  the  pro- 
secutors; but  the  plaintiff  knows  nothing  of  all  this  at 
the  hearing  before  Sir  George  Canrpl,  when  the  witnesses 
disproved  the  handwritii^  of  the  plaintiff  to  the  forged  bill 
and  acceptance,  Mr.  Eearsey  states  that  Mr.  James,  ac 
counsel  for  the  present  plaintiff,  said,  ''I  call  on  you,  Mr. 
Clarkson,  as  counsel  for  Mr.  Ohrfy,  to  withdraw  the  charge^ 
and  that  Mr.  Clarkson  withdrew  it    The  short-hand-writer 
also  states,  that  on  four  different  occasions  during  that  ex- 
amination the  present  defendant  was  stated  to  be  the  pro- 
secutor, and  he  did  not  deny  that  character,  and  no  one  then 
said  that  he  was  not  the  prosecutor.    The  plaintiff's  counsel, 
Mr.  Cockbum,  says,  that  the  defendant  held  himself  out  as 
the  prosecutor;  and  there  is  no  doubt,  that,  if  at  the  exam- 
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ination,  the  defendant  had  said,  ''I  am  the  prosecutor," 
he  could  not  have  been  allowed  to  recede  from  it,  and  say, 
'^  I  am  not  so,  and  somebody  else  is."    If  you  think  that 
the  present  defendant  represented  himself  as  the  prosecutor 
of  this  charge,  and  if  you  think  that  the  evidence  given  by 
Mr.  Kearsey  and  the  short-hand-writer  is  correct,  and  that 
the  defendai^  heazd  what  was  said,  I  think  that  he  held 
hiDQself  out  as  the  person  making  the  charge.     There  is, 
certainly,  no  part  of  the  case  in  which  Messrs.  Fuller  ap- 
peared to  the  plaintiff  so  much  to  be  the  prosecutors  as  the 
defendant  did.     You  will,  therefore,  say  whether  you  are 
satisfied  that  the  present  defendant  represented  himself  as 
the  prosecutor  when  this  charge  was  made.     If  you  tfaiok 
that  the  defendant  did  not  hcdd  himself  out  as  the  prosecu- 
tor, and  that  the  Messrs.  Fuller  were  so  from  the  beginning 
to  the  end  of  the  matter,  or  if  you  think  that  there  was  no 
malioe,  you  ought  to  find  for  the  defendant ;  otherwise,  for 
the  plaintiff. 

Verdict  for  the  plaintiff— Damages,  £250. 
Cockbum  and  Edwin  James,  for  the  plaintiff. 
Sir  jP.  TTi£siger  and  Athertan,  for  the  defendant. 
[Attomies — Hughes^  Keaneg^  <Sf  MaxUrm/omy  and  J.  Tc^lorJ] 
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COURT  OF  EXCHEQUER. 


First  Sitting  in  Trinity  Term,  1B48. 

BEFORE  BARON   PARKE. 

June  IH.  Briant  V.  DoRMER,  Wardle,  and  Lewis. 

In  troTer  a  X  ROVER,  for  ft  theatrical  stage  and  theatrical  properties. 

^thTg^.""*  Plea8,^r#f,  not  guUty ;  second,  not  poeseased. 

signed  by  t>M  It  appeared,  that,  by  a  written  agreement  made  on  the 

attested  bj  a  29th  of  December,  1845,  between  the  plaintiff  of  the  one 

iHtnctt/was  P<^  <^^  ^^  three  defendants  of  the  other  part,  the  plab- 

d^fe^^t^  tiff  agreed  to  allow  the  defendants  the  use  of  the  stage  and 

Held,  that,  at  properties  in  question  for  the  exhibition  of  a  boy  called  the 

duplicate  on-  miniature  John  Bull,  for  one  year,  at  the  expiration  d 

oouM  notbe  which  the  stage  and  properties  vrere  to  be  returned  to  the 

Si? en  in  evi-  plaintiff, 

ence  as  a  de-  * 
mand  by  the 

out caiiingthe  I^  was  proved  that  a  written  demand  of  the  goods  was 

Jdta^^'bntthc  8«rv®d  0°  *^«  defendants.     A  duplicate  ori^nal  of  it  was 

judge  aUowed  produced ;  it  purported  to  be  signed  by  the  plaintiff,  and  to 

it  to  be  read  as 

a  paper  deli-  be  attested  at  the  bottom  on  the  left-hand  side  by  a  sub- 

d^todS^t?''  Bcribing  witness— "Witness,  John  Badcock."      The  sub- 

(thongh  not  gcribing  witness  was  not  called. 

as  sent  by  the  ^ 
plaintiff),  in 

tiie  pbdntiff  (if  Humfrey,  for  the  defendant  Dormer. — This  is  no  de- 
shew  my  tWng  ™a^d  by  the  plaintiff  unless  his  signature  to  it  is  proved  by 

that  the  defend-  the  subscribing  witnoss.     There  being  a  subscribing  wit- 
ant  had  said  or  • 
done  in  conse-  ness,  he  must  be  called  to  prove  the  plaintiff's  signature. 

qnence  of  it. 

Parke,  B. — ^I  cannot  receive  this  paper  as  being  signed 
by  the  plaintiff.     I  cannot  take  the  signature  to  be  of  the 
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plaintiff*8  handwriting  unless  it  is  proved  to  be  so  by  the  1848. 
subscribing  witness.  As  it  stands  at  present^  it  is  no  more 
than  if  a  printed  paper  in  those  words  had  been  left  with 
the  defendants.  I  shall  receive  it  in  evidence  as  a  paper 
delivered  to  the  defendants,  but  not  from  the  plaintiff.  If 
it  can  be  shewn  that  the  defendants  have  said  that  they 
would  not  deliver  to  the  plaintiff  the  goods  mentioned  in  that 
paper,  it  may  be  important,  and  the  acts  of  the  defendants 
after  the  receipt  of  this  paper  may  also  be  considered. 

Svidence  was  given  that  the  defendants  had  had  the 
stage  broken  up,  and  another  of  larger  dimensions  made  of 
its  and  other  materials. 

Parke,  B. — If  the  stage  is  so  altered  that  it  cannot  be 
delivered  up  according  to  the  agreement,  that  would  be  a 
conversion  of  it  by  the  defendants. 

Verdict  for  the  plaintiff  for  £10, 
the  value  of  the  stage. 

Crowder  and  Piggott,  for  the  plaintiff. 

Humfrey  and  John  Gray^  for  the  defendant  Dormer. 

Ogle^  for  the  other  defendants. 

[AttomiM^J^.  ChneUj  and  Loekey  and  Pik€.'\ 


694  GASES  AT  NISI  PRIUS, 

1848. 


Ma^  dOM.  SaYEB  v.  6l0680P. 

On  a  plea  of  AsSUMPSIT  by  the  plaintiff  as  the  indorsee,  against 
^^^pr^e  ^^  defendant  as  the  acceptor  of  a  biU  of  exchange  for  £33, 
tL^^t^  dated  the  Uth  of  July,  1847,  payable  three  months  after 
awitneMstoted  date.  Plea,  that  at  the  time  of  the  acceptance  die  defend* 
the  handwrit-  tmt  was  the  wifc  of  Joseph  Glosaop,  who  ia  still  lirmg. 
S*tbc  same**"*  Replication,  taking  issue  on  this  plea, 
name,  and  had       Xhe  present  action  was  broudbt  in  the  month  of  Januaiy, 

coireeponded 
with  him,  and     1848. 
had  reoeiYed  a 
letter  from  him 

tior  lid  that         ""^^  prove  the  plea  an  examined  copy  of  the  register  of 

he  knew  that     the  marriage  of  the  defendant  and  one  Joseph  Gloesop  at 

Senmepenon  Marylebone  ohurdi,  on  the  2l8t  of  October,  1812,  was  pro- 

hi*and  ^the  duced  by  a  witness  named  Wright,  and  the  identity  of  the 

defendant,  as     defendant  was  proved  by  her  mother,  who  stated  that  on 

he  had  seen  the  .  . 

marriage  regis-  the  day  mentioned  in  the  register,  her  daughter,  the  defend- 

fendant,  (of '     a^t,  and  Joseph  Glossop  went  from  her  house  to  be  married, 

d^»^.'    and  that  they  Uved  together  fiom  that  time  as  husband  and 

mined  copy),     ^y^fe  till  their  separation,  which  took  place  more  than  twenty 

tare  to  it  was    years  ago  (a). 

writing  of  his         ^o  provc  that  Joseph  Gloeaop,  the  husband,  was  alzre, 

^™«  "^'  ■  *^®  witness,  Wright,  stated  diat  he  knew  one  Joseph  Glos- 

this  e?  idenoe 
was  recdvahle, 

mwS^!^.       (^)  In  the  case  of -Bin  v. -Bar-  were  present  at  the  wedding- 

ter  was  not        lowy  Doug.  171,  Lord  Mant^M^  dinner/'  &c.    And  Mr.  Justice 

produced  on       c.  J.,  aaid,  "  As  to  the  proof  of  BuLUr  said,  <<  In  this  case  the 

identity,  whatever  is  sufficient  to  wife's  maiden  name  was  Harriet 

satisfy  a  jury  is  good  eyidence.  Champneys — suppose  a  maid  ser- 

Suppose    the    bellringers    were  vant  had  proved  that  she  always 

called,  and  proved  that  they  rung  went  by  that  name  till  the  day 

the  bells  and  came  immediately  of  the  marriage ;  that  she  went 

after  the  marriage  and  were  paid  out  that  day,  and  on  her  retnni 

by  the  parties — suppose  the  hand-  and  ever  since  was  called  Mn. 

writingof  the  parties  was  proved  Birt, — surely  that  would  hare 

—suppose  persons   called    who  been  evidence  of  the  identity." 


the  trial. 
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8op,  and  that  he  had  last  eeai  him  in  the  year  1838^  when  1848. 
he  went  abroad,  and  that  he  had  corresponded  witii  him 
since  and  knew  his  handwriting,  and  that  he  had  received  a 
letter  from  him  from  America  on  the  25th  of  April,  1848 ; 
and  to  prove  that  thb  Joseph  Glossop  was  the  same  Jo- 
seph Glossop  who  had  married  the  defendant  at  Marylebone 
church,  this  witness  stated  that  he  had  seen  the  signature  of 
Joseph  Glossop  in  the  original  marriage  register  at  Maryle- 
bone church,  and  that  it  was  of  the  handwriting  of  his  cor- 
respondent, from  whom  he  had  received  the  letter  in  April, 
1848. 

The  original  marriage  register  was  not  produced. 

P.  M^Mahan,  for  the  plaintiff,  objected  that  the  witness 
ought  not  to  be  allowed  to  speak  of  the  handwriting  of  the 
signature  in  the  marriage  register  without  its  being  pro- 
duced. 

Parkb,  B.,  held  that  the  evidence  was  receivable,  and 

that  the  non-production  of  the  register  merely  went  to  the 

value  of  the  evidence. 

Verdict  for  the  defendant  (J). 

jP.  M^MahoUy  for  the  plaintiff. 

Huddksian,  for  the  defendant 

[Attornies — R.  Wame/ardt  and  In  person,] 


On  a  subsequent  day  P.  M^ Mohan  applied  for  a  new  trial, 
on  the  ground  that  the  proof  of  the  handwriting  of  Joseph 
Glossop  in  the  marriage  register  had  been  improperly  re* 
ceived,  but  the  Court  refused  a  rule,  on  the  ground  that,  as 


(6)  See  the  case  of  Woodgate  v.  PotU^  ante,  p.  457,  and  the  note 
to  that  ( 
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the  penons  who  had  the  custody  of  parish  re^sters  -we 
not  bound  to  produce  them  on  a  subpoena  duces  tecum,  sii« 
Testers  must  be  treated  in  the  same  way  as  writings  whi< 
could  not  phydcally  be  produced^  such  as  writing  with  cha] 
on  a  wall*  and  the  like  (c). 


(c)  As  to  the  admlflnbility  of 
examined  copies  of  documents  of 
a  public  nature,  and  the  reasons 
for  it,  see  the  case  of  i2er  v.  Lard 
George  Ghrdany  Doug.  691,  and 
the  case  of  Sir  TFoMn  JViUiamt 
Wynne  v.  Middlekm,  Id.  p.  6d3» 
n.  3.  In  the  case  of  Bex  v.  Fur- 
eqff  6  C.  &  P.  81,  which  was  an 
indictment  for  maliciously  stab- 
bing a  policeman,  secondary  en- 


dence  was  receiTed  of  the  co] 
tents  of  a  placard  fixed  up  to 
wall  in  Cold  Bath  Fields,  caatioi 
ing  persons  against  attending  s 
unlawful  assembly;  and  in  ti 
case  of  Doe  d.  Cqyle  ▼.  Cole,  Ii 
396,  which  was  an  ejectment  b 
a  yicar  to  recorer  a  school-hona 
parol  evidence  ¥raB  given  for  tb 
defendant  of  an  inscription  on 
tablet  in  the  pariah  ehnrdi. 


PROMOTION. 


In  the  Vacation  after  Hilary  Tenn^  1848^  John  RamSfyi 
Esq.,  one  of  her  Majesty's  Counsel  learned  in  the  Law, 
was  appointed  Solicitor-Creneral,  vice  Sir  Damd  Ihmdas, 
Knight 
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COURT  OF  COMMON  PLEAS. 


Sittings  at  Westminster  after  Easter  Terw,  184J8. 


BBFOBB  LORD   CHIEF  JUSTICE  WILDK 


Sawyer  v.  Langford.  ^^^  ^^^ 

JL  ROVER  for  certain  scrip  shares  in  the  South  York-  A  contract  to 

pay  the  diflfer- 

shire,  Doncaster,  and  Goole  Railway  Company.   The  shares  ences  which 
had  been  deposited  with  the  defendant,  who  was  a  stock-  due  bet^™ 
broker,  as  a  security  for  the  differences  which  might  be-  ^  ^I^y^  **" 
come  due  between  the  plaintiff  and  the  defendant,  on  the  day  on  the  sale 
settling-day,  on  the  sale  of  some  Consols.     A  few  days  be-  aols,  is  void 
fore  the  settling-day,  the  plaintiff  demanded  the  shares,  ^  g"^     ^'  ' 
which  the  defendant  refused  to  return,  and  gave  notice 
that  he  would  sell  them,  to  coyer  the  balance  due  to  him 
by  the  plaintiff  on  the  differences     He  sold  them  accord- 
ingly, and  the  present  action  was  brought  to  recover  their 
ralua     The  defendant  was  not  a  sworn  broker  of  the  city. 

Wilde,  C.  J. — ^I  must  direct  the  jury  to  find  for  the 
plaintiff  in  this  case.  There  is  no  fact  to  go  to  the  jury. 
The  defendant  is  not  a  sworn  broker,  and,  under  7  Geo.  2, 
c.  8,  the  contract  he  entered  into  with  the  plaintiff  was  il- 
legal, as  a  gambling  transaction:  Child  v.  M(dey{d).  As 
the  transaction  was  not  legal,  the  defendant  was  not  in  a 
position  to  claim  a  lien  on  the  shares  deposited  as  a  se- 
curity. The  jury,  therefore,  must  find  a  verdict  for  the 
plaintiff,  for  the  highest  amount  for  which  the  shares  could 

have  been  sold 

Verdict  accordingly. 

(a)  8  T.  R.  610. 
VOL.  n.  Z  Z  H.  p. 
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The  learned  Judge  gave  leave  to  move  to  enter  a  verdict 
for  the  defendant^  or  a  nonsuit,  if  the  Court  above  should 
be  of  opinion  that  the  transaction  was  legal 

CodAwmj  Oray,  and  Snow,  for  the  plaintiff, 
ByleSj  Serjt,  and  Jones,  for  the  defendant 
[Aitoniiea— iTutem,  and  BrownJ] 


Sittings  in  Trinity  Term, 


May  26th. 

Where  an 
agent  ia  an- 
thorifled  to  in- 
dorse the  name 
of  his  princi- 
pal, he  may  do 
00  by  the  in- 
stnunentalitj 
of  a  third 
party. 


Lord  v.  TTat.t^ 

Assumpsit  on  a  bill  of  exchange,  drawn  by  the  de- 
fendant, and  payable  to  one  Shuttleworth,  and  indorsed 
by  him  to  the  plaintiff.  Shuttleworth's  wife  was  in  the 
habit  of  arranging  her  husband's  business,  and  was  anther- 
ised  to  indorse  bills,  &a  in  his  name.  She  directed  her 
daughter  to  indorse  his  name  to  the  bill,  which  was  the 
subject  of  this  action  j  she  did  so  in  her  mother's  presence. 

Humfrey,  for  the  defendant,  contended,  that,  on  the 
principle  "  delegatus  non  delegare  potest,"  Mrs.  Shnttle- 
worth  could  not  delegate  her  own  authority  to  her  daogh- 
ter.    Hence,  that  the  indorsement  was  invalid. 

Williams,  J.,  overruled  the  objection. — ^The  daughter 
was  to  be  considered  merely  as  her  mother's  instrument, 
not  her  delegate.  Had  Mrs.  Shuttleworth  attached  the 
signature  by  means  of  a  machine,  no  objection  could  have 
been  raised;  and  there  was  no  difference  between  an  in- 
animate machine  and  a  living  one. 

Verdict  for  plaintiff 

Whit^urst  and  Hwnter,  for  the  plaintiff. 
Evmfrey,  for  the  defendant 

[Attomies — TauUanj  and  JiaylerJ] 
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Sittings  at  Westminster  after  Trinity  Term,  1848. 

BEFORE   MB.  JUSTICE  WILLIAMS. 

{Who  sat  far  the  Lord  Chief  Justice.) 


Smith  v.  Peitchabd  and  Othera  j^^  ^^^j^^ 

vyASE  for  trespass  and  false  imprisonment    The  action  xjnder  the  9 

was  brought  against  W.  T.  Pritchard,  High  Bailiff  of  the  ^^]\^^  ""' 

Lambeth  County  Court,  W.  Pritchard,  High  Bailiff  of  the  i>ebts  Act,)  to 

Southwark  County  Court,  and  two  sub-bailiffs.     It  ap-  tageofwantof 

peared  in  evidence,  that  the  Judge  of  the  Lambeth  County  tionnt^muBt 

Court  had  ordered  the  son  of  the  plaintiff  to  be  imprisoned  ^J?^^*^^ 

for  twenty  days,  for  neglecting  to  pay  the  costs  of  an  action  The  High  Bai- 

in  that  court,  in  which  he  had  been  unsuccessful;  and  a  has traDBferred 

warant  for  his  apprehension  had  been  put  into  the  hands  th^^Baiiiff 

of  the  defendant,  W.  T.  Pritchard.     In  consequence  of  the  of  s.,i8notre- 

,       ^  ^  sponsible  for 

party  not  being  found  within  his  jurisdiction,  and  from  in-  acts  afterwards 

formation  as  to  the  place  of  his  concealment,  the  warrant  lour  of  such 

was  transferred,  pursuant  to  the  13th  section  of  8  &  9  Vict,  ^»"^*- 
to  the  other  defendant,  W.  Pritchard,  and  by  him  giyen 
to  the  sub-bailiffs,  to  execute.     Under  colour  of  executing 
this  process,  the  trespass  and  false  imprisonment  com- 
plained of  were  committed  by  them. 


Humfreyy  for  the  defendants,  objected,  first,  that  no  no- 
tice of  action  had  been  given,  as  directed  by  the  act;  and, 
secondly,  that,  as  to  one  of  the  defendants,  W.  T.  Pritchard, 
no  cause  of  action  had  been  shewn.  He  was  responsible 
only  for  acts  done  under  colour  of  his  authority;  and, 
when  he  had  signed  and  handed  over  the  warrant  to 
W.  Pritchard,  as  the  act  directs,  his  authority  and  respon- 
sibUity  ceased 

zz  2 
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Byles,  Seijt,  for  the  plaintiff,  contended,  as  to  the  first 
point,  that,  unless  the  want  of  notice  of  action  was  pleaded, 
the  defendants  could  not  take  advantage  of  it;  and,  as  to 
the  second  point,  that  the  33rd  section  of  the  act  made  the 
high  bailiff  responsible  for  all  acts  and  defaults  of  himself 
and  of  all  bailiffs  employed  under  him. 

Williams,  J.,  overruled  the  objection  as  to  want  of  no- 
tice; as  to  the  second  point,  he  was  of  opiDion  that  the  de- 
fendant, W.  T.  Pritchard,  was  not  liable.  What  was  done 
at  Southwark,  under  authority  of  the  transferred  warrant 
would  not  affect  the  High  Bailiff  ofLambetL  The  duties 
of  high  bailiffs  might  be  taken  to  be  analogous  to  those 
of  sheriffs. 

The  learned  Judge  gave  Byles  leave  to  move  the  Court 
above,  as  to  the  second  part 

As  to  W.  T.  Pritchard— Verdict  for  the  defendant 
As  to  others — ^Verdict  for  the  plaintiffa 

Byles,  Serjt,  and  BoviUj  for  the  plaintiff 
Humfrey,  and  Harman^  for  the  defendants. 
[Attomies— Zo/ite  d  Potter^  and  Ikan.^ 
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Habgbaye  v.  Hargraye.  June  ^nd. 

JL  HIS  was  an  issue,  sent  down  by  the  Master  of  the  Rolls,  Where  the  le- 
to  try  the  legitimacy  of  the  plaintiff — whether  or  not  he  ^r^"^°ihe 
was  the  child  of  John  Hargrave,  by  Mary  his  wife.  The  ^^^and^'a*^ 
parties  had  been  living  separate  for  several  years,  but  not  witness  depos- 
altogether  without  possibility  of  access.  In  the  course  of  ezpTeHsions  of 
the  cause,  a  witness  deposed,  that,  when  she  first  discover-  tendSig  tobas- 
ed  the  existence  of  the  plaintiff,  then  a  child,  Mary  Har-  *^^1.*S^ 
grave,  his  mother,  begged  her,  on  her  knees,  to  conceal  his  that  the  evi- 

deuce  xwm  ad* 

existence  from  her  husband.  xmasible. 

Wilkina,  Seijt,  for  the  plaintiff,  objected  to  this  evidence 
being  received,  on  the  ground  that  it  was  contrary  to  the 
rule  of  law,  that  the  statements  of  a  parent  tending  to 
bastardize  his  issue  cannot  be  given  in  evidence. 

The  objection,  however,  was  overruled  by  the  Court. 

Verdict  for  the  defendant 

Butt,  WilkinSy  Serjt,  Greenwood,  and  Pullen,  for  the 
plaintiff. 

ChanneU,  Serjt,  Byles,  Seijt,  AdolphuSy  and  WiUcins,  for 
the  defendant 

[Attomiefr— C,  Fiddlet/,  Smithy  and  Wilthwn  d&  Co.] 
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iai8. 


Sittings  at  GuildhaU  after  Trinity  Term,  184& 


BEFOBB  JUL  JUSTICE  WILLIAK& 

{Who  sat  for  the  Lord  Chief  Justice), 


Ist.  A  written 
acknowledg- 
ment of  a  loan, 
aooompanied 
bj  an  nnder- 
taking  to  repay 
ity  cannot  be 
read  in  evi- 
dence, unless 
stamped  as  a 
promissory 
note. 

2nd.  In  an 
action  by  as- 
signees, piXHrf 
that  a  cheque 
for  a  certain 
sum  in  defend- 
ants' fitvour 
was  drawn  by 
the  bankrupts 
upon  their 
biinkers,  and 
that  the 
amount  there- 
of was  placed 
by  their  bank- 
ers to  the  de- 
fendants* cre- 
dit, no  eyi- 
dence  to  go  to 
the  jury  of  a 
loan  of  money 
to  the  defenci- 
ants  by  the 
bankrupts. 


Obaham  and  Another  v.  Cox  and  Another. 

XJeBT. — ^The  plaintiffs  in  this  action  were  the  assignees 
of  the  Tring,  Reading,  and  Basingstoke  Railway  Company, 
which  was  formed  in  the  course  of  the  year  1845,  and 
became  bankrupt  in  October,  1846.  The  defendants  were 
members  of  the  Stock  Exchange.  The  action  was  brought 
to  recover  the  sum  of  6,3002.,  alleged  to  have  been  lent  by 
the  Company  to  the  defendants,  with  interest  A  docu- 
ment, which  contained  an  acknowledgment  of  the  loan  by 
the  defendants,  and  an  undertaking  to  repay  it  with  in- 
terest at  the  rate  of  6L  per  cent  per  annum,  and  which 
was  stamped  as  an  agreement,  was  tendered  in  eyidence 
to  prove  the  loan. 

Channett,  Serjt,  for  the  defendants,  objected  to  the  in- 
strument being  read,  on  the  ground  that  it  ought  to  have 
been  stamped  as  a  promissoiy  note. 

The  learned  Judge  held,  that  the  objection  was  good, 
and  that  the  document  could  not  be  read. 

Evidence  was  then  given  that  the  chairman  of  the  Com- 
pany, the  Hon.  Henry  Berkely,  and  the  directors,  had 
drawn  a  cheque  upon  the  bankers  of  the  Company,  in 
favour  of  the  defendants,  for  the  sum  of  6,3002.,  the  amount 
sued  for  in  this  action;  and  also,  that  the  defendants 
bankers  had  placed  the  amount  of  the  cheque  to  their 
credit 

ChanneUy  Seijt,  contended,  that  there  was  no  evidence 
to  go  to  the  jury  of  any  loan  to  the  defendants.     The 
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point  to  be  proved  was,  that  the  cheque,  which  had  been 
drawn  by  the  directors  of  the  Company,  described  a  loan  to 
the  defendants;  of  this  there  was  no  evidence  whatever. 

ByleSy  Serjt,  for  the  plaintiffs,  submitted,  that,  under 
the  circumstances,  and  in  default  of  any  evidence  that  the 
cheque  was  given  for  any  other  purpose,  the  facts  proved 
amounted  to  some  evidence  of  a  loan  to  the  defendants 
by  the  Company.     If  so,  the  case  must  go  to  the  jury. 

Williams,  J.,  was  of  opinion  that  he  ought  to  direct  a 
verdict  for  the  defendants. 

There  was  no  evidence  of  any  loan. 

Nonsuit 

ByUsy  Serjt,  and  Bowling,  Seqt,  for  the  plaintiffs. 

ClumneU,  Seijt,  WiUes,  and  0.  L.  Pollock,  for  the  de- 

fendanta. 

[Attomies — Joyce,  and  DodJ] 
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BEFORE  LORD  CHIEF  JT7STIGE  WILDE. 


Flower  v.  Shaw,  Esq.,  and  Others.  ^^'  ^• 


EBT  by  the  plaintiff,  as  payee,  against  the  defendants,  in ^®^*^^^ 
as  makers  of  a  cheque  upon  a  banker  for  7842. 10s. :  Second  makers  of  a 
count  for  work  and  labour.     Pleas,  First,  that  the  defend-  chequ"m 

which  the  de- 
fendants pleaded  that  they  did  not  make  the  cheque,  the  defendants'  signatures  were  admitted, 
hut  it  was  opened  for  the  defendants,  that  ^e  defendants,  who  were  directors  of  a  company, 
of  which  the  pbuntiff  was  secretary,  kept  blank  cheques,  with  their  siprnatures  to  them,  in  a 
|>ook,  and  that  this  cheque  was  one  of  those  filled  up  by  the  plaintiff  without  authority.  The 
judge  intimated,  that  this  would  be  a  forgery,  even  though  the  whole  sum  the  cheque  was 
^wn  for  was  due  to  Uie  phuntiff.  The  plamtiff*s  counsel  elected  to  be  nonsuited,  and  the 
judge  ordered  the  cheque  to  be  impounded  in  the  hands  of  the  Associate,  but  would  not  order 
the  Dlaintiff  to  be  taken  into  custody,  as  no  evidence  of  any  forgery  had  been  given,  and  the 
whole  matter  rested  on  the  statement  of  counsel  only. 
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1848.  ants  did  not  maJ^e  the  cheque.  Secondly ^  that  it  was 
obtained  by  fraud.  Thirdly ^  that  it  was  given  by  the  de- 
fendants to  the  plaintiff  by  mistake;  and,  FourUdtf,  to  the 
second  count,  never  indebted. 

The  signatures  of  the  defendants  to  the  cheque  were 
admitted,  and  the  cheque  was  put  in  and  read. 

It  was  opened  by  Whitehurst,  for  the  defendants,  that 
the  plaintiff  had  been  secretary  to  the  Cattle  Insurance 
Association,  of  which  the  defendants  were  directors;  and 
that  the  defendants  as  directors  signed  blank  cheques  in 
a  book,  which  cheques  were  to  be  filled  up  afterwards; 
and  the  defendants  had  signed  this  cheque  in  blank  in  the 
book  which  contained  eighty-two  blank  cheques  so  signed; 
and  that  the  plaintiff  had  filled  it  up  in  favour  of  himself, 
without  the  authority  of  the  defendants:  the  body  of  the 
cheque  being  in  his  handwriting,  and  nothing  being  writ- 
ten on  the  counterfoil 

Wilde,  C.  J. — If  the  plaintiff  took  the  cheque  firom  the 
book  in  blank,  and  filled  it  up  without  authority,  that  is  a 
forgery;  and  the  fact,  that  all  the  money  was  really  due  to 
him,  makes  no  difference. 

Byles,  Serjt.,  for  the  plaintiff. — ^As  I  am  not  at  all  pre- 
pared to  meet  this  statement,  and  it  comes  on  me  by  sur- 
prise, I  shall  elect  to  be  nonsuited. 

Nonsuit 

Whitehurst  asked  the  Lord  Chief  Justice  to  order  that 
the  cheque  should  be  impounded  in  the  hands  of  the  As- 
sociate. 

Byles,  Serjt,  objected  to  the  cheque  being  impounded. 

Wilde,  C.  J. — Impounding  the  cheque  only  amounts  to 
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-this:  that  it  shall  be  sure  to  be  forthcoming  at  a  future        is48. 
time  when  it  may  be  wanted. 

Whitehurst  asked  the  Lord  Chief  Justice  to  order  the 
plaintiff  to  be  taken  into  custody. 

"WiLDB,  C.  J. — I  shall  not  do  that,  as  no  evidence  has 
l>een  given  before  me  of  any  forgery  whatever:  it  all  rests 
on  Mr.  Whitehurst's  statement,  made  from  his  instructions. 

The  cheque  was  kept  by  Mr.  Claude  Wilde,  the  As- 
sociate (a). 

Byles,  Serjt,  and  E,  Vaughan  Richards^  for  the  plaintiff. 

Whitehursty  Johnston,  and  Wood,  for  the  defendants. 

[Attormes — Biggoody  and  OliverJ] 

(a)  As  to  the  mode  of  proceed-  see  the  case  of  Prosper  v.  Bowey 

ing  where  the  juiy,  on  a  trial  at  2  0.  A;  P,  421,  and  the  notes  to 

Nisi  Prios,  find  by  their  verdict  that  case, 
that  a  felony  has  been  committed, 


Sittings  dt  QuHdhdU  after  Michaelmas  Terrriy  1848. 


BEFORE  LORD  CHIEF  JUSTICE  WILDE. 


MoNCRiEFF  and  Others  v.  Reade  and  Other&  j)ec.  i5th. 

x\.SSUMPSIT. — The  action  was  brought  to  recover  da-  Where,  after 
mages  for  non-acceptance  of  a  quantity  of  rye-meal,  which  J^qoj  con^^ 
had  been  purchased  by  the  defendants  from  the  plaintiffs.  ^*^!^*^^" 
The  declaration,  after  setting  out  two  several  contracts  for  declamtion  al- 
the  purchase  of  rye-meal,  dated  the  4th  of  March,  184! 7,  agreed  to  oon^ 
and  the  9th  of  March,  1849,  respectively,  went  on  to  aUege,  bJj^e  ^ve^ 

contracts  alone 
were  proTed  in  evidence,  and  the  &ct  of  an  agreement  to  consolidate  was  n^gatiyed: — Held, 
that  the  yaiianoe  was  bM,  and  that  the  Court  would  not  amend  the  dedaiation. 
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1848.  that, ''  after  the  making  of  the  said  contracts,  and  before 
the  performance  of  either  of  them,  or  any  part  thereof  to 
wit,  on  the  9th  of  March,  1849,  it  was  agreed  by  and  be- 
tween the  phuntifTs  and  the  defendants  that  the  said  coo- 
tracts  should  be  considered  as  one  contract,  and  should  in 
all  respects  be  performed  by  the  plaintiffs  and  the  defend- 
ants as  if  the  same  had  been  one  contract  for  the  sale  of 
the  said  quantities  of  meaU'  Plea,  non  assumpsit — ^Tbe 
original  contracts  were  proved,  but  the  result  of  the  trt- 
dence  was,  that  both  the  plaintiffs  and  the  defendants  had 
considered  them  distinct  contracts.  Under  these  circum- 
stances— 

CocHmmj  for  the  defendants,  submitted  that  the  plain- 
tiffs must  be  nonsuited,  on  the  ground  that  the  dedanr 
tion  was  not  supported  by  the  evidence.  The  defendants 
by  their  plea  had  taken  issue  upon  the  contract  as  stated 
in  the  declaration. 

Byles,  Serjt,  for  the  plaintiffs,  applied  to  the  Court  to 
amend  the  declaration,  by  striking  out  that  part  whidi 
referred  to  the  consolidation  of  the  two  contracts. 

Wilde,  C.  J.,  was  of  opinion  that  he  ought  not  to  make 
the  amendment  proposed,  and  that  the  objection  was  fiitaL 

Nonsuit 
Byles,  Serjt,  and  Clecuby,  for  the  plaintiffa 

Cockbumy  ChanneU,  Serjt,  and  Tomlinson,  for  the  de- 

fendant& 

[Attomie&— 6^inan,  and  Tucker  <t  CoJ] 
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1849. 

Sittings  at  Westminster  in  Easter  Temi,  1849. 

BEFORE  MB.  JUSTICE  MATJLE. 

{Who  sat  for  the  Lord  Chief  Justice). 


BiED  V,  M'Gaheg,  Public  Officer.  Apra  mk. 

A-SSUMPSIT  for  work  and  labour  as  a  surgeon.  The  igt.  Under  a 
defendant  was  sued  as  the  public  officer  of  the  Board  of  ??q^iltum 
Guardians  of  the  parish  of  St  Pancras.  A  verbal  agree-  ™ruit,"  em- 
inent had  been  made  on  behalf  of  the  board  of  guardians  is  admiuaible. 
with  the  plaintifF  to  attend  a  number  of  pauper  children  parol  contract 
who  had  been  attacked  by  Asiatic  cholera,  and  been  in  ^^^''^^. 
consequence  removed  to  an  infirmary  apart  from  the  work-  ^o™^  certain 

.  work  and  la- 

house.     The  plamtm  "was  to  receive  whatever  remuner-  hour,  for  what- 

ation  the  board  of  guardians  should  allow  as  right  and  ^nsetheWd 

proper."     He  attended  the  children  accordingly  for  several  ^  ^^^a^*"^ 

weeks,  and  on  the  termination  of  his  services  the  board  per,"  an  action 

1   1  .  «  /.     r.1  •  rm  •     "I  will  lie  to  reco- 

voted  mm  the  sum  of  50^.  as  a  remuneration.     This  he  yer  a  reason- 
refused  to  accept,  as  insufficient,  and  as  they  declined  to  pcifse^^^ugh 
increase  the  amount,  he  brought  the  present  action.    In  ^^  ^  w^tiT^" 
the  course  of  the  cause,  evidence  was  tendered  to  prove  consider  right 
the  plaintiff's  skill  as  a  surgeon.  ^  proper. 

ByleSy  Seijt,  for  the  defendant,  objected:  evidence  of 
scientific  ability  was  inadmissible.  Lord  Lyndhurst  had 
nded,  in  a  case  where  a  chorister  brought  an  action  against 
the  dean  and  chapter  of  St  Paul's,  that  evidence  of  skill  in 
singing  was  inadmissible. 

Maulb,  J.,  overruled  the  objection. — Under  a  count  of 
quantum  meruit,  he  thought  evidence  of  skill  was  admis- 
sible. 


At  the  close  of  the  plaintiff's  case — 
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1849.  ByleSy  Serjt,  submitted,  that  there  must  be  a   vert 

for  the  defendant — ^The  plaintiff  was  bound  by  this  atp 
ment  to  accept  whatever  sum  the  board  of  guardians  mij 
think  reasonable.  The  case  of  Taylor  v.  Brewer  (a)  ^was 
actly  in  point  There,  the  plaintiff  had  performed  w^ 
for  the  committee  for  the  management  of  the  sale  of  1 
tery  tickets,  under  a  resolution  entered  into  by  them,  t] 
such  remuneration  should  be  made  as  should  be  deem 
right;  and  it  was  held,  that  an  action  would  not  lie  to  i 
cover  a  recompense.  Lord  EUenhorough  distinguished  t 
case  from  that  of  Peacock  v.  Pea^cock  (6),  where  the  defen 
ant  had  expressly  told  the  plaintiff,  that  he  should  ha 
some  share  in  his  business,  and  had  only  left  the  panic 
lar  share  he  was  to  have  unsettled.  In  the  case  then  L 
fore  him.  Lord  EUenhorough  held,  that  the  plaintiff  hi 
thrown  himself  on  the  mercy  of  those  with  whom  he  coi 
tracted.  The  same  principle  is  deducible  from  the  case  < 
Morgan  v.  Bimie  (c),  which  decided,  that,  where  a  thii 
party  was  to  fix  the  amount  of  wages  to  be  paid,  an  actio 
would  not  lie,  until  such  third  party  had  fixed  the  amounl 
as  that  would  be  in  the  nature  of  a  condition  precedenl 
Here  the  board  were  to  fix  the  amount  which  was  to  be  al 
lowed  as  right  and  proper.  The  case  of  Bryant  v.  Flight  [d 
is  not  applicable,  although  the  terms  of  the  contract  an 
not  perhaps  distinguishable;  for  there  nothing  had  been 
paid  to  the  plaintiff.  The  Court  held,  that  the  just  inter- 
pretation of  the  contract  was,  that  some  remuneration,  at 
all  events,  was  to  be  paid,  and  that  the  jury  was  to  ascer- 
tain how  much  the  defendant,  acting  bona  fide,  would  or 
ought  to  have  awarded.  Here  the  board  has  made  its 
award,  and  there  is  no  ground  for  a  jury  to  interpose,  eren 
granting  that  the  above  interpretation  is  more  correct  than 
that  in  Taylor  v.  Brewer. 

Maule,  J. — This  case  is  distinguishable  from  that  of 

(a)  1  M.  «fe  S.  290.  (<?)  9Bing.  672;  3M.&Sc.  76. 

(b)  2  Camp.  N.  P.  45.  (rf)  5  M.  &  W.  114. 
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TayloT  ▼.  BreweVj  in  which  the  plaintiff  proceeded  on  a  1849. 
ijontract  made  by  a  written  resolution.  Here  there  was  no 
formal  written  contract  entered  in  the  minutes  of  the  board 
of  guardians,  but  a  verbal  agreement  only.  I  will  leave  it 
to  the  jury,  to  ascertain  what  the  board,  acting  bona  fide, 
ought  to  have  awarded. 

Verdict  for  the  plaintiff. 

WiUcinSy  Serjt,  and  Atkinson,  for  the  plaintiff. 
ByleSy  Serjt,  for  the  defendant. 

[Attornies — Jenkins^  and  Heathy  jun,] 


c 


Nbile  v.  Jakle.  Aprazeth. 

ASE  for  false  imprisonment  and  malicious  prosecution,  a  atatement 
In  the  course  of  the  cause  a  witness  stated,  that,  on  one  oc-  "J^^t^'g^hear* 
casion,  the  plaintiff  was  in  the  kitchen  of  the  defendant's  mg,  although 
house,  that  no  one  else  was  there,  and  that  the  defendant's  senoe,  is  evi- 
wife  stood  at  the  head  of  the  kitchen-stairs,  and  said  some-  ^^  •«"»«« 
thing  in  a  tone  of  voice  loud  enough  for  the  plaintiff  to 
hear. 

On  Wilkins,  Serjt,  proposing  to  ask  what  it  was  the  de- 
fendant's wife  said — 

Whitehurst,  for  the  plaintiff,  objected  to  the  question, 
on  the  ground  that  the  only  principle  on  which  such  ques- 
tions were  allowed,  was,  that  if  statements  were  made  in 
the  presence  of  a  party,  he  had  an  opportunity  of  contra- 
dicting them  if  untrue;  in  this  case  the  plaintiff  was  not 
present 

WUkinSy  Serjt,  contended,  that  as  the  plaintiff  could 
hear  what  was  said,  she  might  have  contradicted  it  if 
untrue,  although  she  was  not  actually  present 
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Mavlb,  J.,  held  that  the  question  might  be  put. 

Whitehursty  for  the  plaintiff. 
WUkinSy  for  the  defendant 

[Attomies — Oliver^  and  SteeUJ] 


Sittings  at  Westminster  after  Easter  Term,  1849. 


BEFORE  LORD  CHIEF  JUSTICE  WILD& 


May  loth.  Neilau  V.  Hanky  and  Others. 

l«t.  Where       v^ASE  for  an  illegal  distress,  with  a  count  in  trover.    It 

the  defendants  ,,  ._  _  #«ii-», 

meddled  with  appeared  in  evidence,  that  some  of  the  defendants  had 

ventwy^Tthe  entered  the  plaintiff's  premises,  taken  an  inventory  of  his 

^^^ff's  goods,  and  moved  them  about  in  the  rooms  in  which  they 

gave  him  no-  were  placed,  but  had  not  actually  carried  them  away, 

difi^rained  Another  of  the  defendants  gave  the  plaintiff  notice  that 

SarSereirae  ^^  ^^^  caused  his  goods  to  be  distrained,  and  that  they 

sufficient  evi-  would  be  forthwith  sold,  unless  the  plaintiff  paid  a  certain 

denoe  togoto  i.ii         -n         i         i.^        i» 

the  jury  of  a  sum,  which  he  alleged  to  be  due  for  rent  of  the  premises 
Se  go^Tto  Against  one  of  the  defendants  no  material  evidence  was 
thedefend-       adduced. 

ant  8  own  use. 
2nd.  Where 
it  appears  to 

the  Court  that  ChannsU,  Serjt,  for  the  defendants,  submitted,  that  as 
defendants  has  to  the  count  in  trovcr  there  was  no  evidence  to  go  to  the 
^e  action^  ^  J^  ^^  *  conversion  of  the  goods  to  their  own  use  by  the 
merely  to  ex-    defendants.    There  must  be  at  least  such  an  asportavenint 

dude  his  evi-  .        ,  * 

dence,  it  will    as  would  suppoit  an  actiou  in  trespass. 

direct  a  verdict 
to  be  entered 

d^^Sthe*^^       Wilde,  C.  J. — I  cannot  say  there  is  no  evidence  of  con- 

plaintiff's  case,  yersion.    The  question  is,  qu4)  animo  did  the  defendants 

meddle  with  the  plaintiff's  goods?    If  they  assumed  do- 
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linion  over  them,  that  would  imply  a  conversion.     Under        1849. 
U  the  circumstances  the  case  must  go  to  the  jury. 

Channell,  Serjt,  then  prayed  that  a  verdict  might  be 
mmediately  entered  for  Withy,  the  defendant,  against 
rhom  no  material  evidence  had  been  adduced. 

ByleSf  Serjt,  objected. — It  was  laid  down  by  Denman, 
3.  J.,  in  White  v.  HiU  (a),  that  it  was  the  usual  practice 
o  allow  the  whole  case  to  go  on,  although  one  of  the  seve- 
ral defendants  was  entitled  to  a  verdict 

WiLDB,  C.  J. — ^That  case  shews  that  the  matter  is  left  to 
the  discretion  of  the  judges.  In  the  present  case  it  ap- 
pears to  me  that  there  was  no  object  in  making  Withy  a 
defendant,  except  to  exclude  his  evidence.  Such  a  prac- 
tice is  most  discreditable,  and  the  Court  is  bound  to  check 
it.    There  must  be  a  verdict  for  Withy  entered  at  once. 

A  verdict  for  the  defendant  Withy  was  entered  accord- 
ingly. 

As  to  the  other  defendants — 

Nonsuit. 

Bytes,  Serjt,  for  the  plaintiff 
ChannMy  Serjt,  for  the  defendant& 

[Attomies — BUgood^  and  Drew  S  Shadwdl,] 

(a)  6  Q.  B.  491. 


CASES  AT  NISI  PRIITS, 


BEFORE  MB.  JUSTICE  MATJLS. 

{Who  mt/or  the  Lord  Chief  Justice). 


Ifav  nth.  Babton  v.  Hutohinsoit. 
lit.  Wherethe  xV-SSUMPSIT. — ^The  action  was  brought  on  the  breach 
l^^tSe^biTof  ^^  ^  P^^^  agreement  to  pay  the  sum  of  300Z.  to  the  plain- 
employing  hia  tiff  for  permission  to  use  certain  improvements  in  the 
letters  in  hia  manufacture  of  gasometers,  which  the  plaintiff  h&d  in- 
letter^^out  vcnted,  and  secured  by  patent  The  defendant  pleaded 
mgnatupe,  but  ^he  general  issue.     It  appeared  that  the  invention  had 

in  the  son  B  o  rr 

handwriting,  proved  a  failure.     In  the  course  of  the  cause  a  -witness 

postmi^^was  proved  that  the  son  of  the  defendant  was  in  the  habit  of 

evidrace—  acting  as  his  father's  clerk,  and  of  writing  letters   and 

-^^W'tibat  it  drawing  up  reports  to  the  Gasometer  Company,  of  -which 

Bible.  he  was  secretary,  in  his  name. 

2nd.  Where 
a  contract  had 

^S afcraSdnir       ^V^y  Serjt,  for  the  plaintiff,  then  tendered  in  evidence 

company  be-  a  letter  in  the  handwriting  of  defendant's  son,  but  with- 

fore  complete  ,  . 

registration,—  out  any  Signature;  it  bore  a  post-mark  however,  and  the 

was  not  obU-  Seal  was  similar  to  that  of  the  defendant    He  contended, 

^TE>m  ^^^  *^^*'  ^P^^  ^^^^  evidence,  it  might  be  assumed  to  be  written 

on  the  con-  by  the  defendant's  authority. 

tract  by  their 


WtlkinSy  Serjt,  for  the  defendant,  objected  to  the  letter 
being  read,  as  it  was  neither  written  nor  signed  by  the 
defendant  himself,  nor  purported  to  be  signed  for  hinL 

Hauls,  J.,  held  that  the  letter  was  inadmissible. 

It  subsequently  appeared  that  the  contract  had  been 
made  by  the  defendant  on  behalf  of  the  Gasometer  Com- 
pany;  and  the  certificate  of  the  registration  of  the  Company 
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was  put  in  and  read  on  behalf  of  the  defendant.    The  regis-        1849. 


tration  was  of  later  date  than  the  contract. 

WHkinSy  Seijt,  then  submitted,  that  a  verdict  could  not 
be  taken  against  the  defendant  as  one  of  the  members  of 
the  Company,  for,  by  the  7  &  8  Vict  c.  110,  s.  25,  it  was 
enacted,  that,  "  on  the  complete  registration  of  any  Com- 
pany being  certified,  such  Company  and  the  then  share- 
holders shall  be  incorporated  as  from  the  date  of  such 
certificate,  for  the  purpose  of  carrying  on  the  business  for 
which  the  said  Company  was  formed,''  "and  for  the  pur- 
pose of  suing  and  being  sued."  Hence  the  defendant  could 
not  be  sued  as  an  individual  shareholder. 

Matjlb,  J. — I  think  that  that  section  enables  the  Com- 
pany to  sue  by  their  public  officer  upon  contracts  entered 
int<»  before  complete  registration;  but  that  it  does  not 
oblige  any  one  under  such  circumstances  to  sue  the  Com- 
pany by  such  public  officer.  I  think,  therefore,  that  in 
the  present  case  the  defendant  is  liable  as  one  of  the  share- 
holders. 

Verdict  for  the  plaintiff. 

ByleSy  Serjt,  and  Hawkins,  for  the  plaintiff. 
WUkins,  Seijt,  and  Wise,  for  the  defendant 

[Attonue»— j?k»bs€^,  and  B.  W.  CMd^worthtf.] 


Babton 

V. 

HxTTCHnrsoF. 


VOL  n.  AAA  N.  P. 


May  26fA. 
Wbereamm 


OASES  AT  insi  PRms, 

BEFORE   MB.  JUSnCE   WILLIAMS. 

(F%o  BoJtfw  t^  Lord  Chief  Jutiic^. 


West  v.  Wheeleb. 
JlIeBT. — ^The  plaintiff  in  this  action  had  been  in  the  ha- 
^^^lAced  itoa  ^^^  ^^  Supplying  the  defendant's  wife  with  articles  of  dress, 
wife  who  wu  and  had  also  advanced  her  the  snm  of  50L,  having  indosed 
husband,  and,  at  her  request  a  bank  post  bill  for  that  amount  in  a  pared 
oMMie^'Sehus-  Containing  some  dresses.  After  her  death  the  plaintiff 
band  proiniaed  demanded  repayment  of  the  loan  fix)m  the  defendant,  who, 

to  repay  the  *    ^ 

sum  "  when  although  he  declared  he  had  had  no  knowledge  whatever  of 

h^^^ut  sut-  the  money  having  been  borrowed,  and  expressed  his  did- 

ho^^yto  pl®*^^'*^^  *t  it>  undertook  to  pay  it  "  when  convenient  to 

the  loan, —  him."    Under  these  circumstances — 

iTeM,  that 

denroTogoti  Petcrsdorff,  for  the  defendant,  submitted  that  the  pkin- 
Sei^Sd  *^  niust  be  nonsuited. — ^There  was  no  evidence  of  mo- 
borrowed  the     ney  lent    Transmission  of  a  bank  post  bill  was  no  proof 

money  with  "  *  . ,  - 

the  sanction  of  that  money  was  lent,  unless  there  was  evidence  of  an 
o/thafahe  agreement  between  the  parties  to  treat  the  bank  post 
So^i^ii^t**^  bill  as  cash.  Again,  a  wife  was  not  an  agent  of  her 
he  had  ratified  husbaud  to  Contract  loana     In  the  present  case  there 

her  act. 

was  no  evidence  that  the  defendant  had  authorised  his 

wife  to  do  so,  on  the  contrary,  he  declared  he  had  no 
knowledge  of  the  loan;  and  this  was  confirmed  by  the 
mode  iu  which  the  bank  bill  was  transmitted.  Hence 
the  loan  to  his  wife  could  not  be  considered  a  loan 
to  the  defendant  As  to  the  undertaking  to  pay,  that 
made  no  difference,  as  it  was  made  without  consideration, 
and  a  man  was  not  bound  to  pay  the  debt  of  another  un- 
der a  promise  of  that  kind.  There  must  be  a  considera- 
tion. Moreover,  to  satisfy  the  Statute  of  Frauds,  such 
promise  must  be  in  writing,  here  it  was  only  verbal 

Talfourd,  Serjt,  in  reply. — ^As  the  wife  of  the  defendant 
was  living  with  him,  the  jury  may  well  infer  that  she  was 
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Etuthorised  by  him  to  receiye  the  money,  or  at  least  that 
»he  professed  so  to  be,  and  then  the  defendant's  promise  to 
the  plaintiff  would  operate  as  a  ratification  of  such  profess- 
ed agency, — at  any  rate,  there  was  evidence  enough  to  go  to 
the  jury  on  such  a  view.  Under  such  circumstances  a  va- 
luable consideration  was  not  necessary. 

WnJJAMS,  J. — ^I  think  there  is  decidedly  a  case  to  go  to 
the  jury.  I  shall  direct  them  to  find  for  the  plaintifi^,  if 
they  brieve  that  the  defendant's  wife  was  authorised  by 
him  to  borrow  the  money,  or  that  she  professed  to  be  so 
authorised,  and  that  after  her  death  he  ratified  her  act  I 
cannot  admit,  that,  under  such  circumstances,  a  valuable 
consideration  was  indispensable. 

Verdict  for  the  plaintiff — Damages  50L 
Talfaurdy  Seijt,  and  Hannan,  for  the  plaintiff. 
Peteradorff,  for  the  defendant 

[AitOTmea--^ranfftffays^  and  J/odJ] 


Sittings  at  Westminster  after  Trinity  Temiy  1849. 


BEFOEE  LORD  CHIEP  JUSTICE  WILDE. 


Assi 


Mastebs  v.  Babrets.  Juneieih. 


31JMPSIT  on  a  promissory  note  described  as  payable  Ist.  it  is  no 
to  bearer.    Pleas,  inter  alia,  non  assumpsit;  and  that  the  an  instrumeat 

J.  described  in 

ue  oedantion  m  a  prominoiy  note  payable  to  bearer,  mu^  in  fiujt,  payable  to  the  maker^s 
o^order,  and  indorsed  over. 

2iid.  Eyidenoe  of  the  transference  of  such  an  instmrnent  to  the  plaintiff  is  not  neoesMiy. 

8rd.  The  eodstenoe  of  a  blot  after  the  first  indorsement  on  such  an  instrument  does  not  render 
It  obligatoiy  on  the  plaintiff  to  prove  that  there  was  no  special  indorsement, 
tn  «^'  ^-  ^"^  ^"^'^t  that  a  promiflsory  note  given  for  an  illegal  consideration  was  timnsferred 
^  the  plaintiff  after  it  was  due,  the  onus  probandi  that  it  was  transferred  before  it  became 
™®^  not  rest  on  the  plaintiff. 

vth.  The  Court  will  amend  a  plea,  alleging  that  a  promissoiy  note  was  given  "  for  money  lost 
y^«  J.  G.,  by  playing  at  a  certain  illegal  game,  to  wit,  the  game  of  blind  hooky,"  by  inserting 

n?*^"  M»d  othors^after  "J.  a,"  and  by  substituting  theword  "  hazaid"  for  "  blind  hooky." 
«iJ  pl^  M  thus  amended,  is  not  demurrable  for  omitting  the  names  of  the  parties  to  whom 
^nwMWy  was  lost 

AAA  2 
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1849.  liote  was  originally  given  for  an  illegal  consideration,  m 
for  money  lost  at  play,  and  was  transferred  to  the  plaintiff 
after  it  had  become  due. 


Mabtkbs 

V. 
BABBm. 


On  behalf  of  the  plaintiff  a  promissory  note  was  put  k 
made  by  the  defendant,  and  payable  to  his  own  order,  vith 
an  indorsement  over  in  blank. 

Bylea,  Serjt,  for  the  defendant,  objected,  that  there  iras 
a  fatal  variance  between  the  statement  in  the  declaration 
and  the  evidence;  the  note  was  described  in  the  declara- 
tion as  payable  to  bearer,  instead  of  payable  to  the  maker's 
own  order. 

Hawkins,  for  the  pliuntiff. — A  note  made  payable  to 
the  maker's  own  order  was  incomplete  until  indorsed;  the 
indorsement  was  an  essential  part  of  such  an  instrument, 
which  was  then  rightly  described  as  a  promissory  note, 
payable  to  bearer.  This  was  expressly  laid  down  by 
Parke,  B.,  in  the  case  oi  Hooper  v.  WiUiams  (a);  and  in 
Brown  v.  De  Winton  (b)  CoUman,  J.,  said  it  was  a  sufficient 
description,  if  not  demurred  to. 

Wilde,  C.  J. — On  the  authority  of  these  cases  I  must 
overrule  the  objection. 

Byles,  Seijt.,  then  contended,  first,  that  as  the  note  was 
of  so  irregular  a  form,  and  did  not  appear  on  the  face  of  it 
to  be  assignable,  some  evidence  of  its  transference  to  the 
plaintiff  was  necessary  before  the  plaintiff  could  make  ont 
a  case;  secondly,  that  as  a  blot  appeared  immediately  after 
the  indorsement  of  the  defendant's  name,  it  was  incumbent 
on  the  plaintiff,  as  holder,  to  shew  that  there  was  not  ori- 
ginally a  special  indorsement,  which  had  been  since  obli- 
terated. Any  obliteration  on  the  face  of  a  note  must  be 
explained;  and  on  the  same  principle  the  plaintiff  ifss 

(a)  17  L.  J.,  Exch.,  316.  (h)  Id.,  C.  P.,  281. 
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bound  to  explain  an  obliteration  occurring  in  a  part  of  the  1849. 

note  which  he  himself  maintained  to  be  an  essential  part,  MAjnioia 

one  without  which  the  instrument  was  incomplete.  *• 


WiLDB,  C.  J.,  overruled  these  objections. — ^As  to  the 
blot  after  the  defendant's  name,  special  indorsementsi  usu- 
ally precede  the  name;  and  hence  it  was  most  unlikely 
that  the  blot  in  question  was  an  obliteration  of  any  such 
indorsement 

It  was  then  proved,  on  the  part  of  the  defendant,  that 
the  note  on  which  the  action  was  brought  had  been  given 
by  him  for  money  lost  at  hazard  to  one  John  Lowten  and 
some  other  parties.  There  was  no  evidence,  however,  how 
and  when  the  note  came  into  the  plaintiff's  hands. 

Byles,  Seijt,  then  submitted,  that,  as  it  was  now  proved 
the  note  had  been  originally  given  for  an  illegal  considera- 
tion, the  onus  probandi  that  it  was  transferred  to  him  be- 
fore it  became  due  devolved  on  the  plaintiff.  The  mat- 
ter was  one  peculiarly  within  his  own  knowledge.  The 
same  principle  would  apply  as  that  laid  down  in  Bailey  v. 
BidweU  (c). 

Wilde,  C.  J.,  held  that  the  defendant  was  bound  to  make 
out  his  plea  affirmatively. — It  was  the  policy  of  the  law 
that  promissory  notes  should  pass  from  hand  to  hand  like 
money;  and  it  was  only  on  proof  that  he  had  received  the 
note  after  it  had  become  due,  that  the  plaintiff  would  be 
held  to  have  taken  it  subject  to  all  its  equities. 

Bylea^  Seijt,  then  appUed  to  the  Court  to  amend  the 
defendant's  plea  in  conformity  with  the  evidence. — As  it 
stood,  the  plea  alleged  that  the  promissory  note  was  given 
"  for  money  lost  to  one  John  Lowten,  by  playing  at  a  cer- 
tain illegal  game,  to  wit,  the  game  of  blind  hooky,"  whereas 

ic)  13  M.  k  W.  73, 
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1849.        the  evidence  was,  that  the  money  was  lost  to  John  LoirteB 
"  and  others,"  by  playing  at  "  hazard'' 

Hawkins,  contr^ — ^The  plaintiff  knew  nothing  of  the 
other  parties,  and  had  made  no  inquiries  respecting  them, 
as  he  was  lulled  into  security  on  that  point  bj  the  fona  of 
the  defendant's  plea.  It  would  be  injurious  to  the  pkintif 
to  allow  the  amendments.  It  was  not  a  mere  slip,  for  the 
defendant  must  have  known  well  to  whom  the  money  vis 
lost,  and  what  the  game  played  at  was. 

WiLDB,  C.  J. — ^I  must  allow  the  amendments.  It  cannot 
be  material  to  the  plaintiff  whether  the  allegation  is  of 
money  lost  to  "  Lowten,"  or  to  "  Lowten  and  others;"  and 
as  to  the  second  amendment,  the  only  difference  between 
the  two  games  consisted  in  the  use  of  dice  in  the  one,  and 
cards  in  the  other.  The  new  rules  would  work  great  in- 
justice, if  the  power  of  amendment  was  not  liberally  exer 
cised  by  the  Courts. 

The  amendments  were  accordingly  made. 

Hawkins  submitted,  that  the  plea,  as  amended,  was  de- 
murrable, for  not  setting  forth  the  names  of  the  parties  to 
whom  the  money  was  lost 

Wjxdb,  C.  J.,  overruled  the  objection. 

On  all  the  points  above  raised,  leave  was  given  by  the 
learned  Judge  to  the  counsel  on  either  side  to  move  for 
rules  and  cross-rules  respectively. 

Verdict  for  the  plaintiff 

Hawkins  and  R.  Miller,  for  the  plaintiff. 

ByUs,  Serjt,  and  Keane,  for  the  defendant 

[AttoTDiea^Vineent  <lb  Co.,  and  WalUr  <t  CoJ] 


c 
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1849. 

Ellis  v.  Cownb  and  Another. 

June  IM. 

ASK — ^This  was  an  issue  directed  from  the  Court  of  Where  a  book 

Chancery  to  ascertain  whether  the  plaintiff  had  been  in-  vateiy^Sy  the 

duced  by  fiuud  and  deceit  to  give  to  one  of  the  defendants  ^^^^'^^ 

security  for  the  purchase-money  of  his  business  by  the  from  certain 

•^  *  slips  of  paper, 

other.  on  which  the 

daily  transao- 
tions  of  his  bu- 

In  the  course  of  the  cause,  MiUer,  for  the  defendant,  siness  were  en- 
proposed  to  put  in  evidence  a  book,  which  purported  to  be  there  wm  no 
made  up  from  the  slips  of  paper  on  which  the  daily  trans-  J^^^^  ^, 
actions  of  the  defendant's  business  (that  of  a  pawnbroker)  curateiyoopied 

by  him  : — 

were  entered.     In  the  ordinary  course  of  business,  these  Held,  that  the 
entries  were  copied  into  a  book,  and  in  the  present  case  admisdWe^M 
the  slips  of  paper  were  carried  to  the  defendant's  private  ^^1^5^* 
residence,  and  copied  by  him  personally.    There  was  no 
proof  that  this  was  correctly  done,  further  than  that  one  wit- 
ness had  fit>m  time  to  time  seen  the  defendant  enter  a  few 
of  the  items,  which  in  these  instances  were  correctly  copied. 

Byles^  Serjt,  for  the  plaintiff  objected  to  the  book  being 
received  in  evidence.  As  no  one  was  in  the  habit  of  seeing 
the  book  but  the  defendant  himself,  it  would  be  allowing 
Urn  to  make  his  own  evidence. 

MUler,  contrit. — It  was  the  policy  of  the  law  to  favour 
the  admission  of  books  of  accounts  as  evidence.  In  the 
present  instance  it  was  the  only  book  by  which  the  state 
of  defendant's  business  could  possibly  be  ascertained. 

Wilde,  C.  J. — I  think  the  book  is  not  sufficiently  authen- 
ticated. It  was  written  by  the  defendant  himself,  and 
kept  privately  in  his  own  possession.  The  Courts,  it  is 
true,  are  inclined  to  extend  the  effect  of  tradesmen's  books; 
and  hence,  books  kept  openly  in  a  shop,  and  to  which  the 
shopmen  have  access,  and  in  which  entries  are  originally 
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made,  or  even  into  which  items  are  copied  firom  other 
books,  have  been  admitted  as  evidence,  although  they  were 
written  by  a  party  to  the  action.  But  here  the  case  is  dif- 
ferent; and  I  do  not  think  it  would  be  consistent  with  the 
principles  of  evidence  to  admit  the  book  now  proposed  to 

be  put  in. 

Verdict  for  the  plaintiff 

Byles,  Seijt,  and  PvUeviy  for  the  plaintiff. 

Hwrnfrey  and  Miller^  for  the  defendant 

[Attornies— ^/o^uer,  and  Haimer^ 


June  SiOth.  GATJiirrLBTT  v.  Whitworth  and  Others, 

irt.  In  an  ao-    |^ ASE  for  a  nuisance  arising  from  the  stenches  and  of- 

tion  for  a  nui-     ^       .         ,   ,  .  i  i  . 

8anoe,anarcbi-  fensive  Sights  Occasioned  by  the  defendants  in  the  course 
fpithtMhc^Uy  ^f  their  business  as  scavengers.  The  defendants  were  the 
tftL^^^^  "  London  Street  Cleansing  Company,"  and  accumulated  the 
depredatedthe  filth  they  swcpt  up  from  the  Streets  at  the  Adelphi-wharf, 

value  of  the  ,  .  /.         ,      i^  rm     ^   .     -ir. 

houses  in  the    whence  it  was  shipped  off  as  manure.      The  plaiotins 

ho^.    ^        house  overlooked  the  wharf,  and  was  hence  depreciated 

2nd.  Theoc-  in  value  by  the  nuisances  complained  of  in  the  declara- 

cnpationofa        ,  ^  ^ 

tenement  by  a   tlOn. 
public  Com- 
pany in  Sep- 
tember is  not 
to  be  inferred 
firom  the  pay- 
ment of  rates 
in  respect 


Byles,  Seijt,  for  the  plaintiff,  to  prove  the  depreciation 
in  the  value  of  the  houses  overlooking  the  wharf,  put  an 
architect  into  the  witness  box,  who  knew  the  locality,  and 


thereof  by  the   asked  his  opinion  as  to  the  fact 

Company  in 


the  AprU  pre- 
yious,  coupled 
with  the  fihct 
of  the  same 
business  being 
continuously 
carried  on 
there. 


WUkinSf  Serjt,  for  the  defendants,  objected,  that  that 
was  precisely  the  question  the  jury  had  to  decide. 


WiLDB,  C.  J.,  allowed  the  question  to  be  put,  on  the 
8rd.  A  letter  ground,  that,  in  some  localities  stenches  and  offensive  sights 

Agned  by  pro- 
curation is  ad- 
missible, if  unexplained,  to  proye  an  admission  of  the  authorahip  of  a  fomer  letltr. 
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in  a  like  degree  might  not  affect  the  value  of  houses,  and        i849. 
the  witness,  from  his  knowledge  of  the  locality,  might  tell     g^xjntlett 
whether,  in  this  instance,  they  did.  „ ^ 

To  prOTe  the  occupation  of  the  wharf  by  the  defendants 
since  September,  1847,  a  rate-collector  was  put  into  the 
box,  who  could  only  depose,  however,  to  having  received 
the  rate  up  to  April,  1847.  As  it  was  already  shewn 
that  the  wharf  had  been  continuously  used  as  a  depot 
for  the  street-scavengers,  Byles,  Serjt,  contended,  that 
the  jury  might  couple  the  two  facts,  and  be  warranted  in 
inferring  that  the  Company  still  continued  their  occupa- 
tion of  the  wharf 

WHkinSy  Seijt,  contri. 

Wilde,  C.  J.,  held,  that  the  evidence  was  inadmissible. 
A  letter  was  then  put  in,  signed  "  The  London  Street 
Cleansing  Company,''  and  which  contained  an  admission 
that  the  wharf  in  question  was  occupied  by  the  Company. 
To  show  that  Holland,  one  of  the  defendants,  was  bound 
by  this  admission,  another  letter  was  proposed  to  be  put 
in,  which  was  signed  by  procuration  for  him,  and  which  re- 
cognised the  term  "  The  London  Street  Cleansing  Com- 
pany "  as  a  description  of  himself 

WilkinSy  Serjt,  objected,  that  an  admission  in  a  letter 
signed  merely  by  procuration  did  not  bind  the  party  for 
whom  it  was  signed. 

WiLDB,  C.  J.,  thought  it  sufficient  to  go  to  the  jury,  if 
the  letter  was  unaccompanied  by  any  explanation  on  the 
part  of  the  defendant  Holland. 

Verdict  for  the  plaintiff. 
Byles^  Serjt.,  for  the  plaintiff. 
WiOcinSy  Serjt,  for  the  defendant 

[Attomies— Jfin«A  o^  Smithy  and  WiUcins  dt  Cb.] 
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/vneSSfu^  Shepherd  v.  Phuifs. 


AsST 


Where  the  de-  ZJLSSTJMPSrT. — ^Moiiey  had  and  received,  and  money 
mercial  travel,  lent.  Plea,  non  assumpsit  The  defendant  in  this  action 
iewTw^e  ^  ^^  ^®^  employed  by  the  plaintiff  as  a  commercuil  tra- 
plaintiff  to  de-  yeller,  but  was  dismissed  in  consequence  of  a  change  by 
wanm  from  the  the  latter  in  the  mode  of  canying  on  his  businesa  He 
iras  then  employed  by  some  other  commercial  booses  u 


to  u  w^^  a  traveller  on  commission,  and  he  subsequently  agreed 
ovtoftheoom-  with  the  plaintiff  to  collect  his  outstanding  debts,  on  the 

miarion  the  de-  .  , 

fendantwasto  following  terms : — ^The  defendant  was  to  make  no  charge 
ot£«nploy-  ^^^  collecting,  but  was  to  appropriate  11  per  day  out  ol 
that^  the  sums  he  might  receive  on  the  plaintiff's  account,  for 

mif^t  be  reco-  the  purpose  of  defraying  the  expenses  of  his  journey,  and 
oonntformo-  v&s  to  repay  the  amount  out  of  the  sums  he  should  re- 
™y  ^**  ceive  as  conmiission  firom  his  other  employers  on  his  re- 

turn. The  defendant,  it  appeared,  had  stated,  that  be 
would  be  unable  to  defray  the  expenses  of  his  journey 
without  some  such  arrangement  He  had  not  accounted 
for  a  sum  of  1242^,  which  was  equal  to  12.  a  day  during 
his  journey;  and  to  recover  this  amount  the  present  ac- 
tion was  brought. 

At  the  close  of  the  plaintiff's  case,  Byles,  Scrjt,  for  the 
defendant,  submitted  that  the  plaintiff  miist  be  nonsuited, 
on  the  ground  that  the  evidence  did  not  support  the  de- 
claration. The  money  was  not  money  lent  to  be  repwd 
on  demand,  but  was  lent  on  a  special  contract  to  be  re- 
paid out  of  a  specified  fund,  namely,  out  of  the  funds  to  be 
received  by  the  defendant  from  his  other  employers  tf 
commission.  Hence,  no  action  would  lie  on  the  common 
count  for  money  lent;  but  the  plaintiff  ought  to  have  al- 
leged the  special  contract,  and  the  breach  thereof.  Neither 
would  the  count  for  money  had  and  received  aid  the 
plaintiff's  case,  for  the  evidence  showed  that  the  defend- 
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ant  was  entitled  to  appropriate  part  of  the  money  to  his        i849. 
own  use. 

Wilde,  C.  J. — It  appears  to  me,  that  part  of  the  monies 
were  received  to  the  plaintiff's  use,  and  a  part,  amounting 
to  12.  a  day  during  his  journey,  was  money  lent  to  the  de- 
fendant to  be  repaid  at  request  The  statement  respecting 
the  commission,  I  think,  was  merely  an  inducement  to 
the  plaintiff  so  to  lend,  and  that  the  repayment  was  not 
to  be  dependent  on  his  receiving  money  on  commission. 
It  was  merely  pointing  out  a  fund  or  source  out  of  which 
the  defendant  would  be  able  to  repay.  In  my  opinion, 
therefore,  the  action  on  the  common  counts  will  lie. 

Leave  was  given  to  Byles^  Serjt,  to  move  upon  the  point 

WUkins,  Serjt,  for  the  plaintiff. 
ByUsy  Serjt,  for  the  defendant 

[Attomies— ^Am^,  and  PoUer  db  Co.] 


Sittings  cut  OuHdhaU  after  Trinity  Term. 


BEFORE   LORD  CHIEF  JUSTICE   WILD& 


Adams  v.  PETEBa 

ASSUMPSIT  for  money  had  and  received. — ^The  plain-  i^  a  London 
tiff  in  this  action  had  executed  a  power  of  attorney,  au-  J^J^J^^l* 
thorisiQg  Messrs.  Masterman  &  Co.,  in  which  firm  the  witnaaeaato 
defendant  was  a  partner,  to  sell  6282^  Consols.    The  power  bosiiftea  of 
was  transmitted  to  Masterman  &  Co.  through  Messr&  ^  ^ 

2nd.  Svi* 
deoce  of  the  ooune  of  bneineBs  and  custom  of  London  bonkers,  is  admisable,  to  explain  the 
authority  meant  to  be  given  to  a  Ixmdon  banker  by  a  power  of  attorney  to  sell  ftook«  aent 
tbrough  a  ooontry  banker. 
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1649.  Adams  &  Warren  of  Shrewsbury,  the  plaintifTs  bankars,-  of 
whom  Masterman  &  Co.  were  the  London  agents.  They 
sold  the  stock  accordingly,  and  placed  the  proceeds  to  th.^ 
credit  of  Adams  &  Warren,  their  country  correspondents, 
to  whom  they  had  subsequently  paid,  and  from  whomtkey 
received,  large  sums  in  the  course  of  business.  Ultimate] y, 
Adams  &  Warren  failed,  and  this  action  was  brought  to 
recover  the  proceeds  of  the  stock,  as  money  had  and  re- 
ceived to  the  plaintiff's  use. 

Martin,  for  the  defendant,  proposed  to  give  evidence  of 
the  custom  and  course  of  business  of  London  bankers  with 
respect  to  their  dealings  with  country  correspondents^  in 
order  to  shew  that  there  was  no  accountability  between 
the  London  bankers  and  the  customers  of  their  country 
correspondents,  but  that  all  monies  received  to  the  use  of 
the  latter  were  at  once  paid  to,  or  placed  to  the  credit  of 
the  country  bankers,  of  whom  alone  they  were  the  agenta 
This  would  explain  the  real  meaning  of  the  power  of  sale 
given  to  Masterman  &  Co. 

WcUsonf  for  the  plaintiff,  objected  to  the  admission  of 
this  evidence.  Such  a  custom  could  not  be  inquired  into, 
in  order  to  control  the  effect  of  a  written  power  of  sale, 
nor  could  a  custom  be  set  up  without  pleading  it 

WiLDB,  C.  J.,  admitted  the  evidence. — ^It  was  not  given 
to  set  up  a  custom,  but  to  shew  what  authority  was  really 
meant  to  be  conferred  by  the  instrument  in  question. 

A  witness,  who  stated  he  had  been  for  many  years  a 
London  stockbroker,  but  had  never  been  a  banker,  or 
even  employed  in  a  banking  house,  was  then  asked  bj 
Martin,  what  the  course  of  business  was  among  the  Lon- 
don bankers. 

Watson  objected,  that  he  was  not  competent  to  give 
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evidence  on  that  point    He  possessed  no  special  means  of        i849« 
knowledge  on  the  subject  of  banking.  Adams 

V, 

WiLDB,  C.  J.,  overruled  the  objection-  PwiBa. 

WatsMi  and  KeanSy  for  the  plaintiff. 
Martin  and  Bramweli,  for  the  defendant. 
[Attomiefr— 2>o&Wy  and  Hughea  <t  Co.] 


COURT  OF  QUEEN'S  BENCH. 


Sittings  at  Westminster  after  Michaelmas  Term,  1848. 

BEFORE  MR.  JUSTICE  ERLE. 

(TTAo  sat  for  the  Lord  Chief  Justice). 

1848. 
Eeanb,  Executor  of  James  Kbane,  v.  Jawes.  ^^^'  ^** 

Assumpsit  by  the  plaintiff,  as  executor  of  the  payee,  In  »  action 
against  the  defendant,  as  the  maker  of  a  promissory  note  against  the 
for  485t,  dated  the  19th  day  of  April,  1845,  and  payable  ^^J^ 
on  demand,  with  interest  at  5Z.  per  cent  per  annum.  ?^/?'jj^5?'' 
Plea,  that  the  defendant  did  not  make  the  note.  defendant  had 

E leaded  that 
edid  not 

On  the  part  of  the  plaintiff,  a  witness  named  Hall  was  make  the  note, 
called,  who  stated,  that  he  saw  the  defendant  sign  the  poMd,  maddi- 

not^  tion  to  proof 

^^^  of  defendant's 

^  handwriting 

To  corroborate  this  evidence,  of  the  nm^ 

tore  of  the 
note,  to  put  in 
«n  mistamped  agreement  between  the  nme  parties,  of  the  aoie  date  as  the  note,  in  which  it 
^  ndted,  that  the  one  had  bought  of  the  other  the  lease  of  a  public  house  iar  4$6l.,  and 
^  ffhen  a  noUfor  Ihatium  at  a  iecurUyfor  the  purchase  mcney,  and  by  which  it  was  agreed, 
w^  the  Tendor  dionld  hold  the  lease  of  the  house  taU  the  purchase  money  was  paid  :—J7e((^ 
Hiat,  as  the  agreement  was  one  that  ought  to  haye  borne  a  stamp,  it  was  not  reoeivable  hil 
^^^^^eo£%,  even  for  the  pinpose  of  proring  the  admiMioD  contained  m  the  reoUd. 
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1848*  0.  Clarky  for  the  plaintiff,  proposed  to  put  in  an  un- 

stamped agreement,  executed  by  the  plaintiff's  testator 
and  the  defendant,  and  witnessed  by  the  witness  HalL 
This  agreement  was  as  follows: — 

'*  Memorandnin  of  agreement  made  and  entered  into  this  9tK  dsf 
of  April,  1845,  between  Edwin  Janes,  of  Singleton-street,  Hoxtoo, 
in  the  county  of  Middlesex,  licensed  victualler,  of  the  one  part,  and 
James  Keane,  of  St.  John-street-road,  in  the  county  of  Middlesex,  of 
the  other  part. 

**  Whereas  the  said  Edwin  Janes  hath  agreed  to  purchase  from  the 
said  James  Keane  a  certain  messuage,  public-house,  and  premises, 
situate  in  Singleton-street,  Hoxton,  in  the  parish  of  St.  Leonard, 
Shoreditch,  in  the  said  county  of  Middlesex,  at  and  for  the  price  or 
sum  of  four  hundred  and  eighty-five  pounds;  and  the  said  premiss 
have  this  day  been  duly  asmgned  to  the  said  Edwin  Janes,  his  exe- 
cutors, administrators,  and  assigns,  and  a  recdpt  for  the  said  cod- 
fliderati(m  money  hath  been  endorsed  and  signed  upon  the  said  as- 
dgnment,  but  no  part  of  the  said  consideration  money  hath  been 
paid  to  the  said  James  Keane ;  and  tkerrforfy  the  said  Edwin  Jana 
hath  given  to  the  eaid  James  Keane  his  promissory  note  for  the  said 
sum  of  four  hundred  and  eighty-five  ponndsy  payahU  with  interest  thereon 
at  the  rate  of  five  pounds  per  oerU, per  annum^  with  an  ezpresB  under- 
standing and  arrangement,  that  he,  the  said  James  Keane,  sludl  hold 
the  lease  and  assignment  of  the  said  premises  until  the  said  sum  of 
four  hundred  and  eighty-five  pounds  and  all  interest  as  aforesaid  hath 
been  fully  paid  and  satisfied,  as  and  for  a  further  and  better  aecnritf 
for  payment  of  the  said  purchase  money  and  interest.  Now,  there- 
fore, it  is  agreed  by  and  between  the  said  parties  hereto,  that  the 
said  lease  and  assignment  are  left  in  the  hands  of,  and  dqKwited  with, 
the  said  James  Keane,  for  the  further  and  better  securing  to  him,  the 
said  James  Keane,  the  said  sum  of  four  hundred  and  eighty-fite 
pounds  and  interest  as  aforesaid;  and  that,  when  and  so  soon  as  the 
said  Edwin  Janes  shall  have  fully  paid  and  satisfied  the  said  Jamei 
Keane,  his  executors  or  administrators,  the  said  sum  of  four  hundred 
and  eighty-five  pounds,  and  all  interest  as  aforesaid,  then  and  there- 
upon he,  the  said  James  Keane,  shall  deliver  up  to  the  said  Edwin 
Janes,  his  executors  or  administrators,  the  said  lease  and  assignment 
safe,  whole,  and  uncancelled.  As  witness  the  hands  of  the  said  par^ 
ties  the  day  and  year  first  above  written. 

(Signed)        "  Edwik  Jaseb, 
"  Jaxkb  Ksajtb.** 

<<  Witness,  R.  Hall,  15,  Lincohi's-inn-fields." 

BaU,  for  the  defendant,  objected,  that  this  agreement 
could  not  be  receiyed  in  evidence,  as  it  was  not  stamped, 
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and  it  related  to  a  matter  above  201  in  value,  and  was        i848. 
connected  with  the  present  transaction. 

(7.  Olarky  for  the  plaintiff. — I  do  not  propose  to  put  it 
in  as  an  agreement,  but  for  a  collateral  purpose.  It  is  not 
as  the  means  of  fixing  a  liability  on  the  defendant,  but  as 
the  means  of  shewing,  that,  on  a  particidar  day,  the  de- 
fendant made  an  admission  of  the  genuineness  of  the  bill. 
It  is  the  same  as  if  evidence  was  offered  of  a  verbal  ad- 
mission made  by  tlie  defendant  on  that  day.  All  the  cases 
establish  the  distinction,  that,  where  the  object  of  the 
evidence  is  by  the  document  itself  to  establish  a  liability, 
it  cannot  be  admitted  without  a  stamp;  but  where  it  is  to 
afford  evidence  of  a  past  transaction,  it  is  admissible  with- 
out a  stamp. 

Eble,  J.,  (having  looked  at  the  agreement). — I  think  it 
is  so  connected  with  the  note  which  is  sued  on,  as  to  make 
it  inadmissible. 

The  agreement  was  rejected. 

For  the  defendant  witnesses  were  called,  who  stated, 
that  they  believed  that  the  signature  to  the  note  was  not 
of  the  defendant's  handwriting. 

Verdict  for  the  plaintiff  (a). 

0.  Clark,  for  the  plaintiff. 
BaU,  for  the  defendant. 

[Attomies— 2>.  Keaney  and  MUU.] 

(a)  The  cases  in  which  an  un-  not  be  receivable  for  want  of  a 
stamped  instroment  is  receivable  pA>per  stamp,  will  be  found  re- 
in evidence  for  collateral  pur-  ferred  to  in  Stark,  on  Evidence , 
poeee,  whidi  in  other  cases  would  Vol.  3,  p.  1038. 


Xr.  2}ci. 


CISES  AT  5ISI  FBIUS, 


OfnEULiS  r  Batdus. 


iz  m  atf!=tm      31  \I.T«I IOCS  f  rot!ccnri:4L — Tlic  dedaiadon  stated,  that 

71-^   ic  iL-e  ^z]i  of  Ac^Tzst,  1S43,  tihe  defioidaiit  malicioiislj 

■«ai^  a  J  i.  ^^^^a  ^^  jLkiriiff  to  be  taken  into  costodj,  and  taken 


•^•^^^  m  a^  i^rf ,««  Mr.  Alienran  Hnmphen',  on  a  diaige  of  haTiii; 
r^.c  X  3«  3ne-  :<«£  ^^^^^  ^^  ^  ^'^  ui  Angel  Allej,  Bishopsgate  Street; 
'2iaal:s,  ^cm  ^^'^  ^^^^  ^^  dcfczidaot  malicioasly,  and  without  piobaUe 
yriw.  OL  a*  ^^^j^e.  ca  lie  lt"ih  of  Set.;^nber,  1843,  caused  an  indict- 
irmsu^L  >5  cpent  to  l«e  fiffefciTed  against  the  plaintiff  and  others,  at 
err  iLtiik^c     ti-e  LL=.i?a  Sesd-jns.  for  a  riot,  <hi  which  indictment  tiie 


was  ac»::^tted 


It  ai  jear^  that  the  thorc*ugh£ue  of  Angel  Alley  bad 

:<en  s^cri^  nscer  an  order  of  Sir  John  Pirie,  Bail,  and 

^:    }£r.  AI  Itrrr^Ti  Co  jiel^nd :  and  that  the  plaintiff  had  assisted 

is  i-illinr  d yn  a  h.>ardiaz  which  had  been  put  up  across 

]^^^'i*^   the  allcT,  fcr  wiich  he  was  taken  into  custody,  and  afte^ 

rds  in-iijted  for  a  rioc  and  acquiued. 


"•^•f^*?  tie 


1  .Tl 

<tra«  .-a  ut 


tctt^  »:<  vi:        I*  ^^^  proTed.  that,  when  the  diai]ge  was  heard  before 
Kr.  Aliennan  Hmcpheiy,  the  defendant  gare  evidenoe 
1^  •u^   in  suTT-^rt  of  iu  and  that  on  the  back  of  the  indictment, 
ui«  ffL-Afv-v  c<    the  first  name  was  that  of  the  defendant 


hr   v^.ks  t^ 


tx'ft. 


As  to  that  part  of  the  case  which  related  to  the  prefe^ 
rin^  the  indictment  at  the  London  Sesdons,  the  defence 
was.  that  the  defendant  had  not  caused  that  indictment 
to  be  pr^ferr^,  although  his  name  was  put  on  the  back  of 
it  as  that  of  the  first  witness  in  support  of  it 

To  substantiate  this  defence,  Mr.  Charles  Pearson,  the 
city  solicitor,  was  caUed  He  stated,  that  he  preferred 
the  indictment  at  the  London  September  Sessions  of  18i3> 
by  order  of  Mr.  Alderman  Copeland 

fl^iw*  HiU.  for  the  defendant,  proposed  to  askMr.Pearson 
whether  the  defendant  had  desired  him  not  to  prosecute 
on  his  account 
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Edwin  James,  for  the  plaintiff,  objected,  that  what  the  1848. 

defendant  said  to  Mr.  Pearson  could  be  no  evidence  against  obtxbxan 
the  plaintiff. 


Batemav. 


Eble,  J. — ^We  ought  not  to  hear  what  the  defendant  said 
to  Mr.  Pearson;  but,  as  it  is  very  important  to  shew  who 
was  the  prosecutor  of  the  indictment,  Mr.  Pearson  may  be 
asked,  whether  the  defendant  ever  desired  him  not  to  pro- 
secute on  his  behalf. 

The  question  was  put  in  that  form;  and  Mr.  Pearson 
stated,  that  the  defendant  desired  him  not  to  prosecute  on 
his  behalf,  but  said  that  he  was  willing  to  give  evidence, 
or  any  information  that  Mr.  Pearson  required. 

Edwin  James,  in  reply,  contended,  that  the  mere  fact 
of  Mr.  Alderman  Copeland  having  given  an  order  that  the 
indictment  should  be  preferred,  was  no  proof  that  the  de- 
fendant did  not,  jointly  with  him,  cause  the  indictment  to 
be  preferred. 

Verdict  for  the  plaintiff— Damages,  lOOL 

Edwin  James  and  Hawkins,  for  the  plaintiff. 
Qumey  and  Hugh  Hill,  for  the  defendant. 
[Attomies— i2.  AMe^y  and  Pearson.] 


In  the  ensuing  term,  Qumey  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial  on  grounds  quite 
unconnected  with  the  point  above  reported. 
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CASES  AT  NISI  PBIUS, 


io4o« 


BEFORE  LORD  DEKMAN,   a  J. 


An  action  on 
the  Btat.  9  & 
10  Vict.  c.  93, 
for  compennt- 
ing  the  &mi- 
lies  of  persons 
Icilled  by  aod- 
dents,  can  only 
be  maintained 
in  cases  where 
the  deceased 
could  have 
maintained 
the  action,  if 
aliye;  there- 
fore, if  in  an 
action  where 
the  death  is 
alleged  to  have 
been  caused 
by  the  negli- 
gence of  the 
defendants' 
servants,  it 
be  shown 
that  deceased 
by  his  own 
negligence  or 
carelessness 
contributed  to 
the  accident, 
the  defendant 
would  be  enti- 
tled to  a  ver- 
dict. 

The  rule  as 
to  this,  in  ac- 
tions on  this 
statute,  is  the 
same  as  if  the 
injured  party 
himself  had 
brought  the 
action. 


Sophia  Titokeb,  Widow  and  Administratrix  of  Gbobgb 

TUOKBB,  V.  CHAPUIf  &  HORNK 

OaSE  on  the  stat  9  &  10  Vict  c.  93,  by  the  plaintiff  as 
administratrix  of  George  Tucker,  deceased.  The  declara- 
tion stated,  that  the  deceased  was  killed  by  a  crate  of  goods 
falling  upon  him  by  reason  of  the  negligence  of  the  defend- 
ants' servants  (a).  The  action  was  brought  for  the  bene- 
fit of  the  plaintiff,  as  his  widow.     Plea,  not  guilty. 

It  appeared  that  the  deceased  was  a  carman,  and  had 
taken  a  heavy  crate  containing  goods  to  Hamboro'  Wharf, 
a  wharf  of  the  defendants,  where  the  crate  was  raised  by 
means  of  two  hooks  and  a  chain  attached  to  a  crane  It 
was  proved,  that  the  hooks  used  on  this  occasion  by  the 
defendants'  servants  were  not  crate  hooks,  but  hooks  pro- 
per for  raising  barrels;  and  that,  on  the  crate  swinging 
round,  the  hooks  slipped  away»  and  the  crate  fell  on  and 
killed  the  deceased.  It  was  further  proved,  that  when  the 
hooks  began  to  slip,  the  defendants'  men  called  to  the  de- 
ceased to  get  away  from  under  the  crate,  which  he  did 
not  do. 

Sir  F.  Thesiffer,  for  the  defendants. — If  the  neglect  of  the 
deceased  in  not  getting  out  of  the  way  mainly  caused  the 
accident,  his  widow,  the  plaintiff,  cannot  succeed  in  this 
action;  as,* by  the  provisions  of  the  statute,  the  representa- 
tive can  only  maintain  the  action  where  the  deceased  could 
have  done  so,  if  alive  (6).  Now,  a  person,  who  by  his  own 
negligence  or  default  contributes  to  the  accident,  cannot 
recover  damages  against  another  for  the  negligence  of  the 
servants  of  that  other  in  causing  the  accident 


(a)  The  form  of  a  declaration 
on  this  statute  is  given  in  Pear- 
son's 2nd  edit,  of  Ghitty  &  Pear- 
son's Prec.  in  Pleading,  p.  266. 


(6)  By  the  stat.  9  &  10  Vict  c. 
93,  s.  1,  it  is  enacted,  "  That 
whensoever  the  death  of  a  person 
shall  be  caused  by  wrongful  act, 
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Lord  Dekxan,  C.  J.,  (in  summing  up). — ^The  rules  in  ac- 
tions brought  under  this  statute  by  representatives  are  the 
same  as  in  actions  brought  by  the  injured  parties  them* 
selves;  therefore,  if  the  deceased,  by  his  conduct,  leads  to 
the  accident,  an  action  under  the  statute  does  not  lie.  In 
the  present  case,  the  deceased's  being  under  the  crate  at  all 
after  it  was  raised,  might  be  in  some  degree  an  incautious 
act  on  his  part ;  and  it  appears  that  he  had  warning  to  get  out 
of  the  way.  But  then,  was  that  warning  early  enough  ?  If 
his  not  attending  to  the  warning  was  his  own  fault,  the  de- 
fendants would  be  entitled  to  a  verdict.  But  it  often  hap- 
pens that  such  warnings  are  given  when  it  is  too  late  to 
avoid  the  danger;  and  even  if  there  were  time  to  escape 
it^  the  party  has  not  always  such  self-possession  as  to 
attend  to  the  warning  and  get  out  of  the  way.     You 


1848. 


neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as 
would  (if  death  had  not  ensued) 
bave  entitled  the  party  injured  to 
maintain  an  action  and  recover 
damages  in  respect  thereof,  then 
and  in  eveiy  such  case  the  person 
who  would  have  been  liable  if 
death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the 
person  injured,  and  although  the 
death  shall  have  been  caused  un- 
der such  circuinstanoes  as  amount 
in  law  to  felony." 

And  by  sect.  2  it  is  enacted, 
"  That  every  such  action  shall  be 
for  the  benefit  of  the  wife,  hus- 
band, parent,  and  child  of  the 
person  whose  death  shall  have 
been  so  caused,  and  shall  be 
brought  by  and  in  the  name  of 
the  executor  or  administrator  of 
the  person  deceased;  and  in  eveiy 
mch  action  the  jury  may  give  such 
damages,  as  they  may  think  pro- 
portioned to  the  injury  resulting 

B  B 


from  such  death  to  the  parties 
respectively  for  whom  and  for 
whose  benefit  such  action  shall  be 
brought;  and  the  amount  so  re- 
covered, after  deducting  the  costs 
not  recovered  from  the  defendant, 
shall  be  divided  amongst  the  be- 
fore-mentioned parties  in  such 
shares  as  the  jury  by  their  ver- 
dict shall  find  and  direct." 

By  sect.  3  it  is  provided,  that  on- 
ly one  action  shall  lie  for  the  same 
matter  of  complaint,  and  that  the 
action  be  brought  within  twelve 
calendar  months  after  the  death; 
and  by  sect.  4,  that  certain  parti- 
culars shall  be  delivered  with  the 
declaration;  and  by  sect.  6,  that 
the  act  is  to  extend  to  bodies 
corporate ;  and  that  the  word  '*  pa- 
rent "shall  include  father,  mother, 
grandfather,  grandmother,  step- 
&ther,  and  stepmother;  and  that 
the  word  ''child"  shall  include 
son,  daughter,  grandson,  grand- 
daughter, stepson,  and  step- 
daughter. 
b2 


732 


1848. 


CASES  AT  NISI  PRTOS, 

will  say,  on  the  whole  of  the  evidence,  whether  you  think 
that  the  defendants'  servants  caused  the  accident  by  their  < 
want  of  caution  or  negligence,  or  whether  the  deceased  was  i 
incautious  in  a  degree  which  contributed  to  the  accident 
If  you  think  the  former,  you  will  find  for  the  plaintiff,  if 
the  latter,  for  the  defendant 

Verdict  for  the  plaintiff — ^Damages,  JOOL 

Lord  Denman,  C.  J. — ^Do  you  find  that  the  deceased  was 
not  in  any  way  contributory  to  the  accident? 

The  Foreman  of  the  jury. — Not  at  alL 
Shee,  Serjt,  and  Hvgh  Hilly  for  the  plaintiff. 
Sir  F,  Theaiger  and  Willes,  for  the  defendants. 
[AttomieB— JP.  Miller,  and  N.  M&rphM.} 


Sittings  at  Westminster  after  Hilary  Term,  1849. 


BEFORE   MR.  JUSTICE  EBLE. 

{Who  saifor  the  Lord  Chief  Justice.) 


Feb.  13M.  Rboina  t;  Turner. 

In  an  indict-  Jl  ERJURY.— The  indictment  stated,  ''  That  heretofore, 
ju^,  it^iraa'^  to  wit,  on  the  16th  day  of  May,  1829,  one  William  Turner, 
A^^w^e^^     since  deceased,  made  and  published  his  last  will  and  tes- 

will,  and 

thereby  appointed  6.  his  executor : — ffetd,  that  the  production  of  the  probate  was  the  proper 
proof  of  tiUB  allegation  ;  but,  that,  if  it  had  been  neoeflsaiy  to  prove  that  A.  had  devised  real 
estates,  the  original  will  must  have  been  produced  and  one  of  the  attesting  witnesses  called. 

In  an  indictment  for  peijuty,  it  was  averred,  that  a  suit  was  instituted  in  the  PreitjgatiTe 
Court  by  C.  against  B.,  to  dilute  the  validity  of  a  oodidl  to  a  will: — ffdd,  that  the  produc- 
tion of  the  oriffinai  allegations  of  both  parties  in  the  suit,  signed  by  their  advocatei^  and 
proof  of  the  advocates'  signatures,  and  that  they  acted  as  advocates  in  that  courts  audi 
allegations  being  produced  from  the  registrar  of  that  court,  was  sufficient  proof  of  the  aver- 
ment, and  that  the  caveat  need  not  be  produced. 

On  the  trial  of  an  indictment  for  peijuiy,  assigned  on  an  a£B.davit  sworn  in  the  Qoeen's 
Bench,  proof  of  the  defendant's  signature  to  Uie  affidavit,  and  proof,  that,  under  a  jurat,  "sworn 
in  open  court  at  Westminster  Hall,  the  10th  day  of  June,  1846,"  the  woids,  "£^  the  Court,"  are 
in  the  handwriting  of  one  of  the  Masters  of  the  Court,  is  sufficient  evidenoe  of  the  swearing 
of  the  affidavit  in  the  Court  of  Queen's  Bench,  without  any  further  proof  that  the  T 
in  Court  when  the  affidavit  was  sworn. 
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ament,  and  thereby  appointed  one  John  Turner,  together  1849. 
vith  certain  other  persons,  that  is  to  say,  John  Homblow 
Pumer,  William  Binns  Wood,  and  William  Taylor  Abud, 
he  executors  thereof."  [It  then  stated  the  making  of  a 
codicil  of  the  11th  of  August,  1829.}  "  And  that  a  certain 
out,  on  or  about  the  25th  day  of  May,  1844,  was  instituted, 
ind  thereupon  prosecuted,  in  the  Prerogative  Court  of  the 
AjTchbishop  of  Canterbury,  in  which  suit  Matilda  Sarah 
Meryweather,  in  the  proceedings  and  said  suit  described 
as  Matilda  Sarah  Meryweather,  otherwise,  Maud  Sarah 
Meryweather,  was  plaintiff,  and  the  said  John  Turner, 
John  Homblow  Turner,  William  Binns  Wood,  and  William 
Taylor  Abud,  were  the  defendants,  and  in  which  said  suit 
the  validity  of  the  said  codicil  was  disputed;  and  that 
Marcus  Meryweather  Turner  did,  on  or  about  the  20th 
day  of  May,  1846,  print  and  publish  a  certain  pamphlet  of 
and  concerning  the  said  codicil,  and  of  and  concerning  the 
said  proceedings  so  instituted  by  the  said  Matilda  Sarah  Me- 
ryweather, as  aforesaid,  in  the  said  Prerogative  Court  as 
aforesaid.''  The  indictment  went  on  to  state,  that  the  de- 
fendant made  an  affidavit  before  the  Court  of  Queen's 
Bench,  and  caused  application  to  be  made  to  that  Court 
for  a  criminal  information  against  Mr.  Marcus  Meryweather 
Turner,  and  produced  this  affidavit,  for  the  purpose  of  ob- 
taining a  rule  to  shew  cause  why  such  information  should 
not  be  filed.    On  this  affidavit  perjury  was  assigned. 

To  prove  the  allegation  in  the  indictment,  that  Mr.  Wil- 
liam Turner  made  his  wiU,  and  appointed  the  four  execu- 
tors named  in  the  indictment,  Cockhum,  for  the  prosecu- 
tion, proposed  to  put  in  the  probate  of  Mr.  William  Tur- 
ner's wilL 

Shee^  Seijt,  for  the  defendant — I  submit  that  the  origi- 
nal will  must  be  produced,  and  one  of  the  subscribing 
witnesses  called,  as  the  will  of  the  testator  applies  to  lands 
as  well  as  personal  property. 
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1849.  Eblb,  J. — ^A  -win  may  in  law  have  two  operations — the 

one  as  to  realty,  respecting  which  the  ecclesiastical  courts 
have  no  jurisdiction;  the  other,  as  to  personalty  and  execu- 
tors; in  which  the  ecclesiastical  courts  have  sole  jurisdic- 
tion ;  and  therefore,  with  respect  to  the  latter,  the  evidence 
of  the  attesting  witnesses  is  not  necessary  here.  If  all  the 
matters  in  this  indictment  relate  to  personalty  and  execu- 
tors, the  probate  is  the  proper  proof;  but,  if  there  is  any 
question  here  rabed  as  to  whether  the  testator  devised 
lands,  the  ori^nal  will  must  be  produced,  and  one  of  the 
attesting  witnesses  called.  But,  if  it  is  only  to  be  shevn 
that  the  deceased  made  a  will,  and  left  certain  persons 
executors  of  it,  I  shall  hold  the  production  of  the  probate 
to  be  the  proper  proof 

The  probate  was  called  for,  under  a  notice  to  produce, 
(the  defendant  being  one  of  the  four  executors) ;  and  it  was 
produced,  and  so  much  of  it  read  as  shewed  the  date  of 
the  will  and  the  names  of  the  executors  to  be  as  stated  in 
the  indictment 

To  prove  the  suit  in  the  Prerogative  Court,  as  stated  in 
the  indictment,  an  officer,  from  the  Registrar's  Office  in  that 
court,  produced  from  that  office  the  original  allegation  put 
in  on  the  behalf  of  Miss  Matilda  Meryweather  Turner,  and 
the  original  allegation  put  in  on  behalf  of  the  executors 
in  answer  to  it 

8hee^  Serjt — ^The  caveat  should  be  put  in. 

Henniker,  for  the  prosecution. — The  caveat  is  a  mere 
notice. 

Shee,  Seijt — The  caveat  is  the  first  step  in  the  suit> 
when  a  will  or  codicil  is  to  be  contested  in  the  ecclesiasti- 
cal courts.  The  averment  in  the  indictment  is,  that  a  suit 
was  instituted ;  but  the  caveat  by  which  it  was  commenced 
is  not  produced,  neither  is  any  document  produced  un- 
der the  seal  of  the  eeclesiastical  court. 


TUBNEB. 
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Erle,  J. — The  allegations  produced  are  original  docu- 
ments from  the  Prerogative  Court,  and  I  observe  that  the 
one  is  signed  "J. Haggard,"  "Herbert  Jenner,"  and  the  other 
has  the  signatures  of  Dr.  Addams  and  Dr.  Harding  to  it 

The  oflScer  from  the  Prerogative  Court  proved  the  signa- 
tures of  the  four  advocates,  and  that  they  acted  as  advocates 
in  that  Court 

Erlb,  J. — I  think  that  is  suflBcient 

Shee^  Seijt — ^I  wish  to  have  it  proved  that  Mr.  Marcus 
Meryweather  Turner  published  the  pamphlet 

Erlb,  J. — There  is  no  order  in  proof.  It  must,  however, 
be  proved  before  the  case  for  the  prosecution  closes,  but  I 
cannot  direct  it  to  be  done  at  any  particular  part  of  the 
prosecutor's  case. 

The  original  affidavit  of  the  defendant,  on  which  the 
perjury  was  assigned,  was  produced.  It  was  proved,  that 
it  was  signed  "  John  Turner,"  in  the  handwriting  of  the 
defendant,  and  the  jurat  on  it  was  as  follows: — "Sworn 
in  open  Court,  Westminster  Hall,  the  10th  day  of  June, 
1846.    By  the  Court" 

It  was  proved,  that  the  words  "  By  the  Court"  were  in 
the  handwriting  of  Sir  Archer  Denman  Croft,  Bart,  one  of 
the  Masters  of  the  Court,  by  whom  the  jurats  of  affidavits 
are  signed  when  the  affidavits  are  sworn  in  Court. 

Sheey  Seijt — I  submit  that  this  is  not  sufficient  It 
should  be  shown  that  Sir  Archer  Croft  was  in  Court  when 
the  defendant  was  sworn  before  him  (a). 

(a)  In  the  case  of  Bex  v.  ^pen-  the  original  answer  was  produced, 

<^,  1  C.  <fe  P.  260,  the  defendant  and  the  defendant's  signature  to 

wag  indietedfor  peijuiyin  an  an-  it  proved,  and  a  clerk  from  the 

Bwer  in  Chancery.    On  the  trial,  Master's  office  in  Southampton- 
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lif49.  Erlb,  J. — We  have  here  proof  of  the  handwriting  of  the 

party  sworn,  and  proof  of  the  handwriting  of  the  officer 
who  is  authorised  to  administer  the  oatL  And  when  an 
officer,  thus  authorised,  writes  under  a  proper  jurat  the 
words  '^  Bj  the  Court,"  I  think  that  that  is  sufficient  eri- 
dence  that  the  affidavit  was  sworn  before  him,  and  pro- 
perly sworn  in  Court 

The  affidavit  was  read. 

Verdict — Not  guilty. 

CoMumy  Pearsofiy  and  Henntkery  for  the  prosecution. 
Shety  Serjt,  FtAy  and  Ogle,  for  the  defendant 
[Attornies— JSdir,  and  Sine  4k  RMnmm,'] 

buildings,  proved  Master  Trower^B  is  proved,  that  is  sufficient  eTi- 

fignature  to  the  jurat.     AhhoUy  denoe  that  the  puty  was  dnij 

C.  J.,  said,  *^  The  Courts  always  sworn;  and  if  the  place  at  which 

give  credence  to  the  mgnature  of  it  was  sworn  is  mentioned  in  the 

the  magistiate  or  ocHnmisaoner;  jurat,  that  is  suffident  eridenoe 

and  if  his  signature  to  the  jurat  that  it  was  sworn  at  that  place." 


Sittings  in  London  after  Hilary  Term,  1849. 

Austin  v.  Rumsbt. 

Evidence, that,  VyOVENANT  ou  a  mortgage-deed.  Plea,  non  est  fiwrtum. 
the  trial,  tSr  T^®  attesting  witness  was  not  called,  but  it  was  prorei 
Stt^^'lu-  ^y  *  ^^^^^  ^^  ^^«  plaintiT s  attorney,  that  he  had,  a  week 
neastoadeed  before  the  trial,  caUed  on  the  parents  of  the  attestiiur 

were  asked  .  i    •  . 

where  he  was.  Witness,  and  uquired  of  them  where  the  attesting  wit- 
Sat  he  wai  in  ^^^  ^^  ^^^  ^^^^  *^®y  informed  him  that  he  was  in 
Ameria,ia       America 

reasonable 

evidence  that 

^i'^^utthe  juriidifitionoftheGouTt,  eoaitolet  in  pnmf  of  hiB  handwriting  to  the  atteito- 
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Eble,  J. — ^I  think  that  an  inquiry  of  the  witness's 
parents  is  sufficient,  and  that  there  is  reasonable  evidence 
that  the  witness  is  out  of  the  jurisdiction  of  the  Court 

The  signature  of  the  defendant  to  the  deed,  and  the 
signature  of  the  witness  to  the  attestation  were  both  proved 
by   persons  who   knew  their   handwriting;    and  there 

was  a 

Verdict  for  the  plaintiflF. 

F.  Mobinson,  for  the  plaintiff. 

[Attomies — Franci8,  and  De  la  Mare,] 


First  Sitting  at  Westminster  in  Michaelmas  Term,  1849. 


BEFORE  MB.  JUSTICE  PATTESON. 


Bakee  and  Another,  Gent.,  Two  &c.,  v.  Merywbathbb.        j^ov,  3rd. 


Asi 


ISUMPSIT  on  two  attorney's  bills  of  costs,  the  one  if  the  attorney 

for  107i.  12«.  2A,  the  other  for  461  7«.  2d    Plea,  as  to  all  ^^nJtTt^mey 

beyond  107t  12&  2d,  non-assumpsit,  and  as  to  that  sum,  ^°^*^^^\^®' 

judgment  by  default  lease,  the  ie»- 

sor  is  the  per- 
son liable  to 

It  was  opened  by  Montagu  Chambers,  for  the  plaintiffs,  pay  the  attor- 
that  as  to  the  bill  for  1072.  12a  2d  there  was  no  dispute,  the  lessor  can 
but  that  as  to  the  bUl  for  462. 7s.  2d  the  defendant  intended  Jj^^^he"" 

lessee;  and 

this  is  BO  whether  the  lessee  takes  up  the  lease  or  refuses  to  do  so. 

A.  applied  to  his  attorney,  who  was  not  attorney  of  B.,  to  prepare  an  assignment  of  a  lease 

to  B.     The  attorney  recommended  an  underlease,  to  which  A.  objected,  as  being  more  ex- 

penaye — ^the  attorney  said,  "  Tou  wont  have  to  pay  it,  for  the  lessee  always  pays  for  the 

loae."     A.  gave  instructions  for  an  underlease,  and  his  attorney  prepared  it,  but  B.  would 


not  take  it  up  or  p^  for  it : — Mdd,  that  A.  was  liable  to  his  attorney  for  the  expenses  of 
reparing  the  underlease. 
If  an  actkm  be  brought  on  an  attorney's  bill,  and  (after  action  brought)  it  be  taxed,  on  the 


application  of  the  defendant,  without  anything  being  inserted  in  the  order  to  tax  as  to  the 
question  of  liability : — Stmble,  that  the  defendant  could  not  afterwards  deny  his  liability;  but, 
if  in  the  order  power  was  reserved  to  the  defendant  to  amend  his  pleas  after  the  taxation, 
he  might  stiU  deny  his  liability,  by  so  pleading  as  to  raise  that  question. 
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to  deny  his  liability;  and  with  respect  to  that,  it  ▼onld 
be  prored  that  the  defendant,  wishing  to  grant  a  lease  of  a 
brick-field  to  Mr.  Lov^roye,  he  instructed  the  plaintiff  to 
prepare  the  lease,  which  they  accordingly  did ;  bat  after  it 
was  prepared  the  plaintiffs  let  Mr.  LoTegrove  into  pos- 
session of  the  brick-field,  and  Mr.  Lovegrove  refiised  to  take 
up  and  pay  for  the  lease.  After  the  present  action  had 
been  brought,  the  defendant  obtained  a  judge's  order  far 
the  taxation  of  both  bills;  and  he  submitted,  on  the  au- 
thority of  the  case  of  Lee  v.  Jones  (a),  that  after  obtaining 
an  order  for  taxation,  a  defendant  could  not  deoy  his 
liability,  unless  the  order  contained  an  express  reserration 
of  the  question  of  retainer,  which  orders  of  this  kind 
sometimes  did. 

Pattsson,  J. — On  whose  appplication  was  this  taxation 
made? 

Montagu  Chambers, — ^The  defendant's. 

Pattbsok,  J. — ^At  the  time  the  case  of  Lee  v.  Jones  was 
decided,  these  orders  contained  an  imdertaking  to  paj 
what  should  be  found  to  be  due  That  is  not  so  now. 
But  I  think,  if  the  taxation  of  the  amount  is  in  the  i4>pli- 
cation  of  the  party  sought  to  be  charged,  it  is  too  much  to 
say  that  he  can  dispute  the  retainer  afterwards. 

HennikeTy  for  the  defendant. — Although  in  the  order  in 
this  case  the  question  of  retainer  is  not  expressly  reserred, 


(a)  2  Oanp.  497.    In  that  case,  allocatur  therenpon  for  the  som 

wliich  was  an  "action  on  an  attor-  of  264^ — E.  L(noe$  objected  that 

ney's  bill,  Park^  for  the  plaintiff,  this  was  inaofficient. — ^Lotd  Sir 

contented  himself  with  putting  in  lsnbobough:  ^The  ondertakiiig 

an  order  of  Mr.  Justice  Orotey  for  admits  the  retainer,  and  biods 

referrin!;  the  bill  to  be  taxed  by  the  defendant  to  pay  the  swd 

the  Master,  the  defendants  un-  which  the    Master   finds   to  Kr 

dertaking  to  pay  what  should  i^  due.* — ^The  plaintiff  had  a  ver- 

pear  to  be  due,  and  the  Master^s  diet  on  the  above  eWdenoe.** 
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''  Dated  tiie  14th  day  of  May,  1849. 

(Signed)         "  J.  Pattbboh  "(a). 

Henniker. — ^There  is  no  undertaking  to  pay. 

Pattbson,  J. — ^There  never  is  now;  although  there  is 
sometimes  a  clause  inserted  in  the  order,  that  the  party 
sought  to  be  charged  shall  still  be  at  liberty  to  deny  his 
liability. 

It  was  proved  by  Mr.  Street,  the  conveyancing  clerk 
of  the  plaintiffs,  that  they  received  instructions  from  the 

(a)  The  body  of  the  order  was      in  the  original  order,  were  in- 
&  lithographed   form  filled   up,      serted  in  writing. 
except  the  words  in  italic,  which, 


BlXMB, 
V. 

Mkbtwxa- 


it  is  virtually  so,  as  the  defendant  is  to  be  allowed  to  amend        1849. 
his  pleas  after  taxation,  which  would  be  useless,  if  he  was 
to  pay  the  sum  found  to  be  due  on  the  allocatur,  without 
any  power  to  dispute  the  retainer. 

It  was  proved  that  the  order  to  tax  the  plaintiff's  bills 
of  costs  was  obtained  at  the  instance  of  the  defendant  after 
the  present  action  had  been  brought 

It  was  in  the  following  form : 

**  In  the  Matter  of  Messrs.  Baker  and  Another. 

Baker  and  Another  \  '  *  Upon  hearing  the  attomies  or  agents  on  both 
9.  >  sides,  I  do  order,  that  the  plaintiffs'  bills  of  costs, 

Meiyweather.  J  charges,  and  disbursements  delivered  to  the  de- 
fendant, for  the  recovery  whereof  this  action  is  brought,  be  referred 
to  the  Master  to  be  taxed;  and  that  the  said  plaintiffs  give  credit  at 
the  time  of  the  taxation  for  all  sums  of  money  by  them  received  from 
or  on  account  of  the  said  defendant. 

"And  I  farther  order,  that  the  cost  of  such  reference  shall  be  costs 
in  the  cause. 

"And  I  further  order,  that  upon  payment  of  what,  if  any  thing,  shall 
be  found  to  be  due  thereon  to  the  said  plaintiffs,  together  with  the 
costs  of  this  action,  to  be  also  taxed  and  paid,  all  further  proceedings 
herein  be  stayed. 

"  The  defendatU  to  he  at  liberty  to  amend  pleadings  t^ter  taxation^  if 
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1849.  defeDdant  to  prepare  the  lease  of  the  brick-field  to  Mr. 
LoTcgroTe,  and  that  the  lease  was  prepared  accorduiglj. 
This  witness  further  stated,  that  the  plaintiff  had  been 
solicitors  for  the  defendant  in  other  matters,  but  had  never 
at  all  been  solicitors  to  Mr.  LoTcgrove,  whose  solicitor  ^is 
Mr.  Otwaf  .  This  witness  stated,  that  he  had  himself  been 
a  solicitor  since  the  year  1835,  and  that  the  custom  was, 
unless  there  was  an  agreement  to  the  contrary,  for  the 
lessee  to  pay  for  the  lease  and  counterpart;  but  if  he  would 
not  take  up  the  lease,  the  attorney  then  looked  to  his 
own  client 

It  was  opened  by  Henniker^  for  the  defendant,  that 
the  lease  was  prepared  by  the  plaintiffs  on  the  credit  of 
Mr.  Lovegroye,  and  not  on  the  credit  of  the  defendant 

For  the  defendant,  Mr.  Montagu,  John  Meryweather 
Turner  was  caUed: — He  said,  "  I  am  a  son  of  the  defendant 
I  saw  Mr.  Baker  and  my  father.  My  father  said  he  wanted 
to  assign  a  lease  of  a  brick-field  at  West  Ham,  and  wanted 
Mr.  Baker  to  do  it  for  him.  Mr.  Baker  said,  '  You  had 
better  not  assign  it,  but  have  a  new  lease  made.'  My 
father  objected  to  that,  and  said  it  would  cost  more.  Mr. 
Baker  said,  *You  wont  have  to  pay  it,  for  the  lessee 
always  pays  for  the  lease ;'  and  then  he  took  instructions 
for  it" 

Patteson,  J.,  (in  summing  up) — ^This  is  an  action  on  two 
attornies'  bills,  and  with  respect  to  the  first  of  them,  there 
is  no  dispute.  The  whole  question  is  on  the  second  of 
them,  and  that  is,  whether  the  present  defendant^  Mr.  Mery- 
weather, is  liable  for  that  bill  at  all.  That  bill  relates  to 
a  lease  prepared  by  the  plaintiffs,  by  which  the  defendant 
was  to  lease  to  Mr.  Lovegrove  a  certain  brick-field  at  West 
Ham.  With  respect  to  these  bills,  I  made  an  order;  and 
looking  at  that  order,  I  think  it  must  have  been  intended 
by  it,  that,  after  the  Master  had  made  his  allocatur,  the 
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defendant  might  pay  into  court  such  sum  of  money  as  he        i849. 
slioiild  think  fit;  so  that  if  he  paid  in  the  whole,  there 
wo\dd  be  an  end  of  the  matter;  but,  if  he  paid  in  less,  he 
should  still  be  at  liberty  to  dispute  his  liability  to  pay  the  re- 
sidue.   There  seems,  in  this  case,  to  have  been  some  misun- 
derstanding, that  when  the  lease  is  prepared,  the  lessee  is 
to  pay  for  it;  but  that  is  quite  independent  of  the  rights 
of  the  attorney.     The  attorney  is  employed  by  the  person 
who  is  to  grant  the  lease.     The  defendant  was  the  client 
of  the  plaintiffs,  and  though,  as  between  Mr.  Mery weather, 
the  defendant,  and  Mr.  Lovegrove,  the  lessee,  Mr.  Love- 
grove,  is  to  pay  for  the  lease,  yet,  the  plaintiffs  could  never 
recover  in  an  action  against  Mr.  Lovegrove,  because  they 
were  never  employed  by  Mr.  Lovegrove,  and  the  plaintiffs 
could  have  sustained  no  action  against  Mr.  Lovegrove,  even 
if  he  had  taken  up  the  lease,  much  less  when  the  thing  has 
gone  off.     Here  the  plaintiffs  never  were  the  attomies  of 
Mr.  Lovegrove,  his  attorney  was  Mr.Otway ;  and,  unless  the 
plaintiffs  could  sue  their  own  client,  they  could  sue  no  one  at 
alL    The  plaintiffs  can  successfully  sue  their  own  client,  the 
defendant,  and  the  defendant  has  a  right  of  action  against 
Mr-  Lovegrove  for  the  expenses  of  preparing  the  lease,  and 
that  would  be  so,  if  Mr.  Lovegrove  had  taken  up  the  lease; 
and,  with  respect  to  the  attorney,  that  is  so  k  fortiori,  where 
the  thing  goes  off  by  arrangement  between  the  parties,  Me- 
ryweather  and  Lovegrove.      Mr.  Meryweather's  son  has 
stated  to  you,  no  doubt  very  correctly,  the  thing  as  it  oc- 
curred, he  says :  "  I  saw  Mr.  Baker  and  my  father.     My 
father  said,  he  wanted  to  assign  a  lease  of  a  brick-field  at 
West  Ham,  and  wanted  Mr.  Baker  to  do  it  for  him.      Mr. 
Baker  said,  'You  had  better  not  assign  it,  but  have  a  new 
lease  made.'     My  father  objected  to  that,  and  said,  it  would 
cost  more.     Mr.  Baker  said,  *  You  wont  have  to  pay  it, 
for  the  lessee  always  pays  for  the  lease;'  and  then  betook 
instructions  for  it."     This  does  not  mean  that  the  plaintiffs 
should  look  to  Mr.  Lovegrove  to  be  paid,  as  Mr.  Lovegrove 
had  not  made  himself  liable  to  them,  though  he  had  to  Mr. 
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ia49,  Meiyweather.  Mr.  Loy^grove  had  made  no  contract  witb 
the  plaintiffi;  and,  if  Mr.  Meryveather  and  Mr.  Lov^rore 
arranged  between  themselves,  that  the  lease  was  not  to  be 
taken  np,  the  attomies  are  not  to  be  prejudiced  therebj. 
If  there  is  a  lease  granted  by  A.  to  R,  the  costs  of  the 
lease  are  to  be  paid  by  B.  to  A. ;  but  the  attomies  must 
recoyer  from  their  own  client,  and  their  client  recorer 
from  the  opposite  party.  This  would  be  so  where  the  lease 
is  granted  and  taken  up  by  the  lessee;  and  clearly  is  so 
where  the  lease  is  not  taken  up  at  all:  indeed  I  do  not  en- 
tain  a  doubt  about  it 

Verdict  for  the  plainti£^for  the  full  amount  of  both  Inik 

Montagu  Chambers  and  Jayce^  for  the  plaintiffs. 
Henniker,  for  the  defendant 

[AttornieB — Bakers^  and  Raw.} 

(a)  By  the  stat.  6^7  Vict  c.  of  court,)  be  final  and  condnsiTe 
73,  8.  43,  it  is  enacted,  ''that  all  as  to  the  amount  thereof,  and  pa/- 
applications  made  under  this  act  ment  of  the  amount  certified  to 
to  refer  any  such  bill  as  aforesaid  be  due  and  directed  to  be  paid 
[f .  €,  any  attomej*s  or  solicitor's  may  be  enforced  according  to  the 
bni  taxable  under  s.  37  of  this  course  of  the  court  in  which  such 
act]  to  be  taxed  and  settled,  and  reference  shaU  be  made;  and  a 
for  the  deliveiy  of  such  bill,  and  case  such  nference  shaU  be  made 
for  the  delivering  up  of  deeds,  in  any  court  of  common  law,  it 
documents,  and  papers,  shall  be  shall  be  lawful  for  such  court  or 
made  in  the  matter  of  such  at-  any  judge  thereof  to  order  jud^ 
tomey  or  solicitor;  and  that  upon  ment  to  be  entered  up  for  sach 
the  taxation  and  settlement  of  any  amount,  with  costs,  unless  the  re- 
such  bill  the  certificate  of  the  tainer  shall  be  disputed,  or  to 
officer  by  whom  such  bill  shall  be  make  such  other  order  thereon  u 
taxed  shall  (unless  set  aside  or  such  court  or  judge  shall  deem 
altered  by  order,  decree,  or  rule  proper." 
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1848. 

COURT   OP   EXCHEQUER. 


Sittings  at  Westminster  after  Michaelmas  Term,  1848. 


BEFORE  LORD  CHIEF  BARON  POLLOCK. 


E 


Doe  d.  Sir  Edward  Baker,  Bart.  v.  Jones.  Dec.  7th. 


iJECTMENT  by  the  lessor  of  the  plaintiff,  as  landlord,  Al 

to  iiiour  a  for- 

against  the  defendant,  as  tenant,  to  recover  a  house  and  feiture,  if  he 
premises,  hj  reason  of  an  alleged  forfeiture.  tain'repakiT^ 

"  to  the  Batk- 

It  was  opened  by  fcetionof  the 

surveyor"  of 

S.  Martin,  for  the  lessor  of  the  plaintiff,  that  the  defend-  He  did  the  re- 
ant  had  held  the  house  and  premises  as  tenant  of  the  lessor  ^^J^g'^/ 
of  the  plaintiff  under  a  written  instrument,  which  con-  ^®2rfJldh^^* 
tained  a  clause  that  there  should  be  a  forfeiture  in  case  of  Mdd,  in  eiect- 
a  breach  of  any  of  the  stipulations  contained  in  this  agree-  forfeiture,  that 
ment, — one  of  them  being,  that  the  tenant  should  do  cer-  ^^^^^^ 
tain  repairs  "to  the  satisfaction  of  the  surveyor  "  of  the  thought  the 

%  ,  Buireyor  ought 

landlord.     These  repairs  had  been  done  in  a  certain  way,  tohaveheen 
but  not  to  the  satisfaction  of  the  surveyor  of  Sir  Edward  ^^*^*^. 
Baker.  T''^'^A^^ 

there  would  be 
_^  ^  _       __   _  .       t  i  -I  1         no  forfeiture 

Pollock,  C.  B. — If  the  repairs  have  been  so  done,  that  incurred, 
those  who  try  this  cause  think  that  the  surveyor  ought  to 
be  satisfied,  I  think  that  is  quite  enough. 

The  cause  was  referred. 

8.  Martin  and  Cowling,  for  the  lessor  of  the  plaintiff. 
Humfrey  and  Hayes,  for  the  defendant. 

[Attonde»— jPau^lTiery  and  Jennings,'] 
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1849. 

Second  Sittings  at  Westminster  in  Easter  Term,  1849. 

BEFORE   BABON   ALDEBSOK. 
Apnl  19M.  MURIBTA  V.  FbEDEBICK  WoLFHAGElf. 

To  prove  the  jnLSSTJMPSIT  against  the  defendant  as  the  acceptor  of  a 
adefe^an?^  bill  of  exchange.  Pleas,  a  denial  of  the  acceptance,  and 
named  F.W.,   other  pleas. 

to  a  letter,  a  * 

clerk  of  a 

S^t^r  "nlw^  '^'  ^^^^^y  ^^^  *^^  plaintiff,  proposed  to  give  in  evidence 
of  tliat  name     a  letter  written  by  the  defendant 

kept  an  ac- 
count with  the 

banker,  and         To  prove  this  letter  to  be  in  the  defendant's  handwriting, 

had  signed  his  i     %       /.  •»■■  -n   n        o    i^         i       i       i 

nameinabook  a  clerk  of  Messrs.  Fuller  &  Co.,  the  bankers,  was  called. 
chequeTwhich  He  Stated,  that  a  customer  named  Frederick  Wolfhagen 
the  witneas       j^gp^  ^^  account  with  Mcssrs.  Fuller,  and  had  written  his 

had  paid,  and       ... 

that  he  belier-  signature  in  their  book,  and  that  the  witness  had  paid 
to  be  of  the  cheques  similarly  signed.  This  witness  stated  that  he  be> 
^tpe^^^  lieved  the  signature  to  the  letter  sought  to  be  given  in 
The  defend-      evidence  to  be  the  handwriting  of  the  customer  of  Messrs. 

ant's  attorney 

proved  that  Fuller.  It  was  proved  by  Mr.  Lewis,  the  defendant's  at- 
had  d^^fA^  tomey,  that  the  defendant  had  directed  him  to  address 
him  rt  N^  him  at  No.  12,  Tower-street;  and  it  was  further  proved  by 
Tower-street;  another  witness,  that  he  directed  two  letters  on  business  to 
witness  proved  "Mr.  Frederick  Wolfhagen,  12,  Tower-street,"  to  which  he 
written  two  received  answers;  and  this  witness  stated,  that  he  believed 
^®**^*^  "M"".  the  letter  sought  to  be  given  in  evidence  to  be  the  same 
Tower-street/'  handwriting  as  the  answers  he  received  to  his  letters  ad- 
ed  answein^^*^   dresscd  to  No.  12,  Towcr-strcct 

and  that  he  be- 

ter  offered  in  CrowdeTy  for  the  defendant,  objected,  that  there  was  no 
b^'ofTe^e  sufficient  evidence  to  shew  that  the  defendant  was  the 

handwriting 

as  the  answers  he  had  received  to  his  letters: — ffdd,  sufficient  proof  that  the  letter  ofibred  in 

evidence  was  in  the  defendant's  handwriting. 
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person  who  had  written  either  the  letters,  the  cheques,  or        1849. 
the  signature  at  the  bankers,  spoken  to  bj  the  witnesses; 
and  that,  therefore,  the  letter  proposed  to  be  given  in 
evidence  was  not  receivable. 

AiiPBESON,  B.,  (after  conferring  with  the  full  Court),  re- 
ceived the  evidence. 

The  letter  was  read. 

Verdict  for  the  plaintiff. 

S.  Martin  and  Boodle,  for  the  plaintiff. 
Crowder,  for  the  defendant. 

[Attomies — Pearce  db  Co,,  and  Leyns  <&  LewU,"] 


Reynolds,  Assignee  of  Hills,  an  Insolvent,  v.  Staines,       April  ^oth. 
Jones,  and  Hill. 

X  KOVER  for  potatoes.    Plea,  not  guilty.  in  an  action 

With  respect  to  the  defendant  Staines,  it  was  proved  by  J^^^^d* 
a  witness  named  Drew,  that  he  went  to  the  Red  Cap  thatawitnoM 

1-11  .         "I  .^.1         "wefnt  to  a  ta- 

Tavem,  at  Camberwell,  and  asked  a  waiter  there,  if  either  yemandadLed 
Mr.  Jones  or  Mr.  Staines  were  in  the  house.  The  waiter  tiilB*th«»«;  and 
said  he  would  inquire,  and  went  into  the  house,  leaving  ^^j^^^f^ 
the  witness  at  the  door.    Immediately  afterwards,  a  per-  ^^  witnew, 

.  .       the  latter  aak- 

son  came  out  of  the  house  to  the  door  at  which  the  wit-  ed  him  who  he 
ness  was  standing,  and  the  witness  asked  him  whom  he  ^[idhiaiiame 
had  the  pleasure  of  speaking  to,  and  he  replied  that  his  ^f^'  ^ 
name  was  Staines.    The  witness  had  not  known  this  per-  not  known  the 

•li*  111  1*         •  ii*ii.   defendant  he- 

son  before,  and  had  never  seen  him  since,  and  did  not  ibre,  and  had 
know  him  to  be  the  defendant  Stainea  ^Z!!^d^ 

that  thiawaa 

Ha/wkina,  for  the  defendant  Staines,  objected,  that  be-  SSpSon^ 

a,  and  that  the 
oonYerwtion  between  the  witneea  and  this  pemn  waa  reoeiTable  in  evideooe^ 

VOL,  IL  C  C  C  N.  P. 
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fore  any  evidence  could  be  given  of  what  this  penoa  said, 
it  must  be  shewn  that  it  was  the  defendant  Staines. 

Aldkbson,  R — ^This  is  a  person  who  calls  himself  StaiBo, 
and  that  is  some  evidence  that  he  was  sa  Touvillcf 
course  observe  upon  it  to  the  jury,  that  this  might  hat? 
been  some  one  else,  or  even  that  a  person  might  bare  beei 
sent  to  this  place  to  answer  to  the  name  of  Staines. 

Evidence  was  given  of  the  conversation  between  th^ 
witness  Drew  and  the  person  who  said  that  his  name  vas 
Staines;  but  it  did  not  amount  to  any  admissios,  aflil 
there  was  no  other  evidence  at  all  affecting  the  defendaiS 
Staines. 

Verdict  for  the  plaintiff  against  the  defend- 
ant Hill,  and  for  the  other  defendants. 

W.  H.  Watson  and  Edwin  James,  for  the  plaintiff 
Hawkins,  for  the  defendant  Stainea 
Montagvte  Chambers^  for  the  defendant  Jonea  | 

[Attomies— ife  Medina^  and  Joni»^Ahrakam9—B<dm»^\ 


AprU  2fkh.  CAiorAM  and  Another  9.  Fabmbb. 

In  an  action  AsSUMPSIT  hj  the  plaintiffs  as  payees,  against  the  d^ 

wry  note,  in  fendant  as  maker  of  three  promissory  notes  for  201  eacH 

felr^?^  dated  the  7th  of  April,  1847.   Plea,  that,  at  the  time  of  ti«? 

ooTertnre,  and  making  of  each  of  the  promissory  notes  by  the  defeno*^^ 

takes  iasae  on  she  was  the  wife  of  James  Farmer,  who  is  still  livings  ^ 

tbat  plea,  the 
defendant  has 
the  right  to  be- 
gin; although, 
aatiie  note  did 
not  bear  inter- 
est on  the  fiu»  of  it,  the  plaintiff  daimed  interest  in  the  shi^  of  damages.  ..^ 
On  these  pleadmgs  it  lies  on  the  defendant  affirmatively  to  prove  the  coTertare ;  ^  V^ 
does  BO,  it  is  no  answer  to  the  defisnoe,  that,  at  the  time  of  the  making  of  the  nota^  ^'^ 
oented  herself  to  be  a  widow. 


plication,  taking  issue  on  this  plea. 
^      Otter,  for  the  plaintiffs,  claimed  the  right  to  b^ 


In 
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very  action  on  a  promissory  note,  the  note  must  be  put  in.        1849. 
f  it  were  not  required  to  be  put  in,  the  plaintiff  might 
ave  indorsed  it  over  for  value  after  plea  pleaded 

Aldbbsok,  B. — ^Any  matter  of  defence,  which  arises 
.fter  plea  pleaded,  can  only  be  taken  advantage  of  by  the 
lefendant's  pleading  it  puis  darrein  continuance. 

Otter, — ^Whatever  the  plea  may  be,  we  must  put  in  the 
lote. 

Aldebsok,  R — ^The  production  of  the  note  is  not  neces- 
sary where  it  is  not  denied  on  the  record. 

Otter, — ^The  plaintiffs  go  for  damages;  where  a  note  does 
not  on  the  face  of  it  bear  interest,  the  jury  give  interest 
in  the  shape  of  damages;  and  where  a  plaintiff  goes  for 
substantial  damages,  he  has  the  right  to  begin.  In  the 
case  of  Mercer  v.  WhaU  (a)  it  was  held,  that  whenever, 
from  the  state  of  the  record  at  Nisi  Prius,  there  is  anything 
to  be  proved  by  the  plaintiff,  he  is  entitled  to  begin,  and 
that  the  rule  is  the  same  in  actions  of  contract  and  in  ac- 
tions of  tort  In  that  case  an  action  had  been  brought 
against  an  attorney  for  wrongfully  dismissing  an  articled 
clerk;  and  the  defendant  pleaded  in  substance,  that  he  dis- 
missed the  plaintiff  for  misconduct  The  plaintiff  replied 
de  injuria;  and  Lord  Denman,  C.  J.,  at  the  trial,  held  that 
the  plaintiff  had  the  right  to  begin,  as  it  lay  upon  him  to 
prove  some  damage;  and  the  Court  of  Queen's  Bench, 
after  argument,  and  taking  time  to  consider,  held  that  the 
ruling  of  his  Lordship  was  correct 

Aldebson,  B. — ^I  do  not  agree  to  the  principle,  as  to  sub- 
stantial or  unsubstantial  damages;  and  I  think  that  the 
right  to  begin  cannot  depend  on  whether  the  plaintiff  goes 

(a)  6  Q.  B.  447. 
0  c  c  2 


;^  CASB  AT  SISI  FRITS, 

:<^V        ^"^  -'  *^^  ^-  -"^  ^  firihinz.    I  know  that  Lord  Demman  W 
Cajo^      i>x:cs  :g  lii*  suV-ect.  in  which  sererml  of  the  judges  do  not 
x^r^  wit^  ii^  21:1  xhii  there  has  been  an  arrangcm^t 
ili^  i:i  ojhses  :<  lilidl.  sUnder,  and  personal  injuries,  the 
rlili^iir  <c:^i  !v*^d=.    In  the  present  case,  the  defendant 

"  It  ibs  i^r:3i»pit  :i  ibe  gms  J3slkeZii£dSnla&,  and  Hr.  Josdce 

,c  il  -r-  T.  *  1.^7,  5  >J.  BL+iT,  ^ri«^c/*.-'ir,lield,tlwltheaefesd- 

X  2>  t^^rvAc  >5i3ftf  >k?=^c:«2-  aaf  vaseDUSledtob^pn.     Bat  is 

itt.  f  r  m;  T^j-irjf.  li.*:  tie  i«^  tie  cue  of  Meroer  ▼.  ffluJI^  In-rd 

*  L  L~»  a  .c  i^iif  fijirwv  w^i:^  »  I^vhr^^  C  J-,  in  mJeiemx  u* the 

aat!! :i«  a»*£  "y  r  »■  'i  ■•."^  v.  J^  ir  iSe  cue  ctf  C^per  ▼.  Watiey^  sod  the 

«Kif  :c  / r-»-^T,,'  fc-^ 2?  ri5a«tt-  icsciztka  of  tlw  judges aboTe  re- 

>  ?-^  r^s-i  n  :  X  v^  ^  S  c^i^I-  fcmdio,  sud,  ** Soon  a^er  I^is 

v:«£  a  '■  :.  -r  ?.  ••*.    I2. 1  X  %.v  ^  n»ed  to  the  Bendi,  this  rclii^ 

3b. 'X  j:  2^ ::!  2>  ^c&^eci — '^  T  itix^  heeuBe  a  cnbjeel  of  ^scosc^ 

v^  7. — A  ?%si  L^.a  ^;^  Smk  zc-  aa>xs£  the  judges..    Many  of  them 

^a  -.7  c*  CK  5-  :»  iZ  tibi  ."i-i^M*  aneoded  ai  my  boose  to  consier 

i^u,:^  n  .as^e^  :£  «''-.i-. '  >.  rj.«  cfh,  azad  the  fcll:»wiii^  sh*Yt  it- 

JKO  V  "w.-.  ^-^  nr-*»   0'fii'n'w  ^  W  tioee  pumt,  and  afkerw^ 

£  •    !* •«•/  -  ^- 1  ;.-^  *jf  25  «ii£-  ^.--r^oi tr  Liwd LjnkAmrtt, C. B^ 

v,»i  t:    x^.-i^  AJu?  ii^  tae  if-  -B-y^Vr,  B^,  TrYW^ii,  J.,  aodi:?- 

i-mLZ^  ,  c  ::*\*  2SS3i  TEiT  fa  TVCL3  ssf : — ^  la  accx>QS  f  jt  Hbd,  sbz- 

,*c  t  m  >f  ^.u.  ?3M  aafepTiiTi.'*  4er« aad  isjaria  to  Ae  pas:, 

Ii.  >  J.  it  ?.   **-«.  :5  £  ^i^  ?«-  t^Fdk=jci^skiIIbqfm,aith>zgi 

7*  tr^.«i. — -  r    .*  ■'*    r*  7-  —  Tie  tie  juSj^aave  isEae  ken  the  de- 

^-.-i^.-s  cvru^.  T  >^T«  :•  ^e  t:  a  SsL'ii^i.*  I^MaBesthkdocnscrit 

?«?.  I  Lz»  a  titii  71SOCW  »-'<Lji  V  s«^e4  with  the  mztiais  of  tie 

KO:r  iirTn.,7.>agg'i<£   75  iJ^kstz^  ytuiiiii  Cbarf  Jartke  af  the  C.-a- 

ri^  ^j<  X  Trarcix  n  ^iif  respxt  »-t  FVaft,  ^7L»iid.C  J.^*  '^-^^ 

a>i»5uv.  ?.  V  j»itL  ^iiiCv  ::z  fLrir«^  Uie  y.  A  Bi«mt»f%a^  of  ^e  late  Mr. 

S?  as?   -*,'-  ^*^>ux     .».  i:-««^  tztti  «v«  Js^iBd.&ki»/iBd  Cr**^'. 

A  «   .«  *  ....t.*'  f^u'  '  "vC^  ^.'orr:^  Bl.    A»;c^  the  jadges  vhi^  a^ 

fuia^i:  7;c  ^-^^  r:*:«frw  2s^alS  mj  haed  ti>  t&s  miitf  niin  cf  the 

>-^  "Sf  7i»i:4J«.*i^  *!«£  liw  j:Sr3iia>  dciSD^.^  a  Crpfrr,  WaBgrwere 

n-^  >*<  .J  u^  iiKziii^t.'^    la  rvi»v^MBi  I  have  aaavd  as  ai- 

::v  ^ksf  -rt  /-* .  ••*  t;.  '9'rjCfy^  3  aewn  t^  Ijgrd  Ttioaiim  wSa 

v\  ^  r.  -fc"^  w-iji:i  waff  SB.  at-  cas  ifsriTiii  was  sade."    *'ff 

xx-a  ?.r  jX*^  ia  wxiza:  toie  ae>  ew  a  deciskc  was  c^varKjed  cs 

^ixaki:  Ti\'ao«>£  7i<a»  re  Tsciaa-  r:ias  ^sESeackB,  aad  ^  aa  ^a- 

•vac  *..-i  Vr.^'isaxi'.v.Y^Xr*  Izshecaoeaf  rirftpBaaT.^M^ 
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For  the  defendant,  an  examined  copy  of  the  register  of  i849. 
le  marriage  of  James  Farmer  and  Ann  Brown,  on  the 
3rd  of  June  1828,  at  Trinity  Church  in  the  parish  of  St. 
[ary,  Newington,  was  put  in;  and  it  was  proved  by  a  wit- 
ess,  named  Perdval,  that  he  knew  the  defendant  and 
ames  Fanner  living  together  as  married  persons,  from  the 
ear  1828  to  the  year  1838,  when  James  Farmer  left  her; 
.nd  this  witness  stated,  that  he  knew  the  handwriting  of 
>oth  James  Farmer  and  the  defendant,  and  had  seen  their 
ignatures  on  the  marriage  register  from  which  he  saw  the 
examined  copy  taken  (c).  This  witness  stated,  that  he  had 
seen  James  Farmer  alive  on  the  17th  of  April,  1849. 

As  evidence  in  reply,  OtteVy  for  the  plaintiffs,  put  in  the 
three  promissory  notes  on  which  the  present  action  was 
brought,  which  were  all  signed  by  the  defendant,  "  Ann 
Farmer,  widow." 

Aldbbson,  B. — Her  representation  is  no  answer  to  the 
defence,  if  she  really  is  the  wife  of  James  Farmer. 

Otter. — ^Does   your  Lordship  think    it  is  not  an    es- 
toppel? 

«m,  (8  Q.  B.  673),  which  was  an  ground  that  the  plaintiff  was  en- 
action of  trespass  for  destroying  a  titled  to  begin,  it  was  refused ;  and 
dam  and  flood-gates,  the  defend-  Lord  Denman^  C.  J.,  said,  ^^  The 
ant  pleaded,  that  he  had  a  mill  most  simple  rule  in  the  case  of 
to  which  the  water  ought  to  flow,  a  record  like  this  would  be  to  say 
and  that  the  dam  and  flood-gates  that  the  aflirmative  issue  lay  on 
stopped  the  water,  and  therefore  the  plaintiff  to  the  extent  of  the 
he  destroyed  them.  Replication  damages  claimed  hy  him.  That 
denying  the  right.  ''On  the  trial,  would  he  of  easy  application, 
before  Tindal,  C.  J.,  the  plain-  But  if  his  counsel  will  not  un- 
tiff*8  counsel  claimed  the  right  to  dertake  to  offer  proof  of  substan- 
h^in,  on  the  ground  that  the  tial  damages,  it  is  reasonable  to 
damages  were  to  be  ascertained,  say,  that  no  affirmative  issue  lies 
The  Lord  Chief  Justice  asked  the  on  him."  And  Mr.  Justice  Pat- 
learned  counsel  whether  he  would  te9(m  says,  ''  If  damages  be  out  of 
pledge  himself  to  go  for  substan-  the  question,  there  is  no  doubt 
tial  damage,  and,  upon  his  de-  that  the  issue  hero  is  on  the  de- 
clining to  do  so,  allowed  the  de-  fendant.** 

fendant  to  begin."    The  defend-  (c)  See  the  case   of  Suyer  ▼. 

ant  had  a  verdict ;  and,  on  a  new  Olossop,  ante,  p.  694. 

tiial  being  moved  for,  on  the 
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Aldbbsoh,  B. — ^Not  on  these  pleadings.     I  dare  sa;  she 

represented  herself  to  he  a  widow.    But  if  the  &ct  of  her 

heing  a  manied  woman  at  the  time  of  the  making  of  the 

notes  is  admitted,  or  is  proved  to  the  satisfaction  of  tk 

jury,  her  representation  is  no  answer  to  the  defence.  I  ide, 

that  the  fact  of  the  marriage  must  be  proved  affirmativelT 

by  the  defendant,  and  that,  if  it  be  so,  her  representation 

that  she  was  a  widow  or  a  spinster,  is,  on  these  pleadings, 

no  answer  to  that  defence.    I  think  the  plea  is  proved; 

but  if  the  representation  by  her,  that  she  was  a  widow,  be 

an  answer  to  it,  and  that  answer  be  open  to  you  in  Uiese 

pleadings,  you  may  go  to  the  Court,  and  so  you  may  on  the 

point  as  to  the  right  to  begin;  but  I  doubt  whether  the 

Court  will  entertain  it 

Verdict  for  the  defendant  (e). 

Otter,  for  the  plaintiffs. 

Macaidayy  for  the  defendant 

[ Attornies — Dangetfddy  and  In  permnS\ 


(f)  No  motion  was  made. 


First  Sitting  in  Trinity  Term,  1849. 


BEFORE  BABON   PABKB. 


MayMh. 


Jackson  v.  Cabbinoton. 

jnLSSUMPSIT  on  a  banker's  cheque  drawn  by  the  de- 
fendant on  Messrs.  Ransom  for  70^.,  in  favour  of  a  person 
named  Mulliner,  and  by  him  transferred  to  the  plaintiff. 


In  a  declam- 
tion  by  holder 
agaimt  maker 
of  a  cheqne  on 
a  banker,  it  was 

aUeged,  that  the  The  declaration  stated,  that  the  cheque  was  presented  and 

defendant  bad       •.. 

notice  of  the       dishonoured,  of  which  the  defendant  ''had  notice.'^ 

dishonour  of 

the  cheque,  which  was  denied  by  the  plea: — Hdd,  thai  this  allegation  would  not  be  sapporled  br 
proof  tliat  the  drawer  hod  no  effects  in  the  hands  of  the  banker,  although  this,  if  alleged  in  the  de- 
chuation,  would  have  excused  the  want  of  notice  of  dishonour;  but  on  these  fitcts  appearing  from  tiif 
opening  of  the  plaintiff's  counsel  at  the  trial,  the  Judge  postponed  the  trial,  and  gave  tl^  pbiatiff 
leave  to  amend,  on  payment  of  the  coats  of  the  day  and  the  costa  of  the  amewliiiait. 
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Pleas,  (inter  alia)  a  denial  of  the  notice  of  dishonour. 

The  jury  having  been  sworn, 

It  was  opened  by  Hwmfrey,  for  the  plaintiff — That  the 
cheque  was  duly  presented  and  dishonoured,  but  that  the 
lefendant  had  had  no  notice  of  the  dishonour,  he  not  be- 
ing entitled  to  it,  as  the  bankers  had  no  effects  of  the  de- 
fendant in  their  hands,  as  he  was  in  a  condition  to  prove. 

Parkb,  R — ^If  you  could  prove  notice  of  dishonour  given 
to  the  defendant  at  any  time,  it  might  be  that  that  would 
be  sufficient  in  a  case  where  the  drawer  of  the  cheque  had 
no  effects  in  the  hands  of  the  bankers,  although  the  notice 
might  be  given  too  late  if  it  were  an  ordinary  case;  but  if 
no  notice  of  dishonour  at  all  has  been  given,  you  ought 
to  excuse  the  want  of  notice  in  your  declaration. 

Humfrey. — In  the  case  of  Gaunt  v.  Thomp8on(a),  which 
was  an  action  by  the  indorsee  against  the  drawer  of  a  bill 
of  exchange,  the  defendant  pleaded,  that  he  had  received 
no  notice  of  the  dishonour.  It  was  proved  that  the  bill 
was  taken  to  the  defendant  when  it  became  due;  that  he 
then  said  that  the  acceptor  was  dead,  and  he  was  his  exe- 
cutor; and  he  asked  for  time,  and  said  that  he  would  see 
the  bill  paid:  it  was  held,  that  this  was  sufficient  evi- 
dence of  notice  of  dishonour  to  the  defendant  (6).  And  I 
put  this  as  being  equivalent  to  notice,  as  the  defendant 
knew  that  this  cheque  must  be  dishonoured.  It  is  the 
same  as  if  the  defendant  stood  by  at  the  counter  and  saw 
the  cheque  dishonoured. 

(a)  18  L.  J.,  0.  P.,  125.  that  it  was  of  no  use  Bending  him 

(b)  In  the  case  of  Burgh  v.  a  twopenny  post  letter  to  giye 
I^ge,  5  M.  A  W.  418,  which  was  him  notice,  as  it  was  not  worth 
an  action  on  two  bills  of  exchange,  the  money,  and  he  would  send 
in  which  notice  of  dishonour  was  the  plaintiff  money  in  part  pay- 
ETerred  in  the  declaration  and  ment  of  the  bills : — Hdd,  that 
denied  in  the  plea,  it  was  proved,  this  was  not  eyidence  of  notice  of 
that,  on  the  day  on  which  the  first  dishonour,  but  of  a  dispensation 
bill  became  due,  the  defendant  with  it,  and  that  it  ought  to  haye 
told  the  plaintiff  that  he  knew  been  so  alleged  iu  the  declaration, 
lieiiher  of  the  bills  would  be  paid ; 
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Pabkb,  E — ^It  is  a  great  pity  that  the  declaration  w^ 
not  in  a  proper  form.  The  want  of  notice  of  dishonour 
clearly  could  be  excused 

Humfrey. — I  shall  ask  for  leave  to  amend. 

Paeke,  B. — I  will  give  you  leave  to  amend,  and  put  off 
the  trial  till  the  third  sitting  in  this  term;  but  the  plain- 
tiff must  pay  the  costs  of  the  day,  and  the  costs  of  the 
amendment  The  plaintiff  must  deliver  the  amendmCTit 
to-morrow,  and  the  defendant  plead  on  Monday,  and  try 
at  the  third  sitting.  I  think  it  is  clear  that  you  cannot 
excuse  the  want  of  notice  of  dishonour  under  an  allega- 
tion that  there  was  notice. 

Whitehurst,  for  the  defendant. — I  do  not  acquiesce  in 
this  arrangement 

Pabke,  B. — I  have  no  doubt  that  I  have  the  power  to 
amend  in  this  case. 

Trial  postponed  (c). 


*Sic. 


{c)  By  the  Btat  9  Geo.  4,  c.  15, 
the  judge  at  the  trial  had  the 
power  of  caufling  the  Nisi  PriuB 
record  to  be  amended  where  there 
was  a  Tariance  ^'between  any 
matter  in  writing  or  in  print  pro- 
duced in  evidence,  and  the  recital 
or  setting  forth  thereof  upon  the 
record;'*  but  by  the  stat  3^4 
Will.  4,  c.  42, 8.  23,  after  reciting, 
that  'Whereas  great  expense  is 
often  incurred,  and  delay  or  fail* 
ure  of  justice  takes  place,  at  trials, 
by  reason  of  yacancies*  as  to  some 
particular  or  particidarB  between 
the  proof  and  the  record  or  set- 
ting forth,  on  the  record  or  docu- 
ment on  which  the  trial  is  had,  of 
contracts,  customs,  prescriptions, 
names,  and  other  matters  or  cuv 
cumstances  not  material  to  the 
merits  of  the  case,  and  by  the 


mis-statement  of  which  Uie  oppo- 
site party  cannot  have  been  |ff«- 
judiced,  and  the  same  cannot  in 
any  case  be  amended  at  the  trial, 
except  where  the  yananoe  is  be- 
tween any  matter  in  writing  or 
in  print  produced  in  eyidence  and 
the  record:  And  whereas  it  is  ex- 
pedient to  allow  such  amoidments 
as  hereinafter  mentioned  to  be 
made  on  the  trial  of  the  cause ; 
it  is  enacted,  ''  That  it  shaU  be 
lawful  for  any  court  of  record 
holding  plea  in  ciyU  actions,  and 
any  judge  sitting  at  Kisi  Prius, 
if  such  court  or  judge  shall  see  fit 
so  to  do,  to  cause  the  record,  writ^ 
or  document  on  which  any  trial 
may  be  pending  before  any  such 
court  or  judge,  in  any  dyil  ac- 
tion, or  in  any  information  in  the 
nature  of  a  quo  warranto,  or  pro- 
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Whitehurst  and  T.  JoneSy  for  the  defendant 
[Aiiormea-^A* Beckett,  and  Feake  Sandford,] 
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feedings  on  a  mandamus,  when 
Btny  yaxiance  shall  appear  between 
tihe  proof  and  the  recital  or  set- 
ting forth,  on  the  record,  writ,  or 
document  on  which  the  trial  is 
proceeding,  of  any  contract,  cus- 
tom, prescription,  name,  or  other 
matter,  in  any  particular  or  par- 
ticulars, in  the  judgment  of  such 
court  or  judge  not  material  to  the 
merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have 
been  prejudiced  in  the  conduct  of 
\as  action,  prosecution,  or  defence, 
to  be  forthwith  amended  by  some 
officer  of  the  court,  or  otherwise, 
both  in  the  part  of  the  pleadings 
where  such  yariance  occurs,  and 
in  every  other  part  of  the  plead- 
ings which  it  may  become  neces- 
sary to  amend,  on  such  terms  as 
to  payment  of  costs  to  the  other 
party,  or  postponing  the  trial  to 
be  had  before  the  same  or  another 
jury,  or  both  payment  of  costs 
and  postponement,  as  such  court 
or  judge  shall  think  reasonable; 
and  in  case  such  yariance  shall  be 
in  some  particular  or  particulars 
in  the  judgment  of  such  court  or 
judge  not  material  to  the  merits 
of  the  case,  but  such  as  that  the 
opposite  party  may  haye  been  pre- 
judiced thereby  in  the  conduct  of 
his  action,  prosecution,  or  defence, 
then  such  court  or  judge  shall 
We  power  to  cause  the  same  to 
be  amended  upon  payment  of  costs 
to  the  other  party,  and  withdraw- 
ing the  record  or  postponing  the 
tnal  as  aforesaid,  as  such  court 
or  judge  shall  think  reasonable; 


and  after  any  such  amendment 
the  trial  shall  proceed,  in  case  the 
same  shall  be  proceeded  with,  in 
the  same  manner  in  all  respects, 
both  with  respect  to  the  liability 
of  witnesses  to  be  indicted  for  per- 
jury, and  otherwise,  as  if  no  such 
yariance  had  appeared;  and  in 
case  such  trial  shall  be  had  at 
Nisi  Prius,  or  by  yirtue  of  such 
writ  as  aforesaid,  the  order  for 
the  amendment  shall  be  indorsed 
on  the  postea  or  the  writ,  as  the 
case  may  be,  and  returned  toge- 
ther with  the  record  or  writ,  and 
thereupon  such  papers,  rolls,  and 
other  records  of  the  court  from 
which  such  record  or  writ  issued, 
as  it  may  be  necessary  to  amend, 
shall  be  amended   accordingly; 
and  in  case  the  trial  shall  be  had 
in  any  court  of  record,  then  the 
order  for  amendment  shall  be  en- 
tered on  the  roll  or  other  docu- 
ment upon  which  the  trial  shall 
be  had ;  provided  that  it  shall  be 
lawful  for  any  party  who  is  dis- 
satisfied with  the  decision  of  such 
judge  at  Nisi  Prius,  sheriff,  or 
other  officer,  respecting  his  allow- 
ance of  any  such  amendment,  to 
apply  to  the  court  from  which 
such  record  or  writ  issued  for  a 
new  trial  upon  that  ground,  and 
in  case  any  such  court  shall  think 
such  amendment  improper,  a  new 
trial  shall  be  granted  accordingly, 
on  such  terms  as  the  court  shall 
think  fit,  or  the  court  shall  make 
such  other  order  as  to  them  may 
seem  meet." 
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LIVERPOOL    ASSIZES. 

{CivUSide.) 

BEFOBB  KB.  JUSTICB  EBLB. 


Avffiut  I7th» 

If  an  annuity 
be  granted  oat 
of  land,  with 
power  to  the 
grantee  and  hit 
anigns,  in  caaa 
the  annuity  be 
in  arrear,  to  en- 
ter and  retain 
poMesaion  of 
the  land  until 
payment,  and 
the  grantee  en- 
ter for  non- 
payment of  the 
annuity,  and 
die  in  poaseaaion 
of  the  land,  the 
arreara  being 
still  unpaid: — 
iSbn^,  that 
the  executor  of 
the  grantee 
takes  such  an 
interest  in  the 
land  as  will  en- 
title him  to 

pmintftin  an 

ejectment 


Dob  d.  Svodek  v.  Weayeb  and  Others. 

x!i  JECTMENT.— The  action  was  brought  to  recoTer  po^ 
session  of  certain  premises  situate  in  Hope-street,  Man- 
chester. The  declaration  contained  several  demises;  but 
the  plaintiff  relied  wholly  on  a  demise  bj  one  Judith  Sug- 
den,  of  the  23rd  of  May,  1848. 

The  facts  of  the  case  were  as  follow: — ^In  the  year  1805, 
one  James  Hurst,  who  was  then  seised  in  fee  of  the  pre- 
mises in  question,  made  a  settlement  in  contemplation  of 
his  marriage  with  Mary  Rawson,  whereby  the  said  premises 
were  conyeyed  to  trustees  to  the  use  of  the  said  JamesHurst 
for  life,  and  after  his  death,  to  the  use  that  his  said  in- 
tended wife,  Mary  Rawson,  should  receive  thereout  an  an- 
nuity for  her  life  of  126Z.;  and  to  the  use  that,  in  case  the 
said  annuity  should  be  in  arrear  for  the  space  of  twenty- 
one  days  after  any  of  the  days  appointed  for  payment 
thereof,  the  said  Mary  should  be  at  liberty  to  enter  on  the 
said  premises,  and  distrain  for  the  said  arrear;  and  to 
the  further  use  that,  in  case  the  said  annuity  should  be  in 
arrear  for  thirty  days  after  any  of  the  days  appointed  for 
payment  thereof,  the  said  Mary  ^'and  her  assigns"  might 


(a)  These  cases  are  reported  by  John  A,  Jtuaaeily  B.  A.,  of  Grays 
Inn,  Barrister-at-law. 


NORTHERN  SUMMER  CIRCUIT,  12  VICT.  765 

mter  into  and  upon  the  said  premises,  and  continue  pos-        1848< 
lessed  thereof,  until  all  the  arrears  of  the  said  annuity  due 
it  the  time  of  such  entry,  and  also  all  the  arrears  of  the 
said  annuity  which  should  become  due  during  the  time  of 
sach  possession,  should  be  fully  paid  and  satisfied. 

James  Hurst,  the  settlor,  died  in  the  year  1806,  leaving 
the  said  Mary,  then  Mary  Hurst,  his  widow,  him  surviving. 

In  the  year  1826,  the  said  annuity  having  then  been 
in  arrear  for  more  than  thirty  days,  Mary  Hurst  entered  * 
on  the  said  premises  by  virtue  of  the  said  power;  and  she 
continued  in  possession  thereof  up  to  the  year  1845,  in 
which  year  she  died.  At  the  time  of  Mary  Hurst's  death, 
6002L,  arrears  of  the  said  annuity,  remained  due  and  un- 
paid. Prior  to  her  death,  Mary  Hurst  made  a  will,  where- 
by  she  devised  and  bequeathed  all  her  real  and  personal 
estate  to  Judith  Sugden,  the  lessor  of  the  plaintiff;  and 
she  likewise  appointed  the  said  Judith  Sugden  sole  execu- 
trix of  her  said  wilL 

After  proving  the  above  facts,  the  learned  counsel  for 
the  plaintiff  put  in  the  probate  of  Mary  Hurst's  will,  in 
order  to  shew  that  the  legal  estate  was  in  Judith  Sugden, 
as  the  executrix  of  Mary  Hurst. 

Atherton,  for  the  defendants,  objected,  that  the  right  of 
entry  for  non-payment  of  the  annuity,  if  it  could  pass  by 
will  at  all,  was  not  such  an  interest  as  would  pass  to  the 
executrix  of  the  personal  estate;  and  that  the  production 
of  the  probate,  therefore,  was  not  sufficient  to  prove  that 
the  legal  estate  was  in  Judith  Sugden. 

Martin,  contrk,  submitted,  that  the  right  to  enter  was 
merely  a  chattel  interest,  which  passed  to  the  executrix 
of  the  personal  estate. 

Erle,  J,  inclined  to  this  opinion  (6);  but 

(l)  See  JenwU  d.  Ca(%,  Sid.  334,  Rea.  1 ;  S.  C,  1  Lev.  170,  and  infra, 
note  (cQ. 
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1848.  Martin  haying,  to  avoid  raising  the  question,  put  in  the 

original  will  of  Mary  Hurst,  which  was  admitted,  the  point 
was  not  decided 

Atherton  then  argued — ^that  the  right  to  enter  for  non- 
payment  of  the  annuity,  under  the  marriage  settlement, 
was  not  an  interest  which  Mary  Hurst  could  dispose  of  by 
will  at  all;  and  that,  therefore,  the  legal  estate  in  the  pre- 
mises had  not  passed  to  Judith  Sugden,  so  as  to  enable  the 
plaintiff  to  maintain  ejectment  on  a  demise  by  her.  All 
that  Mary  Hurst  took  in  the  premises,  under  the  marriage 
settlement,  was  an  estate  for  life. 

Eblb,  J.,  was  of  opinion,  that,  according  to  the  terms  of 
the  marriage  settlement,  the  right  to  enter  upon  and  retain 
possession  of  the  premises  for  non-payment  of  the  annuity, 
continued  in  Mary  Hurst  and  her  assigns,  so  long  as  any 
arrears  of  such  annuity  remained  unpaid;  and  that,  there 
being  an  arrear  due  at  the  time  of  her  death,  such  right 
was  transmissible  by  her  will  Judith  Sugden,  therefore, 
had,  either  as  executrix  or  as  deyisee,  such  an  interest 
imder  Mary  Hurst's  will  in  the  premises  in  question,  as 
would  support  the  demise  in  the  declaration  by  her  to  the 
plaintiff  (c). 

Verdict  for  the  plaintiff  ((i). 

(o)  J  fA«f<on  requested  his  Lord-  Cro.  Jac.  510,  511;    Bac  Abr. 

ship,  to  give  him  leave  to  move  on  "  Ejectment,"  (D.)  3.  And  it  would 

this  point,  but  was  refused.  appear,  that,  under  such  a  proyi^o, 

{d)  It  has  long  been  held,  that,  the  grantee  acquires  an  interest  in 

where  a  rent-charge  is  granted,  the  land,  which,  after  entrj,  passes 

with  a  proviso,  that,  if  the  rent  be  to  his  executor.  Thus,  in  the  cue 

in  arrear,  the  grantee  may  en-  of  Jemott  v.  Cooleyy  as  reported  in 

ter  and  retain  until  he  be  satis-  Sideffin^  it  was  resolved.  Res.  1, 

fied  of  the  arrears,  such  grantee  ^  Que  ceo  proviso  ne  fuit  void,  sed 

may  make  a  lease,  to  tiy  the  title  inurer  a  doner  un  certain  estate 

in  an  ejectment:  JenuM  v.  Cow-  al   grantee    quant  il  enter  pur 

%,  1  Wms.  Saund.  112  c;  8,  (7.,  non  payement,  le  quel  vaera  I 

nom.  JemoU  v.  CwiUy^  Sid.  334;  ges    executors,    et  nemy  ^  sod 

1  Lev.  170  ;  HavergiU  v.  Hart,  heir.'^     And  in  the  report  of  that 
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Martin  and  T*  Janes,  for  the  plaintiff.  184R. 

Atherton,  for  the  defendant 

[Attomiefr— Potter  <&  W.,  and  BoberU.] 

esse  by  Leviru,  it  is  said  to  have  tors.^'  And  Tuf^sden  said,  that, 
been  held  by  Kdyngty  Tvfysdenj  if  it  was  not  for  the  words  "anrf 
and  WyndAam,  that  "  the  power  to  retain,  until  he  be  mtisfiedout  of 
of  entry  is  an  inheritance,  and  the  jtroJUs"  it  would  haye  been  . 
descends  with  the  rent  to  the  an  inheritance  in  the  land,  to  re- 
heir,*' Le.,  where  the  rent  is  grant-  main  in  the  heir  as  a  penalty; 
ed,  as  it  was  in  that  case,  in  fee ;  but,  by  reason  of  those  words,  it 
''  but,  where  entry  is  made,  it  is  is  only  a  chattel,  and  shall  go  to 
then  no  more  than  a  chattel  in-  the  executors,  who  are  the  persons 
terest  in  the  land,  which  shall  go  to  be  satisfied  of  their  arrears, 
with  the   arrears  to  the  execu- 


Cope  v.  Thames-Haven  Dock  Compakt.  Av^utt  leth. 

Assumpsit  for  services  rendered  hj  the  plaintiff  to  the  The  men  bust 
defendants,  as  an  accountant    Plea,  non  assumpsit  ^hiiit  < 


ezaminiiig  s 

The  defence  relied  upon  was,  that  the  plaintiff  had  per-  a  document  into 

formed  the  services  in  question,  with  notice  that  the  de-  handTimdadt- 

fendants  would  not  hold  themselves  responsible  for  any  *?»^.^^*:. 

'^  ^  •'  theritumhis 

claim  by  him  on  account  of  such  services,  beyond  his  mere  handwritinR, 

expenses;  and  evidence  was  given  by  one  Greer,  a  witness  the  opp 


for  the  defendants,  of  certain  statements  made  to  the  plain-  I^^^JJJ^t 
tiff  by  the  agents  of  the  Company,  for  the  purpose  of  es-  ?"*^^^,°2^ 

tablishing  this  fact  a  right  to  aee 

the  docmnent^ 
before  the  cRMi- 

KnowleSy  who  was  of  counsel  for  the  plaintiff,  in  cross-  ezamming 
examining  this  witness,  wished  to  ask  him  certain  questions  to  found  any 
concerning  statements  which  he  had  made  in  a  letter  J^^^^tRtt 
^written  by  him  on  this  subject     The  letter  was  put  into 
the  hands  of  the  witness,  and  he  was  asked  whether  he 
had  written  it    The  learned  counsel  was  then  proceeding 
to  cross-examine  the  witness  as  to  the  contents  of  the  let- 
ter, when 
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X040a 


Hatkv  Dock 
Co. 


Mariifiy  who  appeared  for  the  defendants,  insisted  on  his 
right  to  see  the  letter  before  the  witness  was  cross-exam- 
ined thereon. 

Knowles  objected  to  this,  on  the  ground  that  he  did  not 
mean  to  put  the  letter  in  evidence. 


Ealb,  J. — ^I  believe  the  rule  to  be,  that  whenever  coun- 
sel puts  a  document  into  the  hand  of  a  witness,  and  asks 
him  whether  it  is  in  his  handwriting,  and  then  proceeds 
to  found  any  question  on  such  document,  the  counsel  on 
the  opposite  side  has  a  right  to  see  it  In  my  opinion,  the 
only  case  in  which  the  opposite  counsel  has  not  this  right 
is  where  counsel,  after  handing  the  document  to  the  wit- 
ness, goes  no  further  (a). 

After  the  case  for  the  defendants  had  closed,  . 


When  A.  wm        Kfiowles  proposed  to  call  a  witness  for  the  purpose  of 
aelenaaat,  to      Contradicting  the  witness  Greer,  as  to  what  took  place  at 


I  between     ^^®  interviews  of  the  Company's  agents  with  the  plaintiff, 
the  piuntiiraiid  ^^jj  reference  to  the  refiisal  of  the  Company  to  sanction 

the«geatiof  ,  '      ^ 

tiie  defendant;    his  employment  at  their  risk. 

■idafterthe 


^      Martin  objected  to  this,  on  the  ground  that  the  phuntifTs 
the     counsel  had  had  notice,  by  the  cross-examination  of  his 


witnesses,  as  to  the  line  of  defence  which  the  d^ndants 


»it 

WIS  pfopoeed 

cdlB.  onthe 

put  of  the 

pUuntifl^to 

tndict  A.: — 

^eU»  that,  not- 

withetanding  the  course  of  crosA-exomuiation  punned  bj  the  defendant's  eoonsd  had  been  waA  at  to 

give  notice  of  the  defendant's  case,  B.  might  be  caUed  to  contradict  A.  as  to  what  took  place  betvea 

the  plaint^  nd  the  agents  of  the  defendant  on  any  occasion  on  which  A.  had  admitted  in  his  evidcace 

that  B.  was  pcesenL 


(a)  But  see  Reg,  Y.lhineombej  8  C. 
is  P.  369,  in  which  case  the  rule 
was  thus  stated  hy  hard  J}enman: 
"  If  a  paper  is  put  into  a  witnes8*8 
hand,  and  it  leads  to  anything, 
that  is,  if  anything  comes  of  the 
questions  founded  upon  it,  the  op- 


posite counsel  has  a  right  to  see 
the  paper  and  re-examine  upon 
it ;  hut,  if  the  thing  misses  en- 
tirely, and  nothing  comes  of  it, 
the  opposite  counsel  has  no  light 
to  look  at  if' 
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intended  to  adopt;  and  that,  therefore,  the  evidence  which 
was  to  be  given  by  the  witness  now  proposed  to  be  called, 
ought  to  have  been  made  part  of  the  plaintiffs  case. 

Erlb,  J.,  held  that  the  witness  might  be  called,  notwith- 
standing, for  the  purpose  of  contradicting  any  statement 
made  by  Greer,  with  reference  to  what  took  place  between 
the  plaintiff  and  the  agents  of  the  Company,  on  any  occa- 
Bion  on  which  Greer  had  admitted  in  his  evidence  that  the 
witness  called  in  contradiction  was  present 

Verdict  for  the  plaintiff. 

Knowles  and  Monhy  for  the  plaintiff. 
Martin  and  AspUmdy  for  the  defendants. 

[Attomies — Bagthawe  S  Co,f  and  Venning  dt  Cb.] 
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{Crovm  Side.) 


BBFOBB  MIL  JUSTICB  CRESSWELL. 


Rboina  V.  Ward. 
X  HE  prisoner  was  indicted  for  burglary. 

In  the  course  of  the  trial  some  material  evidence  was 
given  by  one  of  the  witnesses,  of  which  there  was  no  state- 
ment in  his  deposition;  and 

J.  PoUockj  in  addressing  the  jury  for  the  defence,  com- 
plained, that,  in  consequence  of  this,  the  information 
which  the  legislature  intended  to  be  given  to  the  prisoner 
by  means  of  the  depositions,  had  been  withheld,  and  the 
object  of  the  statute  defeated.  But 


Avgtut^nd. 

Material  evi- 
denoe  may  be 
given  againBt 
a  prisoner  on 
his  trial,  in  ad- 
dition to  what 
Bspesn,  firom 
the  depodtioni^ 
to  have  been 
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1848.  C&ESSWBLL,  J.,  in  summing  up,  said: — ^The  learned  cawit- 

sel  for  the  prisoner  is  in  error  in  supposing  that  the  de- 
positions are  taken  for  the  purpose  of  affording  information 
to  the  prisoner.  The  object  of  taking  the  depositions  is, 
that  if  any  of  the  witnesses,  whose  evidence  is  given  before 
the  magistrates,  should  be  unable  to  attend  at  the  trial,  (« 
die,  there  should  not,  hj  reason  of  this,  be  a  failure  of  jus- 
tice. That  is  the  real  ground  on  which  the  depositions  are 
taken :  and,  imtil  within  a  very  few  years,  the  prisoner  had 
no  right  even  to  see  them.  It  has,  however,  been  thought 
right  that  the  prisoner  should  see  them  (a),  in  order  that 
he  may  know  why  he  was  conmiitted.  It  is,  therefore,  by 
no  means  incumbent  on  the  prosecutor  to  abstain  from  giv- 
ing, at  the  trial,  any  additional  evidence  which  may  be  dis- 
covered subsequently  to  the  taking  of  the  depositiona  But, 
at  the  same  time,  it  is  only  fair  that  the  prisoner's  counsel 
should  be  apprised  of  the  character  of  such  evidence  (&). 

Verdict — Guilty. 
Milne,  for  the  prosecution. 

J,  PoUock,  for  the  prisoner. 

[Attomies — BtUUm^  and .] 


(a)  See  stat.  6  <fe  7  Will.  4,  c.  (b)  And  see  lUyina  t. 

114,6.3.  post,  p.  763. 


T 
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1848. 

LANCASTER  ASSIZES. 

BEFOBB   MR.  JUSTIGB   CBESSWELL. 


Reqina  V,  John  Bickeestaff.  ,      ^,^  . 

HE  prisoner  was  indicted  in  several  counts  for  having,  s.,  post-miitreai 
on  the  16th  of  April,  1848,  at  Thurnham,  stolen,  embez-  ^^  ATiettt 
zled,  and  destroyed  a  post  letter,  he  being  at  the  time  ^^J*i^B 
employed  under  the  Post-oflSce.    The  indictment  was  up-  and  with  it  i/./ 
on  th^  Stat  7  WiU.  4  &  1  Vict  a  36,  s.  26  (a).  Srf^^Tfop"* 

It  appeared  in  evidence,  that  the  prisoner  was  in  the  ^^^^ 
employ  of  the  Post-office,  and  was  post-messenger  between  ^<'-  ^^^  ^ 
Glasgow  Dock  and  Lancaster,  those  places  being  about  for  the  person 

•1  _.  ^ho  got  the 

SIX  miles  apart.  order!    S.gaTe 

The  principal  facts  were  these: — Mrs.  Jane  Smith,  post-  ^^**^d^^ 
mistress  at  the  office  at  Glasgow  Dock,  received  the  letter  moneytothepri- 

n  TN'-iT-iiiT  I-  1  "oner,  who  was 

m  question  from  one  David  Lund,  who  delivered  it  to  her,  theietter<arrier 
addressed  to  "  Mary  Shandley,  24,  North-street,  Liverpool."  SSifhi^  t' 
With  the  letter,  he  paid  Mrs.  Smith  the  sum  of  IZ.  for  a  get  t^e  order 

'  r  at  L.,  and  in- 

post-office  order  to  that  amount,  3d.  for  the  poundage  on  dose  it  in  the 

letter,  and  poet 
the  letter  at  L. 
The  prisoner  destroyed  the  letter,  noTer  procured  the  order,  and  kept  the  money : — Held,  that  he  wai 
indicuble  nnder  sect  26  of  the  stet  7  Will.  4  ft  1  Vict  c.  86,  for  stealing,  embesiling,  and  destroy- 
ing a  poet  letter,  he  being  at  the  time  in  the  employ  of  the  Poet-office. 

(a)  By  which  it  iB  enacted,  the  term  of  seven  years,  or  be  im* 

"That    every   person   employed  prisoned  for  any  term  not  exceed- 

tmder  the  Post-office,  who  shall  ing  three  years ;  and  if  any  such 

steal,  or  shall,  for  any  purpose  post  letter  so   stolen  or  embez- 

whaiever,  embezzle,  secrete,    or  zled,  secreted,  or  destroyed,  shall 

destroy,  a  post  letter,  shall  in  Bng-  contain  therein   any  chattel  or 

^d  and  Ireland  be  guilty  of  fe-  money  whatsoever,  or  any  valu- 

lony,  and  in  Scotland  of  a  high  able  security,  every  such  offender 

crime  and  offence,  and  shall,  at  shall  be  transported  beyond  the 

the  discretion  of  the  Court,  either  seas  for  life." 
^  transported  beyond  the  seas  for 

VOL.  II.  D  D  D  H.  P. 
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1848.  finch  order,  Id,  for  the  postage,  and  Id  for  the  me^ngcr 
from  that  office  to  the  one  in  Lancaster,  by  way  of  com- 
mission or  gratuity  for  his  trouble  in  getting  the  order. 
The  letter,  when  received  by  Mrs.  Smith,  was  unsealed; 
and  she,  in  due  course  of  post,  delivered  it,  still  un- 
sealed, and  with  the  money,  to  the  prisoner,  instructing 
him  to  obtain  the  order  for  the  IL  at  the  Lancaster  office, 
and  then,  after  inclosing  the  order  in  it,  to  post  the  letter 
at  that  place.  Mrs.  Grlasson,  post-mistress  at  the  Lancaster 
office,  stated,  that  the  prisoner  had  never  delivered  the 
letter,  and  had  paid  no  money  at  her  office  for  the  post- 
age,  nor  on  account  of  any  such  order.  A  portion  of  the 
same  letter  was  some  days  afterwards,  on  the  prisoner's 
apprehension,  found  in  a  box  in  his  possession. 

WhighcMfriy  for  the  prisoner,   submitted,  whether  the 
prisoner  could,  under  these  circumstances,  be  considered 
as  employed  under  the  Post-office,"  within  the    mean- 
ing of  those  words  in  the  statute.     His  business  was,  to 
carry  letters  when  committed  to  the  post;  but  the  letter 
here,  when  delivered  to  him,  was  not  strictly  a  "post  let- 
ter," being  unsealed;  and  it  was  delivered  to  him,  in  order 
that  he  might  perform  an  act  of  agency  with  respect  to  it 
before  it  should  be  actually  posted,  viz.  at  Lancaster.     It 
was  no  part  of  the  prisoner's  duty  or  office  to  procure  post- 
office  orders,  and  he  received  no  pay  from  the  Post-office 
authorities  for  obtaining  them.    The  1(2.  paid  as  for  the 
messenger,  was  a  mere  gratuity  given  by  the  person  send- 
ing the  letter,  for  the  prisoner's  trouble;  and  the  pri- 
soner's performance  of  such  a  commission  was  no  more 
than  a  voluntary  act  on  his  part  for  the  accommodation  of 
another. 


Cbbsswell,  J.,  was  of  opinion,  that,  under  these  cii^ 
cumstances,  the  letter  must  be  considered  a  post  letter. 
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ind  the  prisoner  in  the  employ  allied  within  the  mean-        i84a 

ng  of  the  statute. 

Verdict— Guilty. 

J.  P.  Cobbett,  for  the  prosecution. 
Whigfumi,  for  the  prisoner. 

[Atiormes-'Solicitorfar  the  Poit-office^  and  .] 

See  the  cases  of  Regina  v.  HarUyy  ante,  Vol.  1,  p.  69,  and  Regvna 
V.  Gardnery  Id.  p.  628. 


NORTHERN   WINTER   CIRCUIT,    1848. 


LIVERPOOL  ASSIZES. 


BEFOBB  MB.  JUSTICE  EBLS. 


Regina  v,  CuRTia  Lee.  leih. 

X  HE  prisoner  was  indicted  for  having,  at  the  borough  of  On  the  trial  of  a 
Salford,  on  the  30th  of  June,  1848,  obtained  by  false  pre-  ^[^l^mayaak 
tences  the  sum  af  \bl  from  one  Samuel  Kershaw,  with  in-  p^JIJ^on'*^* 
tent  to  defraud  one  John  HalL  whether  he  did 

—^  ,  not  make  a  cer* 

The  case  was,  that  the  prisoner  had  for  some  years  filled  tain  statement 
the  office  of  collector  of  poor-rate  in  Salford     His  ser-  ^Jogg^s^iSiar 
vices  were,  according  to  notice  given  by  him,  to  cease  on  **^-^^^. 
the  24th  of  June,  1848.     Notwithstanding  this,  however,  though  the  de- 
he  continued^  after  the  latter  date,  to  collect  the  rates  tain  no  note 
from  several  rate-payers,  of  whom  John  Hall  was  one;  ^^jniSon!^ 
and  it  was  from  his  servant  Samuel  Kershaw  that  the 
prisoner,  on  the  day  alleged  in  the  indictment,  collected 
the  sum  of  15t  therein  mentioned 
One  point  made  for  the  defence  was,  that,  although  the 
D  D  D  2 
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1848.  prisoner  had  given  notice  that  he  intended  to  resign  the 
office  of  collector  on  the  24th  of  June,  he  had,  in  &ct, 
continued,  with  the  sanction  of  his  employers,  to  receire 
rates  until  after  the  30th,  the  date  of  the  alleged  offence. 
Hr.  James  Dowson  another  collector,  who  had  been  ap- 
pointed on  the  24th  of  April,  1848,  was  examined  as  a 
witness  for  the  prosecution.  He  had  been  examined  be- 
fore the  magistrates,  on  the  application  of  the  prisoner, 
touching  the  present  chaige;  and 

JameSy  for  the  prisoner,  now  asked  him,  in  cross-ex- 
amination, whether,  when  he  was  before  the  magistrates, 
he  did  not  say,  whilst  under  cross-examination  by  the 
prisoner's  attorney,  that  he,  witness,  knew  that  the  pri- 
soner was  still  collecting  rates  after  the  24th  of  Jnnef 

Monk,  for  the  prosecution,  objected  to  this  question,  on 
the  ground  that  the  depositions,  on  being  referred  to,  were 
found  to  contain  no  note  of  any  such  cross-eyami  natjon. 

James,  contrii,  contended,  that  the  question  ought  to  be 
allowed;  and  he  referred  to  a  case  in  which  he,  as  coun- 
sel for  the  prisoner,  had  taken  the  same  objection  before 
his  Lordship,  when  the  objection  was  oyerruled. 

Eble,  J.,  was  of  opinion  that  the  question  must  be  al- 
lowed. There  did  appear  to  have  been  deci^ons  the  other 
way  (a),  but  he  had  always  been  of  opinion,  that^  in  prin- 
ciple, those  decisions  were  wrong. 

Verdict— Guilty 

Monk  and  J.  PoUocky  for  the  prosecution. 

James  and  Simons,  for  the  prisoner. 

[Attornies— JSTif^m^,  and  Whiiworth.} 

(a)  See  lUx  y.  Thornton,  and  given  by  the  proeecution,  at  the 

other  caaes,  cited  2  Ruju.  on  Crimes,  trial,  to  contradict  the  eridenee 

896,  3rd  ed.     It  would  appear,  oontained  in  the  depoatiDni.  A 
howeyer,  that  evidence  cannot  be 
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BEFOBE   MB.  JUSTICE  EBLE. 


Reoina  V,  Joan  Bleasdale.  Dec.  20th. 

XhE  prisoner  was  indicted  under  7  &  8  Geo.  4,  a  10,  if  a  man  does, 
8.  37,  for  stealing  from  the  mine  of  one  Henry  John  Gun-  aJ  j^^nt 
ning  coaJ,  the  property  of  the  said  H.  J.  Gunning:  and,  in  ^^^  ^^^ts 
the  same  count,  he  was  charged  with  stealing  from  the  mines  to  a  felony,  the 

,  employer,  and 

of  thirty  other  proprietors  other  coal,  the  property  of  each  not  the  agent,  is 
of  such  proprietors.     There  were  also  counts  charging  him  ^^ 
with  the  severing  of  coal  with  intent  to  steal,  and  with      Where  a  pn- 

°  Boner  was  m- 

common  larceny;  and  in  each  count  the  coal  was  charged  dieted  in  one 
as  being  the  property  of  the  said  H.  J.  Gunning;  and  also  ing  fixnn  the 
as  being  the  property  of  the  said  thirty  other  separate  and  j^Q.^^^the 
distinct  owners.  p^p^i?^,**^*^® 

said  H.  J.  (r.. 

It  appeared,  that  the  prisoner  had  been  the  lessee,  under  and,  in  the 
Captain  Walmsley,  of  a  coal  mine  at  Wigan,  in  the  county  JJ^g^m 
of  Lancaster,  which  he  had  been  working  from  November,  ^^^i^^l^. 
1842,  till  January,  1848;  and  prietoncoai, 

•"      '  the  property  of 

each  of  sach 

J.  Pollock,  for  the  prosecution,  in  opening  the  case,  ^^^  propne- 
stated,  that  the  prisoner  had,  from  the  shaft  opened  to  p^edthati2E 
work  this  mine,  carried  on  extensive  workings  of  coal  by  leged  to  have 
means  of  levels,  drift-ways,  tunnels,  cuttings,  and  drains.  ^  ^?J^  ^ 
And  that,  by  means  of  these  workings,  he  had  gotten  coal  one  shaft:— 
belonging  to  about  forty  different  proprietors,  without  their  that  Ae  prose- 
sanction  or  knowledge;  and,  in  doing  so,  had  undermined  i^*^u^upon* 
part  of  the  yard  of  the  parish-church,  1 44  yards  of  the  ^j^^^j^ 
main  street  of  Wigan,  and  220  private-houses;  and  that  he  he  would  go  to 
had  thus  unlawfully  possessed  himself  of  10,000i  worth  of    Secondly,  that 
the  coal  of  other  persons.  tl^^c^ 

Tenience  in  try- 

J(me8{Monkinth  him)  for  the  prisoner.— I  submit  that  ^f^o  ju"^' 

might  direct 
«« JMy  to  confine  their  attention  to  one  particular  chaise,  yet  that  the  prosecutor  was  entitled  to 
^^l^^idcnce  in  snpport  of  all  the  charges  laid  in  the  indictment 
''^'°'dly>  that  proof  of  such  charges  might  be  relied  on,  m  order  to  shew  a  felonious  intent 
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1&18.  '  it  is  not  competent  for  the  counsel  for  the  prosecatioii  to 
proceed,  under  this  indictment,  for  felonies  so  entiidj  dk- 
tinct  Each  separate  seyerance  and  removal  of  coal  is  t 
separate  and  distinct  felony.  One  of  such  felonies  maj. 
according  to  the  opening,  have  been  committed  upTOdj 
of  four  years  before  another  of  them — ^may  have  been 
effected  by  means  of  different  workmen,  and  under  the 
superintendence  of  different  agents.  Each  severance  and 
removal  of  coal  being  a  felony,  there  are,  in  fact,  thirty- 
one  distinct  felonies  charged  in  each  count;  and,  if  no  re- 
straint be  put  on  the  prosecution,  there  will  be  laid  before 
the  jury,  under  this  indictment,  and  the  prisoner  will  haTe 
to  answer,  evidence  relating  to  many  thousands  of  separate 
felonies.  The  hardship  on  the  prisoner  is  manifest  What 
would  be  an  unanswerable  defence  to  one  chaige,  maj  be 
wholly  inapplicable  to  another,  and  every  defence  may  re- 
quire, for  proofs  a  different  set  of  witnesses.  How  can  m 
prisoner  be  expected  to  explain  all  these  separate  trans- 
actions on  one  trial?  or  how,  if  evidence  to  answer  each 
particular  act  of  trespass  be  called,  can  its  application  be 
shelni,  and  its  effect  made  intelligible  to  the  jury.  This 
case  is  distinguishable  firom  Rex  v.  EUts(a).  He  cited 
Rex  V.  Birdeeye  (b). 

J*.  PoUocky  contr^  was  stopped  by 

Erlb,  J. — ^The  question  is,  what,  in  such  a  case  as  this, 
is  one  entire  transaction.  It  may  be,  that  the  making  a 
level,  a  tunnel,  a  drain,  and  a  cutting,  may  all  be  neces- 
sary in  order  to  take  particular  coal;  if  so,  all  would,  1 
think,  be  part  of  one  transaction,  and  might  properly  oe 
given  in  evidence     I  cannot  interfere  at  present 

The  evidence  for  the  prosecution  was  then  given.  It  ^^' 
tended  to  all  the  operations  mentioned  in  the  openiDS  ^^ 

(a)  6  B.  A  C.  145,  {b)  4  Oar.  <fe  P.  386. 
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the  case: — to  the  getting  of  coal  continuously  during  a  1848. 
period  of  upwards  of  four  years,  to  operations  conducted 
by  different  underlookers  and  by  many  different  workmen, 
and  to  coals  taken  from  the  coal-fields  of  thirty  or  forty 
different  owners.  On  the  case  for  the  prosecution  being 
closed, 

Jamfies  applied  to  know  upon  which  charn^e  the  counsel 
for  the  prosecution  would  elect  to  go  to  the  jury. 

J.  PoUock  having  declined  to  elect,  unless  directed  by 
his  Lordship  so  to  do — 

Eblb,  J.,  said — I  will  not  so  direct;  but^  for  convenience^ 
sake,  Mr.  Jamies  may  address  himself  to  the  charge  of  steal- 
ing the  coal  taken  imder  the  church-yard  The  whole 
workings  may  be  relied  on  to  shew  the  felonious  intent, 
though  they  go  into  twenty  different  counties. 

Monk, — And  into  the  separate  properties  of  twenty  dif- 
ferent persons? 

Eblb,  J. — ^Yes. 

Ifon^. — ^And  extend  over  fifteen  or  twenty  years? 

EsLE,  J. — Yes,  if  the  mining  operations  be  continuous 
for  that  time. 

James  having  addressed  the  jury — 

Eble,  J.,  in  summing  up,  said: — ^The  remarkable  part  of 
this  case  is,  the  extent  of  the  property  taken;  and  it  has 
been  urged  that  the  taking  of  each  day  was  a  separate  fe- 
lony, and  that  only  one  felony  could  be  inquired  into  by 
you  on  this  indictment  But  I  should  say,  that,  as  long 
^  coal  was  gotten  from  one  shaft,  it  was  one  continuous 
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lg48.  taking,  thou^  the  working  was  carried  on  by  means  of  dif- 
ferent levels  and  cuttings,  and  into  the  lands  of  differefit 
people.  As,  howeyer,  complaint  was  made  by  the  cood^ 
for  the  prisoner,  I  have  thought  it  better  that  your  atten- 
tion should  be  confined  to  the  charge  of  taking  the  coal  cf 
one  owner.  But,  in  order  to  shew  that,  when  the  prisoner 
took  the  coal  of  Mr.  Ghinning  in  No.  10  Drift,  he  knew  I^ 
was  out  of  his  boundary,  I  have  permitted  it  to  be  proTed, 
that  he  has  gone  out  of  his  boundary  in  many  other  in- 
stances, and  into  the  property  of  many  other  persons,  tak- 
ing in  all  15,000  yards  of  coaL  The  prisoner  did  not,  bj 
his  own  hand,  pick  or  remove  the  coal:  but  if  a  man  do^ 
by  means  of  an  innocent  agent,  an  act  which  amounts  to 
a  felony,  the  employer,  and  not  the  innocent  agent,  is  tbe 
person  accountable  for  that  act 

The  prisoner  was  convicted. 

Joseph  PoUock  and  Wheeler^  for  the  prosecution. 
Edward  James  and  ifoti^,  for  the  prisoner. 

[Attomieft— il«£ef%  dt  Mayhew,  and  ffiltanJ] 
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LIVERPOOL  ASSIZES. 
{Crown  Side), 

BEFOEE  MR.   BABON  ALDEBSON. 


Regina  v.  HiasoN.  jf^^;,  ^oth. 

X  HE  prisoner  was  indicted  for  stabbing,  with  intent,  &c.  SembU,  that 
It  appeared,  that,  immediately  after  the  witnesses  in  sup-  menrmade  by 
port  of  the  charge  had  been  examined  before  the  commit-  5,e"t^^of 
ting  magistrate,  the  prisoner  had  tendered  to  the  magis-  *nd  duly  signed 

111.         1  /.       1     .     .         by,  the  commit- 

trate  a  statement  m  writing,  signed  by  himself,  admitting  tingmagutnte, 
his  guilt.     The  statement  so  tendered  was  received  by  the  ^eyidencc*^ 
magistrate;  and,  after  being  signed  by  him,  was  appended  "J^mttrtba 
to  a  caption,  which  was  in  the  following  form:—  given  that  he 

waa  cautioned 
in  the  manner 
provided  by  th6 

"  The  said  R.  H.,  the  before-named  prisoner,  stands  ii  &  12  Vict 
charged  before  me  the  undersigned,  one  of  the  before-  deftort'any  de- 
mentioned  justices  of  the  peace,  this        day  of              at  ^^°j!JJ^^ 
,  for  that  the  said  (statement  of  the  charge).    And  in  the  caption 

.,  .,      ,  ,     .  ,  1  .,    ^    XX      of  the  Btatement 

the  said  charge  being  now  read  over  to  the  said  R.  H.,  itself; 
and  the  .witnesses  for  the  prosecution  having  been  seve- 
rally examined  in  his  presence,  the  said  R.  H.  is  now 
addressed  by  me  as  follows: — 

"  *  Having  heard  the  evidence,  do  you  wish  to  say  any- 
thing in  answer  to  the  charge?  You  are  not  obliged  to 
say  anything,  unless  you  desire  to  do  so;  but  whatever 
you  say  will  be  taken  down  in  writing,  and  may  be  given 
in  evidence  against  you  upon  your  trial.  And  you  are 
also  clearly  to  understand,  that  you  have  nothing  to  hope 
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iOivaSide.) 


BEFORE  MB.  JVBTIGS  COLB&IDGB. 


Mafth  2M. 

Where  the  she- 
riff of  the  comi- 
ty palatine  of 
Laacaiter  was 
sued  in  troTer 
for  goods  alleged 
to  ^Te  been 
wrongfully 
seized  and  sold 
under  an  exe- 
cation ;  and  tha 
defence  was, 
that  the  plain- 
tiff claimed  the 
goods  by  virtue 
of  an  assign- 
ment which 
was  Toid  as 
against  credi- 
tors :->ireH 
that  the  sheriff 
could  take  ad- 
Tantage  of  this 
defence  without, 
as  in  ordinary 
cases,  shewing 
his  authority 
by  proof  of  the 
writ,  and  that 
proof  of  the 
mandate  to 
him  from  the 
Chancellor  of 
the  county  was 
sufficient  for 
that  purpose. 


Ogdbn  v.  Hesksth,  Bart 

X  ROVER. — The  action  was  brought  against  the  Sheriff 
of  Lancashire,  and  the  facts  of  the  case  were  as  follow: 
The  plaintiiF,  James  Ogden,  was  the  son  of  one  John 
Ogden,  who  had  in  the  month  of  July,  1847,  borrowed  a 
sum  of  SOL  from  one  Grierson,  on  an  agreement  to  repaj 
the  same  in  twelve  months;  the  monej  was  not  paid,  and 
the  parties  failing  to  come  to  an  arrangement  with  refer- 
ence thereto,  Grierson  sued  John  Ogden,  and  got  a  verdict 
and  judgment  for  the  amount  Upon  this,  John  Ogden 
made  over  his  business  to  James  Ogden,  the  plaintiff,  and 
sold  all  the  goods  which  were  in  the  business  premises,  bv 
auction ;  the  goods  had  not  been  removed  from  the  premises 
when  the  sheriff  entered  under  a.  fieri  facias  at  the  suit  of 
Grierson ;  and  they  were  seized  and  sold  under  that  writ 

Evidence  was  given  of  the  above  facts,  and  the  warrant 
from  the  sheriff  was  put  in  by  the  officer;  who  was  called 
to  prove  the  seizure. 

After  the  plaintiff's  case  had  closed. 

WiUcins,  Serjt,  addressed  the  jury  for  the  defendant, 
and  he  contended,  that,  upon  the  facts  of  the  plaintiff's 
case,  they  must  be  of  opinion,  that  the  sale  was  neyer 
intended  to  devest  John  Ogden  of  the  property  in  the 
goods;  that  the  sale  was  therefore  void  as  against  Grier- 
son; and  that  accordingly  the  sheriff  was  entitled  to  their 
verdict 


Martiriy  contra,  submitted,  that  as  the  case  at  present 
stood,  the  sheriff  could  not  rely  on  this  defence;  the  plain- 
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tifP  had,  at  all  events,  been  shewn  to  have  had  a  prima 
facie  right  to  the  possession  of  the  goods,  which  was  suffi- 
cient as  against  a  mere  stranger;  and  it  had  been  recently 
decided  in  a  case  tried  before  Mr.  Baron  Parke  (a),  that, 
in  sncli  a  case  as  this,  the  sheriff  must  be  considered  as  a 
mere  stranger,  until  the  writ  of  fieri  facias  itself  was 
proved. 

Wilkins,  Serjt,  submitted,  that  proof  of  the  warrant 
was  sufficient  for  this  purpose;  and  that  had  been  made 
part  of  the  plaintiff's  case. 

CoLBBiDGB,  J.,  held,  that  proof  of  the  warrant  was  not 
sufficient;  and  he  thought  that  the  writ  itself  must  be 
produced. 

Wilkins,  Serjt,  then  put  in  the  mandate  from  the  Chan- 
cellor of  the  Duchy  to  the  sheriff.  Lancaster  being  a 
county  palatine,  the  writ  was  sent  to  the  Chancellor,  not 
to  the  sheriff  (6) ;  the  sheriff  in  fact  never  saw  the  writ,  but 
acted  entirely  by  virtue  of  the  Chancellor's  mandate.  And 
he  submitted,  that  the  production  of  such  mandate  was 
a  sufficient  proof  of  the  authority  of  the  sheriff,  although 
it  continued  no  recital  of  the  writ  of  fieri  facias  (c). 

CoLEBEDGB,  J.,  was  of  Opinion,  that,  under  these  circum- 
stances, the  production  of  the  mandate  of  the  Chancellor 
afforded  sufficient  proof  of  the  sheriff's  authority. 

Verdict  for  the  defendant 
Martin  and  Monky  for  the  plaintiff. 
WttkinSf  Serjt,  and  Atherton,  for  the  defendant 
[Attomiefr— ^^»na0,  and  Chew,] 

(a)Q«[nkhUyOlaveY.WefUworthf  (5)  See  1  Chittj*8  Prac  509, 

York  Spring  Ajsizes,  1842,  re-  531. 

ported,  6  Q.  B.  173,  n.  (h) ;  and  (c)  See  Tidd*8  Ptac.  Foznu,  359, 

ieoBttiy  y.  Windham,  6  Q.  B.  106.  8.  26. 
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(Crown  Side.) 


BBFOBE  MB.  BA&OK  ALDEBSON. 


March  9Zrd.  Bboina  v.  Fokey. 


Ti 


Wliereaprwon-  X  HE  prisoner  was  indicted,  under  the  5  GFea  4,  a  84. 

under  the  5  Geo.  a  22,  for  being  found  at  large  in  England  before  the  ex- 

forbd^^fo!^  piration  of  a  term  for  which  he  had  been  sentenced  to  be 

U^i^^^  transported. 

expiration  of  a  A  Certificate  of  the  clerk  of  the  peace  for  the  county  of 

he  had  been  Lancaster  was  put  in,  to  prove  the  conviction  and  sentence; 

tnm«p^ted>^  and  it  appeared  therefrom,  that  the  prisoner  had  been  con- 

^«W,  that  the  yicted  of  larcenv  at  the  court  of  quarter  sessions  for  that 

fiict  of  such  sen-  i  «• 

fence  being  in  countj,  and  Sentenced  to  be  transported  for  a  term  of  four- 
ti^hewM  *^^^  years;  that  term  had  not  expired  when  the  prisoner 
w'^M^luffi-   ^^  ^^"^^  **  ^^^8^  ^  England. 

dently  proved 
by  the  certifi- 
cate of  his  con-        J,  PoUock,  for  the  prisoner. — I  submit  that  there  is  no 

Tiction  and  /»     /.  •  /»  •  mt 

sentence,— the  proof  of  a  previous  Sentence  of  transportation.     The  cer- 

mainh^unre-  tificate  shews,  that  the  prisoner  was  indicted  for  simple 

tib"^~*^th  l^^ceny,  and  it  appears  therefirom,  that  he  was  sentenced 

fece  of  such  cei^  to  be  transported  for  fourteen  years.     Now,  the  Court  had 

peared,' that^e  uo  authority  to  prououuce  that  sentence;  and  it  is,  there- 
sentence,  vir.      /•  «^  «  «„n:*« 
tnuxporiation      «>«,  a  nullltj. 

for  fourteen 
years,  was  one 

which  could  not      Aldbbson,  R — But  is  uot  the  judgment  valid  until  it  is 

have  been  in- 
flicted on  him     reversed? 

for  the  offence 
of  which,  accord- 

il^te^Xli^       J".  PoHocifc.— That  might  be  so,  if  the  sentence  had  been 

been  commitp      one  which  it  was  within  the  competency  of  the  Court  to 

ceny.  pronoimce,  and  if  it  appeared  on  the  face  of  the  certificate 

produced,  that  such  was  really  the  case.    But  there  was  no 

jurisdiction  te  pronounce  this  sentence;  and  the  want  of 
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iurisdiction  appears  on  the  &ce  of  the  docament,  which, 
with  respect  to  that  sentence,  and  the  proceedings  on  which 
it  Tiras  founded,  the  statute  makes  evidence  for  the  pro- 
secution.    The  sentence  is,  therefore,  a  nullity. 

Monky  for  the  prosecution. — The  offence  which  the  pri- 
soner has  now  to  answer  is,  that,  having  been  sentenced 
or  ordered  to  be  transported  for  a  certain  number  of  years, 
by  a  Court  competent  in  jtirisdiction  to  pronounce  such  a 
sentence  of  transportation,  he  was  afterwards  found  at 
large,  without  any  lawful  cause,  before  the  expiration  of 
the  term  for  which  he  had  been  so  sentenced  to  be  trans- 
ported.    To  make  out  the  offence,  it  is  not  necessary  to 
shew  that  the  former  sentence  was  a  correct  ona    A  sen- 
tence, in  fact,  is  sufficient   Now,  that  there  was  such  a  sen- 
tence, is  shewn  by  the  certificate.  Moreover,  it  does  not  ne- 
cessarily follow  from  this  certificate  that  the  sentence  was 
erroneous     It  may  be  that  the  larceny,  upon  conviction 
for  which  the  prisoner  received  sentence  of  transportation, 
liad  been  committed  after  a  previous  conviction  for  felony. 

AiDERSON,  B. — Then,  should  not  that  have  been  stated? 

Monk — Undoubtedly  it  must  in  the  indictment,  on 
which  the  sentence  was  passed;  but  I  submit,  not  in  this 
certificate.  The  previous  or  first  conviction,  which  may 
have  authorised  the  sentence  of  transportation  for  the 
second  offence,  is  not  any  part  of  that  offence.  It  is 
merely  an  accident  which  affects  the  punishment.  At  all 
events,  if  the  sentence  might  be  right,  that  is  sufficient; 
and  the  Court  will  not  contend  against  its  validity. 

Aldebson,  B. — I  think,  I  can  only  take  it,  on  this  cer- 
tificate, that  there  was  an  indictment  for  larceny  and  a 
sentence  of  fourteen  years'  transportation. 

Monk. — ^The  conclusive  answer  to  the  objection,  how- 
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1849.  ever,  is  that  suggested  by  the  CSourt,  namely,  tiiat  eyen  if 
the  sentence  had  not  been  warranted,  yet  it  is  valid  until 
set  aside. 

Aldebson,  B. — ^I  think  that  is  sa  I  shall  hold  that 
the  certificate  is  sufficient  Suppose  a  man  had  been  sen- 
tenced to  death  on  an  insufficient  indictment,  and  afte^ 
wards  executed;  if,  on  error,  the  judgment  should  be  set 
aside,  still  the  sheriff  would  be  justified.  So,  in  this  case, 
there  was  a  conviction  and  sentence  in  existence  at  the 
time  the  prisoner  was  found  at  large,  and  that  is  enough. 
I  will,  howerer,  reserye  the  point 

Prisoner  was  convicted  (a). 

Monk,  for  the  prosecution. 
Joseph  Pollock,  for  the  prisoner. 

[Ationiies— JS'.  Hwrfordj  and  Bent^ 

{d)  Mr.  Baron  Aldersan  sub-  indictment  for  laxcenj,  with  » 

Boquentl  J  intimated  to  the  counsel  sentence  of  fourteen  yean'  ix%DSr 

for  the  prisoner,  that  several  of  the  portation,  is,  until  reyersed  bj 

Judges  whom  he  had  consulted  error,  good, 

on  the  point  reserred,  were  of  The  question  therefore  was  not 

opinion  with  him,  that  the  oer-  formally  argued ;  and  the  sen- 

tificate  of  a   conviction   on  an  tence  remained  in  force. 
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1847. 

YORK  SPRING  ASSIZES,  1847  (a). 

BEFOBE  BABON  BOLFE. 


Regina  V.  Joseph  Cookin  Hoatson.  jf^rc^  18^, 

X;  ORGERY. — The  prisoner  was  indicted  (a)  for  having,  on  a.,  a  share- 
the  30th  July,  1846,  at  Halifax,  forged  a  certain  transfer  ^gS'uJfnty 
of  twenty  shares  in  the  Eastern  Counties  Railway,  by  a  ^*^*^^®  ^ 
deed  purporting  to  be  made  by  Robert  Anglezark  Pilling  to  L.,  a  broker, 
Alexander  Hoat^n,  the  prisoner  s  brother,  with  intents,  the  name  of 
severally  laid,  to  defraud  those  two,  the  Railway  Company,  ^^^o^  sen?A! 
and  several  other  parties  named  below.  ^^  <ie«d  of 

,  1      ,    /•  .  .  transfer,  as  A. 

It  appeared  that  the  prisoner  had,  for  some  time  previous  was  in  embar- 
to  the  transaction  in  question,  been  a  share-broker  in  Hali*  gtances!'*^?*^ 
fax,  and  had  had  dealings  with  Mr.  Lucas,  another  broker,  ^^^J^^^' 
of  Liverpool,  up  to  about  the  end  of  November,  1844.     In  boy  to  execute 
the  latter  end  of  that  year,  the  prisoner  had  purchased  fer  of  the  shares 
from  Mr.  Lucas  200  shares  in  the  Eastern  Counties  Rail-  ^  a^pT^ 
way,  and  the  transfers,  as  well  as  the  certificates,  had  all  *5«  ^  ^^^ 

""  '  '  shares  had  been 

come  into  the  hands  of  the  prisoner,  with  the  exception  of  ^d  up:— 
the  transfer  of  twenty  of  these  200  sharea     At  the  time  and  Umt  A. 
when  the  transfer  for  these  twenty  should  have  been  deli-  ^c'^^^n'^"" 
vered  to  the  prisoner,  he,  it  appeared,  had  become  insolvent,  ^^^  ^y"*« 
owing  a  large  sum  of  money  to  Mr.  Lucas.     The  holder  of  defraud  R.  A. 
the  shares,  which  had  been  purchased  by  Mr.  Lucas  before  c.  R  Ca* 
he  sold  them  to  the  prisoner,  was  Mr.  Robert  Anglezark 
Pilling  of  Manchester,  who,  at  various  periods  in  1844  and 
184i),  had  executed  deeds  of  transfer  for  different  portions 
of  the  200  shares,  which  from  time  to  time  were  disposed 


(a)  Tliifl  and  the  two  following  (5)  Under  the  11  Geo.  4  <Sr  1 

<^>fle8,  were  omitted  in  their  proper      Will.  4,  c.  66 ;  amended  (as  to  the 
^'^tt.  puniahment)  by  1  Vict.  c.  81,  8. 1. 

▼OL  U.  EBB  N.  P. 
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1847.        of  bj  Mr.  Femahougli,  hisbroker.    Mr.  Lncas  having  sent 
to  prisoner,  according  to  the  custom,  for  "  a  name"  (that 
of  the  proposed  transferee)  to  be  inserted  in  the  deed  for 
the  twenty  shares  in  question,  the  prisoner  sent  him  that 
of  Mr.  Glover,  with  which  the  transfer  deed  was  prepared. 
Then,  however,  Mr.  Lucas,  in  consequence  of  the  prisoner  s 
embarrassed  circumstances,  hesitated  to  forward  the  deed 
to  the  prisoner,  who,  being  anxious  to  obtain  a  transfer  for 
the  perfecting  of  the  title  to  these  twenty  shares,  com- 
mitted the  forgery  charged.     For  that  purpose,  he  in  July, 
1846,  took  a  blank  deed,  the  body  of  which  was  in  his  own 
handwriting,  (and  on  which  the  forgery  charged  was  com- 
mitted,) into  his  counting-house,  and  there  sent  for  two 
boys,  George  Fleming  and  Joseph  Thompson,  one  of  whom 
acted  as  clerk  or  errand-boy  to  himself,  the  other  acting  in 
the  same  capacity  to  his  brother.     He  caused  Fleming  to 
sign  the  name,   "  Robert  A.  Pilling,"  as  transferor,  and 
Thompson  to  attest  that  signature  with  his  own  name ;  and 
he  then  procured  his  (the  prisoner's)  brother,  Alexander  Ho- 
atson,  to  sign  his  name  as  transferee,  James  HalliwellAked, 
a  clerk  in  the  employ  of  another  brother,  James  Hoatson, 
putting  his  name  as  attesting  witness  to  that  of  Alexander 
Hoatson.    The  brother,  Alexander  Hoatson,  proved  that 
he  had  executed  the  deed  at  the  prisoner's  request;  that  he 
had  given  nothing  for  the  shares,  and  acted  as  a  mere 
nominal  party,  it  being  customary  in  the  business  for  one 
broker  to  lend  his  name  to  another.     Mr.  Thomas  Parkin- 
son, a  broker,  proved  that  he,  as  the  prisoner's  agent,  had 
received  the  shares  and  this  deed  from  the  prisoner  on  the 
14th  of  August,  1846,  and  had  sold  the  shares  for  him.  AD 
the  *'  calls"  upon  them  were  at  that  period  paid  up.     It 
was  further  shown,  by  the  evidence  of  the  Company's  clerk, 
who  produced  their  register  of  transfers,  that  Mr.  Pilling 
had  continued  registered  proprietor  up  to  the  17th  of  the 
same  month,  when  the  twenty  shares  were  registered  in 
the  name  of  Alexander  Hoatson;  and  that,  on  the  24th  of 
September  following,  they  passed  from  him  to  Mr.  Turner, 
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in  whose  name  they  now  stood  (c).    The  proceeds  of  the        1847. 
shares,  between  4002.  and  5002.,  on  the  disposal  of  them  by 
Mr.  Parkinson,. had  been  paid  oyer  to  the  prisoner. 

BUaSy  (with  whom  were  IL  HaJl  and  Pickering^  for  the 
prisoner,  submitted,  that  there  was  no  evidence  of  the  in- 
tent  to  defraud,  because  it  did  not  appear,  upon  these  facts, 
that  any  one  could  be  defirauded  by  the  transaction.  The 
case  stood  thus:  putting  the  brokers  aside,  Pilling  was  the 
seller,  and  the  prisoner  the  buyer.  The  latter  employed 
Lucas  to  buy  200  shares,  and  Lucas  sent  the  certificates  to 
him,  as  he,  prisoner,  furnished  names  and  the  money.  Be- 
fore the  25th  of  September,  I84!5,  there  were  180  shares 
disposed  of  in  this  manner.  After  that  time,  the  remain- 
ing twenty  shares  were  also  sold  by  the  prisoner,  and  he 
received  from  Lucas  the  certificates  The  transfer,  how- 
ever, was  kept  back,  and  the  consequence  was,  that  the 
prisoner,  who  had  sold  the  shaiies,  could  not  deliver.  In 
the  case  ofBegina  v.  Hermann  Julius  Marcus  (c2),  tried  be- 
fore Mr  Justice  Oresswttt  at  the  last  York  Summer  Assizes, 
that  learned  judge  had  directed  an  acquittal,  on  the  ground 
that  the  interest  of  the  parties  alleged  to  have  been  de- 
frauded was  not  such  as  that  any  prejudice  to  them  could 
have  resulted  from  the  act  of  forgery,  all  the  "calls"  on 
the  shares  in  that,  as  in  the  present  case,  having  been 
paid  up. 

RoLFB,  B. — I  cannot  assent  to  that  view  of  the  law. 
The  parties  supposed  in  a  situation  to  be  defrauded,  are 
Pilling,  the  Railway  Company,  Lucas,  Alexander  Hoatson, 
Glover,  and  Turner.  There  would  seem  to  be  no  fraud 
practically,  as  affecting  the  two  latter.     But  Pilling,  up  to 


(c)  It  is  enacted,  in  the  153rd      of  the  proprietors  sh&Il  be  entered 
flection  of  the  6  (fe  7  Will.  4,  c.      in  a  book,  and  that  certificates  of 
cri,  the  Eastern  Counties  Railway      the  shares  shall  be  given. 
Company's  Act,  that  the  names         {d)  Ante,  p.  366. 

E  E  E  2 
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1547.  the  date  of  the  foigeij,  would  haTe  some  I^al  right,  if  it 
wo«  odIt  that  of  Toting  at  meetings  Lucas  claimed  a 
ri^ht  of  lien,  for  a  balance  then  due  to  him  &om  the  pri- 
soner. It  may  be  doabtfbl  as  to  the  Company,  but  I  think 
this  amoonts  to  a  fraud  upon  them.  And  Alexander  Ho- 
atson,  the  transferee,  is  in  a  condition  to  be  prejudiced, 
because  he  might,  if  he  chose  to  deal  irith  the  shares  as 
hb  own,  haTe  been  rendered  liable  to  others,  as  to  Turner, 
to  whom  thej  eyentually  went  The  prisoner's  was  a 
wrongful  act,  whereby  others  might  be  damnified.  In  one 
respect,  the  case  may  be  sud  to  be  a  case  of  misfortune, 
inasmuch  as,  perhaps,  the  prisoner  considered  himself  en- 
titled to  the  transfer;  he  had,  most  likely,  contemplated 
helping  himself  by  wrong,  to  what  he  thought  his  right 
I  can,  howcTer,  peroeiTe  no  reason  for  doubting  that  the 
act  inyolved  a  fraud. 

The  jury  were  directed  accordingly,  his  Lordship  inti- 
mating that  the  two  parties  as  to  whom  the  fiuud  appeared, 
in  his  opinion,  to  be  most  obvious,  were  Mr.  Pilling  and 
the  Railway  Company. 

Verdict — Guilty,  with  intent  to  defraud  Mr. 
Pilling  and  the  Railway  Company. 

Sentence — ^To  be  imprisoned  two  months  in 
the  Castle  of  York. 

WilkinSy  Serjt,  Cowling,  and  Overend,  for  theprosecntioa 
Bliss,  jR,  HaUy  and  Pickering,  for  the  prisoner. 


R 
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1847. 

DURHAM  SUMMER  ASSIZES,  1847. 

BEFOBB  LOBD  CHIEF  BABON  POLLOCK. 


Regina  V.  Geoboe  Gisson  and  Others. 

APE. — ^The  prisoners,  five  in  number,  were  indicted  An  acquittal  on 
for  a  rape  on  Elizabeth  Damm,  a  foreigner  and  itinerant  foi^ra^**^* 
musician,  alleged  to  have  been  committed  at  Jarrow,  on  ^^^  "^*  ^ 

'  °  saccesBmlly 

the  13th  May.  pleaded  to  a 

After  this  case  had  proceeded  for  some  time,  it  appeared  dktment'for™ 
to  the  learned  Lord  Chief  Baron  that  it  must  fail,  there  Z^^\^ 

'  intent  to  corn- 

being  some  material  evidence  for  the  prosecution  which  ™i* » ™P«»  »<>.' 

°  ^         *  /»       -I       ^^^  Mi  acquit- 

should  have  been  produced,  but  which  was  not  now  forth-  tai  on  an  in- 
coming.    His  Lordship,  therefore,  stopped  the  case,  inti-  feloniously* 
mating  his  opinion  to  be,  that  it  was  one  which  might  J^^f^^J^*^ 
have  been  tried  at  the  sessions  as  a  charge  of  assault  with  mevouB  bodily 

.  hanUy  be  sue- 

mtent  to  commit  a  rape,  and  that  the  charge  of  felony  cessfuiiy  piead- 
could  not  be  sustained;  and  that,  in  the  absence  of  the  dicto^tforan 
evidence  above  referred  to,  the  prosecution  was  premature,  ^^^  i^  each 
and  the  prisoners  ought  not  now  to  be  on  their  trial  for  caae,  the  tnms- 
the  misdemeanor  any  more  than  for  the  felony.  same,  and  the 

accused  m^At 

have  been  con- 

,  ,  victed  of  an  a^ 

Lotherington,  who  conducted  the  prosecution,  submitted  aanit,  under lect 
whether,  if  a  general  verdict  of  acquittal  were  now  taken,  ^  y^^  ®  g*5|* 
the  prisoners  could  again  be  tried  for  the  assault,  seeing 
that,  under  the  stat  1  Vict.  c.  85,  sect.  11,  they  might  now 
be  convicted  of  that  misdemeanor,  if  sufficient  evidence 
▼ere  adduced. 


Pollock,  C.  B. — I  have  no  doubt  at  all  that  they  may  be 
so  tried.  If  there  be  an  acquittal  here,  and  then  a  plea 
of  autre  fais  acquit  to  the  subsequent  indictment  for  the 
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1847.        misdemeanor,  that  plea  could  not  be  sappoiied  by  the 

^lonA^     production  of  the  present  record  (a). 

«.  Acquitted. 

GiBBov.  LotheringtaHf  for  the  prosecution. 

K  McMhewa  and  Otters  for  tlie  prisoner. 


(a)  At  Lancaster  Summer  Afl- 
■izes,  August  10,  1847,  his  Lord- 
ship decided  similarly  in  the  case 
of  Ay.  T.  Ja9qi>h  OoadbyyChaxged 
with  feloniously  stabbing  Richard 
Miller,  with  intent  to  do  him  grie- 
Tous  bodily  harm.  The  Lord  Ohief 
Baron  there  directed  an  acquittal, 
the  eyidence  to  proye  the  felony 


being  insufficient;  and,  it  sppetf- 
ing  to  be  a  mere  question  of  as- 
sault,  the  learned  judge  said,  *^  It 
had  better  be  inquired  of  in  so- 
other tribunal.'* 

Edward  James,  for  ih»  ptooeco- 

tion. 

WUtifU^  Seijt.y  for  the  pns(HMr. 


LIVERPOOL  SUMMER  ASSIZES,  1847. 


BEFORE  LORD  OHIEP  BABON  POLLOCK. 


Rboina  V.  Dakibl  Flahsbtt. 

JDIGAMY. — ^The  prisoner  was  indicted  for  having,  at  Ash- 
ton-under-Lyne,  feloniously  married  Catherine  O'Brien, 
his  former  wife  being  at  the  time  alive. 


In  scaso  of 
bigamy  there 
ought  to  be 
some  proof  of 
thefint  mar* 
riage  beyond 
the  mere  itate- 
ments  of  the 
priaoner  while 
m  custody  j 

therefore,  where  the  prisoner  had  come  to  him,  stating  that  he  wanted  to 

a  pX^tiidOT  pv®  himself  up  on  a  charge  of  felony, — that  he  had  mar- 

Sliad  comi^*  ried  two  wives,  both  of  whom  were  now  with  him,  and 

ted  bigamy,  and  that  he  could  have  no  peace  or  quiet  with  them. 

when  and 


Cro98y  for  the  prosecution,  to  prove  the  first  mauiage, 
called  Bartholomew  Hickey,  a  policeman,  who  said  that 


where  the  fint 
marriage  took 
place,  and 
while  in  cus- 
tody signed  a 
statement  to  the 

same  effect,  the  Judge  thoqght  this,  though  some  evidenoe  of  the  fint  maniage,  was  not  sufficient,  and 
so  told  the  jury. 


Pollock,  C.  R — So  he  came  to  the  police-office  as  a 
refuge? 
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The  Tntness. — ^Yes,  my  Lord:  he  said  he  had  been  mar-  1847. 
ried  to  the  first  wife  thirty-two  years  ago,  by  the  Rev. 
John  Kimi,  parish  priest  of  Leitrim,  in  the  county  of 
Gralway, — ^that  he  had  lived  with  her  until  about  thirteen 
years  since,  and  then  left;  her,  with  two  children,  at 
Kildare,  and  subsequently,  in  1837,  married  Catherine 
O'Brien,  at  the  parish  of  Ashton-under-Lyne. 

PouwKJK,  C.  B. — I  very  much  doubt  whether  this  kind 
of  evidence  will  suffice. 

Cross  referred  to  Regina  v.  Simmonsto  (a)  as  shewing 
that  the  prisoner's  own  admission  would  be  sufficient  evi- 
dence of  the  first  marriage. 

PoLLOOK,  C.  B. — I  think  you  must  give  some  evidence 
of  the  first  marriage  beyond  the  mere  admission  of  the 
prisoner. 

Cross. — After  he  was  in  custody  he  signed  a  written 
statement,  in  which  he  asserted  the  same  facta 

Pollock,  C.  B. — ^That  will  not  do:  he  might,  for  a  pur- 
pose, have  stated  an  untruth  There  must  be  evidence 
of  the  fact  of  the  first  marriage,  before  the  evidence  of 
Catherine  O'Brien  could  be  of  any  avail  There  is  some 
evidence  of  a  marriage,  but  I  shall  tell  the  jury  it  is  not 

enough 

Verdict— Not  Guilty  (b). 

Cross  for  the  prosecution. 

[AitoTmeBSaU,  and  Taylor.] 

(a)  Ante,  Vol.  1,  p.  164;  also  it  should  be  observed,  that  the 

reported  2  Moo.  ^  Rob.  503,  nom.  case  of  Regina  y.  Deni^  there  r^ 

Bigifia  v.  Newton,  feixed  to,  was  oyemiled  by  the 

(&)  See  the  case  oi  Regina  t.  House  of  Lords  in  the  jS^umm?  P^^r- 

^iwMfioiMto,  ante,  Vol.1,  p.  164,  and  age,  11  0.  &  P.  86,  134;   cited 

the  authorities  there  cited.    But  ante,  Vol.  1,  p.  761. 
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NOTTINGHAM  ASSIZES 


BBFOEB  MB.  JUSTICE  MAULB. 


March  Uth.  ThB  QuBBN  V.  WbsT. 

If  a  pmon,  IVLURDER — The  indictment  charged,  that,  before  and  at 

^uwabor-  the  time  of  the  committing  of  the  felony  and  murder  here- 

•rtwWch  c^e«  ^^*^^^  ^^^^  mentioned,  one  Sarah  Henson  was  then  qnick 

a  duid  to  be  i^th  a  certain  male  child;  and  that  Ann,  the  wife  of  Jo- 

bom  80  much 

Miiier  than  the  seph  West,  late  of  &c.,  well  knowing  the  said  Sarah  Hen- 

^t  it  iston  son  to  be  quick  with  the  said  male  child  as  aforesaid,  and 

k«  !ir*bie"o?  f^^loniously,  wilfully,  and  of  her  malice  aforethought,  de- 

livinjr.  and  af-  vising,  Contriving,  and  intending,  feloniously,  unLiwfuIly, 

terwards  dies,  .iii             -i*!/*!!                               i                       i           -loi* 

in  consequence  Wickedly,  and  Wilfully  to  cause  and  procure  the  said  Sarah 

to  the"^tOTi3  Henson  to  bring  forth  from  and  out  of  her  womb  the  said 

world,  tbepa^  male  child,  with  which  she  was  so  quick  as  aforesaid,  and 

ton  who,  by  *  ^ 

this  misconduct,  to  cause  and  procure  the  said  male  child  to  be  prematurely 

^urinto  tife  brought  forth  from  and  out  of  the  womb  of  the  said  Sarah 

puts tt  Smby  Henson,  and  thereby,  and  by  means  thereof,  the  said  male 

in  a  situation  child  fcloniouslv,  wilfuUv,  and  of  her  malice  aforethought 

in  which  It  can-  .  -•     <• 

not  live,  is  to  kill  and  murder,  on  &a,  with  force  and  arms,  at  &c., 

der,  and  the^  in  and  upou  the  said  male  child  so  quick  in  the  womb  of 

STp^ibiiity  ^^^  said  Sarah  Henson  as  aforesaid  then  and  there  being, 

that  something:  feloniously,  wilfuUy,  and  of  her  malice  aforethought  did 

might  have  l>oon  » t     k         -rrr          \ 

done  to  prevent  make  an  assault,  and  that  the  said  Ann  West  then  and 

woufril^t  ren-  t^^rc  fcloniously,  wilfully,  and  of  her  malice  aforethought, 

^*ilrd  *"*  ^^^  P^^'  place,  and  force  the  right  hand  of  her  the  said 

Ann  West  into  the  private  parts  of  her  the  said  Sarah 

Hensoii,  and  upward  into  the  womb  of  her  the  said  Sarab 
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Elenson,  and  a  certain  pin  which  she  the  said  Ann  West        i848. 
in  her  right  hand  then  and  there  had  and  held,  the  said 
pin  into  the  private  parts,  and  up  and  into  the  womb  of 
the  said  Sarah  Henson,  then  and  there  feloniously,  wilful- 
ly, and  of  her  malice  aforethought,  did  put,  place,  and 
force,  and  the  said  Ann  West,  by  such  putting,  placing, 
and  forcing  the  right  hand  of  the  said  Ann  West  into  the 
private  parts  of  the  said  Sarah  Henson  as  aforesaid,  and 
up  and  into  the  womb  of  her  the  said  Sarah  Henson  as 
aforesaid,  and  by  such  putting,  placing,  and  forcing  the 
said  pin  into  the  private  parts,  and  up  and  into  the  womb 
of  the  said  Sarah  Henson  as  aforesaid,  she  the  said  Ann 
West,  afterwards,  to  wit,  on  &c.,  with  force  and  arm^,  at 
fee,  feloniously,  wilfully,  and  of  her  malice  aforethought, 
did  cause  and  procure  the  said  Sarah  Henson  to  bring 
forth  the  said  male  child  from  and  out  of  the  womb  of 
the  said  Sarah  Henson  as  aforesaid,  and  did  then  and  there 
feloniously,  wilfully,  and  of  her  malice  aforethought,  cause 
and  procure  the  said  male  child  to  be  prematurely  born 
and  brought  forth  alive  from  and  out  of  the  womb  of  the 
said  Sarah  Henson  as  aforesaid ;  and  that  the  said  male 
child,  by  means  of  being  so  prematurely  born  and  brought 
forth  alive  from  and  out  of  the  womb  of  the  said  Sarah 
Henson  as  aforesaid,  then  and  there  became  and  was  mor- 
tally weakened,  debilitated,  and  emaciated  in  his  body,  of 
which  said  mortal  weakness,  debility,  and  emaciation  of 
the  body  of  the  said  male  child,  the  said  male  child  for 
the  space  of  five  hours,  on  &c.,  at  fee,  did  languish,  and 
languishing  did  live,  and  then,  to  wit,  on  the  said  last- 
mentioned  day,  in  the  year  aforesaid,  the  said  male  child, 
at  &c.,  of  the  said  mortal  weakness,  debility,  and  emacia- 
tion of  his  body  aforesaid,  did  die;  and  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say  that  the  said  Ann 
West,  the  said  male  child,  in  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did 
kill  and  murder,  against  the  peace  of  our  Sovereign  Lady 
^he  Queen,  her  crown  and  dignity.   There  were  three  other 
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1648.        counts,  in  two  of  which  the  statement  rfan  iinniiili  upon 
the  child  was  omitted. 

It  was  proved  by  Sarah  Henson,  that  she,  a  sin^  wo- 
man, being  with  child,  went  to  the  honse  of  the  prisoner, 
and  haying  informed  her  of  her  pregnancy,  underwent  an 
operation  of  the  nature  described  in  the  indictment  Tiiis 
operation  was  repeated  on  several  days,  and  Henscm  vis 
shortly  afterwards  deliyered  of  a  male  child;  she  beini 
then  about  six  months  advanced  in  her  pregnancy.  The 
child  was  bom  alive,  but  died  about  five  hoars  afterwards. 
A  medical  witness  stated  that  there  were  no  unusual  i^pear- 
ances  on  the  body  of  the  child, — ^that  it  was  a  healthy  child ; 
but  that,  being  bom  at  that  period  of  gestation,  it  ms 
impossible  that  it  could  live  any  considerable  length  of 
time  separated  from  the  womb  of  the  mother.  It  was 
incapable  of  maintaining  a  separate  and  independent  ex- 
istence. 

This  witness  further  said — "  Judging  from  the  healthy 
appearance  of  the  child,  I  cannot  suppose  that  the  presoa- 
ture  delivery  was  spontaneous.  The  operations  described 
by  Henson  would  naturally  and  probably  produce  that 
premature  delivery.  It  might  be  produced  by  a  faU  or 
any  sudden  shock  received  by  the  mother;  but  in  this 
case,  I  have  no  doubt  that  it  was,  in  fiftct,  produced  by  the 
acts  of  the  prisoner." 

MUleTy  for  the  prisoner. — ^The  offence  of  murder  is  not 
proved.  The  killing  of  an  infant  in  its  mother's  womb  is 
confessedly  not  murder;  but  on  the  authority  of  jReiCT. 
Senior  (a),  it  appears  to  be  laid  down  by  the  text-writers 
as  the  better  opinion,  that  if  an  injury  be  received  by  the 
child  in  the  womb,  and  the  child  afterwards,  bom  aliTe, 
dies  of  that  injury,  it  is  murder  or  manslaughter,  accord- 
ing to  the  circumstances  of  the  case. 

(a)  1  M.  0.  C.  34a 
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Mathlb,  J. — ^That  opinion  is  founded  on  the  authority  of        1848. 
Blackstone  (&),  and  Coke  (c). 

MiUer. — There  must  be  an  assault  upon  the  child;  that 
circumstance  appeared  in  the  case  of  Rex  v.  Senior ^  but 
is  wanting  here.  The  death  of  the  child  if  as  caused,  if  at 
all  by  the  prisoner,  by  her  bringing  it  to  life.  If  the  act 
of  the  prisoner  had  killed  the  child  in  the  womb,  it  would 
not  haye  been  murder;  can  it  be  more  so,  because  the  child 
was  by  the  same  act  brought  to  life?  There  is  a  statute 
which  expressly  provides  a  punishment  for  the  prisoner's 
offence  (d), 

MeUoTj  for  the  prosecution. — ^This  is  murder.  If  an  in- 
jury is  inflicted  upon  a  child,  which  causes  its  death  en 
ventre  ea  fnHre,  it  is  not  murder;  but  if  the  child  is 
bom  aliye,  and  dies  afterwards  in  consequence  of  an  in- 
jury receiyed  in  the  womb  by  the  unlawful  act  of  the  pri- 
soner, that  is  murder.  It  does  not  appear  that  the  body 
of  the  child  receiyed  any  direct  injury  from  the  operation 
performed  by  the  prisoner;  but  it  is  bom  at  a  time  when 
it  cannot  maintain  for  any  considerable  length  of  time  an 
existence  separate  from  the  mother;  and  that  premature 
delivery  is  caused  by  the  felonious  act  of  the  prisoner. 
The  act  of  the  prisoner,  being  done  with  intent  to  procure 
abortion,  is  made  felonious  by  7  Will  4  &  1  Vict  c.  86, 
8. 6;  and  being  engaged  in  that  felonious  transaction,  the 
prisoner  thereby  caused  the  premature  delivery  of  Sarah 
Henson,  and  the  consequent  death  of  the  child.  The  case 
o{Rex  V.  Senior^  although  a  case  of  manslaughter  only, 
recognises  the  distinction  upon  which  this  case  depends. 

Mattle,  J. — There  is  a  case  for  the  jury.     I  think,  that 

©  4  Com.  ch.  14.  (d)  The  stat.  7  WiU.  4  <fe  1  Vict 

W  3  Inut.  60.  c.  85. 
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if,  by  the  felonious  act  of  the  prisoner,  the  child  was  pat 
into  a  situation  in  which  he  could  not  live,  it  is  murdez: 

MiUer  then  addressed  the  jury  on  the  facts. 

Haule,  J^  (in  summing  up),  said — ^The  prisoner  is  diaiged 
with  murder;  and  the  means  stated  are,  that  the  prisoner 
caused  the  premature  delivery  of  the  witness  Henson,  by 
using  some  instrument  for  the  purpose  of  procuring  abor- 
tion; and  that  the  child  so  prematurely  bom  was,  in  con- 
sequence of  its  premature  birth,  so  weak  that  it  died 
This,  no  doubt,  is  an  unusual  mode  of  t:ommitting  mur- 
der; and  some  doubt  has  been  suggested  by  the  prisoners 
counsel, whether  the  prisoners  conduct  amounts  to  that 
offence;  but  I  am  of  opinion  (and  I  direct  you  in  point  of 
law),  that  if  a  person  intending  to  procure  abortion  does 
an  act  which  causes  a  child  to  be  bom  so  much  earlier 
than  the  natural  time,  that  it  is  bom  in  a  state  much  less 
capable  of  living,  and  afterwards  dies  in  consequence  of 
its  exposure  to  the  external  world,  the  person  who  by  her 
misconduct  so  brings  the  child  into  the  world,  and  puts  it 
thereby  in  a  situation  in  which  it  cannot  live,  is  guilty  of 
murder.  The  evidence  seems  to  shew  clearly  that  the 
death  of  the  child  was  occasioned  by  its  premature  birth; 
and  if  that  premature  delivery  was  brought  on  by  the  fe- 
lonious act  of  the  prisoner,  then  the  offence  is  complete 
His  Lordship  then  read  the  evidence,  and,  in  conclusion, 
said: — If  the  child,  by  the  felonious  act  of  the  prisoner, 
was  brought  into  the  world  in  a  state  in  which  it  was 
more  likely  to  die  than  it  would  have  been  if  bom  in  due 
time,  and  did  die  in  consequence,  the  offence  is  murder; 
and  the  mere  existence  of  a  possibility  that  something 
might  have  been  done  to  prevent  the  death,  would  not 
render  it  less  murder,  If^  therefore,  you  are  satisfied^  to 
the  exclusion  of  any  reasonable  doubt,  that  the  prisoner,  bv 
a  felonious  attempt  to  procure  abortion,  caused  the  child 
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to  be  brought  into  the  world,  for  which  it  was  not  then         1848. 
fitted,  and  that  the  child  did  die  in  consequence  of  its  ex- 
posure to  the  external  world,  you  will  find  her  guilty;  if 
you  entertain  a  reasonable  doubt  as  to  the  facts,  you  will, 
of  course,  find  her  not  guilty. 

Verdict — Not  guilty  (e). 

(e)  For  the  report  of  this  case,      we  are  indebted  to  the  kindness 
and  the  form  of  the  indictment,      of  Mr.  BitUestane  and  Mr.  Lewis, 
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Ceouch  V.  The  London  and  North  Western  Railway    ,^  ^^^'  . 

^  March  ZOth. 

Company. 


c 


A8E. — The  first  count  of  the  declaration  stated,  that  ThepUimtiflf,by 
the  defendants  were  common  carriers  of  goods  for  hire  J^lj^vS  mwii ' 
from  Birmingham  to  London,  and  that  the  plaintiff  caused  g^^'^fj^^ 
to  be  delivered  to- them,  and  that  they  received  from  him,  hamper,  ad- 
a  basket  containing,  amongst  other  things,  thirty  brooches,  self,  at  L.,  and 

sent  by  the 
London  and 
North  Western  Railway.  These  small  parcels,  which  were  addressed  to  difierent  persons,  it  was  the 
busiiieis  of  the  plaintiff  to  deliyer  as  addressed.  In  iu  transit  on  the  railway,  a  small  parcel,  addressed 
to  Mr.  K.,  was  abstracted  from  the  hamper : — ffdd,  in  an  action  by  the  plaintiff  against  the  Company 
for  loss  of  the  parcel,  that  it  was  sufficient  to  prove  that  it  was  not  in  the  hamper  when  delivered  to  the 
plamtiff  by  the  Company,  and  that  it  was  not  necessary  to  go  into  evidence  to  shew  that  the  Com- 
ply had  not  delivered  it  to  Mr.  K. ;  and  that  the  amount  of  damages  in  such  action  is  the  value  of  the 
lost  parcel,  as  the  plaintiff  would  be  liable  to  that  amount  to  the  owner  of  it 

A  Haflway  Company  has  no  right  to  open  a  parcel,  to  aaoertain  whether  it  contains  other  poioelf 
•dowsed  to  different  persons. 

By  their  act,  8  Will  i,  cxxxvi,  s.  181,  the  London  and  North  Western  RaQway  Company  an  to  toko 
ntei  and  tolls  from  all  persons  alike,  under  the  same  or  similar  circumstances.  Their  ordinary  price 
^*[^'rymg  a  parcel  fr^  L.  to  B.  was  Id.  per  lb.  They  refused  to  carry  a  parcel  for  the  plamtiff 
^^  L.  to  B.  unleM  he  paid  Id  per  lb.,  whidi  he  did:— ifetc^  that  he  might  recover  back  the  ezoen. 
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Ckouch 

Thb  Lomdov 
▲itd  nokth- 

Railway  Co. 


one  sheet  of  paper,  and  one  piece  of  string,  to  be  cai 
firom  Birmingham  to  London,  and  delivered  to  the  plaii 
but  that,  by  the  negligence  of  the  defendants  and  i 
servants,  the  brooches,  paper,  and  string,  were  lost 
count  alleged  special  damage,  hj  reason  of  the  loss  oi 
sum  paid  to  the  defendants  for  the  carriage,  and  injui 
the  plaintiff  in  his  trade  of  a  carrier  and  collector  of 
eels.  The  second  count  stated,  that  the  defendants  i 
carriers,  and  had,  according  to  the  statute  in  that 
made  and  provided,  affixed  in  their  office  a  notice  tha 
increased  rate  of  charge  was  required  for  gold  and  silvt 
a  manufactured  state  or  unmanufactured  state,  above 
in  value,  and  that  the  plaintiff  delivered  them  a  ba: 
containing  bracelets,  being  gold,  stone,  and  metal  ma 
facture  exceeding  102L  in  value,  to  be  carried  from  ] 
mingham  to  London;  but  the  plaintiff  did  not  pay  the 
creased  rate  of  charge;  and  that  the  defendants  accepted 
goods  to  be  safely  carried,  subject  to  the  limitations  : 
posed  on  their  liability  by  the  statute.  Tet  they  did 
safely  convey  the  goods,  but,  through  their  negligei 
the  goods  were  feloniously  stolen  by  some  servant  or  < 
vants  of  the  Company  then  in  their  employment,  whi 
name  or  names  are  to  the  plaintiff  unknown.  This  coi; 
then  alleged  special  damage,  as  in  the  first  count  (a).   Tkt 


{a)  The  second  and  third  ooimtg 
were  in  the  following  form  :*- 

Second  Count.] — For  that  the 
said  Company,  before  and  at  the 
time  in  this  count  mentioned, 
were  common  carriers  of  goods 
and  chattels  for  hire  from  Bir- 
mingham aforesaid  to  London 
aforesaid,  and  the  said  Company, 
before  and  at  the  times  in  this 
count  mentioned,  had  also  caused 
to  be  affixed,  and  there  was  then 
affixed,  according  to  the  form  of 
the  statute  in  such  case  made  and 
proyided,  in  a  public  and  con- 


spicuous part  of  the  office,  hen 
after  mentioned,  a  notice  in  le 
ble  characters,  whereby  the  s) 
Company  notified  and  stated  i\ 
a  certain  increased  rate  of  ch&i 
therein  mentioned  was  retjaii 
by  them  to  be  paid,  over  and  aho 
the  ordinaiy  rate  of  carriage,  ss 
compensation  for  the  greater  li 
and  care  to  be  taken  for  the  sa 
conyeyance  of,  amongst  otbi 
things,  gold  and  silver  in  a  mani 
factured  or  unmanufactured  gtai 
exceeding  the  sum  of  10^  in  valw 
and  thereupon  heretofore,  to  wi 
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>ixxity  that  the  defendants  were  carriers^  and  that  the  plain- 
Si    caused  to  be  tendered  to  them  a  basket  to  be  carried 


2    ^lie  22nd  day  of  September, 
B48y  the  plaintiff;  ftt  the  request 
r  tbie  said  Company,  then  caufied 
>  be  delirered  to  the  said  Com- 
any  9  as  such  carriers  as  aforesaid, 
t  &  certain  office  in  Birmingham 
foresaid,  where  such  parcels  and 
laclcages  were  receiyed  by  them 
or  the  purpose  of  conveyance  as 
lereiiUKfter  mentioned,  a  certain 
>tner  basket  containing  certain 
^oods,  and  amongst  them  divers, 
:o  wit,  18  doien  bracelets  of  the 
plskintiff,  being  of  gold,  stone,  and 
metsd  iiianu£M;ture,ezceeding  10^. 
in  value,  to  wit,  of  the  value  of  3d^., 
to  be  safely  and  securely  carried  by 
the  said  Company  from  Birming^ 
bam   aforesaid  to  London  afore- 
said, and  there  safely  and  securely 
to   be  delivered  to  the  plaintiff 
subject  to  such  limitations  as  here- 
inafter mentioned ;  and  the  said 
plaintiff  paid  the  said  Company, 
and  they  accepted  and  received 
of  the  plaintiff^,  a  certain  sum  of 
money,  to  wit,  908.  for  the  carriage 
and  delivering  of  the  said  basket 
of  goods  in  manner  aforesaid;  but 
the  plaintiff  did  not  pay  or  engage 
to  pay  the  said  increased  rate  of 
charge  so  notified  as  aforesaid, 
and  the  said  Company  then  ac- 
cepted and   received    from   the 
plaintiff,at  the  said  office,  the  said 
last-mentioned  basket  of  goods  to 
be  safely  and  securely  carried  by 
the  said  Company  from  Birming- 
ham aforesaid  to  London  afore- 
said, and  there  safely  and  securely 
to  be  delivered  by  the  said  Com- 
pany to  the  plabitiff,  subject  to 
the  limitations  imposed  on  their 
liabili^  by  the  statute  aforesaid, 


on  accoimt  of  the  plaintiff  not 
having  paid  or  engaged  to  pay 
the  said  increased  rate  of  charge 
BO  notified  as  aforesaid.  Tet  the 
said  Company,  disregarding  their 
duty  as  such  carriers  as  aforesaid, 
and  contriving  and  intending  to 
deceive  and  defraud  the  plaintiff 
in  this  behalf,  did  not,  nor  would 
safely  or  securely  carry  the  said 
last-mentioned  basket  of  goods 
from  Birmingham  aforesaid  to 
London  aforesaid,  nor  there  safely 
and  securely  deliver  the  same  to 
the  plaintiff  subject  to  the  limita- 
tions aforesaid,  but,  on  the  con- 
trary thereof,  the  said  Company, 
being  such  carriers  as  aforesaid, 
so  carelessly  and  negligently  con- 
ducted themselves  with  respect  to 
the  premises,  that  by  and  through 
the  mere  carelessness,  negligence, 
and  improper  conduct  of  the  said 
Company  in  that  behalf,  the  said 
bracelets,  being  of  the  value  afore- 
said, and  being  part  of  the  con- 
tents of  the  last-mentioned  basket, 
afterwards,  and  while  the  said 
Company  had  the  sud  last-men- 
tioned basket  of  goods,  as  such 
carriers,  for  the  purpose  aforesaid, 
to  wit,  on  the  day  and  year  last 
aforesaid,  were  unlawfully  and 
feloniously  stolen,  taken,  and  car- 
ried away,  by  some  servant  or 
servants  of  the  said  Company  then 
in  their  employment,  whose  name 
or  names  are  to  the  plaintiff  un- 
known, whereby  the  said  bracelets 
were  not  safely  or  securely  car- 
ried or  delivered  as  aforesaid,  sub- 
ject as  aforesaid,  but  became,  and 
were,  and  are,  wholly  lost  to  the 
plaintiff,  solely  by  reason  of  the 
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from  London  to  Birmingham ; 
pie  convenience  for  canying 

said  felonious  act  of  the  said  ser- 
Taut  or  seirants  of  the  said  Com- 
pany; and  also,  by  reason  of  the 
premises,  the  said  sum  so  paid  by 
the  plaintiff  for  the  said  carriage 
and  conveyance  of  the  said-  last- 
mentioned  goods  as  aforesaid,  and 
the  profit  of  the  said  plaintiff  on 
such  carriage  and  conTeyanoe 
thereof,  amounting  together  to  the 
sum  of  20s.,  became,  and  were,  and 
are,  wholly  lost  to  the  plaintiff; 
and  by  reason  of  the  premises,  the 
plaintiff  also  paid,  and  became 
liable  to  pay,  certain  monies, 
costs,  and  expenses,  in  and  about 
such  last-mentioned  carriage  and 
loss,  amounting  to  the  sum  of  6^.; 
and  the  plaintiff  also  lost,  and  was 
greatly  injured  in  his  trade  and 
business  of  a  carrier  and  collector 
of  parcels,  which  he  then  canried 
on,  and  still  carries  on,  and  in  the 
profits  thereof,  and  was,  by  reason 
of  the  premises,  otherwise  greatly 
injured  and  damnified/' 

Third  CoutU.y—F orihskt  the  said 
Company,  before  and  at  the  seve- 
ral times  hereinafter  mentioned, 
were  common  carriers  of  goods  for 
hire  from  London  to  Birmingham; 
and  thereupon  heretofore,  to  wit, 
on  the  26th  day  of  August,  1848, 
the  plaintiff  caused  to  be  tendered 
to  the  said  Company,  they  then 
being  such  common  carriers  as 
aforesaid,  to  wit,  at  a  certain  place 
in  London  aforesaid,  being  a  place 
by  them  then  used  in  the  way  of 
their  said  business  as  common  car- 
riers, for  the  receipt  of  goods  to 
to  be  by  them  carried  as  such 
common  carriers  as  aforesaid,  a 
certain  other  basket  of  the  plain-* 


that  the  defendants  ho/C 
the  same,  and  the  pla 

tiff,  containing  diTers  goods 
plaintiff,  of  Talue,  to  wit,  i 
value  of  10^^  and  then  requ 
the  said  Company  to  reoeir^i 
to  carry  the  flame  from  Lo 
aforesaid  to  Birmingham  a 
said ;  and  the  said  Oompany 
had  ample  convenience  for  re 
ingand  carrying  the  sazne,  ao 
ing  to  the  said  reqoirement  oi 
plaintiff  in  that  behalf;  and 
plaintiff  was  then  ready  and 
ing,  and  then  offered  to  pay  u 
said  Company  such  snxn  of  m^ 
as  the  Company  were  legally 
titled  to  charge  and  take  foi 
receipt  and  carriage  of  the 
last-mentioned  badcet  of  go 
firom  London  aforesaid  to 
mingham  aforesaid,  to  wit, 
sum  of  1«.  lOd, ;  and  the  said  C 
pany  then  had  notice  of  the  ] 
mises.  Tet  the  defendants,  nol 
garding  their  duty  as  such  a 
mon  carriers  as  aforesaid,  ] 
contriving  and  wrongfully  i 
unjustly  intending  to  injure  i 
plaintiff,  though  they  did  then 
ceive,  as  aforesaid,  and  canr  i 
goods  of  divers  other  persons 
that  occasion  from  London  afo] 
said  to  Birmingham  aforesaid,  d 
not  nor  would,  at  the  said  us 
when  they  were  so  requested  i 
aforesaid,  or  at  any  time,  reccii 
the  said  Is^t-mentioned  basket  < 
goods,  or  carry  the  same  froi 
London  aforesaid  to  Biiminghai 
aforesaid  for  such  sum  of  mooe; 
as  they  were  lawfully  entitled  i 
charge  and  take  in  that  behalf « 
aforesaid,  though  they  might,  m 
could,  and  ought^  as  such  cam'en 
as  aforesaid,  to  have  so  done,  but 
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offered  to  pay  such  sum  as  the  defendants  were  entitled 
to  receive  for  the  carriage  of  the  same;  yet  the  defendants 
refused  to  receive  the  same,  unless  the  plaintiff  would  pay 
them  an  unreasonable  sum,  which  the  plaintiff  was  forced 
and  obliged  to  pay,  and  did  pay;  alleging  special  damage, 
as  in  the  former  counts.  The  fourth  count  was  similar 
to  the  third,  but  related  to  another  parcel  The  fiflk 
count  was  a  count  in  trover.  Pleas,  firsty  to  the  whole 
declaration,  not  guilty;  second^  third,  and  fourth,  to  the 
first  count — ^That  the  defendants  were  not  common  car- 
riers; that  the  plaintiff  did  not  deliver,  or  the  defend- 
ants accept,  the  basket  modo  et  form^;  and  that  the  bas- 
ket did  not  contain  the  brooches,  &c.  There  were  similar 
pleas  to  the  second  count,  and  also  a  plea,  that  the  goods 
were  not  stolen  by  any  servant  of  the  defendants;  and  to 


1849. 


wholly  neglected  and  refused  so 
to  do,  and  kept  and  detained  the 
same  a  long  and  unreasonable 
time,  unless  the  plaintiff  would 
pay  them,  the  said  Company,  for 
receiving  and  carrying  the  said 
last-mentioned  basket  of  goods  as 
aforesaid,  an  excessive  and  unrea- 
sonable sum  of  money,  greater 
than  the  said  Company  had  any 
lawful  right  to  charge,  demand, 
or  take  for  the  receipt  and  car- 
riage of  the  said  last-mentioned 
basket  of  goods  as  last  aforesaid, 
to  wit,  the  sum  of  68,  8d.]  and 
thereby  the  plaintiff  was  after- 
wards, to  wit,  on  the  29th  day  of 
August,  in  the  year  last  aforesaid, 
forced  and  obliged  to,  and  did 
then,  pay  to  the  said  Company, 
and  they  then  took  and  received 
of  the  plaintiff,  for  receiving  and 
carrying  the  said  last-mentioned 
goods  as  aforesaid,  the  said  ex- 
cessive and  unreasonable  sum  of 
money  so  charged  and  demanded 
by  them  as  aforesaid;  by  reason 
VOL.  II.  F 


of  which  last-mentioned  premises 
the  plaintiff  was  deprived  of  his 
profits  on  the  carriage  and  con- 
veyance thereof,  and  lost  divers 
customers,  and  was  and  is  injured 
in  his  trade  and  business  of  a  car- 
rier and  collector  of  parcels,  which 
he  then  carried  on,  and  still  car- 
ries on,  and  in  the  profits  thereof, 
and  was  unable  to  get  the  said 
goods  carried  by  the  said  Com- 
pany as  aforesaid,  for  a  reason- 
able sum  of  money  in  that  behalf, 
or  delivered  by  them  to  him  with- 
in a  reasonable  time  in  that  be- 
half, or  to  carry  on  his  said  trade 
with  benefit  and  profit,  as  he  other- 
wise might  and  would  have  done; 
and  was  also  put  to,  and  forced 
and  obliged  to  pay  divers  sums, 
costs,  and  expenses,  amounting 
together  to  208.,  by  reason  of  the 
premises,  and  the  said  refusal,  and 
charge,  and  delay  of  the  said  de- 
fendants, and  was  otherwise,  by 
reason  of  the  premises,  injured 
and  damnified. 


F  F 
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the  third  and  fourth  counts,  pleas  similar  to  the  two  first 
to  the  second  count,  and  also  that  the  plaintiff  did  notofier 
to  pay  the  defendants  such  sum  as  they  were  entitled  to  (&> 

It  was  opened  by  Eumfrey,  for  the  plaintiff,  thai  the 
plaintiff  was  a  collector  and  transmitter  of  small  par 
eels  to  various  parts  of  the  kingdom,  and  resided  in  Lon- 
don;  the  defendants  being  the  London  and  NortJi  Westero 
Railway  Company.  The  plaintiff  has  offices  in  Lcmdon, 
Aberdeen,  Birmingham,  Bristol,  Coventry,  Edinburgh, 
Glasgow,  Gloucester,  Leeds,  Manchester,  Newcasde,  Ox- 


{h)  The  pleas  were  in  the  fol- 
lowing fonn: — 

Snd«  And  for  a  further  plea  to 
the  first  eounty  the  defendants 
say,  that  they  were  not  common 
carriers  of  goods  for  hire  firom 
Birmingham  in  the  «ud  first 
count  mentioned,  to  London  in 
the  said  first  count  mentioned,  in 
manner  and  form  as  in  the  said 
first  count  alleged;  and  of  this 
the  defendants  put  themselves 
upon  the  country. 

3rd.  And  for  a  further  plea  to 
the  first  count,  the  defendants  say, 
that  the  plaintiff  did  not  deliyer 
to  them,  nor  did  they  accept  or 
rcceiye  of  or  from  the  plaintiff, 
the  said  basket  in  the  said  first 
count  mentioned,  In  manner  and 
form  as  in  the  said  first  count 
alleged ;  and  of  this  the  defend- 
ants put  themselves  upon  tho 
country. 

4th.  And  for  a  further  plea  to 
tho  first  count,  the  defendants 
say,  that  said  basket  did  not  con- 
tain the  said  brooches,  paper,  and 
string,  or  any  or  either  of  them, 
or  any  part  thereof,  in  manner 
and  form  as  in  the  first  count  al- 
leged ;  and  of  this  the  defendants 
put  themselves  upon  tho  country. 

6th.  And  for  a  further  plea  to 


the  second  count,  the  defendasta 
say,  that  the  said  bracelets  in  the 
said  second  count  mentioBed,  wot 
noty  nor  were  any  or  either  of 
them,  unlawfully  or  felonioiislj 
stolen,  taken,  or  carried  away,  Ij 
any  servant  or  servanta  of  the  de- 
fendants then  in  their  empbj- 
ment,  in  manner  and  form  as  in 
the  said  second  count  alleged; 
and  of  this  the  defendants  put 
themselves  upon  the  countiy. 

lOtL  And  for  a  further  plea  io 
the  third  count,  the  defendants 
say,  that  the  plaintifT  did  not 
cause  to  be  tendered  to  the  de* 
fondants  the  said  basket  In  the 
said  third  count  mentioned,  in 
manner  and  fonn  as  in  the  salJ 
third  count  alleged;  and  of  this 
tho  defendants  put  themselTej 
upon  the  country. 

11th.  And  for  a  fiirther  plea  to 
the  third  count,  the  defendant 
say,  that  the  plaintiff  was  not 
then  ready  and  willing,  nor  did 
he  offer,  to  pay  them,  the  defend- 
ants, such  sum  of  mon^  as  the 
defendants  were  legally  entitled 
to  charge  and  take,  in  manner 
and  form  as  in  the  said  third 
count  alleged;  and  of  this  the 
defendants  put  themselves  npc*n 
the  country. 
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ford,  Perth,  Portsmouth,  Sheffield,  Dublin,  and  other 
places,  where  his  agents  collected  and  received  small  par- 
cels, and  sent  them  inclosed  in  one.     Every  parcel  sent 
would  pay  in  proportion  to  its  weight,  at  so  much  per 
pound.     A  number  of  parcels,  to  the  amount  of  fifty  or 
sixty,  might  be  sent  in  this  manner,  and  although  each 
by  itself  would  be  charged  li.,  yet  the  price  of  the  aggre- 
gate would  not  be  more  than  20«.,  and  this  was  the  way 
in  which  the  plaintiff  made  his  profits  as  a  carrier,  by 
sending  a  number  of  parcels  in  one,  to  and  from  his  agents, 
who  delivered  them  to  the  persons  to  whom  they  were 
directed.    The  plaintiff  was  thereby  enabled  to  charge 
much  less  than  what  the  railway  did,  charging  only  GcL 
for  each  parcel,  instead  of  U,    At  the  same  time  the  rail- 
way was  not  in  anywise  injured.    For  a  long  time  the 
plaintiff  had  sent  parcels  by  vans  and  coaches,  and,  since 
their  establishment,  by  railways    The  Railway  Company 
felt  a  desire  to  obtain  the  profits  which  the  plaintiff  was 
getting.    But  they  had  not  the  power  of  opening  parcels 
committed  to  their  care,  any  more  than  the  Post-office  had 
to  open  letters  which  contained  other  letters  within  them, 
by  which  a  certain  amount  of  postage  might  be  saved,  if 
they  were  not  above  a  certain  weight.    The  railway  ob- 
jected to  this  mode  of  business,  and  though  they  could  not 
by  law  open  parcels  of  this  description,  yet  they  could 
discover  what  they  were  by  the  persons  bringing  them ; 
and  when  the  plaintiff  brought  such  parcels  they  would 
not  take  them,  unless  he  paid  three,  four,  or  five  times  the 
amount  as  was  charged  to  othera    But  the  Company  had 
proceeded  so  far  as  literally  to  open  the  parcels  sent  by 
the  plaintiff,  and  to  set  up  a  right  to  deliver  the  inclosed 
ones  to  the  individuals  to  whom  they  were  directed,  and 
to  make  their  own  charges  upon  them,  as  if  they  were 
sent  by  them  in  the  first  instance,  and  thereby  to  get 
the  plaintiff's  profits.    The  first  count  of  the  declaration 
complained  of  the  loss,  in  November,  1848,  of  a  package 
Bent  to  London  from  Birmingham,  and  a  second  package 
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1849.        containing  six  parcels  inclosed  in  a  basket,  which  we 
Crouch"      ^^^  ^^^^  Birmingham  to  plaintiff  in  London.    One 
•^  these  parcels  was  from  Mr.  Kent,  jeweller,  of  Birmin; 

An  NoKTH  ham,  and  sent  to  his  correspondent  in  London,  and  tM 
Eailwat  Go.  tained  bracelets  of  the  value  of  62.,  which  plaintiff  ckbei 
Another  parcel,  containing  brooches  of  the  value  of  SL  IPi 
sent  by  Mr.  Hemming  of  Birmingham,  to  London,  wi 
also  lost  out  of  the  parcel  The  second  count  in  the  di 
claration  applied  to  a  loss  in  September,  1848,  of  a  [^ 
eel  sent  in  a  basket  from  Birmingham  to  London,  oat  ( 
which  parcel  jewellery  of  the  value  of  S9L  was  lost;  thj 
parcel  must  have  also  been  stolen.  The  third  count  ar. 
plained  of  an  overcharge  in  August,  1848,  for  a  pan^ 
containing  parcels  sent  from  London  to  Birmingham,  tli 
proper  charge  for  which  is  la.  lOct,  at  the  rate  of  /i 
per  lb.  (or  lid,  at  the  rate  of  half-a-farthing,  which  is  tfc 
rate  to  Leamington,)  but  the  Company  demanded  and  re 
ceived  6«.  8cL,  or  Id  per  lb.  On  these  parcels  the  plaintii 
would  have  charged  is.  6cL ;  but  the  defendants  made  hiii 
pay  6s.  8d.  for  them,  which  was  a  great  imposition,  b^despre 
venting  plaintiff  from  obtaining  his  fair  profits.  The  fourth 
count  was  relative  to  a  parcel  sent  from  London  to  Shef 
field,  the  proper  charge  for  which  was  4s.  4ci,  being  at  tho 
rate  of  lid.  per  lb.,  but  for  which  the  defendants  charge! 
17s.  4A,  being  at  the  rate  of  6d  per  lb.  This  parcel  baJ 
been  regularly  booked  at  the  office  of  the  Company's  sgenti 
at  the  George  and  Blue  Boar,  in  Holbom.  When  Mesdii 
Pickford  carried  against  the  railway,  they  were  chsr^ 
after  the  same  rate  as  the  present  plaintiff  by  the  Gw»^ 
Junction,  and  the  latter  Company  charged  them  Ici^p^"^ 
for  packed  hampers,  but  it  was  double  the  distance,  sv 
that  it  was  100  per  cent  less  than  what  the  London  and 
North  Western  Company  charged  the  plaintiff  The  q^^ 
tion  came  before  the  Court  of  Exchequer  (c),  whether  they 
had  a  right  to  charge  such  parcels  different  from  otieft' 
and  although  the  charges  of  the  Grand  Junction  Company 

(c)  See  the  case  of  Pickford  v.  Ora^id  Junction  RaUw^  C<mr^'^' 
10  M.  it  W.  399. 
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v^cre  so  much  less  than  those  of  the  defendants,  the  judg- 
nent  of  Baron  Parke  was,  that  the  charges  were  gross  and 
mreasonable,  and  that  the  Company  were  bound  to  carry 
or  a  reasonable  charge,  the  true  question  being,  whether 
or  the  hamper  containing  small  parcels  the  charge 
w€L3  reasonable.  It  was  ruled,  that  if  small  parcels  were 
united  in  one,  the  trouble  and  responsibility  were  reduced, 
as  if  the  property  belonged  to  one  person,  and  that  there 
would  be  no  right  to  charge  more  for  such  parcels  than  for 
others. 
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Wilde,  C.  J. — If  it  is  a  question  whether  the  defendants 
arc  entitled  to  this  extra  charge,  I  shall  tell  the  jury  ex- 
pressly that  they  are  not,  and  that  it  is  an  unreasonable 
sum. 


Humfrey. — As  to  the  distinct  responsibility  for  each  par- 
cel, it  was  said  that  each  owner  could  maintain  a  separate 
action  against  the  railway.     But  this  was  very  doubtful, 
&s  the  relation  of  employer  and  carrier  did  not  exist  be- 
tween the  owners  and  the  Company,  but  between  them  and 
the  plaintiff.    The  trouble  was  not  the  same  as  if  the  par- 
cels were  separate,  and  tte  remuneration  charged  by  the 
Grand  Junction  Company  was  excessive,  and  unjustified 
^y  any  increase  of  responsibility.     The  claim  made  by  the 
London  and  North  Western  Company  in  this  instance  was 
absurd;  for  instance,  if  any  of  the  jury  had  two  children  at 
school,  and  it  was  wished  to  send  each  of  them  a  plum- 
cake,  the  Company  insisted  that  each  must  be  put  into 
a  distinct  parcel,  or  they  would  be  charged  at  the  rate  of 
6d.  per  pound.    The  defendants  tried  to  drive  such  per- 
sons as  the  plaintiff  out  of  the  field,  and  ruin  them.    In 
every  instance  they  had  forced  the  plaintiff  to  pay  such 
prices  as  would  make  it  impossible  for  him  to  obtain  a 
profit,  and  his  business  had  declined  50  per  cent.    The 
question  to  be  decided  was,  whether  the  sum  demanded 
"7  the  defendants  was  reasonable  in  proportion  to  the  risk 
iiicurred.    Every  impediment  had  been  thrown  in  the  way 
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of  the  plaintifTB  parcels;  his  packages  being  intentional] 
kept  back  from  two  to  thirty  days,  without  being  deliTei 
ed,  in  order  to  induce  people  to  send  their  parcels  by  tl 
defendants. 

Witnesses  were  called  to  prove  having  sent  parcdis  i 
plaintiff's  office  in  Birmingham,  which  never  reached  the] 
destination.  And  upon  the  third  count,  evidence  m 
given  that  the  usual  charge  for  a  parcel  of  that  kind  wa 
^d.  per  pound,  but  that  a  charge  of  Id.  per  pound  v^ 
insisted  on  and  paid  (d).  But  as  to  the  fourth  count,  th 
plaintiff  was  not  prepared  with  evidence  that  the  Qtorg 
and  Blue  Boar  was  an  office  of  the  London  cmd  KortI 
Western  Railway  Company,  and  the  consideration  of  i 
was  withdrawn  firom  the  jury. 


WhitdiurslyfoT  the  defendants. — ^There  is  no  question  tlui 
the  defendants  had  opened  ^^packed  parcels''  sent  by  pd 
sons  in  the  position  of  the  plaintiff,  who  had  put  a  number  ci 
parcels  into  one,  sending  them  as  one,  and  then  deliverbi 
them  themselves,  which  the  defendants  considered  wasns 
reasonable.  Of  course  it  was  illegal  for  the  defendants  i 
open  parcels;  but  it  was  unfair  to  the  defendants  and  h 
the  public  to  act  as  the  plaintiff  did.  The  Company's  Ad 
allowed  them  to  charge  what  they  thought  fit  for  parceli 
under  the  weight  of  6001b.  (e).  The  defendants  made  theii 


{d)  The  eridencd  will  be  found 
fiilly  itated  in  the  aumming  up 
of  tiie  Lord  Chief  Justice. 

(<;)  By  the  Btat.  3  WilL  4,  c. 
xxxyi  (loc.  and  pers.),  sect.  177, 
it  18  enacted,  ""That  it  shall  be 
lawful  for  the  said  Company  from 
time  to  time  to  make  such  ordera 
for  fixing  the  sum  to  be  charged 
by  the  said  Company  in  respect 
of  nnall  parcels,  (not  exceeding 
500  pounds  in  weight  each),  as  to 
them  shall  seem  proper.  Pro- 
tided  always,  that  the  proyision 


hereinbefbre  contained  shall  &'i 
extend  to  articles,  matten,  oi 
things  sent  in  large  aggreg^^ 
quantities,  although  made  up  is 
separate  and  distinct  parcels,  sacfa 
as  bags  of  sugar,  ooffee,  meal,aiHi 
the  like,  but  only  to  aingle  pl^ 
eels  unconnected  with  parcels  of 
a  like  nature  which  may  be  sent 
upon  the  nulway  at  the  same 
time."  And  by  sect  181  of  tb 
same  statute,  it  is  prorided  sni 
enacted,  '^  That  the  said  Companj 
shall  not  partially  raise  or  lower 
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calculations  as  to  the  number  of  parcels  each  place  would        i849. 
Bond;  and  it  depended  on  the  number  of  parcels,  and  the       crouch^ 
charge  the  Company  would  make  for  each,  whether  the  5- 

line  would  pay  expenses.  It  was  the  same  with  coaches,  ahd  Nobtu 
If  such  men  as  the  plaintiff  were  permitted  to  collect  these  jja^AxOo* 
small  parcels^  which  would  cost  one  shilling  each  for  car- 
riage, and  put  them  in  the  bulk,  the  Company  must  increase 
their  rates  on  small  parcels  four  or  fiye*fold,  by  which  the 
public  would  suffer.  How  could  the  Company  have  stolen 
the  property  stated  in  the  declaration,  when  there  was  no 
eyidence  that  the  person  to  whom  it  was  consigned  had 
not  received  it?  Were  the  jury,  he  would  ask,  prepared  to 
convict  the  defendants  of  feloniously  abstracting  parcels? 
It  was  to  meet  such  cases  as  this  that  the  Company's  Act  was 
granted,  enabling  them  to  charge  what  they  thought  fit  on 
parcels  under  the  weight  of  600  Ib^  No  special  damage 
has  been  proved. 

WiLDB,  C  J.,  (in  summing  up)^*^The  questions  are, 
whether  the  plaintiff  is  entitled  to  recover  in  respect  of 
two  parcels  he  alleges  to  be  lost;  and^  as  to  the  firsti 
statmg  generally,  that  it  is  lost  by  the  negligence  of  the 
defendants,  and  stating,  with  regard  to  the  second  parcel, 
that  it  was  lost  by  being  stolen  by  servants  or  a  servant  of 
the  defendant,  unknown  to  the  plaintiff;  and,  as  to  the  third 
count,  whether  the  plaintiff  is  entitled  to  recover  any,  and 
what  damage,  as  to  a  payment  made  by  him  of  6$.  6cL  in 
respect  of  a  certain  parcel  The  course  of  business  seems 
to  be,  that,  when  parcels  are  delivered  by  persons  having 
occasion  to  transmit  them  from  one  part  of  the  country 
to  another,  that  a  hamper  is  taken  to  the  office,  and  the 
person  takes  a  receipt  from  the  Company's  servant  or 
Bgent,  for  his  own  security;  for  if  a  house  sends  a  porter, 
— and,from  the  nature  of  the  business,  they  must  employ 

the  nies  or  tolls  payable  under  same  shall  bo  taken  from  ^  per- 
thiB  Act,  but  all  such  rates  and  sons  alike,  under  the  same  or  iimi* 
toUfl  shall  be  so  fixed  as  that  the     lar  circumstances." 
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people  in  a  humble  state  of  life, — ^if  they  were  to  send  tl 
able  goods  they  would  have  no  means  of  knoTrin*^  wh  i 
they  were  delivered,  unless  they  have  a  vouclier;  therefn 
it  was  well  known,  long  before  railways,  that  necessity  hi 
directed  a  receipt  being  taken,  and  no  doubt,  w^here  parei 
are  delivered  by  Railway  Companies,  they  also  take  a : 
ceipt    Now,  how  stands  this  case  with  regard  to  the  & 
of  these  parcels?  Why,  it  is  proved  before  you  by  Mr.  Kei 
a  jeweller,  that  he  made  up  a  parcel  consisting  of  sLc  bra-: 
lets  of  the  value  of  six  pounds,  and  conveyed  them  to  t] 
now  plaintiff,  as  a  carrier,  to  be  forwarded  by  him  to  Lfii 
don;  it  is  then  proved  by  the  plaintiff's  agents  Mr.  Hen 
ming,  and  by  the  porter,  that  the  parcel  was  deposftej 
with  other  parcels,  in  a  basket  or  hamper,  and  delivered  ti 
the  Railway  Company,  and  there  is  the  receipt  of  the  ageni 
to  the  Railway  Company;  the  plaintiff  has  received  the  jtar 
eel  into  his  custody,  and  the  parcel  in  question  is  deli  ven.  .1 
out  with  others  to  the  defendant,  to  be  sent  to  London.    Whai 
has  become  of  it?  It  is  proved  that  the  basket  containing  n 
was  delivered  to  the  plaintiff  in  London;  the  particular 
parcel  was  directed  to  "Mr.  King,  Bridgewater-square;' 
the  hamper  was  directed  to  Crouch,  the  plaintiff;  that  ham- 
per, containing  a  considerable  number  of  parcels,  irent  of 
course  to  Crouch,  the  plaintiff,  who  would  deliver  them  to 
the  various  parties  to  whom  they  were  directed.     His  ser- 
vant said,  that  when  it  arrived,  and  upon  checking  it  with 
the  list,  it  was  found  not  to  contain  Mr.  King's  parcel,  0/ 
the  value  of  six  pounds.  Now,  what  has  become  of  it  ?  It 
was  in  the  hamper  when  delivered  to  the  defendants' 
servants;  it  was  not  in  the  hamper  when  delivered  in 
London  by  the  defendants*  servant;  where  had  it  been  in 
the  meantime?    Who  is  to  give  an  account  of  it?    The 
plaintiff  cannot,  the  defendants  can.     It  is  sidd  the  party 
in  Bridgewater-square  is  not  called  as  a  witness,  but  it  was 
in  a  parcel  directed  to  Mr.  Crouch ;  he  was  the  party  to 
whom  it  should  have  been  delivered,  and  if  it  never  got 
to  Mr.  Crouch,  what  is  the  presumption  that  it  got  to  Mr. 
King?    Mr.  Humfrey  stated,  in  his  opening  speech,  that 
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in  some  other  cases  the  Company  had  been  guilty  of  illegal        i840. 
conduct  in  opening  parcels;  and  he  says,  perhaps  the  Com-      "crouoiT 
pany  opened  this  parcel ;  if  they  opened  it,  what  have  y- 

they  done  with  the  parcel?  and  if  delivered,  by  whom?     and  North 
Why,  by  them,  if  delivered  at  alL  Then  they  take  receipts ;    eauway  Co. 
have  they  got  a  receipt  for  Mr.  King's  parcel  ?    They  had 
no  right  to  open  parcels  directed  to  London.  As  far  as  the 
plaintiff  is  concerned,  the  parcel  is  proved  to  have  been  in 
the  hamper  when  delivered  to  the  defendants ;  it  is  not  in 
the  hamper  when  it  is  restored  by  the  defendants;  if  any- 
body has  taken  it  out  to  steal  or  deliver  it, — ^if  they  will 
take  the  liberty  of  abstracting  the  parcel  for  the  honest 
purpose  of  delivering  it, — ^then  the  plaintiff,  as  it  appears 
to  me,  has  upon  that  count  offered  you  very  reasonable  evi- 
dence to  shew  that  the  parcel  has  been  lost  or  stolen,  the 
one  or  the  other.  He  shews  it  was  put  into  his  hamper,  and 
when  it  is  delivered  out  of  their  custody,  it  was  not  there; 
and  who  is  to  shew  what  has  become  of  it?    It  appears  to 
me  the  plaintiff  has  given  all  the  evidence  that  can  reason- 
ably be  expected  of  him;  he  has  done  all  that  he  reason- 
ably can  be  expected  to  do,  supposing  this  parcel  has  been 
stolen  by  some  one  or  other,  or  lost    It  is  odd  that  the 
string  was  not  cut;  but  the  evidence  is,  it  was  tied  so  tight 
that  you  could  not  get  your  fingers  between  the  string;  but 
the  parcel  got  out,  and  there  the  string  remained.    Then 
what  is  the  plaintiff  entitled  to  recover?     Why,  the  value 
of  the  parcel.  I  have  no  hesitation  in  stating,  that  if  he  has 
not  paid  it  already,  he  is  liable  to  pay  it;  and  having 
delivered  the  parcel  to  the  defendants,  he  is  entitled  to  re- 
cover the  value  of  it;  he  being  liable  to  pay  such  value  to 
the  owner  of  the  property;  as  a  carrier  or  other  person  to 
whom  property  is  delivered,  has  that  species  of  property 
in  it  as  would  entitle  him  to  recover  the  value  against 
any  person  who  took 'it  away,  having  no  right  so  to  do. 
In  this  case  the  value  is  six  pounds;  for  which  amount  he 
will  become  responsible  to  the  owner;  and  if  he  has  not  paid 
It,  he  is  liable  to  do  so.     No  question,  I  think,  is  made  on 
the  other  side,  whether  he  has  paid  it;  but  as  I  said  before, 
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i$49l  if  he  hM  not  he  is  liable,  and  will  be  liable  to  account  for 
iriiateTer  may  be  received  by  him.  The  learned  coonsel 
for  the  defendants  is  quite  correct  in  saying  there  is  no 
special  damage  proved  in  this  case;  and  as  to  the  injury 
the  plaintiiF  had  sustained  in  his  business,  there  is  no  evi- 
deuce  of  it 

Hmffir$y.^-Thsn  is  one  other  count  as  to  the  3L  19s. 

Wiu>B|  (X  J. — That  stands  precisely  the  same  as  the 
first  It  is  veiy  singular  certainly,  that  when  parcels  are 
lost  they  are  generally  of  a  peculiar  kind;  it  is  a  drssaing- 
case,  or  bracelets,  or  some  article  or  other  of  value  in  a 
small  compass:  there  is  a  peculiar  scent  as  to  those  things. 
Here  is  a  hamper  containing  parcels,  the  string  remains 
all  tighti  the  other  parcels  are  right,  the  parcel  containing 
jewelleiy  is  gona  The  second  count  raises  a  diffarent 
question;  the  plaintiff,  in  his  second  count,  says;,  '*I  de- 
livered a  parcel  to  you,  for  which  you  will  only  be  liaUe 
for  general  n^ligence,  provided  I  paid  you  a  certain  ex- 
tra amount;  not  having  done  bo»  you  are  not  liable  for  ge- 
neral n^ligence,  but  you  are  if  your  servants  steal  it;  in 
which  case  what  I  paid  jrou  was  the  proper  sum;  I  run- 
ning the  chance  of  the  parcel  being  lost,  you  being  bound 
to  answer  for  the  integrity  of  your  servants,  and  becom- 
ing responsible  if  ihey  steal  it"  The  question  i%  whst 
is  the  reasonable  inference  from  the  evidence  before  you  in 
support  of  the  allegation  that  this  parcel  was  stolen  f  The 
evidence  is,  that  a  parcel  is  made-up  by  Mr.  Aston,  a  jew- 
eller at  Birmingham,  containing  eleven  braceletst,  value 
S9L,  who  directed  it  to  Mr.  Hasluck,  of  Holbom,  London; 
and  Hemming  is  called  again  to  prove  that  he  packed  the 
parcel  in  a  hamper  with  a  certain  number  of  other  parceb, 
and  directed  the  hamper  to  the  plaintiff  in  London.  The 
servants  in  London  are  called,  and  young  Crouch  is  called. 
Cowell  says,  I  remember  the  hamper  arriving,  and  I  exam- 
ined the  invoice  with  the  parcels;  and  there  was  no  pa^ 
eel  there  directed  to  Mr.  Hasluck— none  such,  he  says; 
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he  did  not  particularly  examine  the  state  of  the  hamper        i849. 
before  he  opened  it;  therefore  it  may  be  inferred  there       qbovou 
was  nothing  in  the  general  appearance  of  the  hamper  «• 

to  excite  attention.   Both  he  and  the  young  man  Crouch,    ahd  Nojth 
the  one  haying  the  invoice  and  the  other  taking  out  the    e^i^Vco. 
parcels,  say  the  parcel  in  question  was  not  there.    Now, 
supposing  it  had  got  untied,  that  the  sacking  had  got 
loose,  and  it  had  dropped  out,  that  would  be  one  thing; 
but  how  could  it  get  out  without  some  one  taking  it  out? 
and  if  taken  out,  for  what  purpose?    The  string  does  not 
appear  to  have  been  cut,  and  nothing  has  appeared  in  the 
case  to  induce  you  to  suppose  that  any  accident  had  oc- 
curred on  the  railway,  by  which  it  had  been  lost    But 
when  the  hamper  anriyes,  the  contents  are  found  entire, 
with  the  exception  of  a  yaluable  parcel,  which  is  abstracted. 
Bo  you  infer  that  it  was  lost  or  stolen  ?  and  if  somebody 
stole  it,  what  eyidence  have  you  as  to  the  fact  who  did 
steal  it?  It  is  deliyered  to  the  Company,  and  it  remains 
yriththe  Company;  it  is  delivered  over,  and  they  give  3rou 
no  account  that  any  person  had  access  to  it,  except  their 
own  servants ;  if  the  parcel,  in  the  course  of  its  transit,  had 
got  into  a  situation  so  that  other  persons  could  have  had 
access  to  it,  and  stolen  it  from  the  servants  of  the  Com- 
pany, it  might  make  a  difference;  but  in  the  absence  of  all 
eyidence  that  this  has  been  done,  or  that  the  hamper  has 
been  kept  in  such  a  state  that  parties  might  abstract 
the  parcel,  can  you  presume  it?    The  question  is,  first  of 
all,  whether,  from  the  state  of  the  hamper,  you  infer  that 
the  parcel  was  stolen;  and  then,  the  plaintiff's  right  to  re* 
cover  on  this  count,  will  depend  upon  your  coming  to  the 
conclusion  that  the  parcel  was  stolen  from  this  hamper  by 
the  Company's  servants.    If  you  are  not  satisfied  of  that, 
your  verdict  on  this  count  should  be  for  the  defendants;  if 
you  are  satisfied  of  it,  and  find  for  the  plaintiff,  the  same 
observations  as  to  the  vftlue  will  apply  as  to  the  other  parcel 
--the  plaintiff  has  a  sufficient  special  property  in  both  to 
enable  him  to  recover  the  value  stated,  supposing  you  are 
of  opinion  that  the  value  is  truly  stated    Bo  much  for  the 
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>^>.         ic:»?.r.i  cyiz^z.     X.»v.  ia  the  tliiid  Ck>iiiic  thepLundffsaTx 
-j^;..^       J  *  Lkve  i.»Ti-vijarr;id  bc    I  vas  ol-lijed  to  deUrer  ii:  I 
/  '•^ks  lLi,\  !•*  f  ..r  inipnjf  «r  debr  in  dcliTerinf  the  putds  0*2- 

^1  5  4ZZ     L&i=.-£d  1:1  tLe  hazE^^o-;  toq  bad  siidi  a  screv  upon  me  th: 
x-^".T  ..^    I  v^^  olIiz«d.  f jt  the  in->aienL  to  sobmk  to  jonr  demin]: 
yet  I  dii  h  v:;ecdnz  and  pfotesdne.  and  I  now  daim  to 
i%c:Ter  h  bafk.     5^ov.  the  qoesdon  is,  vhether  anoTer- 
charre  vas  cade.    The  erideiice  cm  the  part  of  theplab- 
tjf  vaf  tLSs.  that  the  usual  diar^  is  a  I^T*liiwg  s  poand. 
ani  the  c:ie  in  q:iesd>n  vas  beta  ecu  serentr  snd  6d^ 
p  "z^'is.  and  a  di^nazid  vasmade  of  ax  shillings  and  e^i- 
j«ex»e.    £t  the  lav,  the  Companj  hare  no  right  to  charge 
aziT  f<r5i>a  Bh>re  than  the  usual  and  ordinary  rate,  except 
isn  irr  s»x&e  special  cxraimstances.  which  do  not  arise  bere. 
Tee  q:sesd:-a-  thereiore,  is^  whether  they  ha^e  charged  the 
f  Laictiff  in  this  particular  instance  more  than  ther  bJ 
been  ciiarpnz  the  public  in  general,  which  may  reasonaMj 
l<e  iT^esumtdz  if  not,  they  would  omtradict  it;  and  if  1 
£arth£iiz  in  the  p^und  is  the  som  ther  are  in  the  habit  of 
ci^ar3iz  iyr  parcels  of  this  weight,  w^iat  is  there  to  show 
that  tbe  azuo^znt  diar^ed,  whldi  is  a  penny,  was  reasoQ- 
ac  le.  when  the  nsoal  <^iar:*e  was  one  fitfthing  ?  If  the  Com- 
pany's raie  was  not  as  the  yoong  man  stated,  they  could 
hare  ontradicted  him;  the  yoimg  man  said  it  was  s 
fanhinz.    The  Company  are  here  proiided  with  evideDce 
to  check  this  statement,  if  untrue;  but  it  now  stands 
oncontraiicted,  that  the  nsoal  diarge  is  one  farthing  to 
the  public:  and  it  is  admitted  they  diai^ged  a  penny  on  the 
f«^$ent  occasion.    Now,  wheth«  they  hare  done  that  with 
a  riew  of  doing  what  has  been  openly  stated  to  be  th^ 
<.>bjecc  I  do  not  know;  bat  I  own  I  take  a  reiy  differeot 
Tiew  of  the  man^*  &om  the  counsel  for  the  defendants.  It 
is  not  conrenient  to  discuss  what  would  be  the  effect  ot 
the  Comp -any  s  saying  ^  You  shall  not  put  sereral  parcels 
iato  one  parcel  and  send  them  by  us,  or  we  shall  charp^ 
according  to  the  profit  you  would  make,  and  will  take 
your  piofiL*'  I  say  it  is  not  expedient  to  discuss  thb  thing 
here — this  L?  not  the  pn^por  time  and  place;  but  iny  opifl- 
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ion  in  law  is,  they  had  no  right  to  do  these  acts,  and 
they  have  no  right  to  act  contrary  to  law;  if  they  want 
further  powers  they  must  go  to  Parliament ;  and  if  it  is 
thought  right  that  they  should  have  such  a  power,  Parlia- 
ment will  give  it  them ;  but  at  present  they  have  no  such 
right,  and  could  not  exercise  it  in  these  particular  instances. 
The  usual  charge  is  a  farthing:  in  the  present  instance 
they  charged  a  penny.     Unless  you  see  some  grounds  for 
saying  a  farthing  a  pound  is  not  reasonable,  they  must 
by  law  charge  all  alike;  they  cannot  say  to  one  trader, 
"  I  will  charge  you  a  farthing,  and  the  next  a  penny;" 
that  would  interfere  with  and  contract  trade  in  a  strong 
degree,  and  would  enable  one  man  to  undersell  another; 
— therefore  the  Legislature,  by  Acts  of  Parliament,  has 
said  "  You  are  now  in  a  situation  by  which  you  destroy 
competition,  and  you  shall  charge  all  the  public  equally 
for  the  same  duty;"  and  if  the  usual  rate  is  a  farthing, 
what  is  there  to  make  them  ask  a  penny?    I  own  I  can- 
not discover  it;  and  unless  you  can  discover  some  ground 
that  does  not  occur  to  me,  I  think  the  Company,  with  this 
Act  of  Parliament,  are  bound  to  charge  all  equally;  and 
their  usual  rate  being  a  farthing,  and  they  having  charged 
a  penny,  they  must  reduce  their  charge  to  a  farthing.  Such 
appears  to  me  to  be  the  result  of  the  case.     Therefore,  upon 
the  first  count,  you  will  say  whether  the  plaintiff  has  made 
out  that  the  parcel  was  lost,  that  it  was  not  delivered;  as 
to  which  I  have  called  your  attention; — that  if  it  was 
taken  out  and  delivered  (though  you  cannot  suppose  a 
thief  took  it  out  to  deliver  it),  they  should  have  proved  it, 
which  they  did  not    Then  as  to  the  stolen  parcel,  I  have 
called  your  attention  to  the  circumstances.    It  does  not 
appear  that  the  hamper  was  out  of  the  custody  and  care  of 
the  Company  from  the  time  it  was  delivered  to  them,  or 
that  it  was  ever  out  of  the  control  of  the  Company;  if  you 
think  differently,  you  will  find  for  the  defendants.    And 
as  to  the  last  question,  whether  the  farthing  a  pound  is  the 
usual  rate,  you  will  say  whether  the  penny  a  pound  which 
the  Company  did  charge,  is  reasonable.     Gentlemen,  you 
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16^9,       will  find  for  the  plaintiff  or  defendants  on  these  tlixee  pointi 
^j^^^     lepftratelyy  and  will  distinctly  find  for  the  plwitiff  orde- 
;«  fendanty  aa  you  think  fit 

WMtiu  Verdict  for  the  plaintiff,  on  the  lit  county 

****'^'  ^  damages,  91 19«.  6d,  the  value  of  the  tfti- 

tides  lost ;  on  the  2nd  count,  damages^ 
39t,  the  value  of  the  articles  stolen  by  the 
Company's  servants;  and  on  theSrdcoimt, 
damages,  is.  lOd,  the  difference  between 
Gs.  8d,  which  the  plaintiff  was  obliged  to 
pay,  and  1$.  lOd,  which  would  have  been 
the  reasonable  chaige ;  and  for  the  de- 
fendants, on  the  4th  and  5th  counts 

Humfrey  and  Flood,  for  the  plaintiff. 
Whitehurst  and  Macaviay,  for  the  defendants. 
[Attonues^-i^urui  and  C,  Parker,} 


I 
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CARMARTHEN  ASSIZES, 


BEFOBB  MB.  JUSTIOB  VAITOHAK  WIIUAMS. 


Reqika  V.  Thomas  Thomas. 

On  an  indict-  JL  ERJURY.-^Tho  indictment  charged,  that  the  defend- 

1^]t^^^  ant,  before  a  magistrate,  on  the  investigation  of  a  cbAfje 

S'^foX'^  of  riot  against  certain  other  perrons,  falsely,  wilflilly,  te, 

proper  iniuen-  g^ore  « in  substanco  and  to  the  effect  following,  that  ii  to 

does,  a  copy  of  •  i 

a  deposition  be-  say/'  [In  the  indictment  was  here  set  out  in  toUaein 
t^?  ^^n  verbis,  and  in  (he  first  person,  a  deposition  of  the  defendant 
kn^?S    ^  *^^  Engligh  language,  with  proper  innuendoes.] 

signed  by  the  . 

defendant,  he  may  bo  convicted  on  proof  of  a  Yerbal  deposition  in  tho  Wdch  language,  of  wbicb  W 
written  deposition  signed  by  him  is  the  substance. 
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It  was  proved  by  the  magistrate's  clerk,  that  the  defend-  i848. 
.nt  was  examined  before  the  magistrate,  in  the  Welch 
anguage,  through  an  interpreter,  and  that  his  examination 
v^as  translated  into  English,  and  taken  down  in  writing 
)y  the  witness,  and  signed  by  the  defendant;  this  written 
ieposition  being  that  which  was  set  out  in  the  indictment, 
ind  which  was  produced  on  the  present  trial  by  this  witness. 

Lloyd  EaUf  and  Orave,  for  the  defendanti  submitted, 
that  the  evidence  given  by  the  defendant  before  the  ma- 
gistrate ought  to  have  been  set  out  in  the  indictment  in 
the  Welch  language,  with  a  translation  in  the  English 
language,  and  not  an  English  translation  only.  It  might 
have  been  sufficient  to  have  stated  the  substance  of  the 
Welch  words,  but  this  indictment  setting  out  the  de- 
position in  the  first  person,  professed  to  give  the  very 
words,  and  must  therefore  do  so  correctly.  They  cited 
the  case  of  Zenobio  v.  AocteU  (a). 

Vauqhan  Williams,  J.— That  was  a  case  of  libel,  where 
proof  of  the  precise  language  is  necessary.  In  peijury,  it 
is  only  necessary  to  prove  the  "  substance  and  effect"  The 
indictment  charges,  that  the  defendant  deposed  and  swore 
in  substance  and  to  the  effect  there  stated.  It  was  not 
necessary  in  this  indictment  to  have  set  forth  the  depo- 
sition, in  totidem  verbis.  Still  the  substance  and  effect  of 
what  the  defendant  swore  in  the  Welch  language  may  be 
proved;  and  if  that  is  in  substance  and  to  the  effect  the 
same  as  is  stated  in  this  indictment,  that  will  be  suffi- 
cient 

Verdict— Guilty. 

Herbert  Jones,  Serjt,  and  Davison,  for  the  prosecution. 
Lhyd  EaU,  and  Cfrove,  for  the  defendant 

{a)  In  that  case  it  was  held,  in  the  original;  and  if  he  only  set 

that,  in  an  action  for  a  libel  writ-  out  a  translation  of  it,  the  Court 

t«n  in  a  foreign  language,  the  will  arrest  the  judgment, 
plaintiff  must  set  forth  the  Ubel 
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MAIDSTONE  ASSIZES. 


BHFOBE  LORD  CHIEF  BABON  POLLOCK. 


July  Zld.        Johnson  and  Others,  Assignees  of  Smith,  a  Bankrupt, 

V.  Graham. 


Ti 


Since  Lord  JL  ROVER  by  the  assignees  of  a  bankrupt,  with  counts 

(6^&Tvict  c.  on  the  possession  of  the  bankrupt  and  on  that  of  the  as- 

Uoiiii?**c^tor  signees.    Pleas,  putting  in  issue  (inter  alia)  the  petition- 

M  a  good  wit-  ing  creditor's  debt  and  other  requisites  of  the  plaintiff's 

ncas  to  support 

the  fiat  title,  with  notice  to  dispute  theuL 

On  the  part  of  the  plaintiff,  the  petitioning  creditor  was 
called,  and  his  evidence  tendered  to  prove  his  debt,  and 
other  facts  to  support  the  fiat 

ChanneU,  Serjt,  Brarmvdi,  and  Willes,  for  the  defendant^ 
objected  that  he  was  not  a  competent  witness;  and  cited 
the  cases  of  Belcher  v.  Brake  (a)  and  Green  v  Janes  (b). 

Montagu  Chambers,  Russell,  Qumey,  and  Petersd4>rff,  for 
the  plaintiff,  relied  on  the  stat  6  &  7  Vict  c.  85,  com- 
monly called  Lord  Denman's  Act,  and  cited  the  case  of 
Udaly  Assignee  of  Innes^  v.  Walton  (c). 


(a)  Ante,  p.  658.  tion  by  his  anignees  against  par> 

(ft)  2  Camp.  411,  ties  claiming  under  an  execution, 

(c)  14  M.  k  W.  254.    In  that  to  prove  notice  to  them  of  a  prior 

case  it  was  held,  that  a  bankrupt  act  of  bankruptcy. 

18  a  competent  witness  in  an  ac- 
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Pollock,  C.  B. — ^The  petitioning  creditor  is  a  good  wit- 
ness for  the  assignees,  by  force  of  Lord  Denman's  Act  (d). 
This  seems  to  me  to  be  the  very  case  contemplated  by 
that  act,  of  a  large  number  of  persons  interested  in  the 
result  of  an  action,  but  not  those  on  whose  immediate 
and  individual  behalf  it  is  prosecuted.  In  my  opinion, 
whatever  any  series  of  releases  could  effect  is  effected  by 
that  statute.     I  shall  therefore  receive  the  evidence. 

The  petitioning  creditor  was  examined  as  a  witnesa 

Verdict,  by  consent,  for  the  plaintiff,  for  a 
part  of  the  amount  claimed. 

Montagu  Chambers^  Russell  Oumey,  and  Petersdorffy  for 
the  plaintiffs. 

Channelly  Serjt,  BramweUy  and  WiUes,  for  the  defend- 
ants. 

[Attomies — Ashley y  and  Sdby  db  MakeaonJ] 
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(d)  By  the  stat.  6  &  7  Vict.  c. 
85,  8. 1,  it  ifl  enacted,  ''  That  no 
person  offered  as  a  witness  shall 
hereafter  be  excluded,  by  reason 
of  incapacity  from  crime  or  intei^ 
est,  from  giving  evidence,  either 
in  person  or  by  deposition,  accord- 
ing to  the  practice  of  the  court, 
on  the  trial  of  any  issue  joined,  or 
of  any  matter  or  question,  or  on 
any  inquiry  arising  in  any  suit, 
action,  or  proceeding,  ciyil  or  cri- 
ininal,  in  any  court,  or  before  any 
judge,  jury,  sheriff,  coroner,  ma- 
gistrate, officer,  or  person  having, 
by  law  or  by  consent  of  parties,  au- 
thority to  hear,  receive,  and  exa- 
mine evidence;  but  that  every 
person  so  offered  may  and  shall 
he  admitted  to  give  evidence  on 
oath,  or  solemn  affirmation  in 
those  cases  wherein  affirmation  is 
hy  law  receivable,  notwithstand- 
ing that  such  person  may  or  shall 
VOL.  IL  GO 


have  an  interest  in  the  matter  in 
question,  or  in  the  event  of  the 
trial  of  any  issue,  matter,  ques- 
tion, or  inquiry,  or  of  the  suit,  ac- 
tion, or  proceeding  in  which  he 
is  offered  as  a  witness,  and  not- 
withstanding that  such  person  of- 
fered as  a  witness  may  have  been 
previously  convicted  of  any  crime 
or  offence :  Provided  that  this  Act 
shall  not  render  competent  any 
party  to  any  suit,  action,  or  pro- 
ceeding individually  named  in  the 
record,  or  any  lessor  of  the  plain- 
tiff, or  tenant  of  premises  sought 
to  be  recovered  in  ejectment,  or 
the  landlord  or  other  person  in 
whose  right  any  defendant  in  re- 
plevin may  make  cognisance,  or 
any  person  in  whose  immediate 
and  individual  behalf  any  action 
may  be  brought  or  defended,  either 
wholly  or  in  part,  or  the  husband  or 
wife  of  such  persons  respectively.*' 
a  N.P. 
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HEREFORD  ASSIZEa 


BEFO&B   BARON   BOLFB. 


Auffud  3frf.  Hankins  V.  Cluttbrbuck. 

A  nun  of  99t  v^O  VEN  ANT. — ^The  declaration  stated,  that,  on  the  1 

an*appreiS<»"*  ^^7  of  December,  1846,  by  a  certain  indenture  of  appi 

foc,andwMstat.  ticcship  the  plaintiff  put  himsclf  apprentice  to  the  defe 

deration  in  the  ant,  to  leam  his  art  of  a  surgeon  and  apothecary,  and  t 

tcm^raneotJy  the  defendant,  in  consideration  of  the  sum  of  99JL  19^, 

J^,?^ttn'  ^™  *^«^  ^°  ^^^^  P^^  ^y  ^^^  plaintiff,  covenanted  w 

a^n^t  waa  the  plaintiff,  that  he  the  defendant,  his  said  apprent 

the  matter  and  in  the  art  of  a  suigcon  and  apothecary  should  teach  a 

unciefSSrt^*  instruct  during  the  term.     Averment,  that  the  plaini 

latter  should  tendered  himself  to  be  instructed,  and  was  willing  to 

pay  loot,  more,  ^ 

for  the  board  of  instructed,  and  requested  the  defendant  to  instruct  hi 

durinff  the  term,  Breach,  that  the  defendant  neglected  and  refused  to  do  i 

^d^Md  TOt^  and,  on  the  contrary,  had  discharged  the  plaintiff  fix 

Sdue%S*^  his  service.     Pleas,  firsty  non  est  factum;   second,  th 

notBtatedinthe  until  the  plaintiff  absented  himself  fix)m  the  serrice 

Held,  that  the  the  defendant,  to  wit,  on  the  10th  day  of  November,  1S4 

wwiS-to'U,  ^^e  defendant  did  instruct  the  plaintiff,  and  that  afte 

and  that  the  in-  wards,   to  wit,  on  &c.,  the  plaintiff  voluntarily  left  tl 

denture  waa  not  ^  .  . 

void,  under  the  scrvice  of  the  defendant,  against  the  will  of  the  defenc 

SembU,  that  ^^t,  and  remained  and  continued  so  absent  from  these 

to^de  ^^  hitherto;  third,  that  in  the  indenture  is  not  truly  inserte 

contracts,  so  ai  the  fiill  sum  and  sums  received,  given,  &c,  in  relation  t 

to  lessen  the  ,  .        . 

amount  of  the  said  apprentice.     Replication  to  the  first  plea^  a  simi 

may  i^ydo  liter;  to  the  second  plea,  a  reiteration  of  the  above-statec 

^'  averment  and  breach,  without  this,  that  the  plaintiff  voIud 
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arily  left  the  service  of  the  defendant  against  his  will,        1848. 
.nd  remained  so  absent  as  in  that  plea  is  alleged;  to  the      hahkihb 
Mrd  plea,  that  in  the  indenture  the  full  sum  of  money  ^• 

eceived,  given,  &a,  is  truly  inserted  (a). 

It  appeared  that  the  plaintiff,  who  was  a  clergyman,  had 
n  the  month  of  December,  1846,  placed  his  nephew  as  an 
ipprentice  with  the  defendant,  a  surgeon  and  apothecary, 
or  the  term  of  five  years.  The  consideration  stated  in 
ihe  indenture  was  the  sum  of  99L  Ids.,  and  the  indenture 
x)re  the  proper  stamp  for  that  amount,  which  amount 
bad  been  paid;  but  it  further  appeared,  that,  contempo- 
raneously with  the  indenture,  a  written  agreement  was 
entered  into  between  the  plaintiff  and  defendant,  by  which 
it  was  stipulated  that  a  further  sum  of  1502.  should  be 
paid  by  the  plaintiff  to  the  defendant;  in  consideration 
whereof  the  defendant  agreed  to  provide  the  apprentice 
with  his  board  during  the  five  years  of  the  apprenticeship. 
50{.  of  this  sum  was  paid  in  cash,  and  promissory  notes 
given  for  the  remaining  lOOi. 

The  indenture  of  apprenticeship  being  offered  in  evi- 
dence, 

W.  J.  Alexander  and  Whi^more,  objected,  that,  under 


(a)  The  third  plea,  and  the  re-  the  said  statute,  was  and  is  wholly 

plication  to  it,  were  in  the  follow-  void.     JLnd  this  the  defendant  is 

^g  form: —  read  to  verify,  <fec. 

(Signed)      C.  S.  Whitmoeb. 

Third  Plea.]  And  for  a  fur- 
ther plea  in  this  behalf,  the  de-  Beplicatiafi  to  the  Third  Plea.] 
fendant  says,  that  in  the  said  in-  And  as  to  the  plea  of  the  defend- 
denture  is  not  truly  inserted  and  ant  by  him  lastly  above  pleaded, 
^tten  the  full  sum  and  sums  of  the  plaintiff  saith,  that  in  the  said 
money  received,  given,  paid,  se-  indenture  the  said  full  sum  of 
cured  and  contracted  for,  with  money  received,  given,  paid,  se- 
uid  in  relation  to  the  said  ap-  cured  and  contracted  for,  is  truly 
prentice,  pursuant  and  according  inserted  and  written,  pursuant 
to  the  statute  in  that  case  made  and  according  to  the  said  statute, 
and  proyided;  whereby  the  said  in-  And  this  the  plaintiff  prays  may 
denture,  under  and  by  virtue  of  be  inquired  of  by  the  countxy,  drc. 

a  aa  2 
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the  Stat  8  Anne,  a  9,  it  was  not  admissible,  as  hy  xl^ 
Stat  it  is  enacted,  that  the  Aill  consideration  given,  eixL- 
'' directly  or  indirectly,"  mnst  be  stated  in  the  indentixr^  - 
Here  the  sum  of  1502.,  was  clearly  part  of  the  preicLiui 
given.  They  cited  the  cases  of  Jadeson  v.  TForvtofe  ; . 
Rex  v.  Batldan  (d)  and  Rex  v.  AmerAam  (c2). 


OodeonsjidJohn  (Tray,  for  the  plaintiff,  contended,  thai 
the  parties  had  a  perfect  right  to  divide  their  batgain,  sjl: 
that  the  consideration  for  the  apprenticeship  was  tnaj 
stated  (e). 


(b)  By  the  stat  8  Anne,  c.  9,  s. 
39,  it  is  enacted,  ''  That  all  such 
indentures  or  writings  as  afore- 
said, wherein  shall  not  be  truly 
inserted  and  written  the  full  sum 
and  sums  of  money  received,  or 
in  anywise  directly  or  indirectly 
given,  paid,  secured,  or  contracted 
for,  with  or  in  relation  to  such 
derk,  apprentice,  or  servant  as 
aforesaid,  or  whereupon  the  du- 
ties payable  by  this  Act  shall  not 
be  duly  paid  or  lawfully  tendered, 
or  which  shall  not  be  stamped,  or 
lawfully  tendered  to  be  stamped, 
according  to  the  tenor  and  true 
meaning  of  this  Act,  within  the 
respective  times  herein  for  that 
purpose  severally  and  respectively 
limited,  shall  be  void,  and  not 
available  in  any  court  or  place,  or 
to  any  purpose  whatsoever.** 

(<;)  7  T.  R.  121.  In  that  case  it 
was  held,  that  no  action  can  be 
maintained  by  the  plaintiff  on  a 
note  given  to  him  by  the  defendant 
as  an  apprentice  fee  with  his  son, 
who  was  to  be  boxmd  to  the  plain- 
tiff, if  it  appear  that  the  indenture 
executed  was  void  by  the  stat.  8 
Anne,  c.  9,  for  want  of  the  in- 
sertion of  such  premium  therein, 


and  a  proper  stamp  in  reapeet  >J 
the  same,  although  the  plarB-ii 
did  in  fact  maintain  the  appr^u- 
tice  for  some  time,  and  mml  Lt 
absconded. 

(d)  In  the  caM  of  Bex  t.  3^- 
don,  3  B.  <k  Ad.  427,  a  sum  c^  4 
was  given  as  an  apprentice  /(^ 
from  a  charity,  and  the  eonsiiff- 
ation  was  so  stated  in  the  isi£> 
ture.    The  apprentice's  motba. 
who  was  a  party  to  the  indennut. 
agreed  to  give,  and  did  giv€  Iv 
more,  which  was  not  stated  in  ±t 
indenture : — Hdd^  that  the  indaa- 
ture  was  void  under  the  stat  f 
Anne,  c.  9,  s.  39,  for   not  trc'j 
stating  the  consideration.    In  tli^ 
case  of  Bex  v.  Afnerekam^4X.J^^ 
608,  the  facts  were  similar,  >ir. 
the  apprentice's  grandmother.vi- 
there  had  agreed  for  and  gkTt  the 
additional  premium,   was  not  s 
party  to   the  indenture: — ff^^' 
that  the  indenture  was  ToidiUK^^ 
the  stat  8  Anne,  c.  9,  s.  39. 

(«)  In  the  case  of  SAeph^rdJ. 
Baa,  3  Camp.  180,  it  wa£  btkL 
that  an  indenture  of  apprentiee 
ship  is  not  void  by  the  su^  ^ 
Anne,  c  9,  although  it  was  origi- 
nally agreed  between  the  vatf^ 
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RoLPB,  B, — I  think  the  deed  is  receivable  in  evidence, 
^e  statute  was  not  meant  to  fetter  any  one  in  his  dealings ; 
nd  whilst  the  particular  matter  of  contract  is  in  fieri,  the  Qj^jj^t^^^^jj^j^ 
arties  may  separate  the  amount  of  the  consideration  if  they 
hink  fit  Suppose  the  parties  here  had  met  and  agreed 
hat  the  apprenticeship  should  be  for  only  two  years,  for 
k  certain  fee,  but  in  the  same  agreement  stipulated  that 
fterwards  the  apprenticeship  should  on  the  same  terms 
;o  on,  they  might  do  so;  or  supposing  they  had  executed 
wo  deeds  in  respect  of  the  same  transaction,  one  for  the 
lonsideration  of  one  shilling,  and  the  other  for  991  198., 
hat  would  not  have  been  bad  Questions  with  respect  to 
he  evasion  of  the  Stamp  Act  often  came  before  the  law 
ifficers  of  the  Crown  when  I  was  Solicitor-General;  and 
t  was  always  thought,  that  if  the  party  so  acted  as  not 
X)  be  hit  by  the  Stamp  Act,  he  had  a  right  to  do  so.  If  a 
)arty  has  a  claim  for  1002.,  he  may  take  992.  19«. 

The  indenture  was  given  in  evidence. 

The  case  was  compromised,  and  a  juror 
withdrawn. 

Godson  and  John  Oray,  for  the  plaintiff 
W,  J.  Alexander  and  WkUmorey  for  the  defendant 
[Attomiea — Beecgf  and  WashboumJ] 


md  apprentice's  fittiier  that  a  19/.  19».  6(f.,  which  is  the  snm 

premiiun  of  20f.  should  be  paid,  inserted  in  the  indenture,  and  ac- 

uid  the  master,  to  redoce  the  toally  paid. 
unount  of  dotj,  agrees  to  take 
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MONMOUTH  ASSIZES. 

BBFOEB  BABON  BOLPB. 


Aufftut  eth.  Reqina  V.  Matthias  Eellt. 

ifanumfindi  iVlURDER, — ^The  prisoner  was  indicted  for  the  vilfi 
act  of  commit-  murder  of  Agnes  Hill,  by  shooting  her,  on  the  26th  « 
P^^:     May,  1848. 

UiM^  be  man-  jt  appeared  that  the  prisoner,  who  was  a  soldier  in  tk 
but  if  a  man  '  14th  Regiment  of  Foot,  was  cohabiting  with  the  deceased^ 
life^f  a^oman,  ^^^  that,  on  the  26th  of  May,  the  prisoner  being  con£fied 
^e  tol:i^li«  ^  *^^  barracks  at  Newport  for  drunkenness,  the  deceased 
■uapects,  how-     came  to  him  and  asked  him  for  money,  when  he  gare 

ever  itrongly,  ,  "*   . 

that  she  haa  her  half-a-crown.  Immediately  after  this  the  prisoser 
•ome^^rifiii-*"  watched  the  deceased,  and  saw  her  go  to  the  canteen  vi 
be^uidw  '^  *^®  barracks,  and  there  drink  with  another  soldier  named 
Dogherty,  upon  which  the  prisoner  went  to  his  room  in 
the  barracks,  and  having  got  a  cartridge  firom  a  poucb 
and  loaded  his  musket,  he  went  to  the  barrack-yard,  and 
there  meeting  the  deceased,  he  shot  her,  and  she  instantly 
died.  It  was  not  quite  clear  on  the  evidence,  whether 
the  prisoner  loaded  the  musket  immediately  after  he  toc»k 
the  cartridge  from  his  pouch,  or  whether  he  left  the  room 
and  returned  to  it  after  taking  the  cartridge,  and  before 
loading  the  musket 

Keating^  for  the  prisoner,  in  addressing  the  jury  stih- 
mitted,  that  these  facts  did  not  necessarily  lead  to  the 
conclusion  that  the  prisoner  had  committed  the  act  with 
malice  aforethought,  but  that  the  jury  might  be  justified 
in  convicting  the  prisoner  of  the  crime  of  manslaughter 
only.  The  prisoner  was,  no  doubt,  strongly  attached  to 
the  unfortunate  woman  whose  life  had  been  sacrificed. 
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and  the  whole  case  might  be  summed  up  in  a  few  words.  i848. 
It  was  the  result  of  a  strong  feeling  of  affection,  not  the 
less  strong  because  illicit,  excited  to  jealousy,  goaded  to 
frenzy,  and  terminating  in  crime.  But  in  the  prisoner  s 
conduct  there  was  no  trace  of  that  premeditation,  that 
malice  aforethought,  as  the  law  aptly  expressed  it,  which 
was  the  characteristic  of  murder;  and  therefore  he  trusted 
that  the  jury  would  acquit  the  prisoner  of  the  crime  of 
wilful  murder,  and  find  him  guilty  of  manslaughter  only. 

Rolfs,  B.,  (in  summing  up). — It  is  perfectly  true  that 
the  unlawful  taking  away  of  life  may  amount  to  the  crime 
of  murder  or  the  crime  of  manslaughter ;  but  with  re- 
spect to  the  circumstances  which  reduce  the  crime  of 
murder  to  that  of  manslaughter  I  shall  make  a  few  obser- 
vations, differing,  as  I  do  entirely,  from  the  observations 
of  the  prisoner's  counsel     Prim&  facie,  when  any  man 
takes  away  the  life  of  another,  the  law  presumes  that  l^e 
did  it  of  malice  aforethought,  unless  there  be  evidence  to 
shew  the  contrary.     Such  are  the  cases  where  there  has 
been  a  quarrel,  a  fight,  or  dispute,  and  in  the  violence  of 
such  quarrel,  fight,  or  dispute,  death  has  ensued.     Un- 
doubtedly we  find  other  cases  stated,  and  among  them  the 
case  of  adultery.     It  is  said,  that,  if  a  man  were  to  find  his 
wife  in  the  act  of  committing  adultry,  and  kill  her,  that 
would  be  only  manslaughter,  because  he  would  be  sup- 
posed to  be  acting  under  an  impulse  so  violent  that  he  could 
not  resist  it.     But  I  state  it  to  you  without  the  least  fear 
or  doubt,  that  to  take  away  the  life  of  a  woman,  even  your 
own  wife,  because  you  suspect  that  she  has  been  engaged  in 
some  illicit  intrigue,  would  be  murder;  however  strongly 
you  may  suspect  it,  it  would  most  unquestionably  be  mur- 
der, and  if  I  were  to  direct  you,  or  you  were  to  find  other- 
wise, I  am  bound  to  tell  you,  either  I  or  you  would  be 
grievously  swerving  from  our  duty.     I  state  that  without 
the  least  shadow  of  doubt    We  must  not  shut  our  eyes  to 
the  truth.     [His  Lordship  here  stated  the  facts  as  proved, 
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1848.  observing  that  he  thought  it  veiy  immaterial  as  to  the 
length  of  time  that  elapsed  between  the  time  when  the 
prisoner  saw  the  deceased  and  Dogherty  together,  and  the 
time  when  he  fired  the  shot,  and  equally  little  mateml 
whether  the  prisoner  took  the  cartridge  out  of  the  poach 
at  the  same  time  when  he  loaded  the  musket,  or  \di  the 
room  between  the  one  and  the  other,  and  conduded]— 
In  point  of  law  there  is  nothing  here  to  reduce  the  criine 
of  murder  to  the  crime  of  manslaughter.  The  only  sug- 
gestion is,  that  the  prisoner  did  it  because  he  had  con- 
ceived a  jealousy  of  the  woman;  even  if  that  was  so,  it 
would  not  reduce  the  crime  to  manslaughter. 

Verdict — Guilty  of  murder  (a). 
OreaveB  and  Skinner,  for  the  prosecution. 
Keating,  for  the  prisoner. 

[Attoniie»— ^^yicA  d  DavU,  and  PhtUpotts.] 

(a)  From  the  caae  of  Regina  y.  wound  was  given  hj  the  pruoncr 

Fisher,  8  C.  &  P.  182,  it  seems  that  while  smarting  under  a  provm- 

if  a  father  9ee  a  person  in  the  act  ticn  »  recent  and  »  thvngy  tbt 

of  committing  an  unnatural  of-  the  prisoner  might  he  consideieo 

fence  with  his  son,  and  indandy  as  not  heing  at  the  moment  tbe 

kill  him,  it  will  be  manslaughter  master  of  his  awn  undentanding, 

only;  but  if  he  only  hear  of  it,  and  the  offence  will  be  manfilaughter ; 

go  in  search  of  the  person,  and,  but  if  there  had  been,  after  the 

meeting  him,  strike  him  with  a  provocation,    sufficient  time  f(^ 

stick,  and  afterwards  stab  him  the  blood  to  cool,  and  for  rasoi^ 

with  a  knife  and  kill  him,  it  will  to  resume  its  seat  before  the  mor- 

be  murder.    From  that  case  it  tal  wound  was  given,  the  offence 

also  appears  that,  in  a  case  of  kiD»  will  amount  to  murder;  and  if 

ing,  whether  the  blood  has  had  the  prisoner  displayed  thongbt, 

time  to  cool  or  not,  is  a  question  contrivance,  and  design,  in  the 

for  the  Court  and  not  for  the  jury,  mode  of  possessing  himself  of  tbs 

But  it  is  for  the  jury  to  find  what  weapon,  and  again  replacing  i^ 

length  of  time  elapsed  between  immediately  after  the  blov  wtf 

the  provocation  received  and  the  struck,  such  exercise  of  contnt- 

act  done.    In  the  case  of  lUx  v.  ance  and  design  denotes  n^^ 

Hayward,  6  C.  &  P.  167,  it  was  the  presence  of  judgment  snd  rei* 

held,  that  if  in  a  case  of  stabbing  son  than  of  violent  and  ungo^^' 

the  jury  are  of  opinion  that  the  able  passion. 
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ABINGDON  ASSIZES. 


BEFORE   BAEON   PLATT. 


c 


Reqina  t;.  Ann  Bibd  and  Joseph  Nash.  March  14. 


ONCEALMENT  of  birth.— The  second  count  of  the  a  woman  who 
indictment  charged,  that  on  the  8th  of  September,  1848,  Jl^afwhil*'^ 
the  defendant  Ann  Bird  was  delivered  of  a  child,  which  died  ioon  after 

ita  birth,  con- 

instantly  died,  and  that  she,  by  secret  burjring,  endea-  amed  with  her 
voured  to  conceal  the  birth  (a) ;  and  that  the  other  de-  dwoiJringto" 
fendant,  Joseph  Nash,  counselled,  aided,  and  abetted  her  JlJ^^g^lje^ 
in  the  commission  of  that  offence  (6).  inconaoqucnce 

It  was  proved  that,  on  or  about  the  8th  of  September,  aion,  she  re- 
1848,  the  defendant  Ann  Bird,  who  was  a  widow,  was  JJJkoSiJjdy ' 
delivered  of  a  child,  which  did  not  survive  its  birth  more  ■»/  buied  it  in 

'  a  field,  intend- 

than  a  few  minutes ;  and  that  the  other  defendant,  who  ing  thereby  to 
had  cohabited  with  her,  took  the  body  almost  immedi-  birth:— jy«W, 
ately,  and  buried  it  in  a  field,  she  not  leaving  her  bed.  ^*Jon!ric^^ 
It  was  further  proved,  that  Ann  Bird  had  denied  her  endeavouring 

to  conceal  the 

pregnancy,  and  after  the  birth  of  the  child  had  denied  birth,  under  the 
that  she  had  had  a  child.  ',  3X^ ,,  14,' and 

he  of  counsel- 
ling, aiding,  and 

(a)  By  the  stat.  9  Geo.  4,  c.  31,         (i)  By  the  stat.  9  Qeo.4,  c.  31.  ^  '^^Z 

B.  14,  it  is  enacted,  "That  if  any  31,  it  is  enacted,  "That  evexy  per-  der  sect  81  of 

vsoman  shall  be  delivered  of  a  son  who  shall  counady  aid,  or  abet  ^«  "w®  •**" 

child,  and  shall,  by  secret  bury-  the    commission  of   any  mude- 

ing  or  otherwise  disposing  of  the  meaner  puniskabU  under  this  aety 

dead  body  of  the  said  child,  en-  shall  be  liable  to  be  proceeded 

deaTour  to  conceal  the  birth  there-  against  and  punished  as  a  princi- 

of,  every  such  offender  shall  be  pal  offender.'* 
guilty  of  a  misdemeanor^''  (be. 
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Platt,  R,  (in  summing  up). — ^If  the  defendant  Ann  Bird 
concurred  with  the  other  defendant  in  endeavouring  to 
conceal  the  birth  of  the  child,  and,  in  pursuit  of  that  ob- 
ject, caused  him,  by  her  persuasion,  to  bury  the  bodj  se- 
cretly, she  is  guilty  of  the  endeavour  by  secret  burying 
charged  in  this  indictment,  although  the  burial  was  effected 
by  the  hand  of  another,  and  not  in  her  presence;  and  that 
being  so,  if  the  other  defendant,  acting  under  such  per- 
suasion, and  intending  to  conceal  the  birth  of  the  child 
buried  the  body  of  the  child,  he  is  guilty  of  aiding  and 
abetting  in  the  commission  of  the  offence. 

Verdict — Guilty  on  the  second  count  of  the 
indictment  (c). 

Carringtan  and  J.  Jefferys  WUHams,  for  the  prosecu- 
tion. 

[Attorney — RohertsJ] 

(e)  See  the  case  of  Bex  y.  Iknu^,  7  0.  ^  P.  644. 


March  lit.  RbOINA  v.  DibLBT. 

XjARCENY. — The  prisoner  was  indicted  for  stealing,  on 
the  9th  of  July,  1848,  a  gun  the  property  of  George 
Perkins. 

It  was  proved  that  the  prosecutor  had  lost  his  gun  in 
July,  1848,  and  that  it  was  found  in  the  possession  of  the 
ttoien  property,  prisoner  in  the  month  of  February,  1849.  It  was  ftirther 
w'^n  Sr"  proved  that  the  prisoner,  when  taken  into  custody  in  Feb- 
ruary, 1849,  had  stated  to  a  police  superintendent  named 
Deane,  that  he  had  bought  the  gun  from  a  tally-man  on 
the  road,  for  10^.  and  a  gallon  of  beer;  that,  when  the 
prisoner  was  exannned  before  Mr.  Mount,  the  magistrate, 

innocence,  with 

a  yiew  of  diBproying  that  statement;  bat  it  may  be  prudent  in  the  prosecntor  to  bare  thete  pefMOi 
in  attendance  at  the  trial,  though  he  does  not  call  them,  to  aToid  the  effect  of  the  obterrations  bj  the 
prisoner,  or  his  counsel,  that  these  persons  could  prove  the  prisoner's  innocence,  bat  4hat  be  has  not 
the  means  of  procuring  their  attandance. 


Where  a  pri- 
soner charged 
with  larceny 
has  giren  two 
different  ac- 
counts of  the 
way  in  which 
he  became  pos- 
sessed of  the 


prosecutor  to 
call  as  wit- 
nesses persons 
whom,  in  one 
of  the  state- 
ments, he  says 
could  proTe  his 
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he  had  stated  that  two  persons  named  Heath  and  Randall,        1849. 
and  himself,  had  found  the  gun  hidden  in  a  hayrick,  and 
that  he  had  given  them  a  shilling  each  and  a  pot  of  beer, 
and  had  taken  possession  of  the  gun. 

At  the  close  of  the  case  for  the  prosecution,  J,  J,  WUr 
liamSy  for  the  prisoner,  submitted  that  Heath  and  Randall 
shotdd  be  called  on  the  part  of  the  prosecution,  to  prove 
or  disprove  the  statement  of  the  prisoner,  which  had  been 
given  in  evidence,  and  in  which  they  were  referred  to. 
A  prosecutor  need  not  give  the  prisoner's  statement  in 
evidence  unless  he  chooses  to  do  so ;  but  if  he  does  so,  and 
certain  persons  are  there  referred  to,  the  prosecutor  ought 
in  fairness  call  them,  and  not  leave  it  to  the  prisoner's 
counsel  to  call  them  to  get  the  reply.  He  cited  the  cases 
Regina  v.  Crowhurst  (a),  and  Regina  v.  Smith  (b). 

Platt,  R — The  present  case  is  very  different  from  those 
which  you  have  cited.  The  prisoner  here  has  given  two 
totally  different  accounts  of  the  way  in  which  he  be- 
came possessed  of  the  gun.  It  certainly  cannot  be  incum- 
bent on  the  prosecutor  to  call  persons  whom  the  prisoner 
has  referred  to  in  one  of  two  contradictory  statements; 
although  I  think  it  might  be  prudent  in  the  prosecutor 
to  have  them  in  attendance  here,  though  he  does  not  call 
them  to  avoid  the  effect  of  the  observations  by  the  prison- 
er's counsel,  that  these  persons  could  have  substantiated 
the  defence  of  the  prisoner,  but  that  he  was  too  poor  to 
procure  their  attendance. 

The  police  superintendent  Deane,  stated,  that  Heath 
and  Randall  were  in  attendance. 

Platt,  B. — ^That  is  quite  right;  and  now  Mr.  Williams 
can  call  them  if  he  pleases. 


(a)  Ante,  Vol.  1,  p.  370.  (b)  Ante,  p.  207. 
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BlOIHA 

r. 

DiBLIT. 


Those  persons  were  called  as  witnesses  for  the  pri- 
soner (c). 

Verdict — Guilty. 
OarringUyiiy  for  the  prosecution. 

J,  J^erya  WHliams,  for  the  prisoner. 

[AtU>ndea-~iSkMunder8,  and  CoriesJ] 


(e)  As  to  the  ezaminatioii  of  a  trate,  see  Lord  Denman's  disige 
prisoner*B  witnesses,  when  the  case  at  the  Taunton  Spring  Assxes, 
is  before  the  examining  magis-      1849^  post. 


Tkeptactice 
was,  for  a  ma- 
jority of  the 
officers  of  a  pa- 
rish to  draw 
cheques  on  the 
treasurer  of  a 
union;  and 
one  of  their 
blank  cheques, 
filled  up  for 
12.  8«.  6d.  had 
a  note  at  the 
bottom — «  Un- 
less this  cheque 
is  signed  by  a 
majority  of  the 
parish  officers, 
it  will  not  be 
cashed."    This 
cheque  was 
signed  by  one 
of  the  officers 
while  it  was  for 
1/.  Zt.  ed. 
It  was  altered 
to  31.  8f.  6d., 
and  when  cash- 
ed by  the  trea- 
surer, had  the 
signatures  of  a 
majority  of  the 
officers  to  it : — 
ffdd,  that  if  the 
foigery,  as  it  was 


Reoina  V.  George  Tubpik. 

J;  ORGERY. — ^The  prisoner  was  indicted  for  forging,  and 
also  for  uttering,  offering,  disposing  of,  and  putting  off  a 
forged  order  for  the  payment  of  money,  to  wit,  for  the 
payment  of  the  sum  of  32.  3&  6ci,  with  intent  to  defiraud 
John  Deacon.  In  other  counts  of  the  indictment  the  in- 
tent was  laid  to  defraud  other  persons,  and  in  some  of  the 
counts  the  forged  instrument  was  described  as  a  warrant 
for  the  payment  of  money. 

It  was  proved  by  Mr.  John  William  Caley,  that  he  was 
one  of  the  overseers  of  the  poor  of  New  Windsor,  and  that 
the  prisoner  had  been  the  assistant  overseer,  there  being 
in  that  parish  three  churchwardens  and  four  overseers;  and 
that  the  practice  was  for  a  majority  of  the  parish  officers  to 
draw  cheques  on  the  treasurer  of  the  union,  which  he  paid ; 
and  that,  on  the  26th  of  February,  1849,  the  prisoner  had 
brought  him  a  cheque  (which  was  the  cheque  in  question), 
drawn  in  favour  of  John  Seeker,  Esq.,  for  12.  3&  6d  This 
cheque  was  then  signed  by  Mr.  Caley,  but  had  not  been 
signed  by  any  other  person.    It  was  proved  by  Mr.  Smyth, 

cheque  was  firaudulently  altered  when  it  bad  only  one  ligiiatara  to  it,  this  was  ms 
then  an  incomplete  instniment. 
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the  managing  clerk  of  Mr.  Seeker,  that  on  the  26th  of  i849. 
February,  1849,  the  prisoner  paid  him  IZ.  Ss.  6d  in  cash, 
which  was  the  amount  then  due  to  Mr.  Seeker  from  the 
parish  officers  of  New  Windsor;  and  it  was  further  proved, 
that  nrhen  the  cheque  was  cashed  at  the  counting-house  of 
the  treasurer,  it  was  for  SL  Ss.  6d,  There  was  no  eyidence 
to  shew  who  presented  the  cheque  to  be  cashed,  but  at  the 
time  it  was  cashed  it  was  in  the  following  form: — 

"  Windsor  Union,  26th  February,  1848. 

"  Parish  of  New  Windsor  with  Dedworth. 
"  To  John  Deacon,  Esq.,  Treasurer  of  the  above  Union. 
"  Pay  John  Seeker,  Esq.,  or  bearer,  the  sum  of  Three 
Pounds,  Three  Shillings,  and  Sixpence. 

"  John  Clodb,  jun..  Churchwarden. 

"  J.  W.  Calby,         ^ 

"  J.  F.  Lawbbncb,    V  Overseers. 

"  Geobgb  Jenneb,  J 

"  Geobgb  Tubpin,  Assistant  Overseer. 

"  N.  B. — ^Unless  this  cheque  is  signed  by  a  majority  of  the 
parish  officers  it  will  not  be  cashed.'^ 

Piggott,  for  the  prisoner. — If  this  cheque  was  altered 
from  11,  Ss.  6d.  to  SI  Ss,  6cL  after  it  was  signed  by  Mr. 
Caley,  but  before  it  was  signed  by  any  of  the  other  four 
officers,  that  is  no  forgery.  It  is  an  incomplete  instrument 
till  it  bears  the  signatures  of  a  majority  of  the  officers. 
It  is  not  an  order  for  the  payment  of  money  till  so  signed; 
neither  is  it  a  warrant  for  the  payment  of  money.  The 
treasurer  would  not  be  authorised,  much  less  required,  to 
pay  the  amount  on  the  single  signature  of  one  officer 
alone;  and  that  appears  from  the  document  itself. 

Platt,  B. — Can  it  be  shewn  that  the  cheque  was  for 
It  3&  6A  when  it  was  signed  by  Mr.  Clode  and  the  other 
gentlemen? 
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Carrington,  for  the  prosecution. — ^I  am  informed  that 
the  other  gentlemen  who  signed  this  cheque  hare  no  r^ 
collection  of  it  at  all,  and  are  only  aware  that  they  did 
sign  it  by  seeing  their  signatures  attached  to  it. 

Platt,  R — I  think  that  this  prosecution  must  fiul 
Until  the  signatures  of  a  majority  of  the  parish  officers 
were  attached  to  this  cheque,  it  was  an  incomplete  in- 
strument, and  was  neither  an  order  on  the  treasurer  for 
the  payment  of  money,  nor  a  warrant  to  him  to  paj 
money;  and  the  altering  it  when  incomplete  is,  therefore, 
no  forgery.     The  prisoner  must  be  acquitted. 

Verdict — ^Not  Guilty. 

Carringtony  for  the  prosecution. 
PiggoU,  for  the  prisoner. 

[Attomiea — G.  H.  Langj  and  Fra»JhumJ] 


STAFFORD  ASSIZES 


BEFORE  BABON  PLATT. 


March  IZth. 


KetUe  applied  to  the  learned  judge,  on  behalf  of  the 


Rbgika  v.  Bass. 

A  defendttit.    Assaulting  a  constaUa 

oommitted  to 
take  hit  trial 
at  the  aasiset 
for  asnultinff  a  ^  .  ^ 

constable,  had  a  defendant,  to  order  that  a  sum  of  22.  3&  8d,  taken  from 
taken  from  h^'  ^^^  defendant  by  a  police  constable  when  the  defendant 

by  the  conita- 

ble  who  conyeyed  him  to  prison,  to  pay  for  (as  was  allied)  the  expensea  of  conyeying  him  to  die 
prison,  and  his  maintenance  in  prison  till  the  trial,  this  being  the  ordinary  practioe  in  the  coonty  ti 
Stafiford: — Hdd,  that  the  practice  was  quite  wrong,  and  the  jadge  at  the  aasiset  directed  the  noney 
to  be  restored  to  the  defendant 
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was  committed  for  trial  on  the  present  charge  of  assault- 
ing a  constable,  should  be  given  up  to  him.  This  money 
had  not  the  most  remote  reference  to  the  charge  on  which 
tlie  defendant  was  committed  for  trial;  but,  in  the  coimty 
of  Stafford,  whenever  a  person  was  committed  for  trial  to 
the  assizes  or  sessions  for  felony  or  misdemeanor,  the 
practice  was  for  the  constable  who  had  to  take  him  to  the 
prison  to  take  from  him  any  money  he  had  got  in  his  pos- 
session, under  the  notion  of  making  the  prisoner  pay  the 
expenses  of  his  being  taken  to  prison,  and  the  expenses  of 
being  maintained  in  the  prison  till  the  time  of  the  trial 
He  submitted  that  the  practice  was  perfectly  illegal 

Platt,  B. — ^The  practice  is  quite  wrong,  and  the  money 
taken  should  be  immediately  given  up  to  the  defendant. 
The  money  expended  for  the  conveyance  of  prisoners  com- 
mitted for  trial,  and  for  their  maintenance  in  prison  till 
the  time  of  the  trial,  is  not  to  be  taken  from  the  prisoners 
themselves  The  practice,  if  it  exists,  is  clearly  founded 
in  mistake. 
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HEREFORD  ASSIZES. 


BBFOEB   MR.   JUSTICB   COLTMAN. 


Regina  t;.  Joseph  Hakkins. 


March  2^rd. 


i  ERJURY. — ^The/r«^  count  of  the  indictment  charged,  A.,  a  plaintiflf 
that,  at  the  Herefordshire  County  Court  (a),  holden  on  the  {he*c^!ty"' 

coarty  was  in- 
dicted for  perjury  there,  in  respect  of  a  paper  which  was  produced  on  the  trial  there.  Mr.  M.,  hia  then  aV 
tomey,  wai  subpoenaed  to  produce  this  paper  on  the  present  trial ;  he  stated  that  he  had  reoeived  it  from 
A.,  for  the  purpose  of  conducting  that  cause  as  A.'s  attorney,  but  that  he  chiimed  a  lien  on  it : — ffdd, 
that  he  ought  not  to  produce  it,  and  that  his  possession  of  it  was  the  possession  of  A. 

A.,  and  Mr.  C,  his  present  attorney,  both  liyed  at  a  distance  from  H.,  the  assise  town.  At  noon, 
on  the  commission  day,  Mr.  C.  was  served  at  H.  with  notice  to  produce  this  paper.  The  trial  came 
on  the  next  morning;  but  in  the  notice  to  produce,  further  notice  was  given,  (as  the  &ct  was)  that  the 
paper  was  then  in  H.,  in  the  possession  of  Mr.  M.,  who  was  then  at  the  G.  Hotel,  in  H. : — Held,  that 
■offident  notice  to' produce  had  been  given,  and  secondary  evidence  of  the  paper  was  received. 


(o)  By  the  stat.  9  &  10  Vict.  c. 
^^  8.  8^  (the  Local  Court  Act)  it 


is  enacted, "  That  eyeiy  person  who 
in  any  examination  upon  oath  or 
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16th  day  of  September,  1848,  before  J.  M.  Herbert,  Lsq, 
a  cause  in  which  the  present  defendant  was  the  plamdit 
and  William  Dickens  was  the  defendant,  came  on  to  be 
tried,  and  that  the  present  defendant  was  ezammed  in 
support  of  his  plaint;  and  that,  upon  that  trial,  a  paper 
was  produced,  on  which  was  written  the  signature  of  Fil- 
liam  Dickens,  and  other  writing  above  the  signature,  wiuch 
other  writing,  when  the  paper  was  produced  at  the  trial, 
was  in  ink;  and  that  the  present  defendant  falsely  swore 
on  that  trial,  that  the  said  other  writing  in  ink  was  on  the 
paper  when  William  Dickens  signed  his  name  to  it  ^]. 


solemn  affirmation  before  any 
judge  of  the  county  oonii,  ahaU 
wilfullj  and  comptlj  giro  &]se 
eTidence,  shall  be  deemed  guilty 
of  perjury.** 

And  by  sect.  83  of  the  same 
statute,  it  is  enacted,  ''That,  on 
the  hearing  or  trial  of  any  action, 
or  on  any  other  proceeding  under 
this  act«  the  parties  thereto,  their 
wires  and  all  other  persons,  may 
be  examined,  either  on  behalf  of 
the  plaintiff  or  defendant,  upon 
oath,  or  solemn  affirmation  in  those 
cases  in  which  persons  are  by  law 
allowed  to  make  affirmation  in- 
stead of  taking  an  oath,  to  be  ad- 
minitttTed  by  tAe  proper  ofiaer  tf 
tke  coari,** 

(5)  The  first  count  of  the  in- 
dictment commenced  in  the  fol- 
lowing form : — 

**  Herefordshire,  1  The  jurors  for 
(to  wit.)  /  our  SoTereign 
Lady  the  Queen,  upon  their  oath 
present,  that  heretofore,  to  wit, 
on  the  16th  day  of  September,  in 
the  year  of  our  Lord,  1848,  at 
Ross,  in  the  county  of  Hereford, 
at  the  County  Court  of  Hereford- 
shire, holden  at  Ross,  in  the  said 
county,  under  and  by  riitue  of 


the  provisions  of  an  act  of  Parlia- 
ment made  and  passed  in  s  »»- 
sion  of  Pariiament  holden  in  the 
ninth  and  tenth  years  of  thereiga 
of  our  SoTcreign  lady  the  boy 
Queen,  intituled '  An  Act  for  tk 
mose   easy    Recoreiy  of  ftaall 
Debts  and  Demands  in  En^i' 
by  and  before  John  Mauiioe  Her- 
bert, Esquire,  tben  and  there  be- 
ing the  judge  of  the  said  coostj 
court  holden  at  Ross  aforessid,  t 
certain  cause  betweoi  one  Joeepb 
Hanldns,  hereinafter  mentioseti, 
and  one  William  Dickens,  whezcis 
the   said   Jos^h    Hankins  vu 
plaintiff  and    the  said  Willis^ 
Dickens  was  defendant,  csme  <a 
to  be  tried  in  due  form  id  law,  bj 
a  jury  in  that  behalf  duly  sms* 
moned  and  swcnn  to  tiy  the  hib^ 
under  the  prorisions  of  and  in  the 
manner  and  form  directed,  allow- 
ed, and  appointed  in  and  by  the 
above-mentioned  act  of  Pkriis- 
ment  made  and  passed  as  afore- 
said; upon  which  said  trial  tk 
said  Joseph  Hankins,  late  of  the 
parish  of  Ross,  in  the  couotf  of 
Heref<»d,  labourer,  then  and  there 
appeared  as  the  plaintiff  in  the 
said  cause,  to  make  proof  of  ^ 
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The  second  count  was  for  perjury  alleged  to  have  been 
conamitted  in  the  Herefordshire  County  Court  on  the  trial 
of  a  cross  action  o{  Dickens  y.  HankinSy  on  the  14th  of 
October,  1848. 


1849. 


On  the  part  of  the  prosecution,  Mr.  Minett  was  called 
under  a  subpoena  duces  tecum  to  produce  the  paper  men- 
tioned in  the  first  count  of  the  indictment  He  applied 
to  the  learned  judge  to  know  whether  he  ought  to  do  so. 
He  said,  that  he  had  been  attorney  for  the  present  defend- 
ant in  the  cause  in  the  Herefordshire  County  Court,  and 
was  so  on  the  trial  there  on  the  16th  of  September,  1848; 
and  that  he  had  received  this  paper  from  the  present  de- 
fendant, for  the  purpose  of  conducting  that  case  as  his 
attorney.  The  witness  stated,  that  he  claimed  a  lien  on 
the  paper  for  his  costs  (c). 


demand,  and  to  be  examined  upon 
oath  on  his  own  behalf  in  support 
of  his  plaint  and  demand  in  the 
eaid  cause,  and  was   then   and 
there  duly  sworn  and  took  his 
corporal  oath  upon  the  Holy  Gos- 
pel of  Qod,  before  the  said  John 
Maurice  Herbert,  Esquire,  so  be- 
ing such  judge  of  the  said  County 
Court  holden  at  Boss  aforesaid, 
that  the  eyidence  which  he  the 
8aid  Joseph  Hankins  should  giye 
to  the  court  there,  and  to  the  said 
jury  so  sworn  as  aforesaid,  touching 
the  matter  then  in  question  be- 
tween the  said  parties,  should  be 
the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  the  said 
John  Maurice  Herbert,  so  being 
Buch  judge  as  aforesaid,  then  and 
there  haying  sufficient  and  com- 
petent authority  to  administer  the 
"aid  oath  to  the  said  Joseph  Han- 
kins in  that  behalf,  and  the  said 
oath  being  then  and  there  actually 
VOL.  II.  H 


administered  to  the  said  Joseph 
Hankins,  in  the  presence  of  and 
before  the  said  John  Maurice  Her- 
bert, by  Thomas  Watkin  Maddy, 
the  clerk  of  the  said  court, who  was 
then  and  there  the  proper  officer 
of  the  said  court  in  that  behalf.** 
This  count  then  charged  that  the 
paper  was  produced  on  the  trial  of 
the  cause,  and  went  on  to  make 
ayerments  of  materiality,  an  alle- 
gation of  what  the  present  defend- 
ant swore,  and  assignments  of  per- 
jury, and  concluded  contra  formam 
statuti. 

(e)  In  the  case  of  Thompson  y. 
Mosdey^  5  C.  <fe  P.  501,  Lord  I^d- 
hursty  C.  B.,  held  that  a  person's 
haying  a  lien  upon  a  document, 
is  no  objection  to  his  producing  it 
on  a  trial  at  Nisi  Prius ;  but  if  he 
fears  that  it  may  be  abstracted, 
the  judge  will  allow  him  to  stand 
by  the  witness  while  the  witness 
is  examined  respecting  it. 

H  H  N.  P. 
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1B40.  OoSmu  and  TT.  H.  Cooke^  for  tlie  defendanl^  submiu^  I 

that,  as  tho  witness  had  had  the  paper  put  into  hUhul 
as  the  attorney  of  the  defendant,  he  ouglit  not  to  prodm 
it,  it  being  in  the  nature  of  a  priTileged  commxudcatbn. 

Skinner  and  John  Gray,  for  the  prosecution,  sabmittt 
that,  as  Mr.  Minett  had  a  lien  on  the  paper,  the  defeo 
ant  had  neither  the  possession  of  it  nor  the  right  of  pj 
session.  The  proper  mode  of  obtaining  the  evidence  ofu 
paper  tt as,  therefore,  by  subpoenaing  Mr.  Minett  to  p 
dttce  it;  and  as,  since  its  delivery  to  Mr.  Minett  hj  t] 
defendant,  it  had  been  made  public  by  his  producine 
in  evidence  in  the  County  Ck>urt,  any  privil^e  whidi  oi 
ginally  might  have  existed  was  gone;  and  alao,  that  m 
a  privilege,  if  it  existed  for  other  purposes,  oonid  not  yt 
vent  the  paper  from  being  produced  on  a  criming  cimii 
connected  with  it  They  cited  the  case  of  Regina  v.  ^I'j 
ward(^. 

Cowman,  J. — I  think  that  Mr.  Hinett's  possession  of  tl 
paper  is  the  possession  of  the  defendant,  and  that  £i 
Hinett  ought  not  to  produce  it 

The  paper  was  not  produced. 

To  let  in  secondaiy  evidence  of  the  contents  of  the  p^per, 
it  was  proved,  that,  about  noon  on  the  commission  day  ^* 
the  present  assizes,  (the  trial  taking  place  on  the  foUowk^ 
morning,)  a  notice  to  produce  the  paper  was  senred  ic 
Hereford  on  Mr.  Cadle,  the  present  attorney  of  the  ^Tt 
sent  defendant  The  defendant  lived  at  Ross,  which  l^ 
fourteen  miles  from  Hereford,  and  Mr  Cadle  lived  a: 
Newent,  which  is  twenty-five  miles  from  Hereford;  but. 
in  the  notice  to  produce,  further  notice  was  given,  (astb^ 
fact  was,)  that  the  paper  was  then  in  Hereford  in  the  p^s- 

{d)  Ante,  p.  234, 
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session  of  Mr.  Minett,  who  was  then  at  the  Green  Dragon        184a 
Ilotel,  in  Hereford 

Godson, — ^Whera  the  parties  do  not  live  in  the  assize 
town,  a  notice  to  produce  should  be  served  before  the 
commission  day  of  the  assizes. 

CoLTMAN,  J. — I  think  that  this  is  reasonable  notice;  and 
I  shall  receive  secondary  evidence  of  the  contents  of  the 
paper. 

A  copy  of  the  paper  was  given  in  evidence  (e). 

The  case  went  to  the  jury,  and  there  was  a 

Verdict  for  the  defendant. 

Skinner  and  John  Gray,  for  the  prosecution. 
Godson  and  W-  S*  Cooke,  for  the  defendant. 
[Attoniiet«-J^.  JT.  ChRinM^  luid  Oadh  S  JSimondi,] 


(«)  Seethe  cases  of  ^o/jfY.ir»^«,      Foster  v.  Pointer^  Id.  718;  and 
0  0.  <!k  P.  191 ;  Firkin  Y.Edwardt,     Siurm  v.  Jefree,  ant9,  p.  442. 
Id.47d;  6ridfofMT,iV««0,Id.C34i 
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BEFOBE  HB.  JUSTICE  EBLB. 


A.,  in  1847, 
agreed  with  B. 
to  supply  him 
withfaricka 
wheneTer  he 
wanted  them, 
for  28«.  per 
1000,  ready 
money.     In 
1828,  B.  &  C. , 
became  partr 
ners;  and  after 
that,B.  from 
time  to  time 
ordered  bricki 
of  A.,  which 
were  naed  for 
apartnenhip 


Dyke  v.  Bbeweb  and  Tiddy. 

JUeBT  for  goods  sold,  with  counts  for  work  and  labour, 
and  upon  an  account  stated.  Plea,  by  the  defendant 
Tiddjy  nunquam  indebitatus.  The  defendant  Brewer  had 
suffered  judgment  to  go  by  default 

It  was  opened  by  Whatdey  for  the  plaintiff,  that  the 
present  action  was  brought  to  recover  the  price  of  bricks 
supplied  to  the  two  defendants  for  the  constructioii  of  the 
Troy  House  Tunnel  on  the  Newport  and  Monmouth  Bail- 
way.  The  defendants  had  entered  into  partnership  by  a 
written  agreement,  which  was  not  stamped,  and  which 
was  in  the  hands  of  a  third  person;  that  person  had  been 
asked  to  take  or  send  this  agreement  to  the  Stamp-office, 
in  order  that  the  plaintiff  might  get  it  stamped;  but  this 
,     ,   ,  .     he  refused  to  do,  and  on  a  summons  being  taken  out  before 

each  order  bemg  , 

a  new  contract;  Mr.  Justice  PoUeson  ou  the  subject,  his  Lordship  refused 
tract  of  a.Tb.  to  order  this  person  to  take  the  agreement  to  the  Stamp- 
Sf  i^iy^rf     office,  that  the  plaintiff  might  get  it  stomped,  on  the 

a  certain  num- 

her  of  bricks,  at  ao  much  per  1000,  a  lubsequent  partner  would  not  haTO  been  liaUe. 

If  there  be  a  partnership  to  carry  on  a  work,  that  would  give  each  partner  authority  to  make  nch 
contracts  aa  woiidd  be  proper  for  the  completion  of  the  work;  and  whether  a  contract  be  ao  or  net,  is 
a  question  for  the  jury. 

B.  k  G.  entered  into  partnership  by  an  unstamped  agreement,  which  was  in  the  handa  of  J.  Sl 
A.  sued  B.  &  C.  as  partners,  for  goods  sold,  and  applied  to  J.  S.  to  take  or  send  the  agieeoieitt  to 
the  Stamp-office  that  A.  might  get  it  stamped;  J.  S.  refosed  to  do  ao,  and  a  Judge  at  Cksmben 
would  not  order  him  to  do  ao,  as  he  held  the  agreement  for  B.  &  C,  and  did  ^not  in  any  way  bold 
it  for  A, 


Hdd,  that  C, 
aa  the  partner 
of  B.,  was  lia- 
ble to  A.  for 
the  price  of 
these  bricks. 
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ground  that  this  person  held  the  agreement  for  the  benefit        1849, 
of  the  two  defendants,  but  did  not  hold  it  in  any  way  for 
the  plaintiff  (a). 

It  was  proved  that  the  plaintiff  had  supplied  the  de- 
fendant Brewer  with  bricks  since  the  month  of  June,  1847, 
and  had  agreed  to  let  him  have  bricks  whenever  he  wanted 
them,  for  28a.  per  thousand,  ready  money.  It  was  further 
proved  by  Mr.  Beckers,  a  civil  engineer,  that  he  was  pre- 
sent at  a  conversation  between  the  two  defendants,  in 
which  they  stated  that  they  entered  into  partnership  on 
the  14th  of  January,  1848,  for  the  building  of  Troy  House 
Tunnel,  and  that  the  defendant  Tiddy  was  to  have  a  one- 
third  share.  The  price  of  the  bricks  supplied  for  this  tun- 
nel amounted  to  511,  the  whole  of  this  supply  being  after 
the  14th  of  January,  1848,  on  orders  given  to  the  plaintiff 
by  the  defendant  Brewer,  afler  that  time.  It  further  ap- 
peared, that  the  defendant  Brewer  alone  was  a  contractor 
for  the  Troy  House  Tunnel  with  the  Railway  Company, 
and  that  the  account  in  the  plaintiff's  books  was  made  out 
in  the  name  of  the  defendant  Brewer  only. 

Keating,  for  the  defendant  Tiddy. — ^I  submit,  first,  that 
the  defendant  Tiddy  is  not  liable  in  this  action.  The 
defendant  Brewer,  before  the  defendant  Tiddy  became  his 
partner,  agreed  with  the  plaintiff  for  the  purchase  of  bricks 
at  a  certain  price.  He,  too,  was  the  sole  contractor  with 
the  Railway  Company;  and  when  the  defendant  Tiddy 
agreed  to  take  a  one-third  share  in  the  building  of  the 
tunnel,  this  would  not  make  him  liable  for  goods  supplied 
by  the  plaintiff  under  a  special  contract  with  the  defend- 
ant Brewer  alone.  I  submit,  secondly,  that  the  partner- 
ship was  of  such  a  nature  as  not  to  allow  the  defendant 
Brewer  to  bind  his  copartner  by  getting  goods  on  credit  (6). 

(«)  The  cases  on  this  subject  are      "  Compelling  Production  for  pur^ 
referred  to  in  2  Arch.  Pr.  of  Q.  B.,      pose  of  Stamping." 
8th  edit.,  by  Chitty,  p.  1246,  tit.         (h)  In  the  case  of  J5r«%  v.  Baif^ 
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EiLB,  J.^^U  this  bad  been  a  contract  with  the  de£ai 
ant  Brewer  to  supply  him  with  a  certain  number  of  brid 
at  so  much  per  thousand,  that  would  not  make  a  aabg 
quent  partner  liable;  but  this  is  only  that  in  aU  futu 
contracts  the  bricks  shall  be  charged  at  286.,  ready  moc^i 
Every  order  b  a  new  contract  With  respect  to  this  pa.' 
nership  not  allowing  the  credit  of  the  firm  to  be  pled^ 
it  is  a  partnership  to  cany  on  a  work,  and  that  woul 
give  a  partner  authority  to  make  such  contracts  as  woul 
be  proper  for  the  necessary  completion  of  that  work;  as 
it  will  be  a  question  ibr  the  juiy  whether  this  was  m 
such  a  contract 


Keating  declined  addressing  the  jury. 

Eblb,  J.,  (to  the  jury). — ^Where  two  persons  are  in  i»ar1 


hridffe,  3  Q.  B.  316^  it  wu  held^ 
thst  the  implied  contracts  of  one 
pMtner  to  bind  a&otlier  by  pro- 
miBsory  note  or  biU  of  ezchasige 
is  confined  to  partnerships  for  the 
purposes  of  trade,  and  that  one  of 
two  attorneys  in  partnership  has 
no  implied  autlionty  to  bind  his 
paitner  by  a  n«te  in  the  name  of 
the  firm,  though  given  fur  ikdn 
debt,  as  for  money  handed  to  the 
firm  by  a  client,  to  be  laid  out  on 
mortgage  {  a&d  m  that  ease  Lord 
JDewnmn,  C.  J.,  ia  deliyering  ju^ 
ment  said,  ''No  doubt  a  debt  was 
due  from  the  firm,  but  it  does  not 
follow  that  one  paitner  had  au- 
thori!^  to  gire  a  ptromissoxy  iiete 
for  that  debt.  Partnets  in  trade 
haye  authority  as  regards  third 
persons  to  bind  the  firm  by  bifls 
of  exchange,  for  it  is  in  the  usual 
course  of  mefcantile  ^Ansaetioiu 
so  to  do,  and  this  authority  is  by 
the  custom  and  law  of  mo^iaiLtSi 


which  is  part  of  ike  general  hv  <i 
the  land.  But  the  same  re&3.i 
does  not  apply  to  otiier  partne: 
ahi^  TheraisnoaHtoBaorixs&i 
that  attomies  should  be  parties  (t 
negotiable  instruments,  nor  i»  't 
necessary  for  the  purpose  of  thtk 
business.  It  was  urged,  that  t^ 
plaintiff  was  entiHed  en  the  ac 
count  stated,  but  the  lioim  of  tbi 
particulars  excluded  him  froa 
that  count  if  the  note  was  ik<^ 
valid.^  Hie  particulars  were  ss 
follows^  ""This  a49tion  is  broag^ 
to  reooyer  the  sum  of  5552.  dae(^^ 
the  jpromiuory  note  mentioned  a»i 
set  forth  in  the  first  count  of  tk 
dedaration  heraa,  wiA  intact 
thereon  from  the  14t]^4ayof  ApA 
1840,  to  the  day  of  payment 
Aboye  are  the  particulars  of  th^ 
plaintiffs  demand  in  this  actioi^ 
for  iht  reooTCify  wheteof  she  viQ 
KmXi  faeneff  of  the  whole  or  i&5 
paztofthededanrtioa.  Datod^t^'* 
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Dcrship,  and  one  supplies  goods  necessary  for  the  carrying        i849. 
on  of  the  partnership  bueinem,  and  supplies  them  to  one 
of  the  partners  for  that  purpose,  and  he  finds  out  after- 
wards that  that  person  has  a  partner,  the  other  partner  is 
liable. 

Verdict  for  the  plaintiff. 

Whateley  and  TT.  B.  Cooke,  for  the  plainti£ 
Keating  and  Skinner^  for  the  defendant  Tiddy. 
[Attonues— 6^mf0  ^  Qo.y  and  DucbeUJ] 
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HUNTINGDON  ASSIZES. 


BEFOAE  BAAON  PAEKK 


Regina  i\  David  Thueborn.  jul^  2i«^. 

! AECEN  Y. — The  prLsoner  was  indicted  for  stealing  alOL  If  a  person 
bank  note,  the  property  of  Samuel  Brown,  and  was  found  have  been* 


L 


I  ac- 


guiltr.  tuaUylo8t,or 

°       •'  are  reoBonably 

Bnppoaed  by 

The  learned  Baron,  considering  that  the  original  taking  {j^n^oJj^^^d 

was  not  felonious,  after  conferring  with  Mr.  Justice  Mavle.  ftpp">priating 

reserved  the  point  for  the  opinion  of  the  judges,  as  stated  tent  to  take  the 

in  the  following  case,  and  ordered  the  prisoner  to  be  dis-  over  the^T^**" 

charged  on  entering  into  his  own  recognizance  to  appear  J^^^^^' 

when  called  upon.  them,  that  the 

owner  cannot 
be  foand,  it  u 

not  larceny;  but  if  he  takes  diem  with  the  like  intent,  thonglt  lo0t»  or  NMonably  rappoaed  to  be 

lost,  but  leaionably  belieying  that  the  owner  can  be  found,  it  ii  hiroeny. 
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1848. 

WarUedge^  for  the  prosecution. 

BSOUTA 

Tbubiou. 

[Attornej— (Trtm.] 

BZCHBQUBB  CHAMBBB. 

BBFORS  POLLOCK,  a  B.,  PABKE,  B.,  PATTE80N,  J.,   OOLTXAN,  J^ 
BOLFE,  &,  CBESSWELL,  J.,  AND  WTLLTAMS,  J. 

Thb  following  was  the  case  stated  hy  the  learned 
Baron: — 

**  The  prisoner  was  tried  before  me  at  the  last  assizes  at 
Huntingdon,  for  stealing  a  bank  note. 

"  He  found  the  note,  which  had  been  accidentally  drop- 
ped, on  the  high  road.  There  was  no  name  or  mark  on  it 
indicating  who  was  the  owner,  nor  were  there  any  circum- 
stances attending  the  finding  which  would  enable  him  to 
discover  to  whom  the  note  belonged  when  he  picked  it  up, 
nor  had  he  any  reason  to  believe  that  the  owner  knew 
where  to  find  it  again. 

**  The  prisoner  meant  to  appropriate  it  to  his  own  use 
after  he  had  picked  it  up. 

'^  The  day  after,  and  before  he  had  disposed  of  it,  he  was 
informed  that  the  prosecutor  was  the  owner,  and  had  drop- 
ped it  accidentally.  He  then  changed  it,  and  appropriated 
the  money  taken  to  his  own  use. 

"The  jury  found  that  he  had  reason  to  believe,  and  did 
believe,  it  to  be  the  prosecutor's  property  before  he  thus 
changed  the  note. 

"  I  directed  a  verdict  of  guilty,  intimating  that  I  should 
reserve  the  case  for  further  consideration. 

*'  Upon  conferring  with  my  brother  Matde,  it  seemed  to 
us  that  the  original  taking  was  not  felonious;  and  that,  in 
the  subsequent  disposal  of  it,  there  was  no  taking;  and 
therefore,  I  declined  to  pass  sentence,  and  ordered  the  pri- 
soner to  l>e  discharged  on  entering  into  his  own  recogni- 
sance to  appear  when  called  upon. 

"  I  request  the  advice  of  the  judges. 

(Signed)         "  J.  Pabke." 
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This  case  was  not  argued.  1849. 

Parke,  B.,  now  delivered  judgment  as  follows: — A  case 
was  reserved  by  me  at  the  last  Huntingdon  Assizes.    It 
was  not  argued  by  counsel;  but  the  judges  who  attended    April  dOth. 
at  the  sitting  of  this  Court  after  the  last  Term,  namely, 
the  Lord  Chief  Baron,  my  brothers  Pattesoriy  Rclfey  Colt- 
man,  Cresswell,  WiUiams,  and  myself,  gave  it  much  consi- 
deration, on  account  of  its  importance,  and  the  frequency 
of  the  occurrence  of  cases  in  some  degree  similar,  in  the  ad- 
ministration of  the  criminal  law,  and  the  somewhat  obscure 
state  of  the  authorities  upon  it     [His  Lordship  stated  the 
case  as  above.]     In  order  to  constitute  the  crime  of  lar- 
ceny, there  must  be  a  taking  of  the  chattel  of  another 
animo  furandi  and  against  the  will  of  the  owner.     This  is 
not  the  full  definition  of  larceny,  but  so  much  only  of  it  as  is 
necessary  to  be  referred  to  for  the  present  purpose;  and  by 
the  term  animo  furandi  is  to  be  understood  the  intention 
to  take,  not  a  partial  or  temporary,  but  the  entire  domi- 
nion over  the  chattel,  without  a  colour  of  right.     As  the 
rule  of  law,  founded  on  justice  and  reason,  is,  that  actus 
non  facit  reum  nisi  mens  sit  rea,  the  guilt  of  the  accused 
must  depend  on  the  circumstances  as  they  appear  to  him, 
and  the  crime  of  larceny  cannot  be  committed,  unless  the 
goods  taken  appear  to  have  an  owner,  and  the  party  tak- 
ing must  know  or  believe  that  the  taking  is  against  the 
will  of  that  owner.     In  the  earliest  times  it  was  held,  that 
chattels  which  were  apparently  without  an  owner,  "nullius 
in  bonis,''  could  not  be  the  subject  of  larceny.    Stawnford, 
one  of  the  oldest  authorities  on  Criminal  Law,  who  was  a 
judge  in  the  reign  of  Philip  and  Mary,  says  (ct),  "  Treasure 
trove,  wreck  of  the  sea,  waif  or  stray,  taken  and  carried 
away,  is  not  felony:  'Quia  dominus  rerum  non  apparet, 
ideo  cujus  sunt  incertum  est.' "     For  this  he  quotes  Fitz. 
Abr.  "Coron."pp.  187,  766.  These  passages  are  taken  from 
22  Ass.  99,  22  Edw.  3,  and  mentions  only  "  treasure  trove," 
"  wreck,"  and  "  waif;"  and  Fitzherhert  says,  the  punish- 

(a)  Book  1,  c.  16. 
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]849.        mcnt  for  taking  sucli  is  not  the  loes  of  life  or  limb.    Hie 
passage  in  3  Inst.  108  goes  bejond  this.    Lord  Coke  men- 
tions three  circumstances  as  material  in  larceny:  first,  tk 
taking  must  be  felonious,  which  he  expliUns;  seoondlj,  it 
must  be  an  actual  taking,  which  he  also  explains;  thirdlj, 
it  is  not  bj  trover  or  finding.    He  then  proceeds  as  follows: 
"If  one  lose  his  goods,  and  another  find  them,  thongfa  he 
conyert  them  animo  furandi  to  his  own  use,  it  is  not  lar- 
ceny, fi)r  the  first  taking  is  lawful;  so  if  one  find  treasure 
troTe,  or  wai^  or  stray,  (here  wreck  is  onaitted  and  stray 
introduced),  and  convert  them  ut  suj^a,  it  is  no  larceBj, 
both  in  respect  of  the  finding,  and  that  dominns  rerom  no:; 
apparet^'    The  only  authority  given  is  that  before  men- 
tioned,  22  Asa  99;  Fita.  Abr.  "Coron."  765;   22  Edw.  a 
Now  treasure  trove  and  waif  seem  to  be  subject  to  a  dif- 
ferent consideration  firom  goods  lost.    Treasure  trove  U 
properly  money  supposed  to  have  been  hid  by  some  owner 
since  deceased,  the  secret  of  the  deposit  having  perished, 
and  therefore  belongs  to  the  Crown.    As  to  wai^  the  ori- 
ginal owner  loses  his  right  to  the  property  by  n^lectiog 
to  pursue  the  thief    The  very  circumstances  under  which 
these  are  assumed  to  have  been  taken  and  converted,  shew 
tliat  they  could  not  be  taken  from  any  one,  there  being  no 
owner.  Wreck  and  stray  are  not  exactly  on  the  some  foot- 
ing as  treasure  trove  and  waif.    Wreck  is  not  properly  so 
called,  if  the  real  owner  is  known ;  and  it  is  not  forfeited  till 
after  a  year  and  a  day.   The  word  "  estray  "  is  used  in  the 
books  in  different  senses,  as  may  be  seen  in  Comyn's  Dig. 
C'  Waif,''  F.),  where  it  is  used  in  the  sense  of  cattle  forfeited 
after  being  in  a  manor  a  year  and  a  day  without  challenge, 
after  being  proclaimed;  where  the  property  vests  in  the 
Crown  or  its  grantee  of  estrays;  and  also  of  cattle  straying 
in  the  manor  before  they  are  so  forfeited.     Blackstone  (() 
defines  estrays  to  be  "  such  valuable  animals  as  are  found 
wandering  in  any  manor  or  lordship,  and  no  man  knowetb 
the  owner  of  them ;  in  which  case  the  law  gives  them  to  the 

(b)  Vol.  2,  p.  619,  Stephen'fl  edit. 
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sovereign."  In  the  passage  in  Sixinnford  no  doubt  the  word         i849. 
is  used,  not  exclusively  in  the  fonner  sense,  but  generally 
as  to  all  stray  cattle  not  seized  by  the  lord.    Now  treasure 
trove  and  waif,  properly  so  called,  are  clearly  "  bona  va- 
cantia nullius  in  bonis;'*  and,  but  for  the  prerogative,  would 
belong  to  the  first  finder  absolutely:  ^'  Hsec  qu«e  nullius  in 
bonis  sunt,  etolim  fuerunt  inventoris  de  jure  naturali,  jam 
efficiuntur  principis  de  jure  gentium," — Bracton.    Wreck 
and  stray,  in  the  sense  we  ascribe  to  those  words,  are  not 
in  the  some  situation,  for  the  right  of  the  owner  is  not  for- 
feited until  the  end  of  a  year  and  a  day;  but  Lord  Coke, 
in  Con^UMe's  case  (c)  treats  wreck  also  as  nullius  in  bonis, 
and  estrays  animalia  vagantia  he  terms  vacantia,  because 
none  claim  the  property.  Wreck  and  estray,  however,  before 
seizure,  closely  resemble  goods  lost,  of  which  the  owner  has 
not  ihe  actual  possession,  and  affords  an  analogy  to  which 
Lord  Coke  refers  in  the  passage  above  cited.  Whether  Lord 
Coke  means,  what  the  language  at  first  sight  imports,  that, 
under  no  circumstances  could  the  taker  of  goods  really  lost 
and  found  be  guilty  of  larceny,  is  not  dear;  but  that  passage 
is  a  complete  and  satisfactory  authority,  thttt  a  person  who 
finds  goods  which  are  lost  nuty  convert  them  animo  fiirandi 
under  some  circumstances,  so  as  not  to  be  guilty  of  larceny. 
The  two  reasons  assigned  by  him  are,  that  the  person  taking 
has  a  right  in  respect  of  the  finding,  and  also  that  they  are  ap- 
parently without  an  owner:  **Dominus  rerum  non  a^paret," 
an  owner  or  the  owner  does  not  appear.     The  first  of  these 
reasons  has  led  to  the  opinion  that  the  real  meaning  of 
Lord  CW:»  was,  not  that  every  finder  of  lost  goods  who  takes 
animo  furandi  is  not  guilty  of  felony,  but  that,  if  one  finds, 
and  innocently  takes  possession,  meaning  to  keep  for  the 
real  owner,  and  afterwards  changes  his  mind  and  converts 
to  his  own  use,  he  is  not  a  felon,  on  the  principle  that  Lord 
Coke  had  previously  laid  down,  that  "  the  intent  to  steal 
must  be  when  the  thing  stolen  cometh  to  his  possession; 
for  if  he  hath  the  possession  of  it  once  lawfully,  though  he 

(it)  6  Qoke,  loa 
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1849.        bod  animum  furandi  afterwards,  and  carrieth  it  away  af- 
terwards, it  is  no  larceny;"  and  Lord  Coke  also  cites  Glam- 
vUle:  "Furtum  non  est,  ubi  initium  habet  detentionis  per 
dominum  reL'''    It  is  said,  therefore,  that  the  case  of  find- 
ing is  an  instance  of  this  beginning  with  lawful  title,  which 
consequently  cannot  become  a  felony  by  subsequent  con- 
version ;  but  if  it  be  originally  taken,  not  for  the  true  own- 
er, but  with  intent  to  appropriate  it  to  his  own  use,  it  is 
a  felony:  and  of  this  opinion  the  Commissioners  for  the 
Amendment  of  the  Criminal  Law  appear  to  have  been,  as 
stated  in  their  first  report    This  opinion  appears  to  us 
not  to  be  well  founded,  for  Lord  Coke  puts  the  case  of  lost 
goods  on  the  same  footing  as  waif  and  treasure  troTe, 
which  are  really  bona  vacantia — goods  without  an  owner; 
and  with  respect  to  which,  we  apprehend  that  a  person 
would  not  be  guilty  of  larceny,  though  he  took  originallj 
animo  furandi,  that  is,  with  the  intent  not  to  take  a  partial 
or  temporary  possession^  but  to  usurp  the  entire  dominion 
over  them;  and  the  previous  observations  have  reference 
to  cases  in  which  the  original  possession  of  the  chattel 
stolen  is  with  the  consent  of,  or  by  contract  with,  the  own- 
en     But  any  doubt  on  this  question  is  removed  by  what 
is  said  by  Lord  Hale  (d) :   "  If  A.  find  the  purse  of  R  on 
the  highway,  and  take  and  carry  it  away,  and  hath  all  the 
circumstances  that  may  prove  it  to  be  done  animo  furandi, 
as  denying  or  secreting  it,  yet  it  is  not  felony."    The  like 
in  case  of  taking  of  a  wreck  or  treasure  trove,  (citing  22 
Ass.  99),  or  a  waif  or  stray.    Lord  Hale  clearly  considers, 
that,  if  lost  goods  are  taken  originally  animo  furandi  in  the 
sense  above  mentioned,  the  taker  is  not  a  felon ;  and  when 
it  is  considered,  that,  by  the  common  law,  larceny  to  the 
value  of  above  twelve  pence  was  punishable  by  death,  and 
that  the  quality  of  the  act  in  taking,  animo  furandi,  goods 
from  the  possession  of  the  owner,  difiers  greatly  from  that 
of  taking  them  when  no  longer  in  his  possession,  and  quasi 
derelict,  in  its  injurious  efiect  on  the  interests  of  society, 

{</)  1  H.  P.  C.  606. 
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(the  trae  ground  for  the  punishment  of  crimes),  it  is  not 
surprising  that  such  a  rule  should  be  established;  and  it 
is  founded  on  strict  justice,  for  the  cases  of  abstraction  of 
lost  property  being  of  rare  occurrence,  when  compared 
with  the  frequent  violations  of  property  in  the  possession 
of  an  owner,  there  was  no  need  of  so  severe  a  sanative, 
and  the  civil  remedy  might  be  deemed  amply  sufficient 
Mr.  Serjeant  Eawkinaie)  says,  "Our  law,  which  punishes 
all  theft  with  death,  if  the  thing  stolen  be  above  the  value 
of  twelve  pence,  and  with  corporal  punishment  if  under, 
rather  chooses  to  deal  with  such  cases  as  civil,  than  crimi- 
nal offences,  perhaps  for  this  reason  in  the  case  of  goods 
lost, — ^because  the  party  is  not  much  aggrieved  where  no- 
thing is  taken  but  what  he  had  lost  before.''    It  cannot, 
indeed,  be  doubted,  that,  if  at  this  day  the  punishment  of 
death  was  assigned  to  larceny,  and  usually  carried  into  ef- 
fect, the  appropriation  of  lost  goods  would  never  have  been 
held  to  constitute  that  offence;  and  it  is  certain  that  the 
alteration  of  punishment  cannot  alter  the  definition  of  the 
offence.     To  prevent,  however,  the  taking  of  goods  from 
being  larceny,  it  is  essential  that  they  should  be  presum- 
ably lostf  that  is,  that  they  should  be  taken  in  such  a  place 
and  under  such  circumstances  as  that  the  owner  would 
be  reasonably  presumed  by  the  taker  to  have  abandoned 
them,  or  at  least  not  to  know  where  to  find  them.    There- 
fore, if  a  horse  is  found  feeding  on  an  open  common  or  on 
the  side  of  a  public  road,  or  a  watch  found,  apparently 
hidden,  in  a  hay-stack,  the  taking  of  these  would  be  lar- 
ceny, because  the  taker  had  no  right  to  presume  that 
the  owner  did  not  know  where  to  find  them,  and,  conse- 
quently, had  no  right  to  treat  them  as  lost  goods.     In 
the  present  case,  there  is  no  doubt  that  the  bank  note 
was  lost,  the  owner  did  not  know  where  to  find  it,  the  pri- 
soner reasonably  believed  it  to  be  lost,  he  had  no  reason 
to  know  to  whom  it  belonged,  and  therefore,  though  he 

{e)  Hawk.  P.  C,  Bk.  1,  ch.  33,  8.  3,  p.  143,  Curw.  edit. 
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1849.  took  it  with  the  intent,  not  of  taking  a  partial  ot  tempor- 
ary, but  the  entire  dominion  OTer  it,  the  act  of  taking  did 
not,  in  onr  opinion,  constitute  the  crime  of  lajroen j.  Whe- 
ther the  subsequent  appropriation  to  his  own  use  by  ehang- 
ing  it,  with  the  knowledge  at  that  time  that  it  bekmged  to 
the  prosecutor,  does  amount  to  that  crime,  will  be  nfta^ 
wards  considered.  It  appears,  howeyer,  that  goods  whidi 
do  fall  within  the  category  of  lost  goods,  and  whidi  the 
taker  justly  belieyes  to  have  been  lost,  may  be  taken  and 
converted  so  as  to  constitute  the  crime  of  larceny,  when 
the  party  finding  may  be  presumed  to  know  the  owner  of 
them,  or  there  is  any  mark  upon  them  presumably  known 
by  him,  by  which  the  owner  can  be  ascertained.  Whe^a 
this  is  a  qualification  introduced  in  modem  times»  or  which 
always  existed,  we  need  not  determine;  it  may  have  pro- 
ceeded on  the  construction  of  the  reason  of  the  dd  rule, 
"  Quia  dominus  rerum  non  apparet,  ideo  cujus  sunt  incer- 
tum  est;"  and  the  rule  is  held  not  to  apply  where  it  is  cer- 
tain who  is  the  owner;  but  the  authorities  are  many,  and 
we  believe  this  qualification  has  been  so  generaUy  adopted 
in  practice,  that  we  must,  therefore,  consider  it  to  be  the 
established  law.  There  are  many  reported  cases  <m  this 
subject — some,  where  the  owner  of  the  goods  may  be  pre- 
sumed to  be  known  from  the  circumstances  under  which 
they  are  found.  Amongst  these  may  be  mentioned  the  eases 
of  articles  left  in  hackney-coaches  by  passengers,  which 
the  coachman  appropriates  to  his  own  use;  or  a  pocket- 
book  found  in  a  coat  sent  to  a  tailor  to  be  repaired,  and 
abstracted  and  opened  by  him.  In  these  cases  the  appro- 
priation has  been  held  to  be  larceny.  Perhaps  these  cases 
might  be  classed  among  those  in  which  the  taker  is  not 
justified  in  concluding  that  the  goods  were  lost,  becaose 
there  ia  little  doubt  he  must  have  believed  that  the  owner 
would  know  where  to  find  them  again,  and  he  had  no  pre- 
tence to  consider  them  abandoned  or  derelici  Some  eases 
appear  to  have  been  decided  on  the  ground  of  bailment 
determined  by  breaking  bulk,  which  would  constitute  a 
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trespasa,  as  WywMfls  case  (/) ;  but  it  seems  dif&cult  to  ap- 
jHy  that  doctrine  which  belongs  to  bailment,  where  a  spe- 
cial property  is  acquired  by  contract,  to  any  case  of  goods 
merely  lost  and  found,  where  a  special  property  is  acquired 
by  finding.    The  appropriation  of  goods  by  the  finder  has 
also  been  always  held  to  be  larceny  where  the  owner  could 
be  found  out  by  some  mark  on  them,  as  in  the  case  of  lost 
notes,  cheques,  or  bills  with  the  owner's  name  upon  them. 
This  subject  was  considered  in  the  case  of  Merry  v.  Green{g\ 
in  which  the  Court  of  Exchequer  acted  upon  the  authority 
of  these  decisions;  and  in  the  argument  in  that  case  diffi- 
culties were  suggested,  whether  the  crime  of  larceny  could 
be  committed  in  the  case  of  a  marked  article— a  cheque,  for 
instance,  with  the  name  of  the  owner  on  it,  where  a  person 
originally  took  it  up  intending  to  look  at  it  and  see  who 
was  the  owner,  and  then,  as  soon  he  knew  whose  it  was, 
took  it  animo  furandi;  as,  in  order  to  constitute  a  larceny, 
the  taking  must  be  a  trespass.     And  it  was  asked  when, 
in  such  a  case,  the  trespass  was  committed.    In  answer  to 
that  inquiry,  the  dictum  attributed  to  me  in  the  Report 
was  used,  that,  in  Buch  a  ease,  the  trespass  must  be  taken 
to  haye  been  committed,  not  when  he  took  it  up  to  look 
at  it  and  see  whose  it  was,  but  afterwards,  when  he  appro- 
priated it  to  his  own  use  animo  furandi.    It  is  quite  a 
mistake  to  suppose,  as  Mr.  Greaves  has  done  (A),  that  I  meant 
to  lay  down  the  proposition  in  the  general  terms  contained 
in  the  extract  from  the  Report  of  the  case  in  7  M.  &  W., 
which,  taken  alone,  seems  to  be  applicable  to  every  case  of 
finding  unmarked  as  well  as  marked  property.    It  was 
meant  to  apply  to  the  latter  only.    The  result  of  these  au- 
thorities is,  that  the  rule  of  law  on  this  subject  seems  to 
he,  that,  if  a  man  find  goods  that  have  been  actually  lost, 
or  are  reasonably  supposed  by  him  to  have  been  lost,  and 
appropriates  them  with  intent  to  take  the  entire  dominion 
over  them,  really  believing,  when  he  takes  them,  that 

(/)  Leach,  413,  462.  {g)  7  M.  &  W.  623. 

(h)  Gr.  edit,  of  Rum.  0.  M.,  Vol.  %  p.  14. 
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1849.        the  owner  cannot  be  found,  it  ia  not  larceny.    Bat,  if  k 
has  taken  them  with  like  intent,  though  lost,  or  reasonibh 
supposed  to  be  lost,  but  reasonably  believing  that  the  ovn- 
er  can  be  found,  it  is  larceny.    In  applying  this  rule,  a& 
indeed,  in  the  application  of  all  fixed  rales,  quesdonscf 
some  nicety  may  arise,  but  it  will  generally  be  ascert^ed 
whether  the  person  accused  had  reasonable  belief  th&t  the 
owner  could  be  found,  by  evidence  of  his  previous  acquaint- 
ance with  the  ownership  of  the  particular  chattel,  the  pkoe 
where  it  is  found,  or  the  nature  of  the  marks  upon  it   In 
some  cases  it  would  be  apparent,  in  others  appear  only  af- 
ter examination.    It  would  probably  be  presumed,  that 
the  taker  would  examine  the  chattel,  as  an  honest  mas 
ought  to  do,  at  the  time  of  taking  it,  and  if  he  did  not  re- 
store it  to  the  owner,  the  jury  might  conclude  that  he  took 
it,  when  he  took  complete  possession  of  it,  animo  furandi 
The  mere  taking  it  up  to  look  at  it  would  not  be  a  taking 
possession  of  the  chattel    To  apply  these  rules  to  the  pre- 
sent case: — ^The  first  taking  did  not  amoimt  to  larceny,  be- 
cause the  note  was  really  lost,  and  there  was  no  mark  on 
it,  nor  other  circumstances,  to  indicate  then  who  was  the 
owner  or  that  he  might  be  found,  nor  any  evidence  to  re- 
but the  presumption  that  would  arise  from  the  finding  of 
the  note  as  proved,  that  he  believed  the  owner  could  not 
be  found;  and  therefore,  the  original  taking  was  not  fe- 
lonious:  and  if  the  prisoner  had  changed  the  note  or 
otherwise  disposed  of  it  before  notice  of  the  title  of  the 
real  owner,  he  clearly  would  not  have  been  punishable; 
but  after  the  prisoner  was  in  possession  of  the  note  the 
owner  became  known  to  him,  and  he  then  appropriated  it 
animo  furandi;  and  the  point  to  be  decided  is,  whether 
that  was  a  felony.     Upon  this  question  we  have  felt  con- 
siderable doubt     If  he  had  taken  the  chattel  innocentlr, 
and  afterwards  appropriated  it  without  knowledge  of  the 
ownership,  it  would  not  have  been  larceny,  nor  would  it? 
we  think,  if  he  had  done  so  knowing  who  was  the  o^rner; 
for  he  had  the  lawful  possession  in  both  cases,  and  the 
conyersion  would  not  have  been  a  trespass  in  either.   But 
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ere  the  original  taking  was  not  innocent  in  one  sense,  1349. 
nd  tlie  question  is,  does  that  make  a  difference?  We 
bink  not  It  was  dispunishable,  as  we  have  clearly  de- 
ided;  and  though  the  possession  was  accompanied  by  a 
iislionest  intent,  it  was  still  a  lawful  possession,  and  good 
(gainst  all  but  the  real  owner;  and  the  subsequent  conver- 
sion ivas  not,  therefore,  a  trespass  in  this  case  more  than 
he  others,  and  consequently  no  larceny.  We  therefore 
:liink  the  conviction  was  wrong. 

Conviction  wrong  (a). 

(a)  The  three  following  cases  being  on  the  same  subject,  we  have 
inserted  them  here. 


CROWN  CASES  IN  THE  EXCHEQUER  CHAMBER. 


BCrOlKB  POLLOCK,  C.  B.,  PABKE,  B.,  PATTESOIT,  J.,  CBBSSWXLL,  J.,  AKB 
VAVOHAK  WILUAX8,  J. 


Rbodta  v»  Gboboi  Tobkb. 


1848. 
-  Dee.  lOth. 

JjARCENY. — ^The  priiBoner  was  indicted  at  the  Northamptonshire  Oc-  A.  found  a 
tober  Sesdons,  1848,  for  stealing  a  watch,  the  property  of  Joseph  War-  watch,  and  »ub- 
ren.    The  Court  then  ordered  a  verdict  of  guilty  to  be  entered,  subject  JS^itto*£j 
to  the  opinion  of  the  Judges  on  a  case  which  stated,  that—  own  use— the 

"The  evidence  against  the  prisoner  seemed  to  prove  that  he  had  W  ^^  him 
found  the  watch,  and  had  subsequently  appropriated  it  to  his  own  use,  tteoUng^e''^  ^ 
and  the  question  thereupon  submitted  by  the  counsel  for  the  prosecu-  watch,  but 
tion  to  the  Court  and  jury  was,  that  if,  at  the  time  the  prisoner  found  ?^^y  ^  ^^ 
the  watch,  he  took  possession  of  it  with  a  view  of  stealing  it,  or  if  he  ^^^^^^t^^*^ 
found  the  watch,  and  intended  to  detain  and  keep  it  until  a  reward  hope  of  reward, 
was  paid  for  the  same,  then  the  prisoner  had  committed  a  larceny.        £Xrt  lJS°4o 

''Thejury,  after  hearing  counsel  on  behalf  of  the  prisoner,  retired  to  watch."    A 
consider  their  verdict,  and  upon  their  return  into  court,  delivered  a  verdict  of  guilty 
special  verdict  in  writing,  of  which  the  following  is  a  copy ;  the  words  ^^^^  ** 
scored  under  [here  printed  in  italics]  having  been  subsequently  added  jjod  wrong, 
by  the  jury  after  explanation  by  the  Court  with  the  jury—  and  that,  on 

** '  Not  guilty  of  stealing  the  watch,  but  guilty  of  keeping  possession  ^fi^^^*^ 
of  it  m  the  hope  of  reward /nom  the  time  hejira  had  the  toateh.^  was  no  lazcoiy. 

'*The  counsel  for  the  prisoner  then  moved  the  Court,  that  the  prisoner 
^^^  a  III  N.  P. 
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1848.  should  be  foiihwith  discharged,  the  spedal  yerdici  bong  one  vlikL 
amounted  in  law  to  a  yerdict  of  aoquittaL  The  Oour^  after  hars^ 
the  arguments  of  the  priBoner's  counsel,  and  also  the  counsel  i(s  the 
prosecution  in  reply  thereto,  decided  that  the  yerdict  amounted  to  a 
yerdict  of  guilty,  and  the  following  eutiy  wti  made  upon  the  itefsi: 
*  Guilty.  Judjptnent  to  be  reserved  until  the  next  aesdons,  and,  m  tk 
meantime,  a  case  to  be  submitted  to  the  Judges.  The  pnsoaer  to  It 
admitted  to  bail  himself  in  100^.  and  one  surety  in  50L,  conditioned  f>? 
the  appearance  of  the  said  George  Torke  to  appear  at  tbe  next  icbshk 
and  abide  the  judgment  of  the  Oourt' " 

I^ood,  for  the  prifioner,  was  stopped  by  the  Court 

Maeaulaif,  for  the  prosecution. — ^The  jury  find  that  the  prisoner,  b^ 
his  first  taking  posseasion  of  the  watch,  meant  to  malce  profit  of  it  H 
a  person  conyerts  property  of  another,  which  he  baa  found,  fctf  the  jm- 
pose  of  making  a  profit  of  it,  I  should  submit  that  that  is  laroenj. 

Pakkb,  B.— If  he  merely  finds  it^  and  conyerts  it,  is  that  lareesj! 

Pollock,  0.  B.— The  juiy  find  him  not  guilty  of  stealimff,  but  gniltj 
of  converting  the  property ;  th^  haye  absolutely  acquitted  him  cf 
the  felony. 

Pabke,  B.-— It  must  be  taken  as  found  by  the  jury,  that  he  foimJ 
the  watch,  intending  to  keep  it  until  a  reward  was  offered.  It  is  suf  • 
ciently  clear,  taking  the  finding  of  the  jury  in  conjunction  with  tke 
facts,  that  he  neyer  could  be  guilty  of  larceny. 

Pollock,  0.  B.— The  real  question  is,  whether  the  opinion  of  the 
Court  at  the  sessions,  delivered  on  the  finding  of  the  jury,  was  eomd 
We  think  it  wa£  not.  We  think  that  the  prisoner  ought  not  to  bare 
been  conyicted. 

Conviction  wroog* 


Reoika  v.  William  Tabistlb. 

A.  ddivcred       LARCENY.— The  prisoner  was  indicted  at  the  W<«€eit«ribiic  Oe- 

hia  watch  toB.,  tober  Sessions,  1849,  for  steaUng  one  watch,  the  property  of  Thootf 

a  watchmaker,     ^        « « 
to  regulate.    '     Reynolds. 

B.  left  his  red- 

dence  with  the  proseentoi^s  watch  in  his  poMenon,  and  was  not  heard  of  tOl  he  was  taken  into  co- 
tody,  when  he  said  he  had  disposed  of  the  property: — Hdd,  no  larceny. 

Held,  also,  that,  in  such  a  case,  unless  the  possession  of  goods  be  obtained  with  a  ielooioQj  ifitc^ 
no  subsequent  appropriation  will  constitato  a  kinceny. 
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The  pxjfloner  wu  oonTicted,  lubjeot  to  the  opinion  of  tho  Judges  on 
a  case  which  stated,  that-« 

**  It  appeured  in  evidence  that  the  prisoner,  who  was  a  watch-maker 
at  Malvern,  received  from  the  prosecutor  some  time  in  January,  1848, 
his  fiilyer  watch  to  repair.  The  prisoner  returned  it  to  the  prosecutor. 
A  few  days  afber  the  prisoner  had  so  returned  it,  the  prosecutor  told 
the  prLsoner  that  the  watch  gained*  The  prisoner  said,  that  if  the 
proiecutor  would  let  him  hare  it  ag^ain,  he  would  regulate  it,  and  re- 
turn it  in  a  day  or  two.  The  prosecutor  thereupon  gave  the  watch  to 
the  prisoner,  who  in  eight  or  nine  days  left  Malyem  with  the  proseou- 
tor'a  walch  in  his  possession,  and  was  not  again  heard  of  until  he  was 
arrested  on  the  present  charge  some  time  afterwards.  The  prosecutor 
was  unable  to  say  whether  he  had  paid  for  the  repairs  of  his  watch  or 
not,  but  stated  that  the  prisoner,  when  he  loft  Malvern,  had  other  re- 
pairs of  the  prosecutor  on  hand  and  unfinished.  Tho  prisoner,  when 
taken  into  custody,  said,  '  I  have  disposed  of  the  property,  and  it  is 
impossible  to  get  it  back.* 

"The  jury  found  a  verdict  of  guilty ;  but  the  Chairman  (Sir  John  B. 
Pakington,  Bart.)  being  of  opinion  that  there  was  no  evidence  of  a 
felonious  taking  on  the  part  of  the  prisoner  when  he  received  the  watch 
to  regulate  from  the  prosecutor,  and  entertaining  a  doubt  whether  the 
subsequent  departure  of  the  prisoner  from  Malvern  with  the  prosecu- 
tor's watch  in  his  possession,  could,  under  the  circumstances  above  de- 
tailed, constitute  larceny,  requests  the  opinion  of  the  learned  Judges 
whether  this  conviction  of  William  Thristle  be  right  or  wrong  (a)". 
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(a)  The  judgment  of  the  Judges  will  be  found  at  the  end  of  the 
following  case. 


1848. 
RsaiirA 

V, 

TiinisTUB. 


RsaiiTA  V,  William  Thbistlb. 

JjARCENY. — ^The  prisoner  was  indicted  at  the  same  sessions  for  steal-  See  the  preced- 
ing one  wateh,  the  property  of  Robert  Warren,  and  convicted,  subject  ^8  ^^^' 
to  the  opinion  of  the  Judges  upon  a  case  which  stated,  that— 

'^  It  appeared  in  evidence  that  the  prosecutor,  in  February,  1848, 
met  the  prisoner,  who  was  a  watch-maker  at  Malvern.  The  prosecu- 
tor asked  the  prisoner  if  he  was  going  as  far  as  the  prosecutor's  house  f 
The  prisoner  said,  yes;  if  the  prosecutor  had  anything  for  him.  The 
prosecutor  said  his  wateh  wanted  regulating,  if  prisoner  would  call. 
The  prisoner  went  to  the  prosecutor's  house,  and,  after  examining 
the  watch,  told  the  prosecutor's  wife  that  he  could  do  nothing  with  it 
^ere,  but  must  take  it  to  his  own  house.  The  prisoner  then  took  it, 
and  on  his  way  met  the  prosecutor,  to  whom  he  mentioned  that  he  was 
taking  the  watch  to  his  own  house,  and  would  return  it  in  two  or 
*^^we  days.    The  prosecutor  made  no  objection.    In  a  few  weeks  after, 

Ill2 


844 


CASES  ON  THB 


1848. 


the  prisoner  left  tlie  neighbomliood  without  letnming  the  proeecotor's 
watch,  which  has  not  since  been  heaid  of,  The  prisoner,  <m  being 
taken  into  custody,  said,  *  I  haye  disposed  of  the  propotj,  tad  it  a 
impossible  to  get  it  back.' 

"  The  jury  returned  a  verdict  of  guilty ;  but  the  Chainnaa  (Sr  Job 
S.  Pakington,  Bart.)  being  of  opinion  that  there  was  no  eridoioe  cf  a 
felonious  taking  when  the  prisoner  first  took  the  watch  firom  the  pro- 
secutor's house  with  the  knowledge  and  in  the  presence  of  the  proseco- 
tor's  wife,  and  entertaining  a  doubt  whether  the  prisoner's  snbseq[Beot 
appropriation  of  the  watch  could,  under  the  drcamstanoes  aboTe  d^ 
tailed,  constitute  larceny,  requests  the  opinion  of  the  learned  Judges 
whether  this  conyiction  of  William  Thristle  be  wrighi  or  wieng.** 


This  and  the  preceding  case  wexe  not  argued  by  oounseL 

Pabkk,  B.,  delivered  the  judgment  of  the  Court— Witii  resped  to 
the  two  cases  of  Thristle,  the  circumstances  set  out  in  the  esses  do  not, 
as  matter  of  fact,  justify  a  verdict  of  guilty;  but  we  do  not  proceed 
upon  that.  The  question  before  us,  therefore,  is  this:  The  GhainnsB 
doubted  whether  the  subsequent  appropriation  would  make  the  entire 
transaction  a  larceny,  there  not  having  been,  at  the  time  of  the  takiflg, 
a  felonious  intent.  It  was  left  to  the  jury,  that  a  subsequent  appiopii- 
ation  might  make  it  a  larceny,  although  there  was  not  origmsUj  an 
animus  f urandL  We  are  of  opinion  that  it  is  quite  clear,  that,  iinles 
the  possession  was  obtained  with  a  felonious  intent,  no  subsequent  ap- 
propriation will  make  it  a  larceny. 


Convictions  wrong- 
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SOMERSETSHIRE  ASSIZES. 


BBFOBB  LOBD  DBNHAK|  0.  J. 

EXIHINATION  OF  PRISONER'S  WlTITESSES  BEFORE  MaQIS- 
TRATES. 

At  the  Taunton  Assizes,  April  2nd,  1849,  Lord  Den-  wkere  a  pri- 
MAN,  C-  J.,  in  his  charge  to  the  Grand  Jury,  said:  "In  all  ^XfeiS^^ 
cases  in  which  prisoners  charged  with  felony  have  wit-  jl^^^  ^"1^ 
nesses,  and  those  witnesses  are  in  attendance  at  the  time  time  of  the  cx- 
of  the  examination  before  the  magistrate,  I  should  re-  ibre  the  magia- 
commend  that  the  magistrate  should  hear  the  evidence  of  ^^,^^0.  J. 
such  witnesses  as  the  prisoner,  on  being  asked,  wishes  to  Jf^°T**^°v^,j 
be  examined  in  his  defence.  If  such  witnesses  merely  bethenezamin- 
explain  what  has  been  proved  in  support  of  the  charge,  and  goner  i^m  it; 
are  beUeved,  they  will  actually  have  made  out  a  defence  on  S^^^if  ^*^' 
behalf  of  the  accused,  and  there  would  of  course  be  no  lieved,  and  an- 

i»  /•      1  ^.  <!         ./.   1  .  swenthe 

necessity  for  any  further  proceedings;  but  if  the  witnesses  charge,  no  foiv 

so  called  contradict  those  for  the  prosecution  in  material  ^  ^^d^ 

points,  then  the  case  would  be  properly  sent  to  a  jury  to  ^^^t^eMM 

ascertain  the  truth  of  the  statements  of  each  party;  and  contradict  those 

.11  ..  -,  .  ,.  i.^i  for  the  prosccu- 

the  depositions  of  the  prisoner  s  witnesses  bemg  taken  tion  in  material 
and  signed  by  them,  should  be  transmitted  to  the  judge,  SboSSb^^s^* 
together  with  the  depositions  in  support  of  the  charge."       ^^i^'-^L 

of  the  prisoner's 
witnessa  should  be  taken  and  signed  by  them,  and  tranamtted  to  the  judge,  together  with  the  depo« 
titiona  in  rapport  of  the  charge. 


CASB8  0NTHB 


BsaiNA  V'  John  lUrrocKS  Chaficaji. 
The  wUM  tak.  X<  ALSE  oatL— The  first  count  of  the  indictment  stated 

ing  of  a  food 

oath  before  a  that  William  James^  clerk,  was  a  surrogate  for  iiie  diocese 

Sr?^ar^  of  Bath  and  Wells,  having  authority  to  grant  licences  for 

d^i^<!^"l^  marriages  therein;  and  that  the  defendant  applied  to  him 

it  is  not  etira-  to  grant  a  licence  for  the  solenmization  of  a  marriage  at 

tial  to  this  of-        ^        , 

fence  that  any  the  parish  of  Wilton,  between  Joseph  Baker  and  Sarah 
h^tSten  Fry;  and  that  the  defendant,  unlawfully  intending  to 
SlrdefcndSnt  d^^^^^®  *^®  ^^  W.  Jamos,  as  such  surrogate,  to  obtain 
ever  intended  to  from  him  such  licence,  in  firaud  and  violation  of  the  pro- 

Whether  this  visious  of  the  stat  4  Geo.  4,  a  19  [setting  out  the  title  of 
to  ^^^^  ^^^  Act],  did,  for  the  purpose  of  obtaining  from  the  said 
J?**^  W.  James,  as  such  surrogate  as  aforesaid,  such  licence  as 

towards  a  mis-  aforesaid,  wilfully,  &c.,  produce  before  the  said  W.  Jam^ 
on  act  done,  u  ^^  affidavit  in  Writing,  and  before  the  said  W.  James  (he 
S^d^ea^o*!I^r  l^^ving  lawful  and  competent  power,  &c.)  was  sworn,  and 

^ffid^^''  ^  P^^^S  so  sworn,  did  in  and  by  the  said  affidavit  depo^ 
description  of  and  swcar,  that  his  name  was  Joseph  Baker,  that  he  was 
the  cogence-  ^  widowcr,  and  a  yeoman;  and  that  Sarah  Pry  had  had 
^f  of  whkt^hS  her  usual  place  of  abode  in  the  said  parish  of  Wilton,  for 
Bwcan--qu4m.  fifteen  days  then  last,  whereas  in  truth  and  in  fact,  kc, 

Ijut  if,  in  a  0  ^ 

oountofonin-  [here  followed  allegations  negativing  each  of  these  state- 
Bweai%  falsely  ^icnts,  and  an  allegation  that  the  defendant  did  obtain 
gato^'^oS^  ^^^™  *^®  ^^^^  ^'  ^^^^^  ^  licence  for  the  marriage  of 
a  marriage  u-     Joseph  Baker  and  Sarah  Pry,  the  said  W.  James  then 

ccnsOi  this  and     •#    •      • 

other  things  Believing  the  oath  of  the  defendant  to  be  true.]    The  second 

i^lto  bT  ^'  count  was  similar  to  the  first,  but  did  not  state  the  fiabe 

^^notT^  swearing  to  be  in  an  affidavit    The  third  count  stated  that 

ing  the  false  W.  James  was  a  surrogate,  and  that  the  defendant  applied 

in  an  affidavit),  to  him  for  a  marriage  licence,  for  the  marriage  at  Wilton  of 

SbeVi^tdng  Joseph  Baker  and  Sarah  Fry ;  and  that  he,  for  the  pnrpose  of 

"f  A  "S^'**  obtaining  such  licence,  was  sworn,  and  took  his  oath,  and 

things  wiu  soft-  did,  for  the  purpose  of  obtaining  the  licence,  falsely,  kc, 
swear  that  his  name  was  Joseph  Baker,  &c.,  as  in  the  first 


tain  the  count. 


WESTERN  SPRIira  CflBOUIT,  12  VICT. 

ount.  This  count  also  contained  all^ations  n^ativing 
hese  statements,  and  an  allegation  that  he  obtained  the 
Lcence^  as  in  the  first  count  (a).    Th0  fqfwrih  count  was 
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(a)  The  third  countoftheindici- 
aent  was  in  the  following  form : 
Third  Ocuni,] — ^And  the  juioxs 
iforeaaid,  upon  their  oaih  afore- 
tald,  do  further  present,  that  after- 
irards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  city  of  Wells 
aforesaid.  In  the  county  aforesaid, 
and  in  the  diocese  of  Bath  and 
Wells,  the  said  William  James 
clerk,  then  and  there  was  a  sur- 
rogate for  the  said  diocese  of  Bath 
and  Wells,  having  authority  to 
grant  licencesfor  marriages  there- 
in; and  that  the  said  John  Mat- 
tocks Chapman  then  and  there  ap- 
plied to  the  said  William  James, 
then  and  there  being  such  surro- 
gate as  aforesaid,  to  grant  a  li- 
cence for  the  solemnization  of  a 
marriage  at  the  parish  of  Wilton 
in  the  said  county  and  diocese, 
between  the  said  Joseph  Baker 
and  the  said  Sarah  Fry;  and  that 
the  said  John  Mattocks  Chapman 
unlawfully   contriring    and  in- 
tending to  obtain  from  the  said 
William  James,  as  such  surrogate, 
such  licence  for  the  said  marriage, 
in  firaud  and  violation  of  the  pro- 
visions of  an  Act  of  Parliament 
passed  in  the  fourth  year  of  the 
reign  of  his  late  Mi^esty  King 
George  the  Fourth,  intituled  "  An 
Act  for  amending  the  Laws  re- 
specting   the   Solemnization  of 
Marriages  in  England,"  for  the 
purpose  of  obtaining  from  the  said 
William  James,  as  such  surrogate 
M  aforesaid,  such  licence  for  mar- 
n«ge  as  aforesaid,  then  and  there, 
before  the  said  William  James,  as 
such  Buxrogate  as  aforesaid,  in  due 


form  of  law  was  sworn,  and  took 
his  corporal  oath  upon  the  Holy 
Qospel  of  Qod ;  and  that  the  said 
John  Mattocks  Chapman,  being  so 
sworn  as  aforesaid  before  the  said 
William  James,  as  such  surrogate 
as  aforesaid,  he,  the  said  William 
James,  then  and  there  having  a 
lawful  and  competent  powor  and 
authority,  as  such  surrogate,  to 
administer  the  said  oath  to  the 
said  John  Mattocks  Chapman,  in 
that  behalf  did,  for  the  purpose  of 
thereby  then  and  there  obtaining 
such  licence  for  the  mairiage  of 
the  said  Joseph  Baker  with  the 
said  Sarah  Fry,  wisely,  corruptly, 
knowingly,  wilfully,  fraudulently, 
and  unlawfully,  then  and  there 
swear,  amongst  other  things,  in 
substance  and  to  the  effect  follow- 
ing, that  is  to  say,  that  the  name 
of  him  the  said  John  Mattocks 
Chapman  was  Joseph  Baker,  and 
that  he,  the  said  John  Mattocks 
Chapman,  was  one  of  the  parties 
for  whose  marriage  a  licence  was 
then  and  there  applied  for,  and 
that  he,  the  said  John  Mattocks 
Chapman,  was  a  yeoman;  and  that 
he,  the  said  John  Mattocks  Chap- 
man, was  a  widower ;  and  that  the 
said  Sarah  Fry,  being  the  other  of 
the  parties  for  whose  marriage  a 
licence  was  then  and  there  applied 
for,  had  had  her  usual  place  of 
abode  within  the  said  parish  of 
Wilton,  in  the  county  of  Somerset, 
for  the  space  of  fifteen  days  then 
last  past:  Whereas,  in  truth  and 
in  fact,  the  name  of  the  said  John 
Mattocks  Chapman  was  not  Joseph 
Baker;  and  whereas,  in  truth  and 
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1849.  similar  to  the  third,  but  omitted  the  allegation  that  th 
licence  was  obtained.  The  J^Vi  count  iras  a  count  fvi 
wilful  and  corrupt  perjury;  it  contained  pre&toiy  allega< 
tions  similar  to  those  in  the  third  count,  and  stated  tlut 
the  defendant  swore  as  in  that  county  and  assigned  peijui; 
on  it 

It  was  proTed,  that  the  defendant  went  before  the  Be?. 
William  James,  a  surrogate  for  the  diocese  of  Bath  and 
Wells,  to  obtain  a  marriage  licence,  and  that  the  seTera! 
facts  stated  and  recited  in  the  affidavit  were  then  takei 
down  from  the  dictation  of  the  defendant,  and  the  affidaiit 
signed  by  him;  that  an  oath  was  then  administered  by  him 
in  the  presence  of  Mr.  James,  and  he  was  asked  if  hk 
name  was  Joseph  Baker,  and  if  the  signature  was  his,  to 
which  he  said  ''Yes;"  that  the  affidavit  was  then  read  to 
him,  and  he  was  asked  if  the  contents  of  it  were  true,  to 
which  he  said  they  were;  that  Mr.  James  then  gave  him 
a  licence  for  the  marriage  of  Joseph  Baker  and  Sarah 
Fry,  at  Wilton.    It  was  proved  that  the  several  statements 
were  all  false  to  the  knowledge  of  the  defendant  at  the 
time  he  so  dictated  them. 

in  hct,  the  said  Jolin  Mattocks  and  unlawfully  taken  bj  the  saiJ 
Chapman  was  not  one  of  the  par-  John  Mattocks  Chapman  as  afore- 
ties  for  whose  marriage  a  licence  said,  the  said  JohnMattodcs  Chap- 
was  then  applied  for ;  and  whereas,  man  did  then  and  there  nnlawfuUj 
in  truth  and  in  ^t^  the  said  John  obtain   £rom   the   said  William 
M.  Chapman  was  not  a  yeoman ;  James,  so  being  such  surrogate 
and  whereas,  in  truth  and  in  fact,  as  aforesaid,  a  licence  for  the  so- 
the  said  John  Mattocks  Chapman  lemnization  of  a  marriage  at  the 
was  not  a  widower ;  and  whereas,  parish  of  Wilton  in  the  said  ooustf 
in  truth  and  in  &ct,  the  said  8a-  and  diocese,  between  the  said  Jo- 
rah  Fiy  had  not  had  her  usual  seph  Baker  and  the  sud  Sanh 
place  of  abode  within  the  said  pa-  Fry,  the  said  William  James,  at 
xish  of  Wilton  for  the  space  of  fif-  the  time  he  so  granted  tike  mi 
teen  days  then  last  past :  all  and  licence,  believing  the  said  oath  of 
OTery  of  which  last-mentioned  pre-  the  said  John  Mattocks  Gh^nnan 
mises  were  to  the  said  John  Mat-  to  be  true,  to  the  eyil  example  of 
tocks  Chi^man  then  and  there  well  all  others  in  the  like  case  offend- 
known.    By  means  of  which  said  ing,  and  against  the  peace  of  our 
false  oath,  so  falsely,  corruptly.  Lady  the  Queen,  her  Grown  and 
knowingly,  wilfully,  fraudulently,  dignity. 
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The  affidavit  was  in  the  following  form,  and  bore  a        1849. 
2«.  GcL  stamp: — 

''Diocese  of  Bath  and  Wells. 
'*  On  the  27th  day  of  July,  1848,  appeared  personally 
Joseph  Baker,  of  the  parish  of  Bishop's  Hull,  in  the  county 
of  Somerset,  yeoman,  a  widower,  and  prayed  a  licence  for 
the  solemnization  of  matrimony  in  the  parish  church  of 
Wilton^  in  the  county  aforesaid,  and  diocese  of  Bath  and 
Wells,  between  him  and  Sarah  Fry,  of  the  parish  of  Wil- 
ton aforesaid,  a  spinster,  of  the  age  of  twenty-one  years 
and  upwards,  and  made  oath,  that  he  believed  that  there 
is  no  impediment  of  kindred  or  alliance  or  of  any  other 
lawAil  cause,  nor  any  suit  commenced  in  any  ecclesiastical 
court,  to  bar  or  hinder  the  said  matrimony,  according  to 
the  tenor  of  such  licence;  and  he  further  made  oafhy  that 
she  had  had  her  usual  place  of  abode  within  the  parish 
of  Wilton  aforesaid  for  the  space  of  fifteen  days  last  past 

(Signed)  Joseph  Bakes. 
Sworn  before  mei 

on  the  same  day.     i 

(Signed)  W.  Jambs,  Surrogate.'* 

Phinriy  for  the  defendant,  objected — Fird^  that  the  in- 
strument was  not  in  form  an  affidavit,  as  it  used  the 
words  "  made  oath''  instead  of  "  maketh  oath."  Secondly ^ 
that  the  name  of  Joseph  Baker,  and  also  the  residence 
and  designation  of  yeoman  and  widower  were  description, 
and  not  assertions.  Thirdly ^  that  Mr.  James,  as  a  surro- 
gate, had  not  competent  authority  to  administer  the  oath. 
Ajii  faurihlyy  that  the  indictment  described  no  ojBfence 
known  to  the  law. 

Lord  Dbnhak,  C.  J.,  reserved  the  case  for  the  considera- 
tion of  the  Judges. 

Verdict — Guilty. 
Fitzherbertf  for  the  prosecution. 

Phinn,  for  the  defendant 

[Attomiefr— PinMan^  and  Tretichard*] 


850  CA8B8  ON  THE 

1849. 

BXCHEQUBE  CHAJ[fiE& 


BEFORE   LOBD  BBNMAN,  G.  J.,    PABKB,  B.,   PATTBSOH,  J.,  O0I.I- 
Jwne^nd  "^^^'  ^'^  ^"^^"^  VAUGHAB  WILLIAMS,  J. 

Phinnf  for  the  defendant — I  submit,  j!r^  that  the  indict- 
ment was  not  sustained  by  the  evidepce,  as  this  was  not 
an  affidayit;  wondiy^  that  it  w^  not  shewn  that  the  sur- 
rogate had  power  to  administer  the  oath  to  this  person. 

Iiord  Dehhab,  0.  J. — ^You  contend,  that  the  surrogate 
had  no  power  to  administer  the  oath,  unless  the  person 
intended  to  marry,  and  told  the  surrogate  the  truth. 

J^hinn. — ^I  submit,  thirdly ^  that  the  offence  of  the  de- 
fendant was  not  perjury;  and,  fourthly^  that  the  obtaining 
a  marriage  licence  by  a  false  oath  is  not  an  offence  at  alL 
Th^  first  question  is,  whether  the  instrument  be  in  fact  an 
affidavit  Instead  of  the  words  "maketk  oath,''  the  words 
are  *'  made  oath ;"  so  that  it  is  a  memorandum,  and  not  an 
affidavit  In  the  case  of  Howorth  v.  HtMersty  (&),  it  was 
held  that  an  affidavit,  which  ran  thus:  ''This  deponent 
said,"  instead  of  "  This  deponent  saith,"  was  bad. 

Pattesob,  J. — ^The  third  count  does  not  call  it  an  affi- 
davit 

Phinn. — ^Ever  since  the  time  of  Lord  HoU  it  has  been 
a  moot  point,  whether  perjury  can  be  assigned  in  mat- 
ters in  the  ecclesiastical  court,  even  in  cases  of  conten- 
tious jurisdiction;  but  the  granting  of  licences  is,  as  I 
submit,  a  part  of  the  voluntary  jurisdiction.  Up  to  the 
time  of  the  Council  of  Trent,  it  does  not  appear  to  have 
been  necessary,  except  in  particular  districts,  for  marriages 
to  have  been  solemnized  in  fietcie  ecdesiss,  although  in  tho 

{h)  8DowLP.0.467. 
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third  Council  of  Lateran,  in  121 6,  it  was  ordained  by  Pope        1840, 
Innocent  III,  that  banns  should  be  published  where  the 
marriage  was  celebrated  in  facie  ecclesiae  (c) ;  but,  as  to 
this,  dispensations  were  granted  in  particular  cases.    By 
the  Btat.  S5  Hen.  8,  a  21,  a  4,  the  archbishop  could  grant 
dispensations;  and  this  matter  is  a  good  deal  discussed  in 
Strype's  Life  of  Archbishop  Whitgift  (d) ;  and  it  appears 
that  no  oath  was  required  for  the  obtaining  of  a  marriage 
licence  before  the  canons  of  1608.    'i)he  102nd  canon  of 
1603  relates  to  certain  conditions  as  to  the  granting  of 
marriage  licences,  and  the  103rd  canon  imposes  the  oath; 
hut  the  canons  of  1608  are  not  binding  on  the  laity.  And 
so  the  matter  stood  till  the  stat  3  Geo.  4,  c.  75,  except  as  to 
certain  stamp  duties  on  licences,  which  to  a  certain  extent 
might  be  supposed  to  sanction  them.   By  the  stat  3  Geo.  4, 
a  75,  the  oath  was  directed,  and  by  sect  10  of  that  sta- 
tute the  false  oath  was  made  perjury.      That  oath  was 
repealed  by  the  stat  4  Geo.  4,  c.  17;  and  the  statute  now 
in  force  on  this  subject  is  the  stat  4  Geo.  4,  c.  76,  which 
in  effect  adopts  the  canon  of  1603  as  to  the  oath,  but 
does  not  make  it  perjury  to  take  a  false  oath.    If  the 
surrogate  had  been  by  the  Act  constituted  a  court,  the 
taking  of  a  false  oath  might  be  perjury;  but  that  is  not 
so,  he  is  merely  empowered  to  administer  the  oath.    In 
the  case  of  The  BUhop  of  St  Damd'a  v.  Lucy  (e),  Lord  HoU 
says,  '*  It  has  been  a  question,  whether  perjury  in  the  spi- 
ritual court  can  be  tried  here.''    In  the  case  of  Rex  y. 
-Alexander  (f)  the  point  was  raised,  whether  the  taking  of 
a  false  oath  to  obtain  a  marriage  licence  was  peijury,  but 
was  not  decided.  However,  in  the  case  of  Hex  v.  Foster  (jr), 
it  was  held  by  the  twelve  judges,  that  it  was  not  peijury; 
and  the  judges  were  also  of  opinion,  that,  as  the  indict- 


(e)  Gibs.  Cod.  424.  (/)  1  Leach  C.  C,  p.  63,  34th 

{d)  Vol.  3,  p.  380.  case. 

(«)  1  Ld.  Bajm.  447, 451.  (g)  Busb.  ft  R.  C.  C.  459. 


ii::;kl  0::^K2.  I  ox  &7vuve  £21!  it  attSc 

rar  zf  anRue  3jeging  is  s  fan  of  ihe  oooxesitioasj^ris' 

! 


p-'ft.u.— I  CKCkX  £zki  isni^inz  of  k  n  Oo^hxaB;  Is 

??r.u  iiifj  g'.rr:!  pasi  cr  refsse  iLen  to  vboon  erer  tLer 

Hy>-yr-ry  Se  Pr:>i;fc;:5i£ilas. 

PxTTSscx.  J. — KjkTfr  j:^  ref^ared  w  Oa^ixioa  as  to  Ti- 
cars  Giiisenl  He  s&ts  iIas  Vx:us  G«aenl  baTe  jvris- 
£:&:c^:a  ir  zz^^nss  ^:3b  ssm  urn  jsiki^rfy;  sod  I  tHnk 

JI.'  I. — TLf  iikiz^  cf  a  £iJlse  ouh.  -where  mn  oatL  k 
■£lr«-r:sc  'rja  fCi^xid.  i$  a:c  i-crfiax,  cnlesE  it  is  made  so  Ij 
li*  sCAn:*  :f  w^iji  h  if  in  zzlrtr  cr  frity  iii5taLiice%  wtich 
jbT?  ^•iiiti:c?*»£':  jMr.  (r^rTw  T  ;  az.1  tKemakingor  a  fidbe 
Se*:Lirad*.c.  t*^:^^  a  i^^kcar  25  riade  {•cni^iable  as  pcijmy 
:  J  iLi  iCAS.  ?  Jl  7  ''nil  -L  c  So,  s  4L  I  now  come  to  tie 
cifLz^  ttH^  ,:ikrr*  lii  ■iifcz.ias.t  villi  a  misdemeanor: 
azL'£  1 5^:.=ii^x-^  iL*s  iL-sy  are  ii:<  ssstained  by  the  eii- 
iiCL.-r?:  az?L  «?:::  ^-fT/.  that  iLej  discljee  no  offoice  knovn 
tc  iLe  iAv.  Tbe  aZerAiiicf  are.  that  the  defendant  sirore 
il&i  ik  sazbs  iraii  7:its«?^  £ak«.  ihat  he  fired  at  Bisiiop^s 
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lull,  and  was  a  widower,  which  is  all  matter  of  descrip-        i849. 

ion  preceding  the  oath,  and  not  what  is  sworn;  and  in 

he  cases  of  Ewing  v.  WheaUy  (k),  Cope  v.  Burt  (i),  and 

BcU/our  v.  Carpenter  (m),  the  ecclesiastical  judges  treat 

this  as  mere  description  of  the  person,  for  the  purpose  ot 

his  identification,  and  not  as  the  substance  of  the  matter 

Bwom. 

Fabxb,  B. — ^The  statement  as  to  the  fifteen  days'  residence 
of  the  woman  is  clearly  false.  If  this  defendant  swore  three 
things,  and  one  is  proved  to  be  false,  that  is  enough,  and 
the  more  especially  if  the  licence  was  obtained.  Every 
step  towards  a  misdemeanor  by  an  act  done  is  punishable. 
If  he  goes  to  a  surrogate,  and  on  his  oath  makes  a  false 
statement  to  him  to  obtain  a  licence,  it  is  a  misdemeanor. 

Phinn, — ^I  was  going  to  contend,  that  the  obtaining  a 
marriage  licence  by  fraud  is  not  a  misdemeanor. 

Pabeb,  B. — ^It  relates  to  the  publia 

Phinn. — ^There  is  an  allegation  that  the  surrogate  had 
power  to  administer  the  oath  to  the  defendant. 

Lord  Denman,  C.  J.— Is  there  any  doubt  that  he  had? 
If  a  person  comes  to  a  surrogate  for  a  marriage  licence, 
is  not  the  surrogate  bound  to  administer  the  oath  to  him? 

Pattbsok,  J. — ^You  say  that  the  defendant's  description 
of  himself  is  no  part  of  the  oath;  but  if  the  allegation  as 
to  the  woman's  residence  is  false,  that  is  enough  to  sustain 
an  indictment 

Phinn. — The  indictment  charges  that  the  defendant 
made  a  false  oath,  and  thereby  obtained  a  licence;  but  it 

(I)  2  Htgg.  Congirt.  Rep.  176, 183.     (Q  1  Id.  434,  and  1  Phil.  Rep.  224, 
(m)  1  PhiL  Rep.  204. 


tS*  CASBCTTHS 

iSflL  4aai  Bot  alLege  tiiu  lie  cttMarflhc  linmiw  wkh  iateat  to 
k*Te  tLe  sairiAfe  cekbnted.  or  tint  it  vw  eddnuti 
ftor  d:<e5  h  clarae  tLu  he  obiaiiied  a  iieenoe  im  touej. 
It  iai3x  k*Te  beem  br  paroL  It  is  wid,  tint  an  odict- 
■leu  vili  lie,  becBBK  tinf  is  a  muterof  poUie  eoMcn* 
mens;  hat  horn  is  iIk  poblle  a&eted  bj  tbe  Undi&ts 
teVrrz  ^  lie  to  m  jTilIir  c*Scertoobtain  alioenoetoiBiiiT. 
If  br  £klfe  pretnoes  lie  hid  obtained  a  penmt  to  racore 
■plrits  v!iea  be  bad  noce.  wceM  tbat  lie  a  ndsdemeanc'rl 
When  the  Eimlage  b  bad,  it  is  a  public  matter;  bnitk 
prxsrin^  a  licesce  is  not  ssk  and  tbere  is,  tberdbR,  a 
lor2s  psdtectse:  It  mar  be  said,  that  this  vas  a  fak 
personad.TL  f?r  the  purpose  of  fiand,  whidt  is  stated  ia 
Ea5t*s  P!€as  of  the  Oowii  V  to  be  a  misdcmeaiMr;  but  if 
this  is  to  be  cooadered  as  an  indictment  tat  peraomfe 
it  v>cl11  fa:l^  f:^r  not  hsitl?  tbe  word  ''paaonate,''  vli:-- 
i%  I  snbmit,  a  tezm  of  an  tbe  same  as  "  borglariter.* 

Fitz\erieT%  for  the  prGisectiti*:»L — It  is  ^ewn  bow  ttc 
oadi  was  taken;  and  that  appears  to  get  rid  of  the  qoes- 
ti:n  as  to  wheth^  or  not  it  is  an  affidaTiL 

Paux^R— On  tbe  third  coict,  in  wbidi  it  is  not  stated 
to  be  an  aSdarit,  it  is  not  material  whether  he  swore  to 
the  description  or  not 

riUi^riert—It  is  said  that  tbe  stat  4  Gea  i  c  76. 
cilr  rires  anthoritr  to  administer  the  oath  to  a  person  who 
is  reallj  intending  to  be  married  fiat  that  statate  d-^es 
not  narrow  the  power  gireabj  the  103rd  canon,  wbkkofi* 
tains  no  such  limitation. 

CoLTito,  J. — How  did  the  suiro^te  acquire  the  jortr 
to  administer  the  oath?  The  canons  of  1603  oooU  c'< 
gire  him  that  power. 

Fitch^'rK'cri. — ^The  canons  of  1603  are  taken  as  declira- 

(r)  2  Sttt  P.  c.  loia 
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toiy  of  the  state  of  the  ecclesiastioal  law  prim&  facie,  but       1649« 
not  as  conclusive  evidence  of  it;  and  as  the  Ilth  section 
of  the  Stat.  4  Geo.  4,  c.  76,  declares  that  no  licence  shall 
be  granted  where  there  is  a  caveat,  it  is  clear  that  there 
rnay  be  a  contention. 

Paskb,  R— How  do  you  get  over  the  case  of  Rew  v 
Foater,  unless  you  put  it  on  the  statute. 

FUjsherberL-^'Except  for  the  importance  of  the  casoi  I 
should  argue  that  that  case  was  decisive  in  my  favour  on 
the  third  count;  but^  to  support  the  charge  of  perjury,  I 
must  contend  that  that  case  is  founded  in  error.  It 
was  decided  without  argument;  and  the  case  of  ReiC  v. 
VerdM(p)  was  not  referred  to. 

Parke,  B. — That  case  was  before  Lord  Ettenhorough  at 
Nisi  Prius. 

Lord  Denhan,  C.  J. — I  think,  Mr.  Fitzherbert,  that  there 
is  a  great  deal  in  your  point  as  to  the  pequry;  but  I  do 
not  think  that  we  need  decide  that.  You  say  also,  that 
it  is  a  misdemeanor,  it  being  a  false  oath  taken  before  a 
person  who  had  power  to  administer  that  oath  for  the 
granting  of  a  marriage  licence. 

Fitzherbert, — ^The  case  otRex  v.  Beds  (p)  was  an  informa- 
tion for  perjury  committed  in  an  ecclesiastical  court;  and 
in  the  cases  otShaw  v.  Tompson  (q)  and  Plaice  v.  How  (r), 
the  Court  of  Queen's  Bench  decide,  on  the  ground  that 
perjury  might  be  committed  in  ecclesiastical  courts;  and 
with  respect  to  the  passages  referred  to  in  the  works 
of  Sanchez,  his  works  are  remarked  on  by  Petrus  Aure- 
lius(«)  as  being  of  little  weight 

(o)  3  Camp.  432.  («)  Pet.  Aur.  Vindic.  OenBur. 

(p)2Str.  1160.  Facult.;  cited  in  Bayle's  Diet., 

(?)  Cio.  Elia.  609.  nom.  "Sanchoi,"  2nd  edit.  vol.  5, 

W  Id.  185.  p.  38,  n.  (B). 
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1849.  Lord  DBincAir,  C.  J.— The  works  of  Sanchez  are  tmv 

dered  as  of  authority. 

Fitsherbert. — ^Mr.  Chitty,  in  his  work  on  the  Crimiiul 
Law  (Q,  gives  the  form  of  the  information  in  the  case  of 
Rex  y.  Thompson  for  a  misdemeanor  in  taking  a  &k 
oath  to  obtain  a  marriage  licence.    The  information  us 
drawn  bj  Mr.  (afterwards  Baron)  Wood;  and  Mr.  Chittj 
adds  in  a  note,  '^It  seems  doubtful  whether  an  indictment 
for  perjury  could  have  been  supported,  but  it  is  most  pro- 
bable that  it  might''    I  also  submit  that  it  is  a  misde- 
meanor, as  it  is  a  matter  affecting  the  publia    The  cases 
of  Rex  V.  WheaOey  (u),  Rex  v.  Oabom(v),   Young  t.  The 
King(w)y  Rex  v.  Mawbey(x\  Rex  v.  DeBeauvoir(j/),  JtoT. 
Smith  {z)y  are  all  authorities  on  this  matter;  and  in  the 
case  of  Rex  y.  Jones  (a)  it  was  held,  that  if  the  indictment 
charged  an  offence,  and  that  was  proved,  it  was  sufficient 
although  the  indictment  alleged  something  more.    It  Has 
been  objected,  that  it  is  not  stated  that  the  licence  was  in 
writing;  but  the  licence  is  described  in  the  indictment  in 
the  same  way  in  which  it  is  described  in  the  stai  4  Gea 
4,  a  76.    And  from  the  cases  of  Walter  v.  RumbaU  (b)  and 
Wibon  V.  Nightingaleic),  it  appears  that  a  notice  of  dis- 
tress under  the  stat  2  W.  &  M.  stat  1,  a  5,  s.  2,  must  be 
in  writing,  although  not  so  directed  by  the  express  words 
of  the  statute. 

Phinn,  in  reply. — ^With  respect  to  the  objection  that  tic 
word  "personate"  does  not  arise  in  this  indictment,  it  ^ 
not  been  answered. 

Lord  Dbnman,  C.  J.— There  is  no  authority  for  its  being 
necessary. 

(0  Vol.  3,  p.  713.  (y)  7  C.  A  P.  17. 

(tt)  2  Burr.  1125.  (»)  2  Doug.  441. 

(v)  3  Burr.  1697.  (a)  2  B.  &  Ad.  611. 

(w)  3  T.  R.  98.  (h)  8  Q.  B.  1034. 

(x)  6  T.  B.  619.  (e)  4  Mod.  385. 
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P*ATTB80N,  J. — ^Yon  admit  that  if  a  marriage  had  been         i849. 
clebrated,   it  would  hare  been  a  misdemeanor.      Can 
oix  say  that  an  act  which  is  a  step  towards  it,  is  not  a 
:iisdeineanor?     There  was  the  case  of  a  person  who  soli- 
ited  an  engraver  to  make  plates  to  forge  foreign  bills  (d). 

JPhinn. — It  is  said  that  the  ecclesiastical  courts  had 
>oi^er  to  administer  this  oath ;  but  that  seems  to  be  almost 
pegging  the  whole  question;  as,  before  1603,  they  in  fact 
administered  no  such  oatL 

LfOrd  Dbnmak,  C.  J. — I  doubt  whether  I  ought  to  have 

reserved  this  case;  but  the  counsel  on  both  sides  wished 

me  to  do  so.    If  I  had  considered  it,  I  think  I  should  have 

decided  it  at  once.    A  person  goes  to  a  public  officer  and 

by  a  false  oath  obtains  a  licence  to  marry.     It  is  a  matter 

that  deeply  concerns  the  public;  and  these  officers  have 

exercised  this  power  of  administering  this  oath  to  persons 

applying  for  licences  since  the  year  1603,  and  are,  I  think, 

bound  to  exercise  it  to  every  person  in  consimili  casu. 

The  marriage  is  not  celebrated,  but  any  one  unlawful  step 

necessary  or  useful  towards  committing  a  misdemeanor, 

wilfully  taken,  is  a  misdemeanor.    As  to  the  offence  being 

perjury  or  not,  I  wish  to  keep  that  point  in  abeyance;  but 

I  think  that  a  misdemeanor  was  certainly  committed. 

Faske,  B. — I  am  of  opinion  that  the  third  count  is  sup- 
ported; but  I  think  that  it  is  doubtful  whether  that  which 
the  defendant  swore  is  more  than  what  follows  the  descrip- 
tion; but  the  statement  of  the  fifteen  days'  residence  of 


{d)  In  the  case  of  Bex  t.  Butler ^  time  it  was  only  a  misdemeanor 

6  0.  dr  P.  368,  Mr.  Justice  PatU'  to  engrare  such  plates.    I  drew 

«m  said, ''  I  recollect  a  case  where  the  indictment  against  him  for 

a  man  had  gone  to  an  engrayer  to  soliciting  the  engraver  to  engrave 

get  him  to  engrave  a  plate  to  forge  the  plates,  and  the  prisoner  was 

foreign  bills  of  exchange.  At  that  tried  and  convicted  on  it." 

VOL.  11.                                    K  K  K  N.  P. 
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1849.  the  woman  is  false;  and  In  that  count  which  does  nac 
state  it  to  be  a  swearing  in  an  affidavit,  it  is  sufficient  to 
prove  that  any  one  material  allegation  is  false,  and  the 
allegation  of  the  fifteen  days'  residence  is  such  a  nuaterisl 
allegation.  Then  comes  the  question  as  to  the  power  of 
the  surrogate  to  administer  the  oath.  Now,  I  think  tha( 
he  had  power  to  administer  it  to  persons  applying  for 
marriage  licences,  and  it  is,  I  think,  so  stated  in  the  in- 
dictment The  only  remaining  question,  therefore,  is, 
whether  the  third  count  is  good.  The  making  a  fidse 
oath  before  a  surrogate  to  obtain  a  marriage  licence  is,  I 
think,  a  misdemeanor,  and  it  is  a  misdemeanor  to  do  akn 
act  which  is  a  step  towards  the  committing  of  a  misde- 
meanor. 

Pattbson,  J. — It  is  not  necessaiy  to  determine  whether 
the  fifth  count  is  good  or  not  It  has  been  said  that  the 
surrogate  had  not  power  to  administer  the  oath  to  this 
person,  but  he  has  a  general  power  in  matters  of  matri- 
mony. It  is  said  that  the  statute  does  not  give  him  the 
power.  It  does  not  It  assumes  that  he  has  it;  and  if  it 
was  a  defence  that  the  power  was  limited  to  the  adminis- 
tering the  oath  to  those  who  really  intended  to  be  married, 
the  person  would  avoid  the  offence  by  the  commission  of 
the  crime.  The  misdemeanor  is  clearly  proved;  and,  as 
the  third  count  does  not  state  it  to  be  an  affidavit,  the 
question,  whether  he  swore  to  his  name  and  description,  is 
immaterial. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  ' 

Lord  Denman,  C.  J. — ^There  must  be  judgment  for  the 
Crown  on  the  third  count. 

Judgment  for  the  Crown  on  the  third  count 
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AUGUST  SESSIONS,  1848. 


BEFORE   BARON   PLATT. 


Regina  V,  Robert  Wynn.  ^i^.  23rrf. 

-Li ARCENY. — ^The  prisoner  was  tried  for  stealing,  whilst  A  pcnon  em- 
employed  in  the  Post-office,  two  post  letters  containing  JortH)ificecom- 
one  half-crown,  one  sixpence,  three  postage  stamps,  and  J^^^^iJjf*" 
two  sovereigns,  the  property  of  her  Majesty's  Postmaster-  iortmgoftwo 
General     The  indictment  also  contained  a  count  for  secret-  ing  money,  and 
ing  the  letters  (a).  t^l^ 

edf  and  the  mo- 
ney, down  a 

It  appeared  that  the  prisoner  was  employed  in  the  Post-  watc^dowt,  in 
office,  and  his  duty  was  to  open  the  bags  brought  to  the  a  penalty  at- 
particular  table  at  which  he  was  placed,  take  out  the  let-  ^^e*!^-^** 
ters,  and  separate  them.     The  Scarborough  bag,  which  -&«W,  that  there 

was  a  laroeny 

contained,  amongst  others,  the  two  letters  described  in  the  of  the  letters 
indictment,  was  brought  to  his  table;  he  opened  it,  took  X)a8eCTeti^ 
out  all  the  letters,  and  put  them  on  the  table  before  himu  ^ Jf^  Ae" 
Twenty  or  thirty  bags  were  opened  on  the  same  table  by  »to*- 1  Vict 

c.  So*  8*  2o« 

the  prisoner  at  the  same  time,  and  the  letter-bills  of  the  Held,  also,  that 
several  bags  were  by  him  spread  on  the  table  before  hint  m<^^^ 
It  then  became  his  duty  to  separate  the  registered  letters  ■***?**  ^'  '^ 
and  unpaid  letters  from  the  unregistered  and  paid  letters,  letter,  it  ia  not 
and  fold  the  registered  letters  in  the  bills,  and  place  them  BiSte^pur- 
in  a  drawer.     In  the  course  of  the  separation  he  put  two  Sbri^rtterwi? 

lecreted. 

(a)  The  indictment  was  in  the      Reffina  v.  Oardnery  ante,  Vol.  1, 
Baxne  fonn  as  that  in  the  case  of     p.  628. 

K  K  K  2 
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1848.  unregistered  letters  in  one  of  the  letter-bills,  and  some  of 
the  registered  letters  in  their  respectiye  bills  in  the  drawer, 
from  which  he  afterwards  gave  them  to  the  r^;ister-de^ 
to  check  the  bills  containing  them.  He  afterwards  put 
the  rest  of  the  registered  letters  into  the  drawer,  and  ca^ 
ried  them,  when  collected,  to  the  register  clerk.  When  he 
had  done  so,  he  returned  towards  his  table,  and  went  to 
a  water-closet  He  was  observed  to  hold  in  his  hand  what 
appeared  to  be  a  bill  folded  oyer  letters, — ^was  followed, 
and  after  he  had  placed  himself  with  his  breeches  down 
on  the  seat  of  the  water-closet,  was  obserred  to  put  Us 
hands  between  his  legs.  He  was  immediately  taken  into 
custody.  On  his  coming  from  the  water-closet  the  two 
letters,  sealed  and  unopened,  were  seen  Ijing  on  the  paper 
contained  in  the  pan. 

It  appeared  in  evidence,  that  if,  through  neglect,  the 
letters  were  not  accurately  sorted,  the  person  guilty  of 
such  neglect  was  liable  to  be  punished. 

The  jury  found,  that  the  prisoner,  having  committed  a 
mistake  in  the  sorting  of  the  letters  in  question,  secreted 
them  in  the  water-closet  in  order  to  avoid  the  supposed 
penalty  attached  to  such  mistake. 

Platt,  B.,  reserved  the  case  for  the  consideration  of  the 
Judges. 

Olarkson  and  Bodkin,  for  the  crown. 

BaMcuntiiis,  for  the  prisoner. 

[Attomies— Viator /or  the  Post-office^  and  W,  C.  Humpknyi,] 


EXCHEQUER  GHAHBBK 
1849. 
Jan.  20th.       BEFORE  LORD  DEKMAN,  0.  J.,   PARKE,  B.,   ALDERSOK,  B.,  COLS' 

RIDGE,  J.,   OOLTHAN,  J.,  AND  PLATT,  B. 

BaUantine,  for  the  prisoner. — ^This  indictment  was  on 
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the  Stat.  1  Vict.  c.  36,  s.  26  (6),  for  stealing  and  for  secret-      ^849. 
ing  post  letters;  and  I  submit,  that  what  is  found  by  the 
juiy  is  not  enough  to  constitute  a  stealing  at  common  law. 
The  cases  oiRegina  v.  Jones  (c)  and  Regina  v.  Privett  (d) 
arc  the  nearest  to  the  present;  but  in  this  case  there  was 
no  benefit  of  any  kind  to  be  derived  by  the  prisoner.    Here 
also  there  is  no  original  trespass  in  the  taking.     If  a  ser- 
vant having  custody  of  his  master's  books  were  to  borrow 
one  of  them,  and,  by  letting  it  lie  about,  it  gets  dirty,  and 
he  destroys  the  book  to  avoid  blame,  this,  though  very 
improper,  would  be,  I  submit,  no  larceny.     If  that  is  not 
larceny,  neither  would  this  be,  as  the  prisoner  did  not  de- 
stroy the  letters,  but  only  secreted  them. 

Pabke,  B. — How  do  you  get  over  the  charge  of  secreting? 
The  words  of  the  act  are  "secrete  for  any  purpose." 

BaUantine. — I  shall  submit  that  the  count  for  secreting 
is  too  general.  As  the  words  of  the  Act  of  Parliament  are 
large,  the  charge  ought  to  be  extremely  specific.  It  does 
not  appear  by  the  finding  of  the  jury  that  the  prisoner 
ever  intended  to  take  the  entire  dominion  of  the  letters 
away  from  the  Post-ofl5ce.     The  prisoner  did  not  destroy 

(5)    By  which  it  is  enacted,  whatsoever,  or  any  valuable  se- 

'*  That  every  person  employed  un-  curity,  every  such  offender  shall 

der  the  Post-office,  who  shall  steal,  be  transported  beyond  the  seas 

or  shall  for  any  purpose  whatso-  for  life." 

ever  embezzle,  secrete,  or  destroy  Sect.  27  of  the  same  statute 

a  post  letter,  shall  in  England  and  enacts,  ''  That  every  person  who 

Ireland  be  guilty  of  felony,  and  shall  steal,  from  or  out  of  a  post 

in  Scotland  of  a  high  crime  and  letter,  any  chattel,  or  money,  or 

offence,  and  shall,  at  the  discre-  valuable  security,  shall,  in  £ng- 

tion  of  the  Court,  either  be  trans-  land  and   Ireland,  be  guilty  of 

ported  beyond  the  seas  for  the  felony,  and  in  Scotland  of  a  high 

term  of  seven  years,  or  be  impri-  crime  and  offence,  and  shall  be 

soned  for  any  term  not  exceeding  transported  beyond  the  seas  for 

*hree  years ;  and  if  any  such  post  life." 

^^f^,  BO  stolen  or  embezzled,  se-  (c)  Ante,  p.  236 ;  1  Den.  C.  C.  R. 

creted  or  destroyed,  shall  contain  188. 

therein   any   chattel   or   money  (d)  Ante,  p.  114;  Id.  193. 
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lS4i\        the  letters;  and  on  this  finding,  the  Court  cazinoi  infer 
EiJixa"      ^*^  ^^  intended  to  deprive  the  owners  pennmnemlr  rf 

Alduson,  R — ^If  a  servant,  thinking  that  his  master 
will  inquire  for  a  book,  take  it  to  a  privy  and  throw  it 
down«  will  not  that  be  larceny? 

1^\TT,  R — Or  if  a  servant  take  one  of  his  master  s  books 
to  read>  and,  it  being  called  for,  throw  it  away,  intendii^ 
to  do$tioy  it,  would  not  that  be  larceny? 

Au^KRSOX,  R — It  turns  on  the  question,  whether  the 
pris^^ner  threw  away  these  letters  intending  to  destroy  them. 
I  understand  the  finding  to  be,  that  the  prisoner,  to  pre- 
vent the  detection  of  the  mistake,  intended  to  destroy  the 
letters 

Parkk^  R — ^The  question  is,  whether  his  dropping  a  let- 
ter with  intent  to  destroy  it  is  not  a  larceny.  Is  it  not 
a  larceny  to  destroy  the  property  of  another,  to  prevent 
the  detection  of  a  &ult ;  and  was  there  not  an  asportation 
here>  when  the  prisoner  threw  the  letter  from  him? 

JSiiUantine. — ^I  submit  that  there  is  nothing  in  the  find- 
ing of  the  jiuy  to  shew  a  larceny,  and  that  the  term  "se- 
crete'* rather  implies  that  the  thing  is  to  be  found  afte^ 
wards. 

Lord  Denman,  C  J. — On  the  question,  whether  this  was 
a  secreting  of  the  letters,  I  have  not  the  least  doubt  that 
it  was  sa  The  statute  is  very  clear,  and  it  applies  to  those 
who  are  to  deal  with  Post-office  letters,  who,  by  this  sta- 
tute, are  not  put  in  the  situation  of  ordinary  thieves  and 
embezzlers,  but  are  guilty  of  felony  if  they  secrete  post 
letters  for  any  purpose  whatever;  and,  in  an  indictment 
for  secreting  a  letter,  it  is  not  necessary  to  state  the  pur- 
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pose.  I  state  this  on  general  principles,  and  in  accordance  1849, 
with  the  case  of  Regina  v.  Douglas,  in  which  the  judgment 
of  the  Court  of  Queen's  Bench  (e)  was  aflSrmed  in  a  court 
of  error  (/*).  I  think,  therefore,  that  the  indictment  here 
is  good.  With  respect  to  the  larceny,  I  am  clearly  of 
opinion  that  an  act  of  larceny  was  committed.  The  jury 
find  that  this  person  takes  the  letters,  and,  retiring  to  a 
private  place,  drops  them  where  they  will  probably  be  de- 
stroyed in  one  minute,  and  he  does  this  for  a  purpose  of 
his  own,  and  intending  to  withdraw  the  letters  entirely 
from  the  owners.  This  being  so,  it  was  a  larceny;  and 
the  a8][>ortaTit  was  when  he  parted  with  the  letters. 

Pa&ke,  B. — I  agree  on  both  points. 

Aldbbson,  B.,  Colbbidgb,  J.,  and  Coltman,  J.,  were  of 
the  same  opinion. 

Platt,  B. — The  words  of  the  statute  as  to  secreting,  no 
doubt  were  used  to  preyent  a  defence  of  any  assignable 
motive  for  the  committing  of  the  oflFence,  which  might  pre- 
vent a  conviction  for  larceny. 

Judgment  for  the  Crown. 
(e)  16  L.  J.,  M.  C,  117.  (/)  17  Id.  176. 
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DECEMBER  SESSION,  1848. 


BEFORE  BABOK  BOLFE. 


Ike.  20M. 

A  count  of  an 
indictment 
chai^ged  the 
death  of  a  child 
to  have  been 
earned  by  its 
mother  casting 
and  throwing 
it  on  a  heap  of 
ashes,  and  leav- 
ing it  there  in 
the  open  air 
exposed  to  the 
cold  air,  where- 
by it  died : — 
i/e/d good;  but 
that,  if  it  had 
chaiged  the 
death  to  hare 
been  caused  by 
mere  non- 
feasance in  the 
neglect  of  the 
prisoner's  ma- 
ternal duties, 
it  would  have 
been  bad,  un- 
less the  child 
were  alleged  to 
have  been  of 
such  an  age,  or 
in  such  a  situa' 
tion,  as  to  be 
unable  to  take 
care  of  itsel£ 
A  child,  "  not 
named,"  is  a 
proper  descrip- 
tion in  an  in- 
dictment for  a 
child  that  hns 
acquired  no 
name,  either  by 
baptism  or 
usage.    "  Not 
baptised*'  would 
be  insufficient 


Rbqii^a  V,  Sabah  Watebs. 

JMuRDER— The  first  count  of  the  indictment  chaiged 
that  the  prisoner,  ''in  and  upon  a  certain  infant  female 
child,  bom  of  the  body  of  her,  the  said  Sarah  Waters,  and 
of  tender  age,  to  wit,  of  about  the  age  of  two  days,  and 
not  named,"  feloniously,  and  of  her  malice  aforethought, 
did  make  an  assault;  and  it  then  went  on  to  charge,  that 
she  caused  the  child  to  take  poison,  and  so  murdered  ho*. 
The  second  count  of  the  indictment  was  as  follows:— 
"And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Sarah  Waters  afterwards^  to 
wit,  on  the  day  aforesaid,  and  in  the  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  the  said  Court, 
in  and  upon  the  said  infant  female  child,  so  bom  of  the 
body  of  her  the  said  Sarah  Waters,  and  not  named  as 
aforesaid,  in  the  peace  of  God  and  our  said  Lady  the 
Queen  then  and  there  being,  feloniously,  wilftdly,  and  of 
her  malice  aforethought,  did  make  an  assault     And  that 
the  said  Sarah  Waters,  with  both  her  hands  the  said  in- 
fant  female  child  in  and  upon  a  certain  heap  of  dust  and 
ashes,  there  situate  and  being  in  the  open  air,  there  felo- 
niously, wilfully,  and  of  her  malice  aforethought,  did  cast 
and  throw;  and  that  the  said  Sarah  Waters  feloniously, 
wilfully,  and  of  her  malice  aforethought,  did  then  and 
there  leave  the  said  infant  female  child  in  and  upon  the 
said  heap  of  dust  and  ashes  in  the  open  air  there  as  afore- 
said, exposed  to  the  cold  air  for  a  long  space  of  time,  to 
wit,  for  the  space  of  twelve  hours,  by  means  of  which  said 


CENTRAL  CRIMINAL  COURT,  12  VICT.  866 

exposure  to  the  cold  air  as  aforesaid,  the  said  infant  female        i848. 

cliild  became  mortally  chilled,  benumbed,  and  frozen  in 

lier  body,  of  which  said  exposure  to  the  cold  air  and  of 

the  mortal  chilling,  benumbing,  and  freezing  in  her  body 

thereby  occasioned,  the  said  infant  female  child  then  and 

there  died;  and  so  the  jurors  aforesaid,  upon  their  oath 

aforesaid,  do  say,  that  the  said  Sarah  Waters,  the  said 

infant  female  child,  in  manner  and  form  last  aforesaid, 

did  kill  and  murder,  against  the  peace  of  our  said  Lady  the 

Queen,  her  crown  and  dignity/^ 

The  jury  found  the  prisoner  guilty  of  manslaughter  on 
the  second  coimt  only  of  the  indictment,  and  also  on  the 
coroner's  inquisition. 

Clarkson,  for  the  prisoner,  moved  in  arrest  of  judgment, 
on  the  ground  that  the  second  count  of  the  indictment 
stated  no  crime.  The  age  being  laid  under  a  videlicet,  it 
is  consistent  with  all  that  is  stated  in  the  count,  that  the 
child  might  be  of  the  age  of  twenty  years,  and  capable  of 
taking  care  of  herself,  and  so  able  to  have  prevented  the 
ill  effects  of  the  exposure,  which  is  the  sole  cause  of  death 
alleged  (a).  He  also  submitted  that  the  deceased  was  not 
properly  described  in  the  indictment,  the  description  "  not 
named  "  being  insufficient 

RoLFB,  B.,  reserved  the  case  for  the  consideration  of  the 
Judges. 

Bodkin,  BaUantine,  and  Clerh,  for  the  prosecution. 
Clarkson,  for  the  prisoner. 

[Attomiea — SolicUorsfor  the  Trecuur^j  and .] 


(a)  Objections  were  also  taken      the  case  was  disposed  of  on  the 
to  the  coroner's  inquisition,  but      second  count  of  the  indictment, 
on  these  there  was  no  decision,  as 
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1849. 
Bm»a  exchequer  CHAMBEE. 

V. 

Watbbs. 
BEFOBB  LOBD  DENMAN,  G.  J.,   PABKB,  R,   ALDBBSON^  BL,   COLE- 

Jan.  20M.  RIDGE,  J.,   AND  COLTMAN,  J. 

derk^  for  the  prosecution. — ^There  are  two  questions  in 
this  case:  first,  whether  the  child  is  sufficiently  named  in 
the  indictment;  and,  secondly,  whether  a  sufficient  cause 
of  death  is  stated.  [On  the  first  point  he  cited  the  cases  of 
Reffina  v.  BissQ)),  Regina  v.  Stroud  (c),  and  Regina  r. 
Fi«w(d).] 

Lord  Dekman,  C.  J. — There  is  no  difficulty  on  that 
point 

Alderson,  B. — ^The  other  is  the  more  material  point 

Clerh — ^The  age  of  the  child,  stated  in  the  first  count,  is 
two  days;  and,  in  the  second  count,  the  child  is  stated  to 
be  "  so  bom  as  aforesaid."  In  the  case  of  Regina  v.  Mar- 
tin (e),  there  was  no  reference  from  the  second  count  to  the 
first  as  to  anything  but  the  name  of  the  person.  Here  the 
allegation  is,  that  it  was  the  child  "  so  bom,"  as  stated  in 
the  first  count 

Parke,  B. — The  words  "  of  tender  age"  are  not  part  of 
the  description.  You  ought  to  have  gone  on  to  say,  "so 
bom  of  the  body,  and  of  tender  age  as  aforesaid." 

Clerk. — If  the  Court  decides  that  the  description  in  the 
second  count,  "  so  bom  as  aforesaid,"  means  no  more  than 


{b)  8  C.  &  P.  773 ;  2  Moo.  C.  C.      Vol.  1,  p.  187. 
03.  (d)  Ante,  Vol.  1,  p.  722. 

(e)   2  Moo.  C.  C.  270;    ante,  (e)  9C.&P.215. 


CENTRAL  CRIMINAL  COURT,  12  VICT.  867 

iiat  the  child  was  bom  of  the  body  of  Sarah  Waters,  it        i849. 
night  be  necessary  to  go  further.  Ewhha 

V, 

WATua 
Lord  Denman,  C.  J. — ^We  decide  nothing  at  present  You 

can  argue  the  whole  matter. 

Clerk. — The  second  count  charges  an  act  done  which  is 
said  to  have  caused  the  death.  With  respect  to  the  name, 
there  is  no  averment  that  the  prisoner  is  a  single  woman; 
and,  therefore,  it  is  not  alleged  that  the  child  was  illegiti- 
mate; and,  as  there  is  nothing  to  shew  that  the  child  had 
any  name,  the  description  "  not  named"  is  correct. 

Aldsbson,  B. — Is  it  certain  that  every  child  bom  in 
lawftd  wedlock  of  necessity  has  a  name?  In  ancient  times 
we  find  surnames  of  persons  taken  from  the  personal 
qualifications  of  the  individuals  when  adult,  such  as 
Beauclerk. 

LoKD  Denmah,  C.  J. — The  Court  will  take  time  to 
consider. 

Pa&ke,  R,  after  stating  the  indictment,  now  delivered    Jan,  20th. 
judgment,  as  follows: — If  the  second  count  of  the  indict- 
ment had  charged  the  prisoner  with  causing  the  death  of 
the  deceased  by  a  mere  non-feasance,  the  neglect  of  her 
maternal  duty  towards  her  child,  it  would  have  been  bad, 
because  the  indictment  ought  to  have  stated  the  child  to 
be  of  such  an  age  or  in  such  a  situation,  as  to  be  unable 
to  take  care  of  itself    Supposing  an  averment  that  the 
child  was  of  tender  years  would  have  imported  such  an 
inability,  there  is  no  averment  in  this  count  that  the 
child  was  of  tender  years,  for  the  reference  in  the  com- 
mencement of  it  to  the  first  count  does  not  import  that 
description.    It  contains  no  more  than  an  averment  that 
the  child  was  an  infant  female,  bom  of  the  prisoner's  body, 
and  not  named   (See  the  opinion  of  Mr.  Justice  PaUeson  in 
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1849.  Regina  y. Martin  (/)  ).  But  this  count  charges  the  prisoner 
with  a  misfeasance,  a  wrongful  act,  in  assaulting  the  child 
and  casting  and  throwing  her  on  a  dust-heap;  and  if  the 
death  of  the  child  is  traced  to  this  act,  the  offence  of  man- 
slaughter is  complete.  Is  it  then  traced  to  this  wrongful 
act?  It  is  alleged,  that  the  prisoner,  haying  cast  and 
thrown  the  deceased  on  the  heap  of  dust,  left  her  there> 
that  is,  permitted  her  to  continue  there  exposed  to 
the  cold  air,  by  means  of  which  exposure  she  was  be- 
numbed and  died.  The  exposure,  therefore,  is  charged 
against  the  prisoner,  and  the  death  is  attributed  to  the 
exposure.  It  is  not  expressly  averred  in  this  case  that 
the  child  was  of  such  tender  years,  or  so  feeble,  that  she 
could  not  walk  away  and  take  care  of  herself;  but  that  is 
implied,  for,  if  she  had  been  sufficiently  old  or  strong  to 
do  so,  the  death  would  not  have  arisen  from  the  exposure 
by  the  prisoner,  but  from  the  act  of  the  child  in  not  walk- 
ing away  and  taking  care  of  herself  Thus  it  is  established, 
that,  if,  in  an  action  on  the  case,  a  n^lect  is  charged 
against  the  defendant,  by  reason  whereof  the  plaintiff  had 
sustained  damage,  the  question,  whether  the  plaintiff  could 
have  avoided  that  damage  by  the  exercise  of  ordinary  care, 
is  always  open  on  Not  guilty;  and,  after  verdict,  it  is  pre- 
sumed that  the  jury  have  found  the  fact  of  the  n^lect, 
and  also  found  that  the  consequential  damage  was  not 
caused  by  the  want  of  ordinary  care  in  the  plaintiff: 
Bridge  v.  Orand  Junction  Railway  Company  (jr),  and  GoW- 
thorpe  V.  HardmanQi),  In  this  case  the  jury  coidd  not 
have  found  the  prisoner  guilty  without  actually  negativing 
the  power  of  the  child  to  take  care  of  herself,  and  escape 
the  consequences  of  the  unlawful  act  of  the  prisoner,  and 
consequently,  after  verdict,  that  fact  must  be  implied.  I 
think,  therefore,  that  the  count  is  good  in  this  respect 
A  doubt  occurred  to  the  learned  judge,  whether  the  de- 
scription of  the  child,  as  being ''  not  named,"  was  sufficient 

(/)  9  C.  &  P.  217.        (y)  3  M.  &  W.  248.    (A)  13  M.  &  W.  377. 
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'*  not  baptized"  would  not  have  been  enough,  but  "not         1849. 
named,'*  which  means  that  she  had  acquired  no  name, 
eitlier  by  baptism  or  usage,  appears  to  be  quite  sufficient. 
The  judges,  therefore,  think  that  the  conviction  is  right, 
and  sentence  will  be  passed  at  the  Central  Criminal  Court. 


Reoina  v.  Hkney  Allen.  2)ee.2^nd, 

feODOMY. — ^The  first  count  of  the  indictment  charged,  A  man  who,  m 

pathic,  com- 

that  the  prisoner  Henry  Allen  "in  and  upon  one  John  miuedtodomy 
Wood  feloniously  did  lay  his  hands,  and  then  and  there  fe-  SJe  age  0/  ^ 
loniously,  wickedly,  diabolically,  and  against  the  order  of  ^^Jj^^JSl 
nature,  had  a  venereal  affair  with  the  said  John  Wood,  ofthatoflfenoc, 
and  him  the  said  John  Wood  then  and  there  feloniously,  held  the  con- 
-wickedly,  diabolically,  and  against  the  order  of  nature  did  ^^^^  "^  *• 
carnally  know,  and  then  and  there  feloniously,  wickedly, 
diabolically,  and  against  the  order  of  nature,  with  the  said 
John  Wood  did  commit  and  perpetrate  the  abominable  and 
horrid  crime  of"  &c.    The  second  count  charged,  that  the 
prisoner  "feloniously,  wickedly,  diabolically,  and  against 
the  order  of  nature,  was  consenting  to,  and  did  permit  and 
suffer  the  said  John  Wood  feloniously,  wickedly,  diaboli- 
cally,  and  against  the  order  of  nature,  to  have  a  venereal 
affair  with  him  the  said  Henry  Allen,  and  then  and  there 
feloniously,  wickedly,  diabolically,  and  against  the  order 
of  nature,  to  carnally  know  him  the  said  Henry  Allen,  and 
with  him  the  said  Henry  Allen  then  and  there  feloniously, 
wickedly,  diabolically,  and  against  the  order  of  nature,  to 
commit  and  perpetrate  the  detestable,  abominable,  and 
horrid  crime  of"  &c.;  "and  that  the  said  Henry  Allen 
did  then  and  there  feloniously,  wickedly,  diabolically,  and 
against  the  order  of  nature,  commit  and  perpetrate  with 
the  said  John  Wood  the  detestable,  abominable,  and  hor- 
rid crime  aforesaid,"  against  the  statute  &c. 


870  GASES  AT  THE 

1848.  The  facts  proved  were,  that  the  prisoner  induced  John 

Wood,  a  hog  oftwdve  years  of  age,  to  have  carnal  know- 
ledge of  hifl  person,  the  prisoner  haying  been  the  pathic  in 
the  crime. 

The  jury  found  the  prisoner  guilty;  but  the  learned  Ba- 
ron doubted  whether  the  facts  supported  either  count  of 
the  indictment,  and  reserved  the  case  for  the  opinion  of 
the  Judges. 


EXCHEQUEB  CHAMBEK 
1849. 
Jan.  20tA.       BEFOEB  LOEB  DENMAN,  C  J.,  PABKE,  B.,  ALDEBSON,  B.,  OOLEBIDGE, 

J.,  AND  OOLTMAH,  J. 

This  case  was  called  on,  but  no  counsel  appeared  to  ar- 
gue it,  and  on  a  subsequent  day  Lord  Denman,  C.  J.,  said, 
"  In  the  case  of  Henry  Allen,  we  are  all  of  opinion  that 
the  conviction  is  good.'' 


CENTRAL  CRIMINAL  COURT,  12  VICT. 


871 


FEBRUARY  SESSION,  1849. 


BEFOBE  MB.   JUSTICE  CBESSWELL. 


1849. 


Regina  V.  Thomas  Illidqs. 

1^  ORGERY, — ^The  prisoner  was  indicted  for  feloniously 
uttering  a  forged  warrant  for  the  delivery  of  goods,  with 
intent  to  defraud  the  London  Dock  Company.  In  two 
other  counts  the  instrument  was  described  as  a  forged  or- 
der for  the  delivery  of  goods,  and  a  forged  request  for  the 
delivery  of  goods;  and  in  other  counts  the  intent  was  laid 
to  be  to  defraud  Samuel  Vincent  and  another. 

It  was  proved  that  the  prisoner,  on  the  9th  of  January, 
1849,  went  to  the  London  Docks,  and  presented  to  a  clerk 
in  the  service  of  the  Dock  Company,  in  the  Crescent  vault 
wine  department,  a  document  called  a  tasting  order,  of 
which  the  following  is  a  copy: — 


"1242 
a  32. 


To  the  Cooper. 

Vault,  London  Docks,  184 


Permit  self  and  company  to  taste  wines. 
Ex-Traveller  Capt.  Austen  @  Cadiz. 

Entered  by  Williams,  May/  4a 


Mark 

JJO. 

Da 

112/ 
114 

Butts. 


Vincent  &  Pugh. 


Tasted 
Sampled 


Casks  Nw- 
Ditto 


Shewn 


byj 


Feb.2rcL 

A  tasting  order 
to  tjute  wine  in 
the  London 
Docka,  is  an 
order  for  the 
delivery  of 
goods,  the  fbx^ 
^ry  of  which 
ua  felony 
within  the 
Stat.  1  WilL  4, 
c.  60,  s.  10. 

At  the  Lon- 
don Docka,  a 
person  bringing 
a  tasting  order 
from  a  merchant 
having  wine 
there,  is  not  al- 
lowed to  taste 
till  the  order 
has  thesigna- 
tore  of  a  deik 
of  the  Company 
across  it    A. 
uttered  a  tasting 
order  with  the 
merchant's 
name  forged  to 
it»  by  present- 
ing it  to  the 
Company's 
clerk  for  his 
signature  across 
it     The  clerk 
refused  to  sign 
it  :~-Beld,&at, 
in  this  states 
the  order  was 
a  forged  order 
for  the  delivery 
of  goods. 


872  CASES  AT  THB 

1849.  It  was  proved  that  the  course  of  business  at  the  London 

Docks,  with  reference  to  such  orders  is,  that  the  merchant 
who  has  wine  in  the  vaults,  and  wishes  to  enable  a  party 
to  taste  it,  gives  an  order  in  the  form  set  out.  It  is  then 
taken  to  the  clerk,  as  before  mentioned,  and  he  writes  his 
name  across  it,  and  when  it  has  been  so  signed  by  him, 
but  not  otherwise,  the  coopers  of  the  Company  are  autho- 
rised to  act  upon  it,  and  allow  the  party  presenting  it  to 
taste  the  wines  described  in  it  The  instrument  in  ques- 
tion was  presented  to  the  clerk  for  his  signature,  but  he, 
suspecting  it  was  not  genuine,  refused  to  sign  it,  and  said 
he  must  first  send  to  Vincent  &  Pugh.  The  prisoner  sud 
he  would  return  in  half  an  hour,  and  went  away,  but  did 
not  return.  It  was  proved  that  the  signature,  "Yincent 
&  Pugh  "  was  a  foigery,  and  that  the  prisoner  knew  that 
it  was  so. 

Hyddlestofiy  for  the  prisoner,  objected,  firsty  that  a  tast- 
ing order  could  not  be  considered  an  order  for  the  deliveiy 
of  goods;  and  secondly,  that  this  never  was  a  perfect  order, 
nor  was  it  uttered  as  such,  but  was  handed  to  the  clerk 
for  his  signature,  in  order  that  it  might  become  an  avail- 
able tasting  order. 

Cresswbll,  J.,  reserved  these  points  for  the  consideration 
of  the  Judgea 

Verdict— Guilty. 
BaUantine,  for  the  prosecution. 

Huddleston,  for  the  prisoner. 

[Attornies — fF.  C,  Humphrt^s^  and  PdhamJl 


BZCHBQUBB  GHAMBBB. 

^prU  20th.     BEPORE  WILDB,  C.  J.,  ALDBBSON,   R,  WIOHTMAN,  J.,  BOLFB,  B, 

GBESSWELL,  J.,  KSJ>  PLATT,  B. 

Huddleston,  for  the  prisoner. — ^I  submit,  first,  that  a 
tasting  order  is  not  an  order  for  the  delivery  of  goods; 
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ind,  secondly^  that  this  order  was  not  a  complete  instru-      ^  1849. 
Qicnt,  as  it  had  not  been  signed  by  the  clerk  of  the  Com- 
pany.    On  the  first  point,  I  apprehend  that  submitting  an 
article  to  either  of  the  senses,  taste,  smell,  sight,  or  hearing, 
is  not  a  delivery  of  it. 

"WiLDB,  C.  J. — Some  of  these  do  not  destroy  or  dete- 
riorate the  article. 

HuddleaUm, — Suppose  that  it  were  some  strong  scent, 
which  evaporated  on  the  thing  being  opened,  would  that 
be  a  delivery  of  goods  ? 

Wilde,  C.  J. — If  there  was  an  order  to  a  cook-shop  to 
give  a  poor  man  a  dinner,  would  not  that  be  an  order  or 
a  request  for  the  delivery  of  goods  ?  This  is  for  a  glass  of 
wine. 

Huddleston. — If  this  were  an  order  to  deliver  samples, 

I  admit  it  would  be  so,  because  the  person  may  do  what  he 

chooses  with  them.     Here  he  only,  has  the  wine  for  the 

sole  purpose  of  tasting  it,  and  would  not  be  allowed  to 

carry  it  away.     He  has,  therefore,  only  a  limited  control 

over  it    The  other  point  is,  that,  until  this  order  was  signed 

by  the  clerk,  it  was  an  imperfect  instrument:  as,  until  it 

was  so  signed  it  had  no  effect  whatever.     It  appears  from 

East's  Pleas  of  the  Crown  (a),  that  an  order  must  be  made 

by  one  having  authority  to  command :  a  request  imports 

an  asking  not  compulsory  on  the  person  asked ;  and  the 

distinction  between  a  warrant  and  an  order  is  taken  by 

Mr.  Justice  Wightman,  in  the  case  oiRegina  v.  WiUiams  (6). 

A  defective  or  incomplete  instrument  is  not  the  subject  of 

forgery :  Rex  v.  Randall  (c).  Rex  v.  Richards  (d).  Rex  v. 

Pateman  {e).    This  is  the  case  of  a  firm  giving  an  order 

(«)  2  East,  P.  C.  936.  (d)  Id.  193. 

%  Ante,  p.  51.  (e)  Id.  455;  and  see  tho  case 

(c)  Russ.  &  R.  C.  C.  195.  of  lUff.  V.  !Purpin,  ante,  p.  820. 

^Q^ll.  LLL  N.P. 
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ift49.  for  themselves  to  taste,  they  having  no  authority  to  tastr 
their  own  wine  without  the  signature  of  the  clerk  of  tL*. 
Company.  An  order,  too,  must  be  on  some  one  who  had  a 
disposing  power  over  the  goods,  which  the  cooper  had  net 

BaUantiney  for  the  prosecution. — ^I  submit  that  the  docu- 
ment is  an  order  on  the  Dock  Company,  a  warrant  on  xh 
Dock  Company,  and  a  request  to  the  cooper.  It  was  obli- 
gatory on  the  Dock  Company,  as  they  could  not  legaLV 
refuse  to  let  a  merchant  taste  his  own  wine;  but  if  it 
were  not  so,  it  is  a  warrant  which,  although  not  obliga- 
tory on  the  person  to  whom  it  is  addressed,  is  such  an  au- 
thority to  him,  that,  if  he  chooses  to  act  upon  it,  it  b  a 
good  justification  to  him,  as  between  him  and  the  pei?o= 
who  sends  it 

Platt,  R — The  signing  of  the  clerk  is  an  act  of  the 
Company.  Can  an  act  of  the  Company  be  necessary  t.' 
give  validity  to  an  order  on  the  Company? 

BaUantine. — The  signature  of  the  clerk  is  for  the  pro- 
tection of  the  Company,  as  they  wotdd  be  liable  if  they 
attended  to  forged  orders. 

Platt,  R— The  practice  at  the  Bank  of  England,  as 
to  the  transfer  of  stock,  in  some  degree  illustrates  this 
The  attorney  is  not  allowed  to  act  till  he  has  signed  the 
form  at  the  back  of  the  power  of  attorney,  demanding  to 
act,  but  the  offence  of  forging  a  power  of  attorney  would 
be  complete  without  that 


Aldersok,  B. — An  order  for  the  delivery  of  ^ 
given  when  the  party  has  a  right  to  have  the  goods  de- 
livered; a  warrant  is,  when  the  person  has  a  right,  and 
warrants  the  person  who  has  the  goods,  to  deliver  them? 
as  far  as  he  is  concerned ;  and  a  request  is,  when  the  maker 
of  it  has  no  interest  in  the  goods  at  alL 
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HudcUeston,  in  reply. — This  document  would  have  been  i849. 
n  order  if  it  had  been  signed  by  the  merchant  and  the 
lerk;  but  as  it  purports  to  be  signed  by  the  merchant 
nly  it  is  incomplete,  and  if  genuine,  would  have  been  an 
acomplete  order,  and  therefore  an  invalid  instrument  until 
I  had  been  signed  by  the  clerk 

WrLDB,  C.  J.,  delivered  judgment — Upon  consideration,    June  23n?. 
WQ  are  of  opinion  that  the  conviction  in  this  case  was  right. 
Che  first  question  is,  whether  the  instrument  which  the 
jrisoner  uttered,  knowing  it  to  be  forged,  was  an  order. 
Lt  was  directed  to  a  cooper  at  a  particular  vault  in  the 
London  Docks,  and  purported  to  be  signed  by  the  owner 
of  wine  in  that  vault,  and  was  in  this  form :  "  Permit  self 
and  company  to  taste  wines,  ex  Traveller,"  &c.;  which 
must  mean,  permit  the  party  signing,  and  company,  to 
taste.     The  order,  therefore,  to  the  cooper,  to  permit  the 
wines  to  be  tasted,  was  given  by  that  party.     It  is  true  that 
the  order  was  presented  by  the  prisoner  to  a  clerk  of  the 
Company,  in  order  that  he  might  also  affix  his  name  to  it, 
and  without  his  signature  the  cooper  had  no  authority  to 
obey  the  order.    But  it  was  not  the  less  an  order  because 
the  cooper  had  no  authority  to  obey  it.    Again,  assuming 
that  the  signatures  of  both  the  merchant  and  the  clerk  of 
the  Company  were  necessary  to  make  a  perfect  and  efficient 
order,  it  would  be  an  order  by  each  as  soon  as  his  signa- 
ture was  affixed.     If  a  promissory  note  were  made  payable 
to  A.  and  B.,  not  in  partnership,  or  their  order,  so  that  the 
signature  of  both  would  be  requisite  to  make  an  efficient 
indorsement,  a  party  forging  the  indorsement  of  A.,  and 
uttering  the  instrument  to  B.,  for  the  purpose  of  procuring 
his  signature,  would  be  guilty  of  uttering  a  forged  indorse- 
ment: {WinterboUonis  case  (a)).    Upon  the  same  principle, 
^  this  case  we  think  that  the  prisoner  was  guilty  of  utter- 
ing a  forged  order.     The  next  question  is,  whether  it  can 

(/)  1  Den.  C.  0.  R.  41 ;  and  ante,  p.  37. 
L  L  L  2 
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1849.        be  considered  as  an  order  for  the  delivery  of  goods.     Nov, 

although  it  is  true  that  the  quantity  delivered  for  tht; 

purpose  of  tasting  is  very  small,  yet  it  is  impossible  to  sar 

that  it  is  not  an  order  for  the  delivery  of  some  wine;  and, 

as  we  cannot  apply  the  principle  of  de  minimis  non  curst 

lex  to  such  a  transaction,  we  feel  bound  to  say  that  it  was 

an  order  for  the  delivery  of  goods,  and  that  the  rerdict  uf 

guilty  was  right 

Conviction  aflirmed. 


MAY  SESSION,  1849. 


BEFORE  EDWARD  BULLOCK,  ESQ.,   COMHISSIOKSB. 


May  mh.  Regina  V.  Eliza  Cooper. 

An  indictment  JVLlSDEMEANOR — The  second  count  of  the  indictment 
intoSfnS^'  c^^^-^^'  *^^*  *^®  defendant,  "being  an  evil  disposed  per- 
burthen  t^  SOU,  and  intending  to  injure  and  aggrieve  the  inhabitants 
did  unUwfuiiy  of  the  parish  of  Barking,  in  the  county  of  Essex,  and  un- 
of  tender  age  justly  to  burthen  the  said  parish  with  the  charge  and 
and  x^a^ES!?'  ^laintcnance  of  a  certain  female  child  of  very  tender  age, 
way  Uiere  did     to  wit,  of  the  age  of  oue  mouth,  whose  name  to  the  jurors 

nnlawfully  leave  ,  °  i.ii         i  -,    t^i.        ^ 

and  desert  the  aforcsaid  IS  unkuowu,  which  she  the  said  Eliza  Cooper 
groimd^^here,  bad  in  her  care  and  custody,  afterwards,  to  wit,  on  fcc, 
S wchtend^^"^  ^^^^  ^^^^®  ^^^  ^^'•"^^  unlawfully  and  injuriously  did  take, 
age  as  to  be       caHT,  and  convey  the  said  female  child  which  she  so  had 

unable  to  take       .,  .  .1..1  .i  •ii*T^i> 

care  of  herself :  m  her  care  and  custody,  into  the  said  pansh  of  Bancingj 
nTno^t  chl^'ng  ^^  *be  county  of  Essex,  and  within  the  jurisdiction  of  the 
any  criminal  g^y  Court,  and  then  and  there  in  a  certain  open  and  pub- 
lic place  and  common  queen's  highway  there,  called  Barlej 
Lane,  to  wit,  about  the  hour  of  eight  in  the  evening  of  the 
same  day,  unlawfully  did  leave  and  desert  the  said  child 
upon  the  ground  of  and  in  the  said  lane,  contrary  to  her 
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duty  in  that  behalf,  the  said  child  being  of  such  tender  i849. 
ngc  as  aforesaid,  and  unable  to  take  care  of  herself;  against 
the  peace,"  &c.  The^r*^  count  of  the  indictment  alleged 
the  child  to  be  the  prisoner's  own  child;  but  there  was  no 
evidence  to  shew  that,  nor  how  the  child  came  under  the 
defendant's  care  and  custody. 

Verdict — Guilty  on  the  second  count  of  the 
indictment,  but  not  guilty  on  the  first 
count 

The  learned  Commissioner  doubted  whether  the  second 
count  of  the  indictment  was  sufficient  in  law,  and  reserved 
the  case  for  the  consideration  of  the  Judges. 


BXCHEQUSB  OHAHBEB. 

BKPOBB  LOBD  DBNMAN,   C.  J.,   PABKB,   B.,   PATTBSON,   J.,  Ju7ie  2nd. 

COLTHAN,  J.,   AND  VAUOHAN  WILLIAMS,  J. 

This  case  was  not  argued. 

Lord  Denman,  C.  J. — ^The  second  count  of  this  indict- 
tnent  charges  no  offence.  It  alleges  that  she  lefl  a  child 
in  a  certain  parish,  she  intending  to  burden  that  parish; 
but  no  iU-usage  of  the  child  is  charged. 

Pabke,  B. — ^The  indictment  does  not  even  allege  that 
the  child  was  settled  elsewhere;  and,  with  regard  to  the 
want  of  care  of  the  child,  it  does  not  aver  that  the  child 
received  any  damage,  or  was  likely  to  do  so. 

Patteson,  J.,  CoLTMAN,  X,  and  Vaughan  "Willums,  X, 
concurred. 

Judgment  arrested. 


OASES  AT  THE 


AUGUST  SESSION,  1849. 


BBFOBB  HB.  JU8TICB  BfiUL 


Aug.  22iuf.  RbGIHA  V.  HeN&T  SmTTHIES. 

A.  was  indicted  JL  ORGERY. — The  defendant  was  charged  in  the  fr< 
* rinitnaTcourt  count  of  the  indictment  with  forgery  at  common  law,  in 
for  a  fonrery  at   haying  forged  a  consent  of  Richard  Soden  to  act  a^  next 

common  law.  ^         ^ 

He  had  been  on  friend  to  infant  parties  in  a  Chancery  suit,  MUes  y.  Mil€$ 

bail,  and,  imme-       .,.  ii*iT-k*ii^i  i  t 

diateiy  before  With  mtcnt  to  defraud  Richard  Soden;  and  a  second  cooct 
menced,  had  charged  him  with  having  uttered  the  consent,  knowing  i: 
Sil^'^fMt  to  be  forged,  with  the  like  intent 

bail.     There 

SS  A  h^^"*  It  appeared  that  the  defendant,  the  infants,  and  Mr. 
committed  the     Soden,  all  lived  in  Buckinghamshire,  and  that  the  uttering 

ft>njcrv  within        /.i  -iiii*!  i»»i_i»" 

tiie  jurisdiction  Of  the  couseut  was  by  the  defendant  producing  it  before 
buUwSrihat  ^^'  B^es,  the  Taxing  Master,  at  his  office  in  StapleV 
he  ^-as  triable     Inn,  Londou;  but  there  was  no  evidence  at  all  to  shew 

there,  as  being 

"  in  custody  "  where  the  forged  instrument,  or  any  part  of  it,  was  written, 
risdic^on^mdi^  l>ut  evidence  was  given  that  the  defendant  had  said  that 

The  forged  instrument  was  as  follows: — 

"  In  Chancery. 

<<  UiLBS  against  Mjles. 

*'  I  hereby  consent  to  be  next  firiend  to  the  infants,  for 

the  purposes  of  this  suit 

<'  RiCHABD  SODEir/' 

It  was  proved  by  Mr.  Soden,  that  he  never  signed  the 
paper,  but  had  said  to  the  defendant,  that  he  was  very 
willing  to  do  all  he  could  for  the  children,  but  would  oot 
make  himself  responsible  for  any  costs. 

The  defendant  had  been  on  bail|  and  surrendered  ifl 


Eble,  J.,  reserved  the  case  for  the  opinion  of  the  Judges, 
on  the  questions,  "  Firsty  was  the  defendant  indicted  when 
he  was  in  custody,  within  the  stat.  1  Will  4,  a  66,  s.  24, 
he  not  being  shewn  to  be  in  custody  till  the  time  of  the 

(a)  Ant^i  p.  604. 
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discliarge  of  his  bail,  immediately  before  the  commence-        i849. 
ment  of  the  present  trial 

W,  JET.  Cooke,  for  the  defendant,  submitted,  that,  as  to 

the  forgery  there  was  no  evidence  that  it  was  committed 

within  the  jurisdiction  of  this  Court,  or  that  the  defendant 

was  in  custody  within  the  jurisdiction  of  the  Court,  he 

not   having  surrendered  till  the  moment  of  trial,  which 

would,  as  he  submitted,  not  satisfy  the  terms  of  the  stat. 

1  WilL  4,  a  66,  s.  24,  which  made  persons  charged  with 

forgery  triable  in  the  jurisdiction  in  which  they  were  in 

custody ;  and,  with  respect  to  the  uttering,  it  had  been  held, 

in  the  case  of  Begina  v.  BovU  (a),  that  the  uttering  of  a 

forged  instrument,  which  was  only  the  subject  of  forgery 

at  conunon  law,  was  no  offence. 

ByleSy  Serjt,  for  the  prosecution,  contended,  that  the 
Burrender  of  the  defendant  to  take  his  trial  was  a  suffi- 
cient custody  to  give  the  Court  jurisdiction. 

Erle,  J. — I  am  of  opinion  that  there  is  evidence  to  go 
to  the  jury,  both  as  to  the  forgery  and  uttering;  but  I  will 
reserve  the  question  as  to  the  jurisdiction,  if  it  should 
become  necessary. 

The  jury  found,  as  to  the  first  count,  that 
the  defendant  "  was  guilty  of  forgery,  but 
that  there  was  no  evidence  of  its  having 
been  done  within  the  jurisdiction  of  the 
Court;  and,  as  to  the  second  count— 
Guilty.'' 
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trial  ?  If  not,  Secondli/,  is  the  uttering  a  forged  instni- 
ment  with  intent  to  defraud,  where  the  forgery  is  a  mis- 
demeanor at  common  law,  a  misdemeanor  ?" 

Byles,  Serjt,  Bodkin,  and  Huddleston,  for  the  prosecution. 
W.  H.  Cooke  and  Rcbineon,  for  the  defendant 
[Attomies,  TT.  C.  ffumphreytf  aod  JBaina.^ 


BXCEBQUEB  CHAMBER. 

Xov.  20M.     BBFORB  POLLOCK,   C.   B.,   PAEKB,  R,   WIOHTMAN,  J.,   PLATT,   B^ 

AND  TALFOUED,   J. 

Keatingy  for  the  defendant — ^The  forgery  is  not  shewn 
to  have  been  committed  within  the  jurisdiction  of  tie 
Central  Criminal  Court. 

Parke,  B. — ^Why  is  the  conviction  not  good  on  the  first 
count?  The  defendant  was  in  custody  within  the  juris- 
diction at  the  time  of  the  trial.  It  is  exactly  like  the  case 
of  Regina  v.  Whiley, 

Keating. — ^It  appears  by  the  report  of  that  case,  in  Mr. 
Moody's  Crown  Cases  (6),  that  the  conviction  was  there 
held  to  be  wrong. 

Parke,  R — ^It  is  erroneously  reported  by  Mr.  Moody. 
The  conviction  was  held  right  It  was  a  decision  of  Lord 
Chief  Justice  Tindai,  myself,  Baron  Alderson,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Patteson,  Baron  Ottmetf,  Mr.  Jus- 
tice Coleridge,  Mr.  Justice  CoUman,  and  Mr.  Justice  Mauk 
^— Lord  Deninan  thought  the  conviction  wrong. 

Pollock,  C.  B. — l^tdAUnger  also  seems  to  have  agreed 
Vith  the  majority. 

(h)  2  Moo.  C.  0. 166. 
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Iluddleston, — In  Carrington  and  Kirwan  (c),  the  case  is        i849. 
reported  as  your  Lordship  has  stated  it. 

Parke,  B. — That  is  the  correct  report 

Keating, — In  the  present  case  the  jury  find  the  defend- 
ant guilty  of  the  forgery,  but  not  within  the  jurisdiction 
of  the  Court     I  submit  that  that  is  a  special  verdict 

Pollock,  C.  B. — It  is  a  verdict  of  guilty,  with  a  memo- 
randum as  to  this.  A  special  verdict  would  not  be  argued 
here. 

Keating. — I  was  misled  by  the  report  in  Moody's  Crown 
Cases  (d). 

Pabke,  B. — ^That  is  quite  wrong,  which  is  very  seldom 
the  case  with  any  report  of  Mr.  Moody's. 

Judgment  for  the  Crown  on  the  first  count 

(c)  Ante,  Vol.  1,  p.  150.  jurisdiction;  and  aecondlyy  if  it  did 

(d)  In  the  report  of  the  case  of  not,  whether,  when  the  record  was 
Begina  v.  WhUey  (2  M.  C.  C.  186,  made  up,  the  jurisdiction  would 
190),  it  is  stated  that  eight  of  the  not  sufficiently  appear.  ParHxyB., 
Judges  held  the  conviction  wrong ;  AldersaUy  B.,  and  Mauley  J.,  were  of 
but  in  a  corrigendum  inserted  on  opinion  that  the  indictment  alone 
a  slip  (Id.  p.  1),  Mr.  Moody  directs  sufficiently  shewed  jurisdiction ; 
the  words  "conviction  wrong,"  to  Lord  Denman,  C.  J.,  Ttndal,  C.  J., 
be  struck  out,  and  instead,  the  fol-  Litdedcde,  J.,  Bosanquet,  J.,  Pdl- 
lowing  words  to  be  inserted,  "in-  teson^  J.,  Oumeyy  B.,  Coleridgey  J., 
dictmentbad  perse;  but  all  the  and  Cowman,  J.,  beingofacontrary 
Judges,  except  Lord  Benmany  C.  opinion;  but  all  their  Lordships, 
J.;  held  the  objection  cured  by  the  with  the  exception  of  Lord  Den- 
caption,  plea,  <fec.,  and  the  con-  man,  C.  J.,  and  Littledale,  J.,  were 
iriction  good  on  the  whole  record."  of  opinion  that  when  the  record 

The  case  of  Regina  y.  Whiley  was  made  up,  the  jurisdiction  would 
was  considered  at  two  meetings  of  sufficiently  appear,  and  they  there- 
the  Judges;  the  one  in  M.T.,  1840,  fore  held  the  conviction  right, 
the  othCT  in  H.  T.,  1841.  Two  liorA  Denmany  C.  J.,  was  of  a  con- 
questions  were  considered  by  their  trary  opinion  on  this  point,  and 
Lordships:  firHy  whether  the  in-  Littledcdey  J.,  entertained  doubts 
dictment  alone  sufficiently  shewed  on  it. 


CASES  AT  THE 


SEPTEMBER  SESSION,  1849. 


BEPORB  BABOH  PLATT  AICD  MB.  JTJSTICB  YATTGHAH  WHXIAXi. 


Sept.  21^.  Reqina  V.  Thomas  Smith. 

A  letter  written  J.  HREATENING  LETTER— The  prifionepwas  indictei 

to  a  banker,  * 

Btating  thiuit  under  the  stat  7  &  8  Geo.  4>  c.  29,  b.  8,  fop  having  know- 

a  cracksman^  ingly  and  feloniouslj  sent  to  Sir  Walter  Rockcliff  Far- 

to<Iiwand*^3uie  ^\!^^^i  Bart,  and  others,  a  letter  directed  to  them  by  xh^ 

stJ  ^*^  Oiat.  ^*°^^  ^^^  description  of  Messra  Herries,  Farquliar,  &  Cc^ 

if  2502.  are  put  St  JamesVstreet,  demanding  money  of  and  firom  than, 

^n!Jerthe  writer  with  menaces,  and  without  any  reasonable  op  probable 

wiu'pre^cm  the  ^^®5  agahist  the  fopm  of  the  statute.    The  lettep  was  as 

mischief,  but  folloWS: — 
if  the  money  is 
not  put  there, 

il  Tiette^r^d^'        "  Grcntlemen, — ^You  say  that  B.  0.  N.  will  accede  to  the 

with^iufn^er^  tePHis  proposed,  and  send  part  of  the  means  to  any  pkcf 

within  the  stat  which  may  be  named.    You  would  have  had  an  answer 

7  &  8  Geo.  4,  _        ,  ,       ^^  ,  , ,        .  t 

c.  20,  s.  8.  yesterday,  but  was  prevented.    If  you  act  honourably  witA 

sei^^'f^r  ^^  *^^  '^^*  by  ^^1  means  deoeive  me,  or  allow  any  spy 

opinion  of  the  ^q  watch  me,  I  will  save  you  or  perish  in  the  attempt, 

Judges,  counsel  '  ,       ,  . 

can  only  argue  though  I  hazard  my  life  in  so  doing.    I  must  have  means 

stated  ^X  sufficient  at  my  disposal  without  delay,  or  all  will  be  lost 

t^xi  sin  I  ft°^  ^^y  assured  that  20,0001  would  not  cover  the  horrid 

the  case,  imd  catastpophe,  which  would  not  only  stop  your  bank  for  a 

cannot  go  be-  ,  *  ^  m.    * 

yond  that;  but  time,  but,  porhaps,  for  ever,  as  the  books  would  be  all  de- 

m'ent  of\ny  ^  stroycd.    The  match,  that  most  dreadful  and  last  resource, 

materiS^fert  ^  has  been  contemplated  by  the  cracksman  or  captain  of  this 

has  been  omit-  most  horrid  gang,  which  I  fervently  pray  to  be  reHeyed 

ted,  the  counsel  -ri  ii  Aii  iit 

should,  before  firom.     I  havo  ucvcp  yct^  so  help  me  Grod,  done  a  deed  i 

Spt^C  apply  ^^  ^^^^  ^'  ashamed  of;  and  the  only  way  I  can  pri- 

wiw  tri^'^Se  ^^^^^Y  obtain  means  will  be  the  following:— At  the  Lon- 

case,  to  haTo  don  end  of  Kensington  GardonSi  on  the  Enightsbridje 

such  fSact  insert* 
cd. 
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ide,  there  is  a  dyke  slope,  which  divides  the  Gardens  from        i849, 
)he  Park  and  a  carriage  road,  where  the  roads  meet  as  you 
;um  to  ride  or  drive  across  the  bridge.    It  is  a  short  dis- 
tance from  the  first  lodge  where  the  keeper  remains  within 
the  gardens.     On  looking  up  the  dyke,  you  will  see  large 
iron  pipes  which  convey  water  into  the  pond.    A  large 
elm-tree   stands  in  the  middle  of  this  road  betwixt  the 
Park  and  Gardens.    There  is  sufficient  room  under  the 
first  pipe  to  conceal  a  small  bag.    If  you  will,  therefore, 
send  a  man  you  can  confide  in,  and  lodge  beneath  that 
pipe  250  sovereigns,  unseen  by  mortal  eye,  I  swear  most 
solemnly  by  Almighty  God,  to  prevent  the  evil,  if,  when 
I  have  completed  my  task,  and  inform  you  all  is  safe,  or 
denounce  the  villains,  you  will  let  me  have  260  more, 
which,  if  God  prosper  me,  I  will  repay  with  gratitude,  as  I 
cannot  get  into  business  for  less  than  500Z.  to  obtain  a 
respectable  Uving.    Let  the  money  be  lodged  to-morrow 
(Saturday)  morning,  by  half-past  eleven  o'clock,  but  not 
one  moment  sooner,  and  all  shall  be  well  witU  you;  but  if 
I  am  at  all  deceived  in  any  possible  way,  all  must  fall 
upon  yourselves.'' 

At  the  close  of  the  case  for  the  prosecution, 

Bodkin,  for  the  prisoner,  submitted,  that  the  letter  set 
forth  in  the  indictment  did  not  amount  to  a  letter  demand- 
ing money  with  menaces,  within  the  meaning  of  the  stat 
7  &  8  Geo.  4,  c.  29,  s.  8. 

Platt,  B.,  and  Vaughan  Williams,  J.,  both  thought  that 
it  did;  but  reserved  the  case  for  the  consideration  of  the 
Judges,  on  the  question,  "  whether  the  letter  was  such  as 
to  be  within  the  statute." 

Bodkin  addressed  the  juiy  for  the  prisoner,  and  con- 
tended, that,  on  the  evidence  in  the  case,  there  was  no 
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sufficient  proof  that  the  prisoner  was  the  person  vho  hai 
sent  the  letter. 

Verdict—Guilty. 
BaUantine,  for  the  prosecution. 

Bodkin,  for  the  prisoner. 

[Attomies,  Bush  dt  MuUin^tj  and  WorUner.2 


EXCHEQUBB  CHAHBEB. 

•lOPil")  

JanlOth,       BEFOEE  WILDB,   C.  J.,  ALDEBSON,  R,  WIQHTMAK,  J.,    PLATT,  B, 

AND   VAUGHAN  WILLIAMS,  J. 

Bodkin,  for  the  prisoner. — ^This  indictment  is  foundel 
on  the  Stat.  7  &  8  Geo.  4,  c.  29,  s.  8;  and  I  submit^  that 
the  question,  whether  this  letter  was  one  which  was  with- 
in the  statute  or  not,  should  have  been  left  to  the  jury. 
In  a  series  of  authorities  on  a  former  statute  on  this  sub- 
ject, it  is  laid  down,  that  whether  a  letter  be  a  threatening 
letter  or  not  is  a  question  for  the  jury. 

WiQHTMAN,  J. — ^You  are  not  at  liberty  to  go  into  that,  as 
the  case  is  stated  for  our  opinion. 

WiLDB,  C.  J. — If  the  case  is  not  fully  stated,  you  should 
have  applied  to  the  learned  Judge  who  tried  it,  to  insert 
what  you  wish. 

Bodkin,— 1  did  not  know  that  a  case  reserved  for  the 
opinion  of  the  Judges  could  be  amended. 

Wilde,  C.  J. — The  bar  shoidd  well  understand,  that,  if 
there  is  any  material  omission  in  a  case  reserved,  the 
counsel  should,  before  the  case  comes  on  for  argument,  ap- 
ply to  the  learned  Judge  who  tried  it,  to  insert  the  matter 
omitted.  I  have  had  such  applications,  and  I  have  acceded 
to  themi    With  respect  to  these  cases^  there  can  be  onl;- 
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one  object,  which  is,  that  the  points  should  be  raised  in  as        i850. 
complete  a  manner  as  possible. 

Bodkin. — ^Maj  I  not  ask  to  have  the  case  altered  in  this 
respect? 

WiGHTMAN,  J. — You  should  have  gone  to  the  jury  on  the 
question,  whether  this  was  a  letter  within  the  statute,  or, 
at  all  events,  have  asked  to  do  so. 

Wilde,  C.  J. — ^You  are  here  only  at  liberty  to  argue  the 
question  stated  in  the  case,  upon  the  facts  stated  in  the 
case. 

Bodkin, — The  letter  does  not  contain  any  menace  of  the 
writer;    and  I  apprehend  that  the  true  rule  is  that  laid 
down  by  Lord  EUenborough  in  the  case  of  Reoj  v.  Souther- 
toil  (a),  in  which  his  Lordship  says  (b),  "  To  obtain  money 
under  a  threat  of  any  kind,  or  to  attempt  to  do  it,  is,  no 
doubt,  an  immoral  action;  but,  to  make  it  indictable,  the 
threat  must  be  of  such  a  nature  as  is  calculated  to  over- 
come a  firm  and  prudent  man."    "  It  must  be  a  threat  of 
such  a  kind  as  will  sustain  an  indictment  at  common  law, 
according  to  one  case,  either  attended  with  duress,  or,  ac- 
cording to  others,  such  as  may  overcome  the  ordinary  free 
will  of  a  firm  man,  and  induce  him,  from  fear,  to  part  with 
his  money.''    The  letter  in  the  present  case  much  resem- 
bles that  in  the  case  oiRex  v.  Pickford  (c),  which  was  held 
not  to  be  a  threatening  letter  within  the  statute. 

BaUantiney  for  the  prosecution. — That  case  is  also  report- 
ed in  Greaves's  edition  of  Russell  on  Crimes  (d).  Mr. 
Greaves  was  counsel  for  the  prosecution,  and  he  adds  a 
manuscript  note  of  Mr.  Justice  Bayley  (e),  that  "Tindal,  C. 


(a)  6  Eaat,  126.  (d)  Vol.  2,  p.  716. 

{h)  Id.  140,  141.  (e)  Id.  p.  717,  n.  (i), 

W  4  0.  &  P.  227» 
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1860.  J.,  Oarrow,  R,  Park,  J.,  and  Basanquet,  X,  thought  this  a 
letter  demanding  money  with  menaces;  the  other  eirfit 
Judges  inclined  to  a  contrary  opinion/' 

Vauohan  Williams,  J. — It  may  be,  that  in  that  case  the 
Judges  thought  that  there  was  no  demand,  and  that  there 
was  a  doubt  whether  there  was  a  threat 

Alderson,  R — Just  consider  this  expression :  "If  I  am 
at  all  deceived  in  any  possible  way,  all  must  fall  upi^n 
yourselves."  We  need  not  decide  anything  about  the  case 
of  Rex  V.  Pickford,  and  yet  may  hold  this  to  be  a  threaten- 
ing letter. 

Bodkin,  in  reply. — ^If  this  letter  was  a  true  communica- 
tion, it  is  a  meritorious  one.  If  it  was  a  false  conmiunica- 
tion,  it  is  an  attempt  to  get  money  by  a  false  statement; 
but  it  contains  no  menace  on  the  part  of  the  prisoner,  and 
does  not  contain  such  a  threat  as  would  affect,  or  be  likelj 
to  affect,  any  banker  with  the  smallest  apprehension. 

WiLDB,  C.  J. — I  cannot  persuade  myself  into  a  doubt 
that  this  letter  contains  that  sort  of  demand  which  this 
Act  of  Parliament  contemplates.  The  question  is,  whether 
money  is  asked,  and  whether,  in  the  event  of  its  not  being 
given,  the  person  written  to  is  told  that  mischief  will 
happen.  My  learned  Rrothers  and  myself  all  think  that 
the  provisions  of  the  Act  of  Parliament  are  satisfied  by  a 
letter  asking  money,  and  using  expressions  calculated  to 
make  the  other  person  part  with  it  against  his  will,  under 
the  impression  that  mischief  will  happen  if  the  application 
for  the  money  is  not  complied  with.  A  passage  has  been 
cited  from  Lord  Mlenboraugh,  to  shew  that  the  threat  must 
be  such  as  to  affect  a  firm  man.  This,  we  think,  rather 
refers  to  the  nature  of  the  threat  than  to  the  strength  of 
the  nerves  of  the  person  threatened.  The  writer  of  this 
letter  threatens  cracksmen,  which,  I  presume,  means  bujifr- 


CENTRAL  CRIMINAL  COURT,  13  VICT.  887 

XT3,  the  burning  of  a  banker's  books,  and  the  stopping  1650. 
»f  his  bank;  and  the  writer  says,  "If  you  give  me  money 
t  shall  not  happen ;  if  you  do  not  give  it,  it  will.'"  Now, 
without  at  all  interfering  with  Pickford*8  ccw6,  (for  the 
rase  of  every  letter  must  depend  much  on  its  own  circum- 
stances), I  think  that  a  letter,  in  which  the  writer  says 
that  a  certain  evil  will  happen  to  you  if  you  do  not  give 
me  money  to  prevent  it,  but  if  you  do  give  the  money,  it 
will  not  happen,  is  within  the  Act  of  Parliament  that  has 
been  referred  to,  and  my  learned  Brothers  authorise  me  to 
say,  that  their  opinions  coincide  with  my  own.  The  con- 
viction must  be  affirmed. 

Judgment  for  the  Crown. 


OCTOBER  SESSIONS,  1849. 


BEFORE   POLLOCK,   0.   B.,   HAULE,   J.,   AKD  CRESSWELL,   J. 


1849. 

Regika  V.  Frederick  George  Manning  and  Maria  his  Wife.     Oct.  26th. 


M 


URDER. — ^The  prisoners  were  jointly  indicted  for  the  An  alien  wo- 

murder  of  Patrick  O'Connor,  by  shooting  him  with  a  pis-  mwri^  a  Bri- 

tol:  in  other  counts  the  death  was  charged  to  have  been  not^^titTcd'  on 

by  fracturing  his  skull  by  a  crowbar,  and  by  suffocation,  ^f  ^^  ^^f » 

felony,  to  be 

Both  prisoners  pleaded  not  guilty;  but  Bcdlantiney  for  tried  by  a  jury 
the  prisoner  Maria  Manning,  claimed  a  jury  de  medietate  iinM»."^  ^ 

linguae.  WheUieran 

°  alien,  who  is  in- 

dicted jointly 

It  appeared  that  she  was  born  at  Lausanne,  in  Switzer-  with  a  Bntiuh 
land,  and  in  the  year  1847  was  married  to  the  male  pri-  iLy,  thereby^ 
Boner,  a  natural  bom  subject  of  this  realm.  legro&g^" 

tried  by  a  jury 

BaUantine  and  Parri/,  for  the  prisoner  Maria  Manning,  f^^^,,,^^ 

[Bui  held, 
in  9wendmi>*9  ease,  (14  St  Tr.  659),  that  he  did  not;  Bmr^t  eate,  Hoore,  557,  amb,  cont.] 
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1849.  referred  to  the  stat.  28  Edw.  3,  c.  13,  and  6  Geo.  4,  a  50,  s.  r  7 
which  give  to  aliens  the  right  of  being  tried  by  a  jurv  -l- 
medietate  lingnas;  and  submitted,  that  the  stat.  7  &  S  Met 
c.  66,  was  intended  to  confer  new  privileges,  create  ne'7 
rights,  and  not  to  take  awaj  any  privil^e  which  existei 
before;  and  they  cited  the  case  of  Doe  d.  Thomas  v.  Ac'- 
lam  (a),  as  shewing  that  an  alien  cannot  divest  himself  • : 
that  status,  without  the  consent  of  the  government  to 
which  he  or  she  belongs. 

Jervis,  A.  G.,  for  the  Crown,  contended,  Jirsty  that  the 
female  prisoner  having  married  a  natural  bom  subject,  sho 
was  herself  naturalized,  under  the  stat  7  &  8  Vict  c.  66. 
a  16,  by  which  it  is  enacted,  "  That  any  woman  married  or 
who  shall  be  married  to  a  natural  bom  subject  or  pers«m 
naturalized,  shall  be  deemed  and  taken  to  be  herself  na- 
turalized, and  have  all  the  rights  and  privileges  of  a  na- 
tural born  subject;"  and,  secondly ,  that,  even  if  she  were 
an  alien,  she  was  not  entitled  to  be  tried  by  a  jury  dc 
medietate  lingua;,  she  being  indicted  jointly  with  a  Britkh 
subject,  and  had  thereby  lost  the  privilege.  And  for  this 
he  cited  Barres  case  (b). 

(a)  2  B.  <k  0.  779.  before  the  statate,  and  u  ihej 

(b)  Moore,  557,  Mich.  40  &  41  now  will  have  if  they  demanii  not 
Eliz.  The  report  of  that  case  is  this  per  medietatem  lingiue ;  anJ 
to  the  following  effect : —  it  seems,  in  the  case  of  privilege. 

The   Attorney    of  the  Queen  where    one   defendant   demandd 

filed  an  information  in  the  £x-  privilege,  and  the  Court,  as  to  hii 

chequer  against  Barre,  and  divers  companion,  cannot  hold  the  plea, 

other  merchants,  of  whom  some  there  he  shall  bo  ousted  of  hh 

were  aliens,  others  English.     Af-  privilege  sic  hie. 

ter  issue  the  aliens  prayed  trial  per  The  case  of  Haagen  Siaendaen  ahJ 

medietatem  linguse.    The  Court  0£^<,(14St.Tr.559,)tried&tlar 

advised  with  all  the  Justices  of  in  the  Court  of  Queen's  Bench,  in 

England ;  and,  in  the  end,  it  was  1702,  before  iZoft,  C.  J.,  and  /W- 

adjudged  that  they  should  not  eK,  Ptww,  and  C^cwW,  Js.,  appears 

have  trial  per  medietatem  lingua),  to  be  much  more  nearly  in  point 

for  the  English  who  are  defend-  The    indictment   there    chai^ 

ants  with  them  cannot  have  this  HaagenSwend8en,SarahBaynton, 

trial ;  but  the  aliens  can  have  Jo^"^  Hartwell,  and  John  Spurr, 

trial  by  all  English,  as  they  had  Jointltf,  with  the  then  capital  fe- 
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POI-I.OCK,  C.  B. — It  appears  to  me  that  the  statute  of 
''ictoiia  is  an  answer  to  the  application.  I  forbear  going 
ito  the  other  answer  offered  on  the  authority  of  the 
ecision  in  the  Exchequer.  I  should  not  like  to  adopt 
lastily,  and  without  much  more  consideration,  the  deci- 
ion  there  given  as  applicable  to  the  present  case,  and,  if  it 
ested  upon  that  alone,  I  should  certainly  desire  further 
ime  to  consider;  but  it  appears  to  me  that  the  statute  of 
Victoria  is  a  complete  answer  to  the  application.  By  that 
statute  the  wife  of  a  natural  bom  subject  becomes  natural- 
ized. The  expression  of  the  statute  is,  "  any  woman  mar- 
ried,''  that  is,  already  married,  "  or  who  shall  be  married 
to  a  natural  bom  subject,  or  person  naturalized,  shall  be 
deemed  and  taken  to  be  herself  naturalized,  and  have  all 
the  rights  and  privileges  of  a  natural  bom  subject."  The 
obvious,  plain,  and  natural  inference  from  that  appears  to 


1849. 


lony  of  haying  feloniously,  vio- 
lently, and  against  her  will,  taken 
away  Pleasant  Bawlins,  an  heir- 
ess, with  intent  to  procure  her 
marriage  with  Haagen  Swensden. 
This  prisoner,  heing  a  foreigner, 
"  daimed  <u  his  right "  a  jury  de 
medietate  lingu8D,  (here  called  a 
party  jury  ),which  was  allowed  him; 
and  a  juzy  consisting  of  half  aliens 
was  sworn.  The  other  prisoners 
were  English. 

"  SoUeitor-Oeneral  (Sir  Simon 
Harcourt). — Is  it  not  your  Lord- 
ship's pleasure  to  call  the  other 
jury?  The  facts  are  so  twisted 
together,  and  have  such  a  depend- 
ence one  upon  another,  that  there 
will  he  an  inconvenience  to  us,  if 
it  be  otherwise. 

"Serjt.  2)am«K.— They  may 
Btand  at  the  har  themselves. 

"  Mr.  Montague. — ^Or  else  it  will 
break  our  evidence.  They  may 
stand  on  the  other  side. 

VOU IL  MM 


"  L.  C.  J.  H6U.Se  must  he 
tried  single:^    (Id.  p.  661.) 

The  trial  of  Haagen  Swensden 
then  proceeded,  and  he  was  tried 
by  a  jury  of  half  aliens ;  but  the 
learned  counsel  before  mentioned 
must  have  been  all  engaged  for 
the  prosecution,  for  the  prisoner 
says,  (Id.  p.  661),  "Pray,  my 
Lord,  let  me  have  pen  and  ink ;  I 
am  not  allowed  counsel."  The 
prisoner  Haagen  Swensden  was 
found  guilty ;  and  the  next  trial 
is  that  of  Sarah  Baynton,  John 
Hartwell,  and  John  Spurr,  (Id.  p. 
697),  who  were  tried  on  the  same 
indictment  by  a  jury  of  all  Eng- 
lishmen. 

Mrs.  Baynton  was  convicted, 
and  the  others  acquitted;  but 
Mrs.  Baynton  was  found  enciente 
by  a  jury  of  matrons.  It  appears 
that  Haagen  Swensden  was  exe- 
cuted, and  Mrs^aynton  reprieved. 
(Id.  p.  634.) 

M  N.  P. 
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1&49.  me  to  be,  that  she  should  be  considered  exactly  as  if  die 
had  been  naturalized  by  Act  of  Parliament,  or  as  if  she 
had  been  a  natural  born  subject;  and  the  question  is, 
whether  she  can  now  claim  a  jury  de  medietate  linguae  for 
herself,  it  being  clear  that  her  husband,  who  ifi  a  natural 
bom  subject,  cannot  be  tried  by  a  jury  so  constitoted 
There  is  in  Bacon's  Abridgment  an  authority  to  this  ex- 
tent: ''It  hath  been  holden  that  denizens  so  made  by 
letters  patent,  are  denizens  within  the  meaning  of  this 
statute''  (c)  [of  Edward  the  Third.]  It  appears  to  me  h.  far- 
tiori,  that  a  person  made  a  denizen,  or  rather,  naturalized 
by  Act  of  Parliament,  would  be,  within  the  intent  of  the 
statute,  a  natural  bom  subject  The  language  of  the  sta- 
tute of  Edward  the  Third  (and  all  the  modem  statute  does, 
is  to  leave  the  rights  created  under  that  statute  unim- 
paired) is,  ''that  in  all  manner  of  inquests  and  proofs  which 
be  to  be  taken  or  made  amongst  aliens  and  denizens,"  "  al- 
though the  king  be  party,"  the  one  half  of  the  inquests  or 
proof  shall  be  denizens,  the  other  half  aliens.  The  ques- 
tion therefore  is,  whether  there  be  an  issue  to  be  taken  be- 
tween our  soyereign  Lady  the  Queen  and  two  persons,  one  of 
whom  is  a  denizen,  or  natural  bom  subject,  and  the  other  an 
alien.  The  statute  says,  that  persons  in  the  situation  of  Maria 
Manning  are  to  be  deemed  and  taken  to  be  naturalized; 
and  I  find  it  laid  down  in  Hawkins ((2)  in  these  words:  "It 
is  holden,  that  by  'denizens'  in  this  statute  are  meant  not 
only  those  that  are  born  within  the  king's  l^ance,  but  also 
those  that  are  made  denizens  by  the  king's  letters  patent" 
It  is  said  that  the  statute  intended  to  confer  privil^es,  and 
not  to  take  away  any  privileges  which  existed  before;  but 
it  appears  to  me,  that  the  answer  to  it  is  this:  the  statiu 
of  the  party  is  altered.  All  the  privileges  that  are  intended 
to  be  preserved  are  personal,  and  are  referred  to  in  the 
14th  section  of  the  statute,  but  the  privilege  of  being  tried 
by  a  jury  de  medietate  linguae  is  not  the  individual  per- 
sonal privilege  of  the  prisoner:  it  is  the  privil^e  of  the 

{c)  Bac.  Abr.  tit.  "Juries,"  E.  8,  p.  569.   {d)  2  Hawk.  P.  C,  ch.  43,  s.  39. 
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status  to  vliich  she  belongs:  it  is  from  her  being  an  alien ;  1849. 
ceasing  to  be  an  alien  she  ceases  to  have  that  privilege, 
and  it  is  not  necessary  to  take  that  privilege  away  by  ex- 
press words:  it  is  sufficient  to  alter  her  status;  the  moment 
she  ceases  to  be  an  alien,  the  inquest  to  be  taken  ceases  to 
be  an  inquest  between  our  sovereign  Lady  the  Queen  and 
an  alien :  it  is  now  an  inquest  between  our  sovereign  Lady 
the  Queen  and  two  persons,  her  natural  subjects;  and  there- 
fore the  trial  must  be  conducted  in  the  ordinary  way,  by  a 
jury  of  the  country. 

M  AXTLE,  J.,  and  Cbesswell,  J.,  were  of  the  same  opinion. 

The  trial  proceeded  in  the  usual  course  as  to  both 
prisoners. 

The  jury  found  both  the  prisoners  Guilty. 

Pollock,  C.  B.,  reserved  the  case  for  the  consideration 
of  the  Judges,  on  the  question,  "  was  the  female  prisoner 
entitled  to  a  jury  de  medietate  linguae?" 

Jervis,  A.  G.,  Clarkson^  Bodkin,  and  Glerhy  for  tlie  Crown. 

WUhinSy  Serjt.,  Chamocky  and  8.  Saunders,  for  the  pri- 
soner George  Frederick  Manning. 

BaUantine  and  Parry  for  the  prisoner  Maria  Manning. 
[Attomies,  Solicitors  for  the  Treasury^-Binm^Sohmmi,'] 


BXCHBQUEB  OHAHBBB. 

BEFORE  WILDE,  C.  J.,   POLLOCK,  C.  B.,   COLEBIDOE,  J.,   ROLFE,  B.,       Nov.  1th. 
CRESSWELL,  J.,   AND   PLATT,  B. 

BaUantine,  for  the  prisoner  Maria  Manning. — The  stat 
28  Edw.  3,  c.  13,  gave  to  aliens  the  privilege  of  a  jury  de 

M  M  M  i2 
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1849.        medietate  linguas,  and  that  privilege  was  continued  to 
them  by  the  stat  6  Geo.  4,  c.  50,  &  47,  by  which  it  is 
enacted,  ''  that  nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  deprive  any  alien  indicted  or 
impeached  of  any  felony  or  misdemeanor  of  the  right  of 
being  tried  by  a  jury  de  medietate  linguas,  but  that,  on  the 
prayer  of  every  alien  so  indicted  or  impeached,  the  sheriff' 
or  other  proper  minister  shall,  by  command  of  the  Comt, 
return  for  one-half  of  the  jury  a  competent  number  of  aliens, 
if  so  many  there  be  in  the  town  or  place  where  the  tii&I 
is  had,  and  if  not,  then  so  many  aliens  as  shall  be  found 
in  the  same  town  or  place,  if  any;  and  that  no  such  alien 
juror  shall  be  liable  to  be  challenged  for  want  of  freehold, 
or  of  any  other  qualification  required  by  this  Act,  but 
every  such  alien  may  be  challenged  for  any  other  cause, 
in  like  manner  as  if  he  were  qualified  by  this  Act."    The 
female  prisoner  complains  that  she  has  not  been  tried  by 
persons  who  ought  to  have  composed  the  jury;  and  it  is 
said,  that,  by  the  stat  7  &  8  Vict  c.  66,  &  16,  she  is  de- 
prived of  the  privilege  of  being  tried  by  a  jury  de  medie- 
tate linguae,  by  a  sort  of  side  provision,  as  that  statute  is 
wholly  silent  on  the  subject  of  juries.     Mr.  Chitty  says  (c), 
"Besides  the  ordinary  special  jury  there  is  another  de- 
scription of  jury,  which  aliens  and  denizens  are,  by  the 
singular  humanity  of  the  English  law,  entitled  to  demand. 
This  is  denominated  a  jury  de  medietate  linguas.''     Tbe 
word  '  denizen'  does  not  occur  in  the  stat  6  Grea  4,  c  50; 
the  law  therefore  stands  now  as  to  aliens  only.    It  appears 
from  Hale's  Pleas  of  the  Crown  (/),  that  an  alien  may 
challenge  the  array  for  want  of  aliens  returned  to  be  of 
the  jury.    But  the  statute  does  not  point  out  any  mode  of 
deciding  whether  the  person  be  an  alien  or  not';  and  it 
seems,  that  if  a  person  alleged  that  he  was  an  alien,  a 
jury  de  medietate  would  be  impannelled.     On  all  other 
collateral  issues  a  mode  is  pointed  out  by  which  they  maj 

(e)  1  Chit.  Cr.  L,  626.  (/)  2  H.  P.  C.  271. 
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be  tried ;  but  I  find  no  mode  pointed  out  by  which  the        1349. 
questions  of  alien  or  no  alien  can  be  tried ;  and  I  sub- 
mit  that  there  was  no  right  to  put  an  accused  person 
on  proof  of  alienage,  but  that  she  is  entitled  to  a  jury 
de   medUetate  linguas  on  demanding  it;  and,  before  the 
stat.  7  &  8  Vict  c.  66,  the  female  prisoner  would  haye 
had  such  a  jury  as  a   matter  of  course.     The  questions 
then  are,  firsts  has  that  statute  taken  away  the  privilege; 
or^   secondly^  has  the  female  prisoner  lost  it  by  being 
jointly  indicted  with  another,  who  is  not  an  alien?    On 
the  second  question,  Barre'a  case  (g)  has  been  relied  on. 
In  that  case  it  does  not  appear  for  what  the  informa- 
tion against  the  defendants  was.    It  could  not  have  been 
for  felony  or  misdemeanor,  as  it  was  in  the  Exchequer; 
and  if  the  joining  of  one  not  an  alien  in  the  indictment, 
would  cause  the  alien  to  lose  the  privilege,  the  Crown 
might  always  deprive  the  alien  of  this  privilege.     There  is 
nothing  in  any  of  the  statutes  to  shew  that  this  is  so ;  and 
if  an  alien  and  a  British  subject  are  jointly  indicted,  there 
is  no  reason  why  they  should  not  be  tried  separately.    This 
is  a  joint  and  several  indictment,  and  nothing  has  been 
pointed  out  to  shew  the  necessity  of  trying  both  the  priso- 
ners together;  with  respect  to  the  stat  7  &  8  Vict  c.  66,  s. 
16,  it  is  true  that  that  enacts  that  the  wife  of  a  natural  bom 
subject  shall  be  deemed  naturalized;  but  it  goes  on  to  add, 
"and  have  all  the  rights  and  privileges  of  anatural  bom  sub- 
ject;'' which  means  that  she  shall  have  all  the  rights  and 
privileges  of  natural  bom  subjects,  but  not  be  deprived 
of  any  of  the  privileges  which  she  had  before  the  statute, 
the  object  of  the  statute  being  to  confer  privileges,  but  not 
to  take  away  any;  and  if  the  privilege  is  to  be  taken  away, 
there  should  be  some  act  done  on  the  part  of  the  alien, 
similar  to  a  person  applying  for  naturalization  by  an  Act 
of  Parliament;  and  the  Legislature,  if  the  privilege  were 
intended  to  bo  taken  away,  would  have  taken  it  away  by 

(g)  Moore,  557^ 
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1849.  express  words,  and  not  by  inference  only,  and  that»  toa 
in  an  Act  passed  to  give  privil^es  instead  of  taking  them 
away.  In  Comyn's  Digest  (K)  it  is  said,  that  "though  alieiii 
are  subject  to  the  laws,  and  in  enormous  offences,  as  mur- 
der, &a,  are  liable  to  the  ordinary  course  of  justice,  ve: 
it  may  be  too  harsh  to  punish  them  on  a  local  statute 
Thus,  a  French  prisoner  indicted  of  privately  stealing  horn 
the  shop,  was  acquitted  of  that  by  the  direction  of  the 
Judge,  and  found  guilty  of  larceny  only/' 

CiUBSSWBLL,  J. — ^I  think  there  is  some  comment  on  it 

JerviSf  A.  6. — It  is  that  the  Judge  shewed  more  hu- 
manity than  discretion. 

BdUantine. — ^If  it  had  been  intended  by  the  Legislature 
to  affect  the  trial  by  jury  by  the  stat  7  &  8  Vict,  c  66,  it 
would  have  been  done  by  express  words,  in  the  same  man- 
ner in  which  restrictions  as  to  naturalization  are  contained 
in  the  stats.  12  &  13  Will  3,  c.  2;  1  Geo.  1,  stat  2,  c.  4; 
and  14  Geo.  3,  c.  84;  but  it  is  manifest  that  the  stat  7  J: 
8  Vict  c.  66,  was  passed  much  more  with  a  view  to  pro- 
perty than  to  personal  rights. 

S.Saunders,  for  the  prisoner  George  Frederick  Mi- 
ning, declined  to  address  the  Court 

JerviSf  A.  G.,  for  the  Crown. — If  the  prisoner  Ham 
Manning,  not  being  entitled  to  a  jury  de  medietate  lingus> 
had  been  tried  by  a  jury  so  constituted,  it  would  luTe 
been  a  mis-triaL 

CoLERmoE,  J. — If  there  had  been  an  allegation  on  the 
record,  that  she  was  an  alien,  and  that  were  not  denied; 
would  it  have  been  a  mis-trial? 

Wilde,  C.  J. — It  would  then  have  appeared  that  she 

(A)  Com.  Big.  tit.  <<  AUen,"  a  S^^JdDdMclimt'iecue,  Fost.  Gr.  L.  188,n. 
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was  an  aKen;  but  it  would  also  have  appeared  on  the  re-        1849. 
cord  that  she  was  the  wife  of  Manning,  who  was  not  so. 

Jervis^  A  G. — ^I  apprehend,  that,  on  the  true  construc- 
tion of  the  Stat.  7  &  8  Vict  a  66,  the  female  prisoner  was 
not  entitled  to  be  tried  by  a  jury  de  medietate  linguae; 
and  that  Barre'a  case  is  good  law;  and  that  a  foreigner 
indicted  -with  an  Englishman  cannot  have  a  mixed  jury. 
In  Barre'a  case,  the  information  cannot  be  found;  but 
the  case  decides,  that  a  foreigner  loses  the  privilege  when 
he  is  a  co-defendant  with  an  English  subject    In  the  case 
of  a  peer  and  a  commoner  indicted  together,  the  privilege 
is  allowed,  because  each  class  is  to  be  tried  by  its  peers, 
and  it  is  not  a  mere  question  of  privilege.    The  first  sta- 
tute on  the  subject  of  the  jury  de  medietate  linguee  is  the 
Stat  27  Edw.  3,  stat  2,  c.  8(*);  and  by  that  statute,  if 
plea  be  moved  before  the  mayor  of  the  staple,  and  an  in- 
quest is  to  be  taken,  ''if  both  parties  be  aliens,  it  shall  be 
tried  by  aliens;  if  both  parties  be  denizens,  it  shall  be 
tried  by  denizens;  and  if  the  one  party  be  denizen  and 
the  other  party  alien,  the  one-half  of  the  inquest  or  of  the 
proof  shall  be  of  denizens  and  the  other  half  of  aliens."" 
Then  comes  the  stat  28  Edw.  3,  c.  13,  by  which  it  is  enacted, 
"  that,  in  all  manner  of  inquests  and  proofs  which  be  to 
be  taken  or  made  amongst  aliens  and  denizens,  be  they 
merchants  or  other,  as  well  before  the  mayor  of  the  sta- 
ple as  before  any  other  justices  or  ministers,  although  the 
King  be  party,  the  one-half  of  the  inquests  or  proof  shall 


(0  The  following  entry,  of  the  deratum  est  qd.  Dns.  Rex  recu- 

reign  of  Edward  the  First,  seems  peret  versus  Edm.  de  MortuoMari 

to  shew  a  sort  of  approach  to  a  terciam  partem  commoti  de  Men- 

jury  de  medietate  lingpise : —  nuett  in  WestwaUia  quam  Me- 

"  Trinitat.  anno  decimo  nono  red jth  ap  Owen  de  Bege  tenuit  in 

[Edw.  1.]  apud  KoTum  Castrum  capite  et  quam  forisfecit  in  guer- 

Bup-  Tynam.  ra  contra  Begem — Bot.  15."   Ah- 

"  Heref.— ./Sfej?.  ex  A7i^l.  et  Sex.  hrev.  Plac.,  p.  227. 
^.^aUiajur.  kc*    Ideo  consi- 
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1849.  be  of  denizens  and  the  other  half  of  aliens.''  The  word 
"denizens"  here  evidently  means  English.  Neither  of 
these  statutes  appears  to  contemplate  the  case  of  mixt^ 
plaintiffs  or  mixed  defendants;  but  in  both  of  them  the 
word  "  denizens"  must  mean  subjects. 

WiLDB,  C.  J. — Not  denizens  by  letters  patent^  but  deni- 
zens by  birth. 

JerviSf  A.  G. — ^In  Brooke's  Abr.  (j),  it  is  said,  that  "de- 
nizens are  as  well  those  who  are  English  bom,  as  tho&e 
who  were  aliens  and  are  made  denizens  by  the  King  by 
his  letters  patent;"  and  "that,  where  two  aliens  were  at 
issue,  it  was  awarded  that  it  should  be  tried  by  all  Eng- 
lish; but  if  alien  and  denizen  are  at  issue,  this  shall  be 
tried  by  English  and  aliens "(i).  Here  the  term  "de- 
nizen" is  applied  to  natural  bom  subjects  as  well  as  to 
denizens  by  letters  patent;  and  it  also  appears,  that,  on  an 
issue  in  civil  matters,  if  the  foreigner  will  not  claim  the 
jury  de  medietate,  the  denizen  may(Q;  and  if  this  be 
only  where  there  are  unmixed  plaintiffs  and  defendants. 
Barre's  case  is  supported.  With  respect  to  Mclieress  case,  a 
learned  writer  (m)  observes,  "that  the  Judge's  humanity 
is  at  least  more  conspicuous  than  the  soundness  of  the 
principle  in  point  of  mere  law."  The  provisions  of  the 
two  statutes,  27  Edw.  3,  stai  2,  a  8,  and  28  Edw.  3, 
c.  13,  are  repealed  by  the  Jury  Act,  6  Geo.  4,  c.  50,  which 
in  substance  re-enacts  the  provisions  of  the  latter  of 
those  two  statutes;  but  it  is  a  mistake  to  use  the  phrase 
"de  medietate  linguas;"  as,  if  the  aliens  on  the  jury  were 
to  be  all  of  the  prisoner's  country,  a  Frenchman  might  be 
tried  by  Russians,  as  the  alien  jurors  are  merely  to  be 
"  estrangers "  (n).     But  there  are  many  cases  in  which 

(j)  Tit.  «  Deniaen  and  Alien,"  P.  &  M.;  Dy.  144,  pi.  59. 
pi.  4.  (m)  Professor  Wooddeson,  Lect. 

(k)  Id.  pi.  12.  Vol.  1,  p.  382. 
(0  Sherklit  case,  Pasch.  3,  4;         (i»)  Sir    Boiert   Brooke   »yh 
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arsons   of  foreign  birth  are  not  entitled  to  the  jury  de        1849. 
icdietate   linguse.    Thus,  in  cases  of  treason,  the  accused 
s  to  be  tried  according  to  the  common  law;  so  would  per- 
ons  ifvho  have  become  naturalized  in  various  ways  under 
^cts  of  Parliament,  as  by  serving  in  the  Queen's  ships, 
lerving  tliree  years  in  the  whale  fishery,  and  in  the  other 
instances  referred  to  in  Comyn's  Digest  (o);  and  yet  none 
of  these  are  referred  to  in  the  Jury  Act    The  stai  7  &  8 
Vict,  c  66,  8.  16,  gives  to  a  man  limited  rights  of  natural- 
ization after  application  to  the  Secretary  of  State;  but  the 
female  prisoner,  as  the  wife  of  a  British  subject,  is  natur- 
SL^zed  -without  any  limitation  whatever;   and  if  she  is 
naturalized,  is  she  an  alien?    The  15th  section  of  the  Act 
saves  certain  rights;  but  all  other  rights  of  an  alien  arc 
gone.     In  Comyn's  Digest  Cp),  it  is  laid  down,  that  "  if  an 
alien  be  naturalized,  he  shall  be  to  all  intents  as  a  natural 
subject,  and  shall  inherit  as  if  he  had  been  born  within 
the  King's  ligeance/'    And  Lord  Coke  says  (5),  "  There  is 
another  kind,  and  that  is  an  alien  naturalized,  and  that 
must  be  by  Act  of  Parliament;  and  this  alien  naturalized 


(Bio.  Abr.    tit.    ''  Denizen   and  seems  most  agreeable  to  the  sii^ 

Alien,**  pi.  4),  '^  Nota  que  est  ma-  tute  which  speaks  of  aliens  in  ge- 

lement  parle  a  dire  per  medieta-  neral,  and  seems  oonfinued  both  by 

tern  linguse  car  il  n^avera  eux  de  late  practice  and  the  greater  num- 

6on  langue  demesne  mes  de  ascim  ber  of  authorities.*'    We  believe 

maner  de  aliens  et  sic  ponitur  in  that  the  practice  at  the  Central 

usu.*'    And  Mr.  Serjt.  Bawkins  Criminal  Court  is  to  have  a  jury 

says,  (2  Hawk.  P.  C,  ch.  43,  s.  42),  consisting  of  half  aliens,  without 

'^  Note,  that  some  of  the  precedents  any  reference  to  the  coimtiy  of  the 

fox  the  award  of  a  venire  of  a  juiy  prisoner.  About  twenty-five  years 

half  denizens  and  half  aliens,  in  ago  an  African  negro  boy  was  to 

puxroance  of  28  £dw.  3,  mention  be  tried  at  the  Old  Bailey  for  steals 

that  the  aliens  shall  be  of  the  same  ing  a  handkerchief;  he  claimed  to 

country  whereof  the  party  alleges  be  tried  by  a  jury  de  medietate  lin- 

himself,  (Dy.  144 ;  Rast.  £nt.  7,  guae,  and  was  so ;  the  aliens  who 

159,264),  and  others  direct,  gene-  tried    him    being    Italians  and 

ivlly,  that  one-half  of  the  jury  Spaniards. 

shall  be  aliens,  without  specifying         (0)  Com.  Dig.  tit."  Alien,**  B.  2. 

wiy  country  in  particular  (Rast.         (j))  Com.  Dig.  "  Alien,**  B.  2. 

265 ;  10  Co.  104).    And  this  form         is)  Co.  Litt.  129.  a. 
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to  all  intoits  and  pnpoees  is  a  natural  bom  subject"  X^ 
tundixation  is  laiiger  than  denisation ;  but  a  denixen  iroul: 
not  be  entitled  to  a  juiy  de  medietate  linguae.  In  Djers 
Reports  it  is  laid  down,  that  if  the  matter  of  an  alien  bom 
is  in  trial,  and  it  is  tried  bj  Englishmen,  it  is  not  em^^. 
'^  80  is  the  statute,  which  says,  that  when  the  matter  o: 
an  alien  bom  is  in  trial,  it  shall  be  tried  per  medietatan 
linguae  StUl,  if  the  trial  be  by  all  Englishmen,  the  judg- 
ment is  not  erroneous''  (r).  This,  howoTer,  may  be  thftt 
it  was  without  prayer  of  a  jury  de  medietate  lingniR 

Cbsbswxll»  J.— I  think  that  that  is  bo,  and  that  it  turns 
on  the  want  of  prayer. 

Jervis^  A.  Q. — ^I  am  surprised  that  it  should  be  con- 
tended, that  there  is  no  mode  of  trying  whether  a  person 
claiming  to  be  an  alien  is  so.  In  Chitty  s  Criminal  Law  a 
form  of  suggestion  is  given  («). 


Platt,  R — You  have  not  adverted  to  that  part  of  the 
argument  which  relates  to  the  words  at  the  end  of  the 


(r)  ThecMeoftheJUof  o/ITiMf- 

T^  28  H.  8,  Dy.  26  b,  pL  172. 

(9)  4  Chit.  Or.  L.,  2iid  edit.,  p. 
306.    The  form  b  as  follow  :— 

*^  And  thereupon  the  faid  F. 
nja,  that  he  is  an  alien,  and  was 
bom  in  D.,  in  parts  of  Qemumy, 
under  the  allegiance  of  ihe  Em- 
peror of  Qennany,  and  he  prays 
the  writ  of  our  Lord  the  King  to 
cause  to  come  twelre  dJEc,  where- 
of one  half  to  be  of  natireB,  the 
other  aliensy  to  wit,  60m  in  Z>.,  in 
parts  of  Otrmanyy  under  the  aOe- 
gianoe  of  the  Emperor  of  Oermanyj 
to  try  the  issue  of  the  said  plea  ao- 
oording  to  the  form  of  the  statute 
in  such  case  made  and  provided ; 
and  it  is  granted  to  him,  ^c. 


Therefore,  according  to  the  form 
of  the  statute,  it  is  commanded  to 
the  sheriff  that  he  cause  to  eomc 
here  Ac,  twdre  dte^  whereof  one 
half  to  be  natiTOs,  and  the  other 
half  idiene  Ac^  aa  ofots,  by  whom 
Aa;  and  because  neitber  ^  to 
reoogniae  d^c.,because  as  well  te** 
This  fonn  is  a  tvuulition  of 
the  form  in  Dy.  144  b,  and  it  di- 
rects the  alien  jurocstobeoftlie 
same  country  as  the  piiiOiMr;  bat 
Mr.  Chitty  adds  a  note  toit^that, 
''the  statutes  mentionmg  alieiis 
generally,  the  foreigner  is  not  en- 
titled to  have  a  mediefy  of  his 
own  oountiymen,  but  of  foreignos 
generally."     See  note  (a),  ante, 
p.  896. 
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th  section,  that  a  wife  who  is  naturalized  thereby ''  shall        ig49. 
ve  all  the  rights  and  privileges  of  a  natural-bom  sub- 
it'' 

Cresswell,  J. — ^Those  words  may  have  been  inserted  to 
ew  clearly  that  she  is  to  have  more  privileges  than  a 
ktviralized  man  would  havei  even  her  own  husband. 

JerviSj  A.  G. — It  may  mean  that  she  is  not  only  natu- 
ized  as  a  man  would  be  under  this  Act,  but  is  to  have 
1  the  privileges  of  a  natural  bom  subject  Still  we  must 
ot  speculate  as  to  why  words  were  introduced  into  Acts 
r  Parliament  We  find  an  enactment,  if  any  one  shall 
lunder  or  steal  from  a  wreck,  and  if  any  one  shall  vtter^ 
ffery  dispose  of,  or  put  off^  forgery. 

WiLBB,  0.  J. — ^These  are  important  words  to  prevent  its 
^eing  a  qualified  naturalization,  like  that  of  a  man,  even  a 
nan  who  is  the  husband  of  the  woman^  and  to  shew  that 
(he  is  to  have  every  right 

BaUantinej  in  reply. — If  the  female  prisoner  had  been 
tried  by  a  jury  de  medietate  linguae,  it  would  not  have  been 
1  mis-trial;  it  would  have  been  stated  on  the  record,  that 
she  was  an  alien,  and  not  denied,  so  that  the  trial  never 
could  have  been  invalidated.    jEneas  MacdoneU's  caseix) 
decides,  that  a  person  cannot  disconnect  himself  with  the 
place  of  his  birth.     And,  with  regard  to  the  words  at  the 
end  of  the  16th  section  of  the  stat  7  &  8  Vict  a  66, 1  sub- 
mit that  they  must  be  taken  to  govern  the  earlier  words, 
by  which  the  persons  are  declared  to  be  naturalized,  as 
they  shew  that  the  statute  was  passed  to  give  privileges, 
and  not  to  take  away  rights.    And  with  respect  to  Barres 
case,  the  jury  de  medietate  linguae  was  prayed  after  issue 
jomed;  and  it  may  be  that  the  prayer  was  at  the  wrong 
time;  and  it  also  may  be,  that  that  was  a  case  where  a 
separate  trial  might  have  been  very  inconvenient 

(0  Fott.aL.69. 
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1W9.  WiLDB,  C.  J.,  delivered  the  judgment  of  the  Camt. — ^I 

need  hardly  say,  that  from  the  time  this  case  came  fron. 
the  Central  Criminal  Court  into  the  hands  of  the  Judge?, 
it  has  received  their  anxious  attention,  not  for  the  pm*- 
pose  of  forming  an  opinion,  but  in  order  to  prepare  us  to 
appreciate  the  arguments  we  should  hear,  and  to  be  the  bet- 
ter able  to  apply  those  arguments  to  the  facts  of  Uie  case. 
Each  and  all  of  us,  having  considered  the  matter  before- 
hand, and  having  attended  to  what  we  thought  the  able 
argument  that  has  been  urged  on  the  part  of  the  prisoner 
by  Mr.  BaUantine,  who,  I  think,  has  omitted  nothing  that 
talent  or  ingenuity  could  bring  to  bear  on  the  subject  we 
are  unanimously  of  opinion,  that  the  objection  cannot  t^ 
sustained,  and  that  the  party  was  properly  tried  by  the 
jury  which  was  impannellcd  on  the  recent  occasion.    It  ap- 
pears to  all  the  Judges,  that  it  was  unnecessary,  for  the 
purposes  of  a  just  and  proper  conclusion  on  the  question 
submitted  to  them,  to  enter  into  many  of  the  topics  intro- 
duced in  the  course  of  the  argument    The  question  was 
simply  this — ^Was  the  prisoner,  Mrs.  Manning,  an  alien  or 
not  at  the  time  of  this  trial?    If  she  was,  she  would  be 
entitled  to  that  which  she  prayed — to  be  tried  by  a  jury 
de  medietate  linguae.    If  she  was  a  British  subject,  she 
was  not  so  entitled.     Now,  the  effect  of  a  bill  of  natural- 
ization has  not  been  questioned,  and  one  could  hardly  ex- 
pect it  should  be,  for  the  authority  of  text  writers  is  so 
clear,  so  uniform,  and  so  consistent,  that  one  would  not 
expect  an  advocate  of  the  ability  and  learning  of  Mr.  Bal- 
lantine  who  supported  the  case  of  the  prisoner  would  ques- 
tion it.    By  Lord  Coke^  by  Lord  Bacon,  by  Sir  McMhew 
Hale,  and  by,  I  believe,  every  text  writer,  and  in  all  the 
editions  otBldckstonel^j  the  various  learned  editors,  it  is  a 
proposition  universally  adopted,  that  a  person  naturalized 
becomes  to  all  intents  and  purposes  a  British  subject 
That  proposition  was  not  at  all  impugned  nor  its  correct- 
ness in  any  degree  impeached  by  the  circumstance  that  in 
naturalization  Acts  of  Parliament  certain  disqualifications) 
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ere  introduced,  because  it  was  competent  for  the  Legis-        1849. 
iture  to  itDpose  disqualifications  individually  on  British 
iibjects  -which  did   not  generally  apply  to  the  subjects 
f  this  country.     The  Royal  Marriage  Acts  imposed  dis- 
[ualificatioiis,  in  regard  to  marriage,  on  British  subjects, 
.nd  various  other  Acts  of  Parliament  disqualified  subjects 
n  particular  situations  from  holding  certain  offices  and 
exercising  certain  rights.  In  Rex  v.  De  Mierre(u)  the  ques- 
don    arose,  whether,  under  a  naturalization  act  of  the 
party,  he  -was  disqualified  from  performing  the  office  of  con- 
stable.    It  there  appeared  perfectly  clear  that  the  natural- 
ization was  not  a  qualified  naturalization,  but  the  party  had 
become  a  British  subject,  and  would  have  been  qualified  to 
exercise  an  office  of  trust,  which  the  office  of  constable  was, 
but  that  by  virtue  of  a  disqualifying  provision  in  theNatur- 
alization  Act,  although  the  party  had  become  a  British  sub- 
3ect,  he  was  held  to  be  incapacitated  for  exercising  the  office 
of  constable.  The  question  in  this  case,  therefore,  seems  to 
be,  what  was  the  status  or  political  or  civil  character  attach- 
ing to  the  prisoner  at  the  time  of  the  trial?  The  section  of  the 
Act  that  has  been  so  much  relied  on  in  the  argument,  states, 
that  "  the  party  should  be  taken  and  deemed  to  be  natural- 
ized." Then  comes  the  inquiry,  what  are  the  circumstances, 
status, and  poUtical  character  and  rights  of  aBritish  subject? 
A  British  subject  may  be  subject  to  certain  disqualifications, 
but  I  know  of  no  instance  in  which  the  character  of  an 
alien  and  a  British  subject  are  united.    The  disqualifica- 
tion imposed  is  not  a  disqualification  that  results  from 
alienage  after  naturalization  by  the  Legislature,  but  is  a 
disqualification  imposed  by  the  authority  of  Parliament 
on  a  particular  individual.     If  the  effect  of  naturalization 
generally,  therefore,  is  to  make  the  party  to  all  intents  and 
purposes  a  British  subject,  as  will  be  found  in  the  authori- 
ties to  which  I  have  referred,  and  also  in  the  very  learned 
judgment  in  which  the  whole  subject  was  gone  into  by  Sir 

(u)  3  Buir.  2787. 
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Matthew  HaUy  which  is  to  be  found  in  Ventri*  (v),  is  there 
anything  in  this  Act  of  Parliament  which  at  all  qnslrfin 
the  enactment  that  says,  that  '*  the  party  should  be  taken 
and  deemed  to  be  naturalized?"  What  is  the  ordinari. 
effect  of  eyerj  naturalization  bill?  The  argument  is,  ihi^i 
this  statute  was  to  giye  certain  rights,  and  not  to  take  any 
away.  The  argument  that  has  been  urged  in  the  presenc 
case  might  be  urged  in  erery  case  of  naturalization,  be- 
cause in  none  of  those  cases  is  it  said  that  it  was  intended 
to  operate  on  the  trial  by  jury,  but  that  it  was  intended 
to  giTe  certain  specified  righta  Not  at  all;  but  rather, 
that  by  the  naturalization  the  party  be,  and  should  be 
taken  and  deemed  to  be,  a  British  subject  What  does  it 
gire?  It  gires  all  that  belongs  to  the  character  of  a  Bri- 
tish  subject  What  does  it  take  awayf  It  takes  away  all 
that  does  not  belong  to  a  British  subject,  for  it  makes  the 
naturalized  party  ipso  facto  a  British  subject  to  all  intents 
and  purposes.  The  argument  attempted  to  be  drawn  in 
this  case  from  the  other  parts  of  the  Act  of  Parliament 
appears  to  be,  that  a  woman  married  to  a  husband  na- 
turalized in  a  particular  way  might,  by  the  construction 
contended  for  on  the  part  of  the  Crown,  acquire  a  differ- 
ent status  and  be  entitled  to  different  rights  beyond  those 
which  her  husband  was  entitled  ta  Yeiy  likely.  If  the 
husband  has  been  naturalized,  subject  to  certain  disqualifi- 
cations applied  to  him  by  the  legislatiYe  authority,  he  is 
not  the  less  a  British  subject  because  he  is  under  tho^e 
disqualifications;  but  that  cannot  be  taken  to  qualify  a 
distinct  substantiye  enactment  that  the  wife  shall  be  na- 
turalized without  r^ard  to  such  disqualification  at  alL 
The  section  upon  which  that  depends  is  in  general  terms, 
that  the  party  shall  be  deemed  to  be  naturalized  and  hare 
all  the  rights  of  a  British  subject;  and  it  surely  is  not  a 
correct  construction  to  take  words  intended  to  enlarge  the 
operation  of  the  Act,  and  argue  that  they  were  elsewhere 

(r)  In  the  esse  of  CoUingKwd  t.  PacCy  1  Veni.  413. 
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3ed   -with  the  intention  of  restriction.     Of  its  meaning        i849. 
lat  is  not  a  just  conclusion,  for  those  words  are  intro- 
uced  in   pursuance  of  a  general  practice  adopted  by  the 
rdinary   phraseology  which  belongs  to  legislative  acts. 
'\ie  intention  of  the  Legislature  in  every  Act  of  Parlia- 
aent  is  to  be  collected,  not  by  travelling  out  of  the  Act,  but 
Tom  looking  to  the  whole  of  the  Act  itself;  and  it  appears 
;o  me,  that  the  general  intention  of  the  Legislature  in  this 
Act  of  Victoria  is  to  make  the  woman  a  British  subject, 
Bind  I  find  no  words,  from  the  beginning  to  the  end  of  this 
Act  of  Parliament,  limiting  or  enlarging  the  status  of  a 
Britisli  subject     It  no  more  refers  to  the  Juiy  Act  than 
every  naturalization  bill  does.     With  respect,  therefore, 
to  tlie  prisoner,  we  can  discover  no  intention  whatever  in 
this  Act  of  Parliament  to  do  more  or  less,  than  to  make 
her  a  British  subject;  and,  if  that  be  so,  the  whole  ques- 
tion is  at  end,  and  she  was  not  an  alien  at  the  time  she  was 
tried ;  and,  being  a  British  subject,  she  is  not  entitled  to  a 
jury  such  as  she  claimed.    It  does  not  seem  necessary  to 
refer  to  the  other  points  which  have  been  noticed.    The 
Judges  limit  their  views  to  the  construction  of  the  statute 
of  Victoria,  as  combined  with  the  former  Acts,  and  are  of 
opinion  that  the  prisoner,  by  that  statute,  became  a  Bri- 
tish subject,  with  all  the  incidents  that  attached  to  that 
status,  and  that,  therefore,  she  was  not  entitled  to  a  jury 
de  medietate  linguae,  but  has  been  properly  tried,  and  that 
there  is  ground  for  the  objection. 

Judgment  was  given  for  the  Crown ;  and  the 
prisoners  were  both  executed  (a). 

(a)  With  reference  to  this  case,  the  Recorder  of  London,  the  Hon,  If  husband  and 

G^  E.  Law,  in  hia  churgre  to  the  grand  jury,  at  the  Central  Criminal  wifejointiycom- 

'  °  o  .r     rfj  mit  a  murder, 

|>oth  are  equally  amenable  to  the  law,  as  the  doctrine  of  presumed  coercion  of  the  wife  does  not  apply 
in  cases  of  mui^.  So  also  a  wife  is  amenable  as  an  acoessaiy  before  the  fiict  to  a  murder  committed 
%  ber  husband;  but  if  the  only  part  she  took  in  the  transaction  was  in  harbouring  and  comforting 
Iter  husband  a^r  the  crime  was  committed,  she  is  not  liable  as  an  accessary'  after  the  fiict 

If  a  person  knowingly  invite  another  to  a  certain  place  in  order  that  he  may  be  murdered,  and  he 
^  murdered  aeoordingly,  that  would  constitute  such  person  an  accessary  before  the  &ct  to  the  murder. 

In  indicting  a  person  for  felony,  since  the  stat  11  &  12  Vict  c.  46,  it  is  immaterial  whether  he  be 
^  principal  in  the  first  or  in  the  second  dc^gree,  or  an  accessary  before  the  fiict,  as  in  either  case  he  is 
indictable  as  a  principal 


!HV|  CA£aSS  AT  THE 

l>4a.         CoTnv  (Oct.  Sind,  1&49X  aid— '^ It  appears  that  two  penona,  standin-z 
^     V     '       in  Uie  pofiitioQ  of  hnaband  and  wife,  are  chaiged  with  the  crixae  •.<! 
'"^^        wilful  muider.    I  do  not  intend  to  tronble  jou  with  a  leferenoe  tc 
Kjl^7it&.       manr  anthorities  on  the  subject  of  the  liability  of  a  wife  to  be  jointiv 
duz^e«d  with  her  husband  with  the  commiiwion  of  a  felon j,  bat  baring 
taken  great  care  to  ooUect,  as  well  as  I  ooold,  what  is  considered  to  be 
the  law  on  the  subject,  as  laid  down  by  the  ablest  writers  and  the  most 
csnii^nt  julres,  I  will  shortly  state  to  you  what  the  law  appears  to  W. 
In  Mr.  Ssarkie^sTalaaUe  mtatk  on  the  Law  of  ETidenoe,  (2  Stark,  on  EvkL 
±id  cdit^  pw  !^4S«  tit.  ^Husband  and  Wife,'  III),  it  is  stated,  that  '  in 
|:>eiie?al  it  seems  that  a  wife  may  be  indicted,  eyen  for  felony,  joint] j 
wiih  th«  husli&ni ;  but  if  it  i^pear  on  the  eyidence  upon  an  indictmen; 
for  any  felony,  except  murder  or  homicide,  that  the  husband  was  pre- 
sent when  the  <^bioe  was  committed,  and  acted  in  the  commiasion  of 
it.  ibe  wlie.  it  seezas,  ought  to  be  acquitted,  on  the  presumption  tk&i 
she  Acted  under  the  coercion  of  her  husband.*    Mr.  Starkie  goes  on  t  :> 
»T«  ^  but  CO  account  of  the  heinousness  of  the  offence,  this  doctrine 
dv>e5  not  extoid  to  cases  of  muider  or  manslaughter,  nor  to  ih^t  of 
ti«a^>tt.  neither  does  it  extend  to  assaults  and  batteries,  or  an  j  other 
fc>n:i^*Ie  and  riolent  misdemeanor  committed  jointly  by  the  husband 
and  wife.*    So,  *  where  a  wife  commits  a  felony  or  other  crime  in  the 
ahKnoe  of  her  husHand,  although  by  his  command,  she  is  liable  to  l« 
conTicted  as  a  principal  in  the  felony,  and  the  husband  as  an  aeoesaaiy 
Wfore  the  fact.*    Upon  this  inteipietation  of  the  law,  the  Earl  an*! 
Countess  of  Somerset  were  convicted  as  accessaries  before  th«  £act  to 
the  murier  of  Sir  Thomas  Oyerbuiy,  (2  St.  Tr.  951,  965).    And  in  3Ir. 
Sent.  Hawkinses  Pleas  of  the  Crown  that  eminent  writer  says,  (Yol.  1 
e.  id,  &  341,  If  a  wife  ^be  in  any  way  guilty  of  procuring  her  husband 
to  commit'  felony, '  it  seems  to  make  her  an  accessary  before  the  fsct, 
in  the  same  manner  as  if  she  had  been  sole.*     Tou  will  permTe  that 
these  matters  may  be  Tery  material,  because  it  may  appear  to  yon  in 
this  case,  that  the  share  which  the  wifs  has  taken  in  the  tnnaaction 
was  that  of  an  accessary  after  the  £sct  to  the  crime  of  her  hosban  J ; 
and  it  i5  my  duty  to  tell  you,  that  this  is  a  charge  which  cannot  legallj 
be  supported  against  a  wife ;  and  the  w^^tATtml  question  in  this  ca«e  is« 
whether  this  woman  has  taken  such  a  share  in  the  transaction  as  to 
make  her  an  accessary  before  the  &ct,  or  whether  she  was  present  whcs 
the  crime  was  actually  committed:  in  either  of  whidi  cases  she  will  \< 
ll&Me,  under  the  sut.  11  d:  12  Tict. c 46, s.  1,  to  be  indicted asa  prin- 
cipal in  the  murder.    It  will  be  for  yon  to  consider,  therefore,  whether 
there  is  any  eridence  of  a  counselling  cr  procuring  the  murder  to  be 
committed  by  either  of  the  parties  accused,  and  more  partkolarty  by 
the  woman,  as  the  mereact  of  harbooringand  comforting  her  husband 
after  the  crime  was  committed  (if  you  consider  that  she  had  no  other 
share  in  the  transaction)  would  not  render  her  liable  to  this  diarge  « f 
muider,  either  as  principal  or  aeoessary.  The  indictmoit  wiU  probably 
charge  k'th  the;$e  persons,  husband  and  wife,  as  principals  in  the  cvn- 
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nusion  of  the  dime  of  murder,  charging  them  as  the  actual  perpetra-  1849. 

ion  of  the  crime ;  and  by  the  statute  to  which  I  haTe  referred,  both 
classes  of  offence,  namely,  that  of  an  accessary  before  the  fact  and  that 
[>f  a  principal,  may  now  be  dealt  with  alike  in  the  mode  of  indictment 
and  trial ;  and  proof  of  the  party  being  either  an  accessary  before  the 
fact,  the  perpetrator  of  the  crime,  or  that  he  was  present  aiding  and 
abetting  in  the  commission  of  it,  will  support  an  indictment  charging 
him  as  a  principal.  If  it  should  appear  that  a  person  knowingly  in- 
vited another  to  a  certain  place  in  order  that  he  might  be  murdered, 
and  he  be  murdered  accordingly,  that  would  constitute  such  person  an 
accessary  before  the  fact  in  the  murder;  and  with  regard  to  the  act  of 
being  present,  aiding  and  abetting  at  the  commission  of  the  crime,  it 
is  not  necessary  to  show  that  the  person  was  actually  standing  by, 
within  sight  or  hearing  of  the  act ;  it  is  quite  sufficient  if  he  or  she 
was  near  enough  to  lend  assistance  in  any  way  to  the  commission 
of  the  offence,  by  keeping  guard  or  watch  at  some  conyenient  distance, 
or  in  any  other  similar  manner.^* 

With  respect  to  the  law  on  the  band,  see  Greaves's  edit.  Russ.  C. 

subject  of  the  presumed  coercion  &  M.  Vol.  1,  p.  18,  et  seq. ;  the 

of  a  wife  in  cases  of  crime  com-  case  of  Regina  y.  Cru9e,  8  C.  <!^  P. 

mitted  jointly  by  her  and  her  bus-  641 . 


Nov,  29M. 


A  ELONY. — ^The  prisoner  was  indicted  for  having  felo-  a  woman  went 
niously  caused  a  false  entry  of  a  birth  to  be  made  in  the  SrUiBMdwk-**^ 
register  of  births  in  the  parish  of  St  Clement  Danes,  in  ^  Wmtore^ 

,  ^  '  ter  the  birth  of 

the  county  of  Middlesex.  a  duid,  ihe 

It  appeared,  that,  on  the  13th  of  November,  1489,  the  the  particuian 
prisoner  went,  accompanied  by  another  woman,  to  Mr.  ^^^|2r  and 

he  made  the 
entry  accord- 
^ly*  and  the  signed  it  as  the  penon  giring  the  infonnation.     Byeiy  particular  which  she  stated  was 
^^ : — Hddf  i£tx  this  amonnted  to  the  felony  of  causing  a  frlse  entry  to  be  made,  within  the  stat 
^  &  7  Will  4,  c.  86,  a.  43,  and  was  not  merely  the  misdemeanor  of  making  a  fiUse  statement,  under 
•ect  41  of  that  statute. 

VOL.  XL  N  N  N  N.  P. 
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1849.  Jones,  the  registrar  of  births  for  St  dem^it's  parish,  asd 
asked  him  to  register  the  birth  of  a  child;  and  she  then 
stated  to  him  that  the  child  was  her  own,  and  that  she  iras 
the  wife  of  William  Daley,  of  No.  77,  Ship-yard,  and  that 
the  child  was  bom  on  the  1st  of  November,  1849.  It  far- 
ther appeared,  that  Mr.  Jones  had  cautioned  her  as  to  tlie 
necessity  of  making  a  true  statement  in  the  matter;  aod 
as  she  persisted  in  the  truth  of  her  statement,  he  nude 
the  entry  according  to  it,  and  she  signed  the  entry  as  the 
person  giving  the  information. 

It  was  proved  that  the  entry  was  false  in  every  paiti- 
cular,  and  that  the  child  was,  in  truth,  the  child  of  the 
other  woman. 

At  the  close  of  the  case  for  the  prosecution.  Bodkin^  for 
the  Crown,  referred  to  the  43rd  section  of  the  stat  6  &  7 
WilL  4,  c.  86,  which  makes  it  a  felony  to  cause  a  false  entiy 
to  be  inserted  in  a  register  of  a  birth,  and  submitted  that 
the  offence  of  the  prisoner  came  within  the  provisions  of 
that  section,  and  that  she  was  not  merely  guilty  of  the 
misdemeanor  of  making  a  false  statement,  under  the  41st 
section  of  the  statute. 

Cresswell,  J. — ^I  entertain  no  doubt  that  that  is  sa 

M.  Prendergasty  jun.,  for  the  prisoner,  asked  the  lean- 
ed Judge  to  reserve  the  case  for  the  opinion  of  the 
Judges. 

Cresswell,  J. — ^I  will  not  reserve  the  point,  but  I  inll 
mention  it  to  Baron  Aldersofk 

Verdict— Guilty. 


J^ov.  20th.        Cresswell,  J. — I  have  conferred  with  Baron  Aldersoi^ 


CENTRAL  CRIMINAL  COURT,  13  VICT.  »07 

jad  ire  are  both  of  opinion  that  the  offence  of  the  prisoner        1849. 
amounts  to  a  felony. 

The  prisoner  was  sentenced  to  be  impri- 
soned for  one  month  (a). 

Bodkin  and  Clerh,  for  the  Crown. 
M.  Prendergast,  jun.,  for  the  prisoner. 

[ Attomiefi — ^tdtonfor  the  Treaswry^  and  Oliver.'] 

(a)  See  the  caae  otRegina  y.  Masonj  ante,  p.  622. 
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YORK  ASSIZES. 


BEFOBE  MB.  JUSTICE  YATJOHAN  WILLIAMS. 


Regina  v.  Clxjdbeot. 

X  OISONING. — ^This  was  an  indictment  under  the  stat  A.adxmiiiBtcrcd 
1  Vict  c  85,  8.  2,  for  administering  poison  to  Ruth  Horse-  SS^J^^e^ 
field,  with  intent  to  murder  her,  «^^  '^  t^e 

pod,  to  a  child, 
with  intent  to 

The  prisoner  was  proyed  to  have  administered  to  Ruth  ^d.*'  The 
Horsefield,  a  child  nine  weeks  old,  two  cocculus  indicus  ber^  Ij^^e'pod^ 
ries.    The  child,  after  having  swallowed  the  berries,  threw  ^^  ^^  '^ 

not  diBSoWe  in 

up  one  by  vomiting,  and  the  other  passed  through  her  body  the  stomach; 
in  the  course  of  nature,  and  was  found  next  day  in  her  thL^  him^ 
clothea  i^bb-.^hm, 

^^  to  bean  admin- 

Two  medical  witnesses,  called  on  the  part  of  the  prose-  wtering  of  poi- 
cution,  proved  that  the  cocculus  indicus  berry  is  classed  tonrarder,with- 
with  narcotic  poisons;  that  the  poison  consists  in  the  pre-  ^ssTk^^"^ 

N  N  N  2 
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1849.  sence  of  an  alkaloid,  which  is  extracted  from  the  kernel; 
that  all  the  noxious  properties  are  in  the  kernel;  that  it 
has  a  very  hard  exterior  or  pod,  to  break  which,  much 
force  is  required. 

One  of  these  witnesses  added,  that  the  berry,  if  the  pod 
is  broken,  is  calculated  to  produce  death  in  an  adult  hu- 
man subject,  though  he  did  not  know  how  many  of  the 
berries  would  be  required  for  the  purpose;  that  he  thought 
the  poison  contained  in  the  kernels  of  two  berries,  if  the 
pods  were  burst,  and  if  retained  on  the  stomach,  might 
produce  death  in  a  child  nine  weeks  old;  but  that  the 
berry  could  not  be  digested  by  the  child,  and  that  it  would 
pass  through  its  body  without  the  pod  being  burst,  and  so 
would  be  innocuous,  (as  had,  in  fact,  happened  in  the  pre- 
sent case). 

Overend,  for  the  prisoner,  objected,  that  the  berries  were 
not  poison  within  the  meaning  of  the  statute;  for  that, 
though  the  kernel  of  the  berries  contained  poison^  yet  the 
pod  rendered  the  poison  innocuous. 

Vaughan  Williams,  J.,  overruled  the  objection,  and  left 
the  whole  case  to  the  jury. 

Verdict— Ouilty. 

The  learned  Judge  directed  judgment  of  death  to  be  re- 
corded, but  stayed  the  execution,  in  order  to  submit  the 
point  raised  by  the  prisoner's  counsel  to  the  consideration 
of  the  Judges. 

IL  HaU,  for  the  prosecution. 
Overend,  for  the  prisoner. 

[Attorme&^Marblandf  and  Naylor.] 


Jan.  19M, 
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I860. 

EXCHBQUER  CHAMBBB. 

BEFOBE  WILDB,  C.  J.,  ALDEESON,   B.,  WIGHTMAN,  J.,  PLATT,  B., 
AND  VAUGHAN  WILLIAMS,  J. 

Overend^  for  the  prisoner. — This  indictment  is  founded 
on  the  Stat  1  Yict  c.  85,  s.  2,  which  makes  it  a  capital  fe- 
lony to  administer  to,  or  cause  to  be  taken  by,  any  person 
" any  poison  or  other  destructive  thing"  with  intent  to  com- 
mit murder.  The  real  question  is,  whether  the  berries,  in 
the  state  in  which  they  were  administered,  were  "poison." 

Aldeb^on,  R — ^Do  you  say  that  this  is  not  poison  ?  Sup- 
pose a  person  gave  arsenic  in  a  globule  of  glass. 

Overend, — ^There  is  poison  in  it,  no  doubt,  but  it  is  poi- 
son in  a  box.  Taylor,  in  his  Medical  Jurisprudence,  defines 
poison  to  be  that  which  is  deleterious  to  the  body. 

Platt,  B. — A  narcotic  poison  does  no  injury  to  the  body; 
it  quiets  the  nerves  and  causes  death.  It  is  better  not  to 
depend  on  definitions  in  books,  as  they  often  are  not  ap- 
plicable to  every  case. 

Overend.— T!he  words  "other  destructive  thing,''  in  this 
section  of  the  statute,  shews  that  a  poison,  to  be  within 
this  section,  must  be  a  "destructive''  thing.  The  lan- 
guage in  the  6th  section,  as  to  attempting  to  procure  abor- 
tion, is  different  There  the  words  are  "  any  poison  or 
other  nosnons  thing."  In  the  one  case,  it  is  essential  that 
the  thing  should  be  destructive,  in  the  other,  it  is  sufficient 
if  it  be  noxioua 

Wilde,  C.  J. — If  a  person  gave  poison  in  too  small  a  dose, 
you  would  say  that  was  not  within  the  statute,  as  it  could 
not  be  destructive.     If  you  are  right  in  so  saying,  persona 
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I860.        might  give  doses  of  axsenic,  and  speculate  on  the  size  d 
the  dose. 

Platt,  R — ^And  how  would  that  differ  firom  a  case  of 
poison  rendered  indestructive  by  being  ejected  from  the 
stomach,  by  reason  of  the  largeness  of  the  dose? 

WiGHTMAN,  J. — ^You  Say  that  in  the  pod  it  is  not  poisoiL 

Overend. — ^I  put  it^  that  the  prisoner  thoD^t  he  was 
giving  a  destructive  thing,  but  did  not  do  so. 

Vaughan  Willams,  J. — If  poison  is  administered  in  ever 
so  small  a  dose,  with  intent  to  murder,  it  is  the  offence; 
but  if  ever  so  large  a  dose  of  a  thing  is  given,  and  with  the 
intent,  and  the  thing  given  is  not  poison,  it  is  not  sa 

OverencL — In  the  case  of  Regina  v.  Haydon  (a),  a  ques- 
tion was  raised,  whether  spirits  of  hartshorn  was  a  deadly 
poison,  and  Mr.  Justice  Erie  said,  "  Substances,  harmless 
in  themselves,  might  become  poisons  by  the  time  or  man- 
ner of  their  administration.'^ 

Vaughan  Williams,  J. — Suppose  that  the  stomadi  is 
weak,  and  from  that  weakness,  occasioned  by  age,  a  poison 
was  harmless,  because  it  was  not  digested,  would  that  make 
any  difference? 

Cherend, — The  surgeon  thought  it  impossible  that  the 
child  could  digest  these  berries,  or  that  the  poison  could 
even  come  in  contact  with  the  child's  body.  Suppose  that 
a  person  intending  to  poison  another,  give  a  poison,  and, 
intending  to  give  another  poison  with  it,  gives  an  antidote, 
and  administers  both  together,  would  that  be  within  the 
statute? 

Aldbbson,  B. — ^There  the  thing  administered  would  not 

(a)  1  Cox  Cr.  Ca.  184. 
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•e  a  poison.    This  case  is  more  like  that  of  taking  a  box        i860. 
if  piUs^  and  swallowing  box  and  all 

R.  HcM^  for  the  prosecution. — The  question  is,  whether 
>oison  is  the  less  administered,  if  it  is  given  in  a  box. 
rhis  is  like  the  case  of  administering  arsenic  in  so  strong  a 
capsule,  that  it  passes  through  the  body  unbroken. 

Platt,  R — The  question  is,  whether,  when  the  berry 
was  administered,  the  whole  and  every  part  of  it  was  not 
administered. 

jR.  H€dL — The  antidote  case  is  unlike  the  present,  as  a 
third  body  is  produced,  which  is  not  a  poison.  An  over- 
dose of  poison  is  often  not  destructive.  A  large  dose  of 
laudanum,  or  of  tartar  emetic,  on  a  full  stomach,  would  be 
almost  sure  to  be  thrown  off,  and  yet  a  person  would  not 
on  that  account  be  less  guilty  of  administering  the  poison. 
In  these  cases,  the  quantum  of  injury  is  quite  immaterial 

Overendy  in  reply. — The  surgeon  says  that  the  whole 
berry,  entire  as  these  were,  is  not  a  poison. 

Wilde,  C  J. — If  arsenic  were  given  in  something  which 
the  surgeon  said  the  stomach  would  not  dissolve,  do  you 
contend  that  that  would  not  be  an  administering  of  poison? 

Vauqhan  Williams,  J. — If  the  poison  was  put  in  a 
paper  envelope,  and  that  wrapped  in  oiled  paper,  which 
the  medical  man  said  the  stomach  would  immediately  re- 
ject, would  not  that,  if  administered,  be  an  administering 
of  poison? 

Overend. — I  should  submit  not,  as  it  was  administered 
in  a  state  in  which  it  could  not  be  a  "  destructive  thing.'' 

Wilde,  C.  J. — ^The  question  here  is,  whether  the  pri- 
soner administered  poison  with  intent  to  murder.     The 
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1850. 


kernel  of  the  berry  was  a  poison,  but  he  administered  it  in 
a  condition  in  which  it  was  not  capable  of  doing  injnrr. 
Is  that  administering  poison?  If  a  person  administers 
poison,  with  intent  to  murder,  but  accompanies  it  with 
something  which  prevents  its  acting,  we  all  think  that  it 
is  the  offence  provided  for  by  this  enactment,  and  that  the 
conviction  must  be  affirmed. 


Aldesson,  B. — ^This  is  very  different  from  the  case  of  & 
person  administering  an  innocent  thing,  and  thinking  It 
poison :  there  he  does  not  administer  poison  at  all ;  here 
he  does.  * 

WiGHTMAN,  J.,  Platt,  B.,  and  Vaughah  Williams,  J, 
concurred. 

Conviction  affirmed. 


1849. 
Dee.  I9th. 

A.  put  canthar 
rides  into  nun, 
and  gave  it  to 

B.  to  drink. 
B.  drank  it,  not 
knowing  that 
the  cantharideB 
was  in  the  nun, 
and  became  ill : 
— ^cW,thatA. 
was  neither  in- 
dictable for  an 

aolty  nor  for 


Regina  V.  Samuel  Hanson. 

M.ISDEMEANOR— The  indictment  charged  that  the 
prisoner  "  unlawftdy,  wilfully,  and  maliciously  contriving 
and  intending  to  hurt  and  damage  the  body  of  one  Maiy 
Warburton,  with  force  and  arms  unlawfully,  wilfully, 
knowingly,  and  maliciously,  did  mix  a  large  quantity,  to 
wit,  one  ounce  in  weight,  of  a  certain  poisonous  and  de- 
structive thing,  to  wit,  cantharides,  with  a  large  quantity,  to 
wit,  one  pint  of  a  certain  spirituous  liquor,  to  wit,  rum,  and 
at^wmmlmUw.  ^^^  8*"^®  poisouous  and  destructive  thing,  so  mixed  with  the 
d  ^^tT^*^  said  spirituous  liquor,  as  aforesaid,  to  wit,  on  the  day  and 
were  bound  by  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
appear  against  Said,  he,  the  said  Samuel  Hanson,  with  force  and  arms  uo- 
AsSw'on^a*^*  lawfully,  wilfully,  knowingly,  and  maliciously,  did  give  to 

charge  of  felony. 

By  l^e  adyioe  of  coonsel,  instead  of  an  indictment  for  felony,  an  indictment  was  jirefiaied  fbr  a  wa^ 
meanor  at  common  law,  on  which  no  costs  coold  be  allowed.  The  Judge  made  an  order  for  the  ex- 
penses of  the  attendance  of  the  prosecutrix  and  witnesses. 
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the  said  MaryWarburtoiiyWith  intent  that  she,  the  said  Mary        1849. 
Warburton,  should  then  and  there  drink  the  same;  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  she,  the  said  Mary  Warburton,  not  knowing 
the  said  poisonous  and  destructive  thing  to  have  been  so 
mixed  with  the  said  spirituous  liquor,  as  aforesaid,  she, 
the  said  Mary  Warburton,  did  then  and  there  drink  and 
swallow  the  said  poisonous  and  destructive  thing,  so  mixed 
with  the  said  spirituous  liquor,  as  aforesaid,  by  which  the 
said  Mary  Warburton,  of  the  poisonous  and  destructive 
thing  aforesaid,  and  of  the  operation  of  the  same,  then  and 
continually  afternf  ards,  for  a  long  space  of  time,  to  wit,  for 
the  space  of  one  month  from  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  was  and 
remained  grievously  and  violently  injured,  distempered, 
sick,  ill,  and  disordered  in  her  body,  to  the  great  damage 
of  her  the  said  Mary  Warburton,  to  the  evil  example  of  all 
others  in  like  case  offending,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity/'  There  were  other 
counts,  varying  the  statement  of  the  offence,  but  all  charg- 
ing a  similar  intent;  and  there  were  coimts  charging  a 
common  assault. 

Overend,  for  the  prosecution,  in  his  opening  stated  the 
facts  exactly  as  they  are  stated  in  the  count  of  the  indict- 
ment above  set  forth. 

Blanshardy  for  the  prisoner,  submitted,  that  the  offence 
stated  in  the  indictment  did  not  amount  to  a  misdemeanor 
at  common  law,  nor  to  an  assault,  but  that  it  was  a  mere 
private  wrong.  He  cited  the  cases  of  Regina  v.  DUworth  (a), 
and  Regina  v.  WdlMen  (i). 

(a)  2  Moo.  &  Bob.  531.    In  that  murder,  (the  indictment  there  be- 

^^^  Mr.  Justice  CoUman  held,  ing  in  the  usual  form),  could  not 

that  a  person  indicted  on  the  stat.  be  conyicted  of  an  assault,  under 

1  Vict.  c.  85,  8.  2,  for  administer-  sect.  11  of  that  statute, 
i^g  poison  with  intent  to  commit  (6)  1  Cox  Or.  Ca.  282.    In  that 
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1849.  Overend  and  Peareey  for  the  prosecutioii,  submitted,  that 

the  bodily  injury  caused  by  the  noxious  drug  amounted  to 
an  assault,  tar  that,  although  the  woman  had  taken  the 
mixture  Toluntaiily,  the  fraud  practised  on  her  was  eqni- 
Talent  to  force;  and  that  it  was  a  misdemeanor  at  oonmHm 
law  to  giTe  any  noxious  thing  to  another,  with  intOQt  to 
injure  the  health  of  that  person.  They  cited  the  cases  of 
Reffina  t.  Button  (c).  Rex  v.  Dixon  (d).  Rex  t.  Treeve  (e^ 
and  Chit  edit  of  Bhick.  Com  (/). 

Yauohah  Williams,  J.,  after  conferring  with  Cress- 
well,  J.,  decided,  that  the  offence  charged  was  neither  an 
assault  nor  a  misdemeanor  at  common  law. 

Verdict— Not  Guilty. 

Overendy  for  the  prosecution,  applied  to  the  learned 
Judge  to  order  the  expenses  of  the  attendance  of  the  pro- 
secutrix and  witnesses.  He  stated,  that  they  had  been 
bound  by  recognisance  to  appear  at  these  Assizes  to  prose- 
cute and  give  evidence  against  the  prisoner,  on  a  charge  of 
feloniously  administering  a  destructive  thing  to  the  prose- 
cutrix, but  that,  by  the  advice  of  the  counsel  for  the  pro- 
secution, no  indictment  for  felony  was  preferred,  the  in- 
dictment being  for  a  misdemeanor  at  common  law,  which, 
as  to  the  allowance  of  costs  was  not  within  the  stat  7  Gea 
4,  c.  64,  a  23. 

case  the  prisonera  had  pat  caniha-  in  order  that  another  may  take  it, 

rides  in  ale,  and  placed  it  so  as  to  is,  if  it  be  taken,  guilty  of  an  as- 

be  drunk  by  a  bridal  party,  with  sault  upon  the  person  who  takes 

no  other  object  beyond  a  foolish  it ;  but  in  the  ease  of  Repf^  ▼• 

joke,  although  the  persons  were  2>iZfm>ftA,  cited  ante,  p.  913,  n.(d}, 

much  injured  by  it.    Baron  Parhe  Mr.  Justice  Coltman  dissents  from 

held,  that  this  would  not  support  the  case  of  Be^na  t.  Button. 
an  indictment  for  an  assault,  or  {d)  3  M.  <k  S.  11. 

for  an  attempt  to  commit  the         («)  2  East,  P.  C.  821. 
statutable  felony,  under  the  stat         (/)  Vol.  4,  p.  162.    This  and 

1  Vict.  c.  85.  the  two  preceding  authorities  le- 

(c)  8C.&P.600.    In  that  case  late  to  the  sale  of  unwholesome 

it  was  held,  that  a  person  who  bread  by  bakers, 
puts  a  deleterious  drug  into  coffee, 
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Vauqhan  Williams^  J.^  after  taking  time  to  consider,        i849. 
granted  the  application. 

Overend  and  Pearce,  for  the  prosecution. 
Blanshard,  for  the  prisoner. 

[Attomies,  Drans/ord,  and  Freeman,] 


BEFOBE   MB.   JUSTICE  CBESSWELL. 


Reoina  V,  Fbnwick. 

JC  ORGERY. — The  prisoner  was  indicted  for  forging  an  The  objection, 
acceptance  to  a  bill  of  exchange  at  Kingston-upon-Hull,  ^  ]^^ij^  ^^ 
on  the  2nd  day  of  May,  in  "  the  13th  year  of  the  reign''  of  mdictoent  to 

^  "^  "^ '        ^  "^  "  ^  have  been  com- 

her  Majesty,  &c.    The  prisoner  had  pleaded  not  guilty,  mittcdonaday 

and,  being  undefended,  the  learned  Judge  called  the  at-  yet  arrived,  can 

tention  of  the  counsel  for  the  prosecution  to  the  fact,  that  ^^^S^^'^on 

the  offence  was  laid  on  a  day  which  had  not  yet  arrived,  demurrer,  and 

cannot  be  taken 
after  a  plea  of 

Archboldy  for  the  prosecution,  submitted,  that  the  error 
was  cured  by  pleading  over,  and  that  the  objection  could 
only  be  taken  advantage  of  by  demurrer.  The  case  was 
within  7  Geo.  4,  c.  64,  s.  20.  In  the  case  of  Regina  v. 
La/w(a)y  where  the  objection  was,  that  the  indictment  ought 
to  have  concluded  contra  formam  statutorum,  it  was  held, 
that  objections  to  indictments  which  are  within  the  20th 
section  of  this  statute  must  be  taken  by  demurrer,  and 
that  it  is  too  late  to  take  them  on  the  trial  In  the  case 
of  Regina  v.  Odgers  (6),  where  the  objection  was,  that  the 

(a)  2  Moo.  &  Rob.  197.  (b)  Id.  479. 
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indictment  commenced,  The  jurors  "  of ''  our  Lady  the 
Queen,  instead  of  "for/'  it  was  conceded,  that  the  obIj 
mode  of  taking  advantage  of  the  error  was  on  demurrer  (c> 

Cbbsswell,  J. — ^That  will  do.    This  case  seems  to  come 
within  the  same  principle. 

The  trial  proceeded. 

Verdict— Guilty. 

Archbcld  for  the  prosecution. 

[Attorney — Oallowo^.'\ 


(c)  In  the  case  of  Brwme  r.  on  writ  of  error,  first,  thak^takiBg 

jffi^na  (in  error),  17  Law  J.,  M.C.,  the  caption  and  the  indictiifeeBt 

152,  the   indictment   commeno-  together,  there  was  no  error  in  tb« 

ed   ''  The   jurors  of  our   Lady  description  of  the  grand  juron; 

the  Queen,"  and  the  offence  was  and,  secondly,  that  the  statement 

laid  to  hare  been  committed  ^  in  of  time,  if  incorrect,  was  aided  bj 

the  tenth  year  of  owr  Sovereign  the  stat.  7  Geo.  4,  c  64,  s.  20. 
Lady  Victoria ;"  and  it  was  held, 


\ 
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NORTHERN   SUMMER   CIRCUIT,   1849. 


YORK  ASSIZES. 


BKFORE   MR.   JUSTICE   WIGHTMAN. 


Reoina  V.  John  Boulton. 

X*  ALSE  PRETENCES— The  prisoner  was  convicted  on  a  wflway  ticket 
the  6th  count  of  an  indictment,  charging  him  with  ob-  jJliS '^e  obtafai- 
taining,  by  false  pretences,  from  a  servant  of  the  Lanca-  "*°^^*^^^ 
shire  and  Yorkshire  Railway  Company,  a  railway  ticket  Kryantofthe 
of  the  Company,  for  a  journey  from  Bradford  to  Hudders-  toeSwe the 
field  by  one  of  their  trains.  Sift  iW 

The  count  was  as  follows: — "And  the  jurors  aforesaid,  anobtoininga 

,      chattel  by  fiUse 

upon  their  oath  aforesaid,  do  further  present,  that  the  said  pretence, 
John  Boulton  afterwards,  to  wit,  on  the  11th  day  of  April,  74  g  0^.  4, 
in  the  year  aforesaid,  with  force  and  arms,  at  the  pa-  ^^»  ^^^' 
rish  aforesaid,  in  the  county  aforesaid,  unlawfully,  know- 
ingly, and  designedly,  did  falsely  pretend  to  one  Charles 
Turner,  he,  the  said  Charles  Turner,  being  then  and  there 
a  servant  of  the  said  Lancashire  and  Yorkshire  Railway 
Company,  that  a  certain  ticket,  which  he  the  said  John 
Boulton  then  and  there  delivered  to  the  said  Charles  Tur- 
ner, was  then  and  there  a  genuine  ticket  of  the  said  Com- 
pany, before  then  obtained  by  him,  the  said  John  Boulton, 
from  the  said  Company,  for  the  conveyance  of  him,  the 
said  John  Boulton,  as  a  passenger  in  and  by  certain  car- 
riages of  the  said  Company  from  the  said  town  of  Brad- 
ford to  Huddersfield  aforesaid,  on  the  said  11th  day  of 
ApriL    By  means  of  which  last-mentioned  false  pretence, 
the  said  John  Boulton  did  then  and  there  unlawfully  obtain 
from  the  said  Lancashire  and  Yorkshire  Railway  Com- 
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lSt9L 


Bocu«gL 


pany  a  oertain  chattel,  to  wit»  a  printed  ticket  of  the  said 
Company,  aathorising  the  bearer  thereof  to  be  thereafter 
conrejed,  without  fbither  charge  or  payment  in  that  be- 
half by  certain  carriages  of  the  said  Company,  on  the  said 
11th  day  of  April,  firom  the  said  town  of  Bradford  to 
Huddersfield  aforesaid,  the  said  last-mentioned  ticket  be- 
ing then  and  there  the  goods  and  chattels  of  the  said  Lan- 
cashire and  Yorkshire  Railway  Company,  and  of  the  Yatne 
of  one  penny,  to  the  intent  thereby  then  and  there  to  cheat 
and  defraud  the  said  Lancashire  and  Yorkshire  Bailway 
Company  of  the  same;  Whereas,  in  tmth  and  in  fiust,  the 
said  ticket,  so  deliTcred  as  last  aforesaid  by  the  said  John 
BoulUHi,  was  then  and  there  not  a  genuine  ticket  ci  or 
obtained  from  the  said  Company  for  the  oonTeyance  of 
any  person  as  a  passenger  by  any  carriage  of  the  said 
Con^iany  on  any  journey  whatsoeyer:  To  the  great  dsr 
mage  and  deoq[»ti(m  oi  the  said  Company,  to  the  eiil  ex- 
ample of  all  others  in  the  like  case  offoiding,  against  the 
fbnn  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  laAj  the  Qneoi,  her  crown  and 
dignity." 

The  following  specimen  shows  the  form  of  the  ticket  of 
the  Company. 


£XFB£SS  TRAIN, 

BRADFORD 
UUDDERSFIELD. 

CO 
CO 

23 

\$t  Class. 

S3 

This  was  a  Toucher  for  the  journey,  but  to  be  gives  iq> 
to  the  Company  when  the  journey  was  condnded. 

The  prisoner  was  stopped  on  the  line  before  he  finished 
his  journey,  and  was  taken  into  custody  with  the  ticket 
in  his  possession. 
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WiaHTMAN,  J.,  reserved  the  case  for  the  consideration 
of  the  Judges  on  the  question,  "  whether  the  obtaining 
such  a  ticket  was  obtaining  a  chattel  of  the  Company  with 
intent  to  cheat  and  defraud  the  Company  of  the  same, 
within  the  meaning  of  the  Act  of  Parliament,"  (7  &  8 
Geo.  4,  c.  39,  s.  53). 
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R,  HaU  and  Pickering,  for  the  prosecution. 
[Attorney — Briffhoiue,'] 


EXCHEQUBR  GHAMBBB. 

BBPORE  POLLOCK,  C.  B.,   PARKE,  B.,   WIGHTMAN,  J.,   PLATT,  B.,         J^^y^,  20<A. 
AND   TALFOUBD,  J. 

This  case  was  not  argued  by  counsel. 

Parkb,  B.,  delivered  judgment — In  the  case  of  obtain- 
ing a  railway  ticket  by  false  pretences,  we  are  of  opinion 
that  the  case  is  within  the  statute.  It  appears  that  the 
ticket  was  something  of  value,  and  the  stealing  it,  or  ob- 
taining it  by  a  false  pretence  &om  a  servant  of  the  Com- 
pany, was  therefore  the  stealing  or  obtaining  a  valuable 
chattel  within  this  Act  of  Parliament;  and  although  the 
ticket  was  to  be  returned  at  the  end  of  the  journey,  that 
does  not  prevent  it,  while  of  value  to  the  holder  as  enabling 
Hm  to  travel  gratis,  from  being  a  chattel,  the  stealing  or 
the  obtaining  of  which  by  false  pretence,  and  with  intent 
to  defraud  the  Company,  is  an  offence  under  this  Act  of 
Parliament 

Conviction  affirmed  on  the  sixth  count 
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MIDLAND   SUMMER   CIRCUIT,    1848. 


LINCOLNSHIRE  ASSIZES 


BEFORE   MR.   JUSTICE  PATTESOK. 


In  order  to  ex> 
dude  eridence 
of  a  prisoner*t 
confiMsion,  it 
must  appear 

that  Mmeiii' 
dacement  to 
confess  was  held 
out  to  him,  by 
or  in  thepre- 
aenoe  of  some 


Reoina  t^.  Elizabeth  Garner. 

Administering  poison.— The  prisoner,  a  girl  aged 
thirteen  years,  was  indicted  for  administering  poison  to 
her  mistress,  Mary  Smith,  with  intent  to  murder  her. 

It  was  proved  that  the  prisoner  had  given  her  mistre^ 
who  was  bedridden,  some  milk,  in  which  a  quantity  of 
fag-water  had  been  mixed — ^fag-water  being  a  mixture  of 
arsenic,  soft  soap,  and  water,  used  for  dressing  sheep.    But 

one  haring  an>    in  order  to  provc  that  the  prisoner  had  put  the  fag-water 
In  such  a  case  into  the  milk — ^that  she  knew  the  nature  of  it,  and  intended 

on^wSu  may™  *^  murder  her  mistress — ^her  own  confession  to  Mr.  Gilby, 

have  been  the 
precise  words 
used,  but  in 
each  case  it  is 
for  the  Judge 
to  consider,  be- 
fore he  receives 
or  rejects  the 
evidence,  whe- 
ther the  words 
used  were  such 
as  to  convey  to 
the  mind  of  the 
person  address- 
ed an  intima- 
tion that  it 
will  be  better 
for  him  to  con- 
fess that  he 
committed  the 
crime,  or  worse  for  him  if  he  does  not 

If  a  confession  be  received  in  evidence,  it  not  appearing  that  any  inducement  had  been  bdd  nrt, 
but,  at  a  later  period  of  the  trial,  it  appear  that  such  an  inducement  was  held  out  before  the  mskisg 
of  the  confession,  as  would  render  it  inadmissible,  the  Judge  will  strike  the  evidence  of  the  cflo- 
fession  out  of  his  notes,  and,  if  there  be  no  other  evidence,  direct  an  acquittal 


a  medical  man  who  attended,  made  in  the  presence  of  the 
prisoner's  mistress  and  her  husband,  was  offered  in  evidence 
Mr.  Gilby,  on  being  questioned,  swore  that  he  did  not 
tell  the  prisoner  that  it  would  be  better  or  worse  for  her 
to  tell;  that  he  used  no  threats  or  promises,  nor  did  any  one 
else;  and  it  appeared  that,  before  Mr.  Gilby's  arrival,  the 
prisoner  had  not  made  any  confession,  nor  had  any  threats 
or  promises  been  held  out  to  her. 

Mr.  Gilby  then  gave  evidence,  as  follows: — "  I  asked  her 
if  she  had  given  the  woman  anything  in  the  milk;  she  said 
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ihe  had  mixed  fag-water  with  the  milk;  she  said  she  had 
>\it  in  half  a  tea-cup  full  I  asked  her  if  she  was  aware 
>f  the  nature  of  it ;  she  said  she  knew  it  was  poison,  she 
thought  it  would  kill  the  woman,  and  that  she  had  done 
it  to  be  released  from  the  service." 

A  i^oman  named  Brampton  was  then  called  as  a  witness, 
who  also  was  present  at  the  conversation;  and  she  swore  that 
Mr.  Gilbj  told  the  prisoner,  in  the  presence  of  the  mistress 
and  her  husband,  that  it  would  be  better  for  her  to  tell  the 
truth     This  witness  could  not  tell  whether  he  told  her  so 
before  he  asked  her  what  she  had  done,  but  it  was  before 
she  answered.    Mr.  Gilby  was  recalled,  and,  in  answer  to 
questions  put  by  the  learned  Judge,  said,  "I  could  not 
positively  swear  that  I  did  not  tell  the  prisoner  that  it 
would  be  better  for  her  to  tell  the  truth.    I  don't  recol- 
lect that  I  did.    I  can't  say  positively  what  was  the  first 
thing  I  said  to  her.    I  believe  I  asked  her  what  she  had 
put  into  the  milk.    It  is  very  likely  that  I  might  tell  her 
it  would  be  better  for  her  to  tell  the  truth    Smith  and 
his  wife  (the  mistress)  were  both  present,  and  heard  what 
I  said" 

Smith,  the  husband  of  the  mistress,  who  was  examined 
as  a  witness,  could  not  recollect  what  was  said. 

Flowers,  for  the  prisoner,  submitted  that  the  learned 
Judge  ought  to  strike  the  confession  out  of  his  notes,  and 
not  leave  it  to  the  jury. — He  cited  the  cases  of  Hex  v. 
Spencer  (a).  Rex  v.  Sarah  Taylor  (i),  Regina  v.  Laugher  (c). 

Pattbsok,  J.,  (having  conferred  with  Lord  Denman,  C.J.,) 
declined  to  strike  out  the  evidence  of  the  confession;  and 
his  Lordship  put  the  whole  to  the  jury,  observing  that  it 
was  impossible,  after  they  had  heard  the  confession,  to 
expect  that  they  could  weigh  and  consider  the  other  facts 
in  the  case  without  reference  to  the  confession;  and,  in 

(a)  7  C.  &  P.  776.  {h)  8  Id.  733.  (c)  Ante,  p.  225. 

▼OL IL  0  0  0  N.  P. 
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1848.        truth,  the  other  facts  by  themselves  would  not  have  war- 
ranted a  conviction. 

The  deposition  of  Mrs.  Smith,  the  mistress,  which  had 
been  taken  by  a  magistrate  in  the  presence  of  l^e  prisons, 
Mrs.  Smith  being  incapable  of  attending  the  trial,  from  a 
disease  of  dropsy,  was  read  in  evidence,  detailing  the  same 
conversation  between  Mr.  Gilby  and  the  prisoner,  but  not 
stating  anything  with  r^ard  to  the  use  of  threats  or  pro- 
mises. 

Verdict— Chxilt^. 

Pattbson,  J.,  reserved  the  case  for  the  opinion  of  the 
Judges,  on  the  question,  whether  he  was  right  in  the  course 
he  adopted. 

WUdmaUy  for  the  prosecution. 

FhwerSy  for  the  prisoner. 

[AttomieBy  Portinffton,  and  IkdeJ] 


EXGHEQUBB   CHAMBBB. 

ITov,  llth.      BEFOBE  POLLOCK,  a  B.,  PATTBSON,  J.,  MAULB,  J.,  CRESSWELI,  J^ 

AND  EKLE,  J. 

Flowers,  for  the  prisoner. — ^I  have  to  nxgae^Jird,  that, 
although  the  evidence  of  the  confession  was  properly  re- 
ceived at  the  time  when  it  was  received,  yet  that»  as  soon 
as  it  was  shewn  by  the  evidence  of  Mrs.  Brampton  that 
it  was  not  properly  receivable,  the  learned  Judge  should 
have  struck  it  out  of  his  notes.  The  case  of  Jacobs  t. 
Layhom  ((2)  is  a  strong  authority  on  this  point;  and,  9e- 

((f)  11  M.  <b  W.  685.    In  that  chie^  stated,  in  answer  to  a  ^es- 

case  a  witness  for  the  defendant,  tion  put  to  him  by  the  plAiB- 

to  whom  several  questions  had  tiff's  counsel,  who  had  interpose^ 

been  put  in  his  examination  in  that  he  was  liable  to  the  plau^ 


MIDLAKD  SUMMER  CIBOUIT,  12  YIOT. 


923 


condhff  that  the  inducement  to  confess,  held  out  by  Mr. 
Gilbj,  in  the  presence  of  the  master  and  mistress  of  the 


1848. 


tiff*8  attorney  for  the  costs ;  and 
thereupon  he  ma  objected  to,  as 
incompetent.    It  ma  contended 
bj  the  defendant's  counsel,  that 
the  objection  came  too  late ;  bat 
this  was  denied  by  the  plaintiff's 
oomiBe],  on  the  authority  of  Lord 
Keeper  Ein^,   BoU,  C.  J.,  and 
PoweS,  J.,  in  the  case  of  lieed- 
ham  ▼.  Smith,  (2  Yem.  463),  and 
thatof  LordlTaft^vtak^,  in  the  case 
of  Lord  Lovat,  (18  St.  Tr.  596). 
— ^Lord  Ahinger,  C.  B.,  in  giving 
judgment,  said,  "The  plaintiff's 
couneel  haye  furnished  us  with  a 
proof  of  the  antiquity,  at  least, 
of  the  practice  contended  for  by 
them.    They  haye  shewn  that  it 
has  been  recognised  by  the  high 
authority  of  Lord  King,  assisted 
by  those  other  learned  Judges  who 
sat  with  him  on  that  occasion,  and 
confirmed  afterwards  by  the  opin- 
ion of  Lord  Hardwickej  one  of  the 
greatest  Judges  who  ever  presided 
in  this  countiy,  not  only  on  the 
law  but  on  the  reason  of  the  law. 
To  this  I  can  add  the  testimony 
of  my  own  experience,  which  has 
been  of  more  than  forty  years, 
that,  wheneyer  a  witness  was  dis- 
coTered  to  be  incompetent,  the 
Judge  always  struck  the  eridence 
that  had  been  g^ven  out  of  his 
notes.    I  haye  known  b<^  Lord 
Menbarvugh  and  Mr,*Ba]1|n  Bag- 
l^  erase  whole  pages  in>this  way." 
"  The  reason  of  the  pra^ice  rests 
on  this  ground — the  law  will  not 
allow  a  yerdict  to  stand  which 
has  been  obtained  on  the  eyidence 
of  a  person  jK^om  the  rules  of  law 
have  declarX  incompetent  to  giye 
endence." 


In  the  case  of  J9ar<^  y .  ^tM, 
(11  M.  A  W.  483),  which  was  an 
action  by  indorsee  against  drawer 
of  a  bill  of  exchange,  in  which 
the  defendant  by  his  plea  denied 
the  making;  the  bill  was  offered 
in  eyidence  at  the  trial,  it  pur- 
ported to  be  a  foreign  bill,  and 
was  stamped  as  such,  but  its  ad- 
missibility was  objected  to  on  the 
ground  that  it  was  really  drawn 
in  London,  and  eyidence  was  of- 
fered of  this  fact.  This  evidence 
was  rejected  by  the  undersheriff 
of  Middlesex,  who  tried  the  cause, 
and  the  bill  was  read  in  eyidence ; 
the  eyidence  that  it  was  drawn  in 
London  being  afterwards  given  as 
a  part  of  the  defendant's  case. 
The  case  came  before  the  Court  of 
Exchequer,  on  the  question,  whe- 
ther the  evidence  that  the  bill  was 
drawn  in  London  should  have  been 
received  before  the  bill  was  given 
in  evidence;  and  the  Court  held 
that  it  should ;  and  Lord  ^^n^^r, 
C.B.,  said, "  All  questions  respect- 
ing the  admissibility  of  evidence 
are  to  be  determined  by  the  Judge, 
who  ought  to  receive  that  evi- 
dence, and  decide  upon  it,  without 
any  reference  to  the  juxy.  In  all 
cases  where  an  objection  is  made 
to  the  competency  of  witnesses, 
any  evidence  to  shew  their  incom- 
petency must  be  received  by  the 
Judge,  and  adjudicated  on  by  him 
alone.  So,  in  the  present  case, 
evidence  offered  to  impeach  the 
admissibility  of  the  bill,  on  the 
ground  that  it  was  improperly 
stamped,  should  have  been  receiv- 
ed by  the  Judge,  and  determined 
by  him  before  the  biU  was  allowed 
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prisoner,  was  such  as  to  render  any  statement  made  by  her 
in  consequence  of  it  inadmissible. 


to  be  read  to  the  juxy.  Wbenihe 
objection  was  made,  that  the  bill 
boxe  a  wroxig  stamp,  the  under- 
■hexiff  ought  to  have  receired  the 
eyidence  to  impeach  it,  before  he 
allowed  the  bUl  to  be  read;  and 
it  was  for  him  to  say  whether  the 
eyidence  adduced  for  the  purpose 
was  such  as  to  satisfy  him  or  not. 
The  eyidence  tendered  was  for  the 
purpose  of  shewing  that  the  bill 
ought  not  to  be  read  at  all ;  and 
if  the  undershexiff  rejected  it  in 
the  first  instance,  he  ought  not  to 
haye  receiyed  it  afterwards  and 
submitted  it  to  the  juxy.*^ — ^Baron 
Parhe  said, "  All  preliminary  mat- 
ters of  this  kind  are  to  be  deter- 
mined by  the  Judge,  not  by  the 
jury.  I  well  recollect  the  case  of 
Major  Campbell,  who  was  indicted 
for  murder  in  Ireland ;  and  on  a 
dying  declaration  being  tendered 
in  eyidence,  the  Judge  left  it  to 
the  jury  to  say  wheUier  the  de- 
ceased knew,  when  he  made  it, 
that  he  was  at  the  point  of  death. 
The  question  as  to  the  propriety 
of  the  course  adopted  in  that  case 
was  sent  oyer  for  the  opinion  of 
the  English  Judges,  who  returned 
for  answer  that  the  course  taken 
was  not  the  right  one,  and  that 
the  Judge  ought  to  haye  decided 
the  question  himself.  There  was 
also  a  case  before  myself  at  York, 
where  a  witness  was  objected  to 
by  a  prisoner  as  incompetent,  and 
the  question  arose  as  to  the  course 
to  be  adopted  under  such  circum- 
stances :  I  took  the  opinion  of  all 
the  Judges  upon  it,  who  held  that 
I  ought  to  haye  receiyed  all  the 
eyidence  adyanoed,  both  to  im- 


peach the  competency  of  the  vi(- 
ness,  and  in  support  of  it,  before 
I  allowed  him  to  gire  any  eyidence 
to  the  jury.  Inlike  manner.it  is 
for  the  Judge  to  say  whether  u 
instrument  which  is  proposed  u 
be  giyen  in  eyidence  Is  properj 
stamped  or  not,  and  to  decide  up- 
on the  eyidence  respecting  its  ad- 
missibility."— ^And  Baron  Aidet- 
won  said,  '^  Where  a  question  siiscs 
as  to  the  admissibility  of  eyideiiee, 
the  &cts  upon  which  its  admiaa- 
bility  depends  are  to  be  deter- 
mined by  the  Judge,  and  not  bj 
the  jury.  If  the  opposite  ccmne 
were  adopted,  it  would  be  eqoinr 
lent  to  leaying  it  to  the  juiy  to 
say  whether  a  paiticolar  thisj: 
were  eyidence  or  not.  It  might 
as  well  be  contended  that  a  Jnd^ 
ought  to  leaye  to  the  juiy  the 
question,  whether  sufficient  search 
had  been  made  for  a  document  so 
as  to  admit  secondary  eyidence  ef 
its  contents." 

The  case  of  SmUk  y.  Bof^ 
was  acted  on  by  Mr.  Justice  £fff 
in  the  case  of  Painiier  y.  Hi&i  tried 
at  Westminster,  in  Queen'sBeach, 
on  the  14th  of  Januarj,  1^7- 
That  was  an  action  by  the  paj«« 
against  the  maker  of  a  promitfoT 
note,  papable  *'  two  **  months  af^ 
date,  with  a  plea  that  the  defeod' 
ant  did  not  make  the  note.  The 
defendant*s  signature  to  the  w^ 
was  proyed,  but  the  word  **  tvo"* 
was  eyidently  written  <m  an  eit- 
sure.  .£We,  J.,  said,  that  itvtf 
incumbent  on  the  pUintiiTto  ex- 
plain this,  and  a  witness  was  oB- 
ed  for  the  plaintiff  to  proye  thit 
the  note  was  in  the  same  sti^ 
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PoixocK,  C.  R — ^When  a  prisoner  has  been  told  that  he      ^  1848. 
had  better  tell  the  truth,  and  these  expressions  are  used  by 
or  in  the  presence  of  a  person  in  authority,  I  always  re- 
ject the  evidence. 

Maulb,  J. — ^That  the  expression  '^  you  had  better  tell  the 
truth/'  coining  from  a  person  in  competent  authority,  ex- 
cludes what  is  said  by  the  prisoner  afterwards,  has  been 
decided  in  more  than  a  himdred  instances. 

Eblb,  J. — Some  Judges  have  held,  that  merely  telling  a 
prisoner  to  tell  the  truth  is  not  such  an  inducement  to  con- 
fess as  will  render  the  confession  inadmissible.  But  it 
does  not  turn  upon  what  may  be  the  precise  words  used; 
but  in  each  case,  whatever  the  words  used  may  be,  it  is  for 
the  Judge  to  consider,  before  he  admits  or  rejects  the  evi- 
dence, whether  the  words  used  were  such  as  to  convey  to 
the  mind  of  the  person  addressed  an  intimation  that  it 


when  it  was  sigzied  by  the  defend-  of  two  witnesses  for  the  defend- 
ant.— ^Before  the  note  was  read  in  ant ;  one  of  whom  stated  that  he 
evidence,  CrotM^fT,  for  the  defend-  wrote  the  note  papable  at  three 
ant,  proposed  to  call  witnesses  to  months,  and  that  the  defendant 
prove  that,  when  the  note  was  signed  it  in  that  state  and  gave 
signed  by  the  defendant  and  de-  it  to  the  plaintiff,  who  took  it 
livered  to  the  plaintiff,  it  was  pay-  away. — On  this  evidence,  no  ob- 
able  "three**  months  afterdate,  servations  being  made  by  the 
and  that  the  "tyro"  must  have  counsel  on  either  side,  Erie,  J., 
been  inserted  afterwards.  The  said,  "  My  opinion  is  in  favour  of 
plaintiff's  counsel  objected,  that  the  defendant.  The  alteration  is 
^t  was  part  of  the  issue  on  the  plea,  not  accounted  for  to  my  satisfao- 
whether  the  defendant  made  the  tion."  And  his  Lordship  would 
note,  as  stated  in  the  declaration,  not  allow  the  note  to  be  read  in 
and  that  this  evidence  should  be  evidence,  and  directed  a  verdict 
given  as  a  part  of  the  defendant's  for  the  defendant ;  but  the  plain- 
case. — Cwwder,  for  the  plaintiff,  tiff's  counsel  elected  to  be  non- 
cited  the  case  of  Smith  v.  Bart-  smted.—Hum/rey  and  lAuh,  for 
^"—ErUy  J.,  in  this  stage  of  the  plaintiff;  Cr<noder  and  Car- 
^e  cause,  received  the  evidence  n'n^ton,  for  the  defendant. 
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1848.        will  be  better  for  him  to  confess  that  he  oommittel  the 
Rmiha       crime,  or  worse  for  him  if  he  does  not 

Pattbson,  J. — If  Mr.  Gilby  had,  in  the  first  instaiKe, 
admitted  the  words  to  have  been  used  by  him,  which  were 
proved  by  the  other  witness  Brampton,  I  should  not  hate 
received  evidence  of  the  confession;  but  the  evidence  ms 
properly  received  when  it  was  given,  although  the  otha 
evidence  given  afterwards  shewed  that  it  was  inadmxi- 
sible.  In  order  that  a  prisoner's  statement  should  be  re- 
jected, it  must  appear  affirmativdy  that  some  inducement 
was  held  out  by  or  in  the  presence  of  some  person  having 
authority.  I  hold  that  strongly — and  here  it  did  appear 
affirmatively,  on  the  evidence  of  Mrs.  Brampton;  I  there- 
fore think  that  I  should  have  struck  this  evidence  out  ci 
my  notes,  and  that,  as  there  was  no  other  evidence,  I 
ought  to  have  directed  an  acquittal 

Pollock,  C.  R — ^We  are  all  of  opinion  that  this  convic- 
tion cannot  be  sustained. 

Conviction  wrong. 
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BBFORB  L.  a  HUMFBET,  ESQ.,  Q.  a 


Rbgina  tf.  John  Pascor 

Indictment  on  the  stat  7  &  8  Geo.  4,  a  29,  s.  58.—  A.  had  her 
TYie  indictment  charged  that  the  prisoner,  on  &c.,  at  &c.,  |^  ^1,0  knew 
"  corruptly  and  feloniously  did  take  and  receive  of  and  ***®  i^^^^^^f 

*r    J  J  ^       received  money 

from  Hannah  Turley  certain  money  and  reward,  to  wit,  from  A.,  to 

three  pieces  of  the  current  gold  coin  of  the  realm  called  sove-  purchase  the 

reigns,  of  the  monies  of  one  Enoch  Turley,  under  pretence  J^J^^  SiSr^^ 

and  upon  account  of  then  and  there  helping  the  said  Han-  ^^^  ^y  ^^*  ^®* 

*  *      °  meaning  to 

nah  Turley  to  cert^dn  goods  and  chattels,  to  wit,  fourteen  brmgthethievei 

cheeses,  of  the  value  of  7iL,  of  the  goods  and  chattels  of  the  em^^x  b. 

said  Enoch  Turley,  which  said  goods  and  chattels  had  been  J^^g^^^of 

before  feloniously  stolen,  he  the  said  John  Pascoe  not  taking  money 

-       ,  ,  on  account  of 

having  caused  the  person  by  whom  the  said  goods  had  been  helping  A.  to 

so  stolen,  as  aforesaid,  to  be  apprehended  and  brought  to  theBtoiragoods, 

trial  for  the  same;''  against  the  statute,  &c.    There  was  a  7*^%*^"*;^ 

second  count,  in  which  the  name  of  Enoch  Turley  was  sub-  c.  29,  a.  58. 
Btituted  for  that  of  Hannah  Turley. 

It  appeared  that  the  prosecutrix  had  had  her  house  bro- 
ken open,  and  fourteen  cheeses  stolen.  The  prisoner,  who 
was  a  tradesman  employed  by  the  prosecutrix,  called  upon 
her  in  the  course  of  his  business,  and  told  her  that  he  had 
some  suspicion  of  the  persons  who  had  broken  open  her 
hoxise.  He  proposed  and  executed  a  plan  by  which  he 
brought  to  her  house  the  persons  whom  he  suspected  of 
being  concerned  in  the  robbery,  and  upon  the  prosecutrix 
seeing  them  she  at  once  recognised  them  as  persons  who 
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hftd  been  in  her  house  on  the  day  preyious  to  the  night 
on  which  the  robbery  was  effected  The  prisoner  asked 
the  prosecutrix  if  she  did  not  think  they  were  implicated 
in  the  robbery?  She  said,  "  Yes.''  He  said,  "  So  do  I" 
She  said,  "  I  wish  you  would  try  if  you  could  buy  a  bit 
of  cheese  of  them,"  to  which  he  assented,  and  she  gaye  bim 
21.  for  that  purpose.  The  prosecutrix  afterwards  saw  the 
prisoner  several  times,  when  he  told  her  the  cheese  would 
come.  The  prosecutrix  said,  *^  You  haTe  got  the  monej. 
and  you  don't  mean  to  send  me  the  cheese."  He  said 
she  might  haye  the  money  back  wheneyer  she  pleased 

Mr.  HuMFRET  left  three  questions  to  the  jury: — Fird, 
did  the  prisoner  mean  to  screen  the  guilty  parties^  or  to 
share  the  money  with  them?  Sec(mdlt/^  did  the  prisoiier 
know  the  thieyes,  and  intended  to  assist  them  in  getting 
rid  of  the  cheese  by  promising  the  prosecutrix  to  buy  it? 
and,  tAircffy,  did  the  prisoner  know  the  thieyes,  and  assist 
the  prosecutrix,  as  her  agent  and  at  her  request^  in  en- 
deayouring  to  purchase  the  stolen  property  from  them,  not 
meaning  to  bring  the  thieyes  to  justice? 

To  the  first  two  questions  the  jury  answered,  **  No;"  to 
the  third,  "Yes." 

Mr.  HuMFBET  directed  the  jury  to  find  the  prisoner 
guilty,  reserying  for  the  consideration  of  the  Judges  tlie 
question,  "  whether  the  receipt  of  the  money,  under  these 
circumstances,  was  a  corrupt  receiying  within  the  meaning 
of  the  statute." 

VerdidH-Guilty. 

O'Brien  and  MundMy  for  the  prosecution. 
Hayes,  for  the  prisoner. 

[AtUumiflS,  Hardinffey  and  Ifigkdmgak.'\ 
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1849. 
BXCHSQUBB  CHAMBER. 

tSFO&S     VILDB,  a  J,,  BOLFB,    R,  CBBSSWELL,  J.,  PLATT,  R,  AND 

VAUGHAN  WILUAMS,  J.  June  ^rd. 

This  case  was  not  argued  by  counsel 

Wii-i>K,  C.  J.,  deliyered  judgment — This  case  has  been 
considered  by  the  Judges  constituting  the  present  court  of 
appeal ;  and  we  are  of  opinion,  upon  the  facts  found  by  the 
juiy,  that  the  receipt  of  the  money  by  the  prisoner  was  a 
corrupt  receiving  of  such  money  within  the  meaning  of  the 
statute,  the  facts  found  being,  that  the  prisoner  knew  the 
thieves,  and  assisted  in  purchasing  the  stolen  property  from 
the  thieves,  not  meaning  to  bring  them  to  justice;  and  this 
finding  establishes  all  the  facts  necessary  to  constitute  the 
offence  described  in  the  statute.     The  words  of  the  statute 
(7  &  8  Geo.  4,  c.  29,  s.  58)  are  "  And  be  it  enacted,  that 
every  person  who  shall  corruptly  take  any  money  or  re- 
ward, directly  or  indirectly,  under  pretence  or  upon  account 
of  helping  any  person  to  any  chattel,  money,  valuable  se- 
curity, or  other  property  whatsoever,  which  shall  by  any 
felony  or  misdemeanor  have  been  stolen,  taken,  obtained, 
or  converted  as  aforesaid,  shall  (unless  he  cause  the  offend- 
er to  be  apprehended  and  brought  to  trial  for  the  same)  be 
guilty  of  felony,  and,  being  convicted  thereof,  shall  be  lia- 
ble, at  the  discretion  of  the  Court,  to  be  transported  be- 
yond the  seas  for  life,  or  for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  four 
years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly 
or  privately  whipped  (if  the  Court  shall  so  think  fit)  in  ad- 
dition to  such  imprisonment''    We  think  the  conviction, 
therefore,  was  legal  and  proper. 
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CROWN  CASES  RESERVED. 


It  wM  the  duty 
of  the  dexki  of 
A.  to  RcctTe 


count  of  A., 
and  pay  it  OTer 
to  A.*s  raper- 
intendenty 
whose  dn^  it 
ma  to  pay  it^ 
over  to  the  pii- 
■oncr,  whooe 
duty  it  was  to 
pay  it  oyer  to 
A.'s  cashier, 
these  persons 
being  all  stf- 
rants  of  A. 
The  prisoner 
received  mo- 
ney in  this 
mode,  and  em- 
bezzled it: — 
Bcldy  to  he  an 
embezzlemoit 
within  the  Stat 
7&8Gea4, 
c29,s.47. 

Recorders  aft 
borough  quar> 
ter  sessions 
have  power  to 
reserve  cases 
for  the  opinion 
of  the  Judges, 
under  the  stat 
llftl2Yict 
c78. 


Rsanr A  tr.  Oblasdo  Masteb& 

JjiMBEZZLEMENT.— The  prisoner  was  tried  before  St  D. 
Hill,  Esq.,  Q.  C,  Recorder  of  Birmin^iam,  at  the  Michaiel- 
mas  Qaarter  Sessions,  1848^  on  an  indictment^  which 
charged  that  he,  being  a  servant  of  William  HoUiday,  em- 
bezzeled  three  several  sums  received  by  him,  by  virtue  of 
his  employment^  for  and  on  account  of  his  master. 

The  prisoner  was  convicted,  subject  to  the  opinion  of 
the  Judges  on  a  case,  which  stated  as  foUows: — 

"  It  appeared  in  evidence,  that  the  course  of  business 
adopted  by  the  prosecutor's  house  was  for  the  customers  to 
pay  monies  into  the  hands  of  certain  persons,  who  paid 
them  over  to  a  superintendent;  he  accounted  with  the 
prisoner,  and  paid  over  such  monies  to  him;  and  the  priso- 
ner, in  his  turn,  accounted  with  cashiers,  and  paid  over 
the  monies  to  them,  he  having  no  other  duty  to  peifoim 
with  respect  to  such  monies^  than  to  keep  an  account  which 
might  act  as  a  check  on  the  su]>erintendent  and  the  cash- 
iers,  their  accounts  being  in  like  manner  checks  upon  him. 
These  four  parties  to  the  receipt  of  the  monies  are  all  ser- 
vants of  the  prosecutor. 

"  With  respect  to  the  three  sums  in  quq9tion,it  was  proved 
that  they  passed  in  due  course  firom  the  customers,  through 
the  hands  of  the  intermediate  receivers,  and  the  superin- 
tendent, to  the  prisoner,  who  wilfully  and  fraudulently  re- 
tained them. 

"  On  behalf  of  the  prisoner,  it  was  objected,  on  the  autho- 
rity of  RexY.  Murray  (a),  that  the  monies  having,  before  they 


(a)lMoo.G.G.27a    Thatwu 
an  indictment  for  embesilement. 


"  The  pHBOner  wu  proved  to  be  ft 
clerk  in  the  employ  of  A.    He  le- 
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cached  the  prisoner,  been  in  the  possession  of  the  prosecu-      ^  1848. 
or's  servants,  did  in  law  pass  to  the  prisoner  from  his 
naster,  and  that,  consequently,  the  charge  of  embezzlement 
:ould  not  be  sustained 

"  For  the  Crown  it  was  answered,  that  the  prisoner  having 
intercepted  the  monies  in  their  appointed  course  of  progress 
to  the  master,  this  case  was  not  governed  by  that  of  Rex  v. 
Murray  J  where  the  prior  possession  of  the  master  having 
been  as  complete  as  it  was  intended  to  be,  the  money  might 
reasonably  be  considered  as  passing  from  the  master  to  the 
prisoner;  whereas,  in  the  present  case,  it  was  in  a  course 
of  passage  through  the  prisoner  to  the  master/' 

The  prisoner  was  found  guilty,  and  the  learned  Recorder 
reserved  the  case  for  the  opinion  of  the  Judges,  on  the 
questions,  "  Firsts  whether,  under  the  stat  11  &  12  Vict 
c.  78,  ss.  l'&  2,  questions  of  law  may  be  reserved  by  Re- 
corders; and,  secondly y  whether  the  conviction  in  this  case 
was  good. 


BXCHBQUBB  CHAMBBB. 

BKFOBB  POLLOCK,  C.  B.,  PATTBSON,  J.,  MAULB,  J.,  CBBSSWELL,  J.,      Nw.  Wth. 
AND  EBLE,  J. 

Miller  (with  whom  was  MeUor),  for  the  prosecution. — 
On  the  first  point,  it  seems  that  the  words  of  the  stat  11 
&  12  Vict  a  78,  ss.  1  &  2,  are  very  inapplicable  to  Record- 
ers, as,  at  the  Quarter  Sessions,  the  cases  are  to  be  reserved 
by  the ''  Justices,"'  a  term  applicable  to  the  sessions  of  coun- 
ties, though  not  to  those  in  boroughs.    On  the  second  point, 

ceiyed  from  another  clerk  3^.  of  was  contended  that  this  was  not 

A.*8  money,  that  he  might  pay  embezzlement;  and  on  a  case  re- 

(among  other  things)  for  inserting  served,  all  the  Judges  "thought 

an  adyertisement  in  the  Gazette,  the  case  not  within  the  statute, 

l^e  prisoner  paid  10*.  for  the  in-  because  A.  had  had  the  possession 

sertion,  and  charged  A.  20e,,  keep-  of  the  money  by  the  hands  of  his 

ing  back  the  difference,  which  he  other  clerk,  and  that  the  conyic- 

conyerted  to  his  own  use."    It  tion  was  therefore  wrong." 
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Ig4a  I  sabmit  that  the  prisoner  iras  rightly  convicted  The 
question  is,  whether,  if  money  is  received  into  the  hands  of  a 
servant,  on  account  of  his  master,  to  be  by  him  passed  onto 
a  second  servant,  and  then  to  a  third,  in  the  course  of  thor 
duty,  and  finally  to  be  paid  to  their  master,  it  is  not  em- 
bezzlement if  either  of  those  servants  fraudulently  appro- 
priate the  money  to  his  own  use.  I  submit  thatit  is  eack 
of  th^n  receiving  it  by  virtue  of  his  employment;  it  is  the 
money  of  the  master,  and  has  never  been  in  his  possessicm, 
except  by  the  receipt  of  his  servants  (c). 

Pollock,  C.  R — ^We  are  all  of  opinion  that  the  coutlc- 
tion  is  right  We  think  that  the  case  of  Rex  v.  Murray  is 
distinguishable  firom  the  present.  There  the  prisoner  bu] 
received  the  prosecutor  s  money  from  another  of  his  clerks, 
to  apply  for  a  particular  purpose,  and  he  appropriated  it 
to  his  own  use;  and  that  was  not  an  embezzlement  within 
the  statute.  Here  the  money  was  really  on  its  way  to  tht 
master,  and  the  prisoner  was  one  of  those  who  was  to  r^ 
ceive  the  money  on  account  of  his  master,  and  he  embez- 
zled it  before  it  got  to  the  master. 

Pattbsok,  J. — ^I  entirely  concur  with  my  Lord  Chief 
Baron,  that  the  case  of  Bex  v.  Murray  is  distinguishable 
from  the  present  I  have  no  doubt  that  the  jurisdiction  is 
sustainable,  and  that  Recorders  at  borough  sessions  have 
power  to  reserve  cases  for  our  consideration.  The  Eecoider 
is  a  justice  by  the  Municipal  Corporation  Act 

Maulb,  J.,  C&BSSWSLL^  J.,  and  Eblb,  J.,  concurred. 

Conviction  wrong. 

{b)  (TBritH,  who  had  been  of  conricied  shaU  think  fit  thit  tbe 

coiuud  for  the  piiaoner  at  the  case  shall  be  argued.**    Before 

trial,  was  not  instructed  to  argue  this  statute,  in  cases  reeerred  ^ 

the  case  on  the  part  of  the  pri-  the  opinion  of  the  JudgeS)  tM 

Boner.    But  bj  the  stat  11  1 12  counsel  for  the  proeecutian  va# 

Yict  c.  78,  s.  3,  this  Court  is  to  not  heard  when  no  conitf^  ^ 

hear  **  counsel  or  the  parties,  in  peared  for  the  prisoner, 
case  the  prosecutor  or  the  person 
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1848. 

Regika  i;.  Jambs  Wbbb. 

Indecent  exposure— The  prisoner  was  indicted  ifamaninde- 
at  the  Clerkenwell  Sessions  for  an  indecent  exposure.  Ug  p^S^tT 


The  indictment  was  as  foUows:— "  Middlesex.     The  ju-  ^^^we"** 
rors  for  our  Lady  the  Queen  upon  their  oath  present,  that  ""^^^or. 
James  Webb,  late  of  the  parish  of  Saint  Margaret,  West-  indictment 
minster,  in  the  county  of  Middlesex,  labourer,  on  the  2nd  a.  with  having 
day  of  October,  12  Vict,  with  force  and  arms,  at  the  parish  public  X^ 
aforesaid,  in  the  county  aforesaid,  in  a  certain  public  place,  ^^^,?  cex^ 
within  a  certain  victualling  ale-house  there  situate,  unlaw-  honae/'  inde- 
fully,  wilftdly,  publicly,  and  indecently  did  expose  and  ex-  i^^J^^'i^ 
hibit  his  private  parts  naked  and  uncovered  in  the  presence  m*  A^ew^ 
of  Mary  Ann,  the  wife  of  Edward  Cherrill,  and  of  other  ©^  B.,  and  other 
the  liege  subjects  of  our  Lady  the  Queen  then  and  there  jects  there,'*  if 
being,  for  the  space  of  divers,  to  wit,  ten  minutes,  to  the  S^Jnit^^^ 
great  damac^  and  common  nuisance  of  the  said  Mary  Ann  ^*  *^*  ®*P^ 

'^  ^  ®  ^  ^  ^  •^  sure  wa«  to 

Cherrill  and  the  other  liege  subjects  of  our  said  Lady  the  M.  A.,  the  wife 
Queen  then  and  there  being,  to  the  great  encouragement  defendant^ought 
of  indecency  and  immorality,  and  against  the  peace  of  our  J^?g\^^^"* 
Lady  the  Queen,  her  crown,  and  dignity.''  Cn  a  crown 

caae  reserved, 
the  Judges  wiU 

The  jury  found  the  prisoner  guilty,  and  the  assistant  hew  obj^tioni 
Judge  Adams  reserved,  for  the  opinion  of  the  Judges,  the  ment,  if  they 
following  case,  to  which  a  copy  of  the  indictment  was  an-  ^l^rtated. 
nexed : — 

"  James  Webb  was  indicted  at  the  Clerkenwell  Sessions 
for  an  indecent  exposure. 

"  On  the  trial,  it  was  proved  by  the  prosecutrix  that  she 
was  taking  care  of  a  public-house  and  standing  behind  the 
bar,  through  which  was  the  public  passage  from  the  en- 
trance door  of  the  public-house  to  the  bar-parlour;  that  he 
conducted  himself  in  an  offensive  manner,  but  not  amount- 
ing to  an  indecent  exposure,  and  whilst  so  doing  several 
persons  passed  to  and  firo;  that  he  then  took  out  and  ex-^ 
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1848.  posed  his  private  parts  to  her,  and  thereupon  she  direcd? 
Btoua"  ^^  ^^  ^"^^  ^^^  ^^^  husband;  that  there  was  no  one  in 
^-  sight  but  herself  at  the  time  when  she  saw  his  private  parts 

exposed 

"  Two  points  were  made. — First,  that  an  indeo^t  ex- 
posure in  the  bar  of  a  public-house  is  not  an  indicUfak 
offence.  Secondlif,  assuming  the  place  sufficient^  there 
must  be  more  than  one  person  present  at  the  time  of  the 
exposure,  or  the  offence  is  not  complete. 

*^  The  jury,  under  my  direction,  found  the  prisoner  guil- 
ty, subject  to  the  opinion  of  the  Judges  on  the  above  points. 
The  judgment  is  respited. 

(Signed)        "John  Adams, 
Nov.  16, 1848.  Assistant  Judge." 


BXCHBQUBB  CHAXBBB. 

J>ec.  lOth.     BBFORB  POLLOCK,  a  B.,  PABEB,  B.,  PATTBSON,  J.,  CBB8SWBLL,  J., 

AND  VAUGHAN  WILLIAMS,  J. 

ClarksaUj  for  the  defendant — ^I  submit  that,  in  this  case, 
the  indictment  is  bad;  and  that»  to  constitute  the  offence 
intended  to  be  charged,  the  act  must  be  done  in  an  open 
and  public  place,  and  publicly,  and  to  the  people;  and  that 
the  exposure  of  the  person  of  a  man  to  one  woman  only 
is  no  offence,  unless  it  be  done  with  intent  to  insult  her, 
and  then  it  is  punishable  under  the  Vagrant  Act  (a).  Mi. 
East,  in  his  Pleas  of  the  Crown  (b\  says,  "  All  scandalous 
breaches  of  morality  exhibited  in  the  face  of  the  peopfc^'are 
misdemeanors;  "such  as  was  the  conduct  of  one  who 
exposed  himself  naked  from  a  balcony  in  Covent-garden." 
So  Mr.  Serjt  Hawkins  (c)  says,  "All  open  lewdness,  grossly 
scandalous,"  like  that  before  mentioned,  is  indictable;  and 

(a)  The  stat.  5  Geo.  4,  c.  83,         (6)  1  East  P.  C.  3. 
0.  4.  (c)  1  Curw.  Hawk  c  26;  a4. 
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in  the  case  of  Rex  v.  Crtmden  (d),  it  was  held  to  be  an  in-      ^  1848 
iictable  offence  for  persons  to  expose  themselves,  for  the 
purpose  of  bathing,  in  view  of  the  inhabitants  of  a  row  of 
houses.     The  first  case  on  the  subject  is  that  of  Sir  Charles 
Sedley  (e). 

Ckesswbll,  J. — Sir  Charles  Sedley  came  out  naked  on  a 
balcony  in  Covent-garden. 

Pabke,  B. — ^There  was  a  case  tried  at  Yorkshire,  in  1830; 
it  was  an  indictment  against  a  French  master,  for  expos- 
ing his  person  at  a  window  in  Micklegate,  York,  to  excite 
a  girl  who  was  a  servant  on  the  second  floor  of  the  house 
on  the  opposite  side  of  the  street;  and  1  left  it  to  the  jury  to 
say  whether  those  in  the  street  covid  have  seen  him  or  not, 
(not  whether  they  did  see  him);  and  that,  if  they  could  have 
seen  him,  it  was  a  nuisance. 

Clarkson. — Mr.  Chitty,in  his  edition  of  Bum's  Justice  (/), 
says,  "  An  indecent  exposure  of  the  person  to  public  view 
is  an  indictable  offence  at  common  law;''  and  the  case  of 

(cQ  2  Camp.  89.  Christianity  but  moralityalso  had 
\t)  1  Sid.  168  (in  K.  B.)    It  is  been  neglected."    There  is  also  a 
there  stated  that  Sir  Charles  Sed-  note  of  this  case  in  1  Eeb.  620. 
ley  was  indicted  at  common  law  where  it  is  stated  that  it  was  an 
for  having  exposed  his  person  informaJtion  against  Sir  Charles 
naked  in  a  balcony  in  Covent-  Sedley,  *'  for  shewing  himself  na- 
garden ;   that  he  was  offered  a  ked  in  a  balcony,  and  throwing 
trial  at  bar,  but  pleaded  guilty  down  bottles  vi  et  armis  among 
(M.  T,,  16  Car.  2);  when  it  was  the  people  in  Covent-garden,  con- 
said  to  him  by  the  Justices, "  that,  tra  pacem."    A  note  of  this  case 
notwithstanding   there  was   not  will  also  be  found  in  17  St.  Tr. 
any  Star  Chamber,  yet  they  would  155,  n.,  which  appears  to  be  made 
have  him  to  know  that  the  Court  from  the  reports  in  Siderfin  and 
of  King's  Bench  was  the  custos  Eeble  conjoined;  but,  in  the  obser- 
morum  of  all  the  King's  subjects,  vations  of  the  Court,  the  assault 
and  that  it  was  then  high  time  to  by  the  throwing  of  the  bottles 
punish  such  profane  actions,  com-  does  not  appear  to  have  been  al- 
^tted  against  all  modesty,  which  luded  to. 
^«re  as  frequent  as  if  not  only         (/)  Tit.  "Lewdness,"  vol.  3. 
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^effina  v.  WaUon  (g)  appears  to  be  preciaely  in  point  whk 
the  present. 

Pabm,  R— The  caseat  York  was  that  of  Rex  y.  Btmer^ 
^rd.  I  have  a  perfect  recollection  of  it  I  left  it  to  the 
jury  to  say  whether  the  defendant  cotiW  be  seen  by  the 
persons  in  the  street;  and  that  exposing  himself  to  the  fe- 
male servant  alone  was  not  sufficient  to  constitute  the  of- 
fence The  jury  found  him  guilty :  I  considered  it  a  public 
offence,  and  passed  sentence  accordingly. 


(ff)  In  the  case  of  Jii^na  v. 
Watson,  (2  Cox  Cr.  Ca.  376),  the 
fi«t    count  of    the    indictment 
charged  that  the  defendant,  on 
*c.,  «  at  the  parish  of  P.,  in  the 
eounty  of  M.  aforesaid,  in  a  cer- 
*»«»  openandpublicplacetheresi- 
twate,  called  Paddington  Church- 
yard,  and  in  the  sight  and  to  the 
▼iew  of  one  Ljdia  Crickmor«,  a 
female  of  tender  years,  to  wit,  of 
*he  age  of  twelve  yeaw,  in  the 
•aid  public  pUce  then  and  there 
being,  then  and  there  wilfully, 
unlawfully,  openly,  and  indecent- 
ly did  expose  the  naked  private 
parts  of  him  the  said  J.  W.,  to  the 
great  injury  and  corruption  of  the 
morals  of  the  said  Lydia  Crick- 
more,  and  against  the  peace,*'  <firc. 
The  second   count  charged  the 
offence  as  haying  been  committed 
in  the  presence  of  divers  persons. 
It  appeared,  firom  the  eridence 
giyen  on  the  trial,  that  the  inde- 
cent exposure  had  been  in  the  pre- 
sence of  Lydia  Crickmore  alone, 
as  alleged  in  the  first  count.    The 
defendant  was  thereupon  found 
guilty  upon  the  first  count,  and 
not  guilty  upon  the  second.     A 
rule  nisi  was  obtained  for  arrest- 


ing the  judgment    WHUt  shewed 
cause:  " The  ol»|ectioii  raised  to 
the  indictment  is,  that,  althoo^ 
the  act  charged  was  one  of  groai 
indecency,  yet,  because  only  oee 
person  was  present,  it  isno  dEenee 
in  law.     Thus,  if  it  were  commits 
ted  in  the  presence  of  twenty  per- 
sons seriatim,  however  injurious 
that  might  be  to  public  monls, 
it  would  not  be  punishable.    It 
is  laid   down   generally  in   the 
books,   that   all    open  lewdness, 
grossly  scandalous,  is  pnnishabfe 
by  indictment.^     ChUrid^  J.— 
**  But  if  this  indictment  is  good, 
every  exposure  to  a  female  in  i 
public  place  would  be  indictable."* 
''Is  there  any  precedent  where 
^divers*  was  omitted t**     To  this 
question    of  the   learned  Jud^ 
no  auBwer  appears  to  hare  been 
^Ten,  and   the  Court  made  the 
rule    absolute   for  arresting  the 
judgment;    and    Lord    Denma^, 
C.  J.,  said,  "  The  general  rule  is, 
that  the  nuisance  must  be  publk, 
that  is,  to  the  injury  or  offonceof 
seToral.     There  is  no  precedent 
of  such  an  indictment  as  the  pre- 
sent, and  we  are  not  inclined  to 
make  one.*' 
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Clarkwyn. — ^I  submit,  also,  that  the  indictment  is  bad  on        ib48. 
be  face  of  it  BaGMrT' 


Parks,  R — ^That,  if  so,  might  be  taken  advantage  of  on 
mt  of  error. 

Poi«LOCK,  C.  B.,  (having  conferred  with  the  other  learned 
Fudges). — We  are  all  of  opinion  that  you  may  go  into  the 
dbjections  that  appear  on  the  face  of  this  indictment 

Clarkson, — ^The  words  in  the  indictment  are  *'  expose  " 
and  "  exhibit:''  "expose,"  is  derived  from  ex-pono,  and  "ex- 
hibit,'' firom  ex-habeo;  and  it  is  not  stated  that  he  exposed 
his  person  "  to  "  the  other  persons,  but  "  in  the  presence  of" 

Pabks,  B. — ^Does  not  "presence"  mean  "sight?" 

Clarkson. — Not  always,  as  the  person  present  might  be 
blind.  The  indictment  omits  to  state  that  the  exposure 
was  in  the  sight  or  in  the  view  of  others. 

Pabkb,  R — It  is  averred  to  be  in  a  public  place. 

Clarkson. — I  should  submit  that  a  passage  in  a  public- 
house  was  not  a  public  place  for  this  purpose. 

Patteson,  J. — The  nature  of  the  house  may  be  material: 
a  sale  of  an  obscene  print  is  always  averred  to  have  been 
in  a  shop. 

Prendergasty{oT  the  prosecution. — ^The  indictment  alleges 
the  offence  to  have  been  committed  in  a  certain  public 
place,  and  this  sort  of  passage  in  a  public-house  is  a  place 
to  which  all  persons  have  a  right  to  go.  The  charge  is, 
that  the  defendant  did  indecently  expose  and  exhibit  him- 
self, in  the  presence  of  &c. 

VOL.  n.  p  p  p  If.  p. 


V. 

Wbbb. 


^  CROWN  GASBS  RESERYEI),  12  VICT. 

1848/  Pollock,  C.  R — ^The  word  "  indecently  "  has  no  definite 

legal  meaning;  and,  with  respect  to  the  word  "presence," 
I  remember,  that,  in  our  older  Courts  of  justice,  the  Jud^ 
retired  to  a  comer  of  the  Court,  for  a  necessary  purpc^ 
even  in  the  presence  of  ladies.  That,  perhaps,  would  l« 
considered  indecent  now. 

PrendergasL — ^In  the  case  otEegina  y.  ITotom^  the  indict- 
ment charged  the  offence  to  have  been  committed  in  a 
churchyard — ^not  always  an  open  place — and  to  have  been 
to  corrupt  the  morals  of  Lydia  Crickmore;  and  it  in  effect 
charged  an  attempt  to  corrupt  the  morals  of  one  pani- 
cular  female  only.  But  if  a  person  attempts  to  injure  pnb- 
lic  morals  or  public  rights,  he  commits  a  public  offence. 

Parke,  R — This  is  not  charged  to  be  to  the  commoii 
nuisance  of  the  Queen's  subjects. 

Prendergast-—  Nor  does  a  road  indictment  so  charga 

Yauohak  Willl/lms,  J. — ^An  indictment  against  a  scold 
would  be  good,  if  it  alleged  the  offence  to  hare  been  com- 
mitted to  the  common  nuisance  of  divers  of  the  liege  sub- 
jects of  the  Queen. 

Pabke,  R — ^The  publication  of  an  obscene  libel  is  an  of- 
fence if  it  be  sold  in  a  shop.  Would  the  giving  it  away^  in 
one  instance,  be  so? 

PrendergasL — ^Exhibiting  a  monster  is  indictable. 

Pollock,  C.  B. — ^Was  the  exhibition  of  Daniel  Lambert  a 
nuisance? 

Prendergast. — Any  public  exhibition  of  an  indecent 
object  would  be  indictable. 

Pollock,  C.  R — ^But  not  of  a  monster. 
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jPrendergasL — ^This  indictment  charges  a  nuisance,  as        I84d. 
mucli  as  an  indictment  for  the  non-repair  of  a  highway 
charges  it 

Pakkx,  B. — ^That  is  to  the  common  nuisance  of  aU  the 
Queen's  subjects  passing  and  repassing. 

PoixocK,  C.  R — ^The  indictment  against  Sir  Charles 
Sedley  charged  him  with  the  exposure,  in  the  presence  of 
diTers  li^e  subjects,  and  within  sight  and  yiew  of  divers 
li^e  subjects. 

Patteson,  J. — ^And  it  charged  that  he  did  expose  to 
the  view  of  divers  liege  subjects,  and  I  think  it  must  be  so 
stated;  why  not  say  "expose  to  the  view?*' — ^it  is  in  all  the 
precedents:  it  is  so  in  the  form  in  Archbold's  Criminal 
Pleadings,  and  I  think  that  is  the  precedent  in  Sir  Charles 
Sedley's  case  (g). 

Prenderffcut — ^Mr.  Archbold's  Precedents  are  not  au- 
thority. 

Pollock,  C.  B. — ^Mr.  Archbold's  works  are  remarkable 
for  their  accuracy,  and  all  his  works  are  prepared  with  the 
greatest  care.  I  have  had  occasion  to  consult  them  on  se- 
veral occasiona  Where  words  have  no  legal  signification, 
it  must  be  shewn  that  that  which  was  done  constitutes  the 
offence.  If  an  indictment  charges  that  the  thing  was  done 
within  sight  and  within  view  of  persons,  that  imports,  not 
that  they  did  see  it,  but  that  they  could  see  it  This  indict- 
ment only  says,  "in  the  presence  of;"  and  it  might  be 
that  the  defendant  took  particular  care  that  it  should  not 

(g)  If  the  form  in  Axclibold'g  count,  but  it  is  highlj  improba- 

OrimiiuJ  Pleadings  is  that  in  Sir  ble  that  it  wafl  so,  afl  indictments 

Charlet  Sedley's  oom^  it  does  not  did  not   contain   two   or   more 

charge  any  assault  by  throwing  counts  till  a  much  later  period 


of  bottles.    That  charge  might      than  the  reign  of  Charles  II. 
We  been  contained  in  another 

P  P  P  2 
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be  seen.  My  Brother  Parke  thouglit  that  the  crime  irv 
not  committed)  unless  more  than  one  person  migfU  see:  bat 
that,  if  the  exposure  was  to  one  only,  it  did  not  amount  xa 
the  offence. 

Pauke,  B. — I  thought  that,  if  only  one  person  coqU  see 
the  exposure,  it  was  not  the  offence;  but  that,  if  the  per- 
sons in  the  street  could  have  seen  it^  it  was  the  offeoce, 
though  it  wasnot  proved  that  they  did  seeit.  The  words  '^cx- 
pose"  and  "  exhibit"  having  no  legal  meaning,  it  mayhATe 
been  that  Mary  Ann  Cherrill  did  not  see  the  exposure,  ud 
was  intended  not  to  see  it  In  the  case  at  York,  there  v^ 
no  evidence  that  any  one  in  the  street  did  see  the  defen<i- 
ant,  but  only  that  persons  going  along  the  street  coulj 
have  seen  him. 

PrendergasL — I  submit  that,  when  the  exposure  is  made 
in  such  a  way  that  persons  may  see  it,  it  is  inmiAteml 
whether  they  did  see  it  or  not 

Parkb,  B. — The  printing  and  publishing  an  indecent 
libel  is  an  offence;  that  was  so  held  in  CurWs  case  (A),  which 
was  the  first  case  on  the  subject 

Clarkson,  in  reply. — ^Exhibiting  an  obscene  print  in  » 
public  place  is  made  an  act  of  vagrancy  (t). 

Paeke,  B. — ^That  was  to  make  the  offence  more  easy  of 
prosecution. 

Cbessweix,  J. — ^There  was  the  case  of  a  tinman,  irho  wss 
indicted  for  a  nuisance  to  Clifford's  Inn.  It  only  affected 
particular  chambers,  and  Lord  EUenborough  held,  that  it 
was  a  nuisance  to  too  few  to  be  indictabla  That  may  shew, 
that,  if  it  had  been  to  the  nuisance  of  more,  it  would  have 
been  indictable,  without  its  being  a  nuisance  to  all  the 

(A)  17  Str.  Tr.  163.  (0  See  the  ftat  6  Geo.  4,  c.  83,  ai 
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Lng's  subjects;  and  that  charging  a  nuisance  to  "divers"      ^1848, 
r  tbe  king's  subjects,  might  be  sufficient 

darhsorh, — ^There  is  nothing  here  to  show  that  any  per- 
>n  whatever  either  did  or  could  see  this  offence  committed. 

PoXiixxjK,  C.  B. — It  appears  to  me,  that  in  this  case  the 
conviction  ought  not  to  have  taken  place.     I  consider  that 
lie  case  of  Regina  v.  Watson  governs  the  present.     It  is 
lot   necessary  to  decide  whether  this  indictment  is  sus- 
tainable, or  whether  it  is  bad  in  arrest  of  judgment;  though, 
in  passing,  I  would  observe,  that  it  would  always  be  better 
to  adhere  to  the  established  forms.   But  the  point  on  which 
1  ground  my  opinion  is  simply  this :  in  the  case  of  Regina  v. 
Watson,  the  first  count  of  the  indictment  charged  the  ex- 
posure to  be  to  one  person,  and  the  second  count  to  "divers." 
The  defendant  was  acquitted  on  the  second  count,  because 
the  exposure  was  to  one  only,  and  the  judgment  was  ar- 
rested on  the  first  count.     Now,  striking  out  of  the  present 
indictment  all  that  is  not  proved,  and  leaving  only  that 
which  was  proved,  we  should  arrest  the  judgment.   The  re- 
sult, therefore,  is,  that,  taking  the  case  as  it  was  proved, 
there  was  not  enough  to  constitute  the  offence,  and  the  de- 
fendant ought  to  have  been  acquitted. 

Parkb,  B. — ^Whether  the  indictment  is  good  or  not  is  not 
the  question.  I  think  it  may  be  good — I  am  disposed  to 
think  it  is  a  good  indictment;  but,  if  we  strike  out  of  it 
what  is  not  proved,  it  only  charges  an  exposure  to  one  per- 
son, which  has  never  been  held  to  be  an  indictable  offence; 
and  in  R^na  v.  Watson  it  was  held  that  it  was  not  so. 

Patteson,  J. — I  entirely  adhere  to  the  case  of  Regina  v. 
Watson.  I  was  present  at  that  case.  If  you  strike  out 
that  part  of  the  present  indictment  wliich  was  not  proved 
at  the  trial,  it  does  not  state  enough  to  constitute  an  in- 
dictable offence.  I  wish  to  guard  myself  against  saying 
*ppp3 
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1848.        ^^t  this  is  a  good  indictmant.     I  have  great  doobi 
about  it 

CrbsswiUi,  J. — ^I  shottld  require  some  conrid^atum  be- 
fore I  held  that  this  was  a  bad  indictment;  but^  if  tlioe 
was  omitted  from  it  all  that  is  not  proved,  I  think  it  dearij 
would  be  sa 

Vaughan  Williams,  J. — ^I  quite  agree  with  the  rest  <rf 
the  Court,  on  the  authority  q{  the  case  of  B^gina  t.  Waimm. 

Conviction  wrong. 


Ebgina  v.  William  Hollowat, 

A.,  who  WM  in  X  HE  prisoner,  William  Holloway,  was  indicted  at  the 
K  a^mer  general  quarter  sessions  holden  in  and  for  the  boron^  of 
tooki^  from  Liverpool,  on  December,  4, 1848,  for  stealing,  within  the  ju- 
B.,  to  0.,  the  risdiction  of  the  Court,  120  skins  of  leather,  the  property 
at  another  port  of  Thomas  Barton  and  another. 

of  the  pienuMi, 
pretending  that 

woik  onSem  Thomas  Barton  and  another  were  tanners,  and  the  pri- 

wMto*  be***  U  ^^®'  ^^  ^^®  ^^  many  workmen  employed  by  them  at  their 

A.  intended  to  tannery,  in  Liverpool,  to  dress  skins  of  leather.   The  skins, 

to  hiB  master  when  dresscd,  were  delivered  to  their  foreman,  and  eveiy 

been^pJd  (or  workman  was  paid  in  proportion  to,  and  on  account  o^  the 

his  pretended  ^ork  done  bv  himself    The  skins  of  leather  were  afterwards 

work  on  them : 

—Held,  no  stored  in  the  warehouse  of  Thomas  Barton  and  another, 
attempt  to"com-  adjoining  to  the  workshop.  The  prisoner,  by  opening  a 
mflnor  S^o^T    ^i^^ow  and  removing  an  iron  bar,  got  access  clandestinely 

taining  money 
hy  fidM  pretence. 

To  constitute  larceny,  it  is  necesflfliy  that  the  party  should  hare  had  an  intention  to  d^Te  tb? 
owner  of  his  property  permanently. 

The  correct  definition  of  larceny  is,  "  the  wrongful  or  fraudulent  taking  and  canyiqg  away  by  my 
person,  of  the  mere  personal  goods  of  another,  from  any  place,  with  a  felonioos  intent  to  eooTert  then 
to  his  (the  taker's)  own  use,  and  make  them  his  own  prop»ty,  without  the  consent  of  the  owner;" 
the  word  ''  felonious"  being  explained  to  mean,  that  there  is  no  colour  of  right  or  excuse  for  the  act; 
and  the  **  intent"  must  be  to  deprive  the  owner,  not  ten^raiily,  but  petmanentlj*  of  hia  pioperty. 
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» the  warehoTise,  and  carried  away  the  skins  of  leather  i848. 
lentioned  in  the  indictment,  and  which  had  been  dressed 
Y  other  ^workmen.  The  prisoner  did  not  remove  these 
^ins  from  the  tannery,  but  they  were  seen  and  recognised 
ae  following  day  at  the  perch  or  place  where  he  usually 
rorked  in  the  workshop.  It  was  proved  to  be  a  common 
ractioe  at  the  tannery,  for  one  workman  to  lend  work, 
hat  is  to  say,  skins  of  leather  dressed  by  him,  to  another 
workman,  and  for  the  borrower,  in  such  case,  to  deliver 
he  work  to  the  foreman,  and  get  paid  for  it  on  his  own 
iccount,  and  as  if  it  were  his  own  work. 

A  question  of  fact  arose,  as  to  the  intention  of  the  pri- 
soner in  taking  the  skins  from  the  warehouse. 

The  jury  found  that  the  prisoner  did  not  intend  to  re- 
move the  skins  from  the  tannery  and  dispose  of  them 
elsewhere,  but  that  his  intention  in  taking  them  was  to 
deliver  them  to  the  foreman,  and  to  get  paid  for  them  as 
if  they  were  his  own  work;  and  after  this  purpose  was  ef- 
fected, he  intended  the  skins  to  be  restored  to  the  posses- 
sion of  his  masters. 

The  jury,  under  the  direction  of  the  Court,  foimd  the 
prisoner  guilty;  and  a  point  of  law  raised  on  behalf  of  the 
prisoner  was  reserved  for  the  consideration  of  the  Judges. 

The  question  was,  "  whether,  on  the  finding  of  the  jury, 
the  prisoner  ought  to  have  been  convicted  of  larceny." 


EXCHEQUER  CHAMBER. 

1849. 
BEFOBE   LOED   DENMAN,    C.   J.,  PAEKB,  B.,    ALDEBSON,  B.,  COLE-     •^<»»-  20<A. 
BIDQE,  J.,  COLTMAN,  J.,  AKD  PLATT,  a 

Parke,  R — ^This  case  is  like  that  of  Rex  v.  Wdh  and 
^oyle  (a). 

(a)  1 M.  C.  C.  431.  In  that  case      for  miners  employed  to  bring  ore 
It  was  held,  that  it  is  not  larceny      to  the  surface,  and  who  were  paid 
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1S«!^  LcntmdeSy  for  the  defendant — ^I  hare  to  submit,  tlia;!  this 

case  is  distinguishable  from  that  of  Eex  y.  Webb  and  Jf oyb 
Here  was  an  intent  to  injure  the  owner  of  the  propertr: 
and  I  submit  that  that  is  sufficient  on  a  charge  of  laztxnj; 
and  that  it  is  not  necessary  that  there  should  hare  been 
an  intent  to  deprive  him  permanentljof  his  property.  Hoe 
were  skins  dressed,  which  have  a  value  from  being  so,  sad 
the  prisoner  takes  a  portion  of  that  value  from  his  master, 
by  making  the  master  pay  him  for  work  he  has  not  done 
upon  them. 

Pabks,  R — ^Taking  a  chattel  for  a  temporary  purpose  is 
no  larceny. 

LowHihs. — ^There  is  a  case  of  a  man  robbing  his  own  sa- 
vant, to  charge  the  hundred. 

Paekb*  R — ^There  he  deprives  the  servant  of  the  pro- 
perty^ 

LoH*Hdes. — ^In  the  Mirror  (&)  the  definition  is,  *'  Larcine  est 
pris  et  d  autre  moveable  corporeUe  trechereusement  contre 
la  volonte  de  celui  a  qu'il  est;  pour  male  gaine  de  la  pos- 
session ou  dit  use."  Bracton  (c)  defines  it  to  be,  '^  Contrecta- 
tio  rei  aliene  fraudulenter  cum  animo  furandi,  invito  illo 
domino  cujus  res  ilia  fuerit^'  Lord  Coke  (cZ),  and  Black- 
stone  (<f),  also  say,  that  there  must  be  a  felonious  taking 
animo  furandL 

Lord  Dbnman,  C.  J. — ^If  a  man  took  another's  horse 
without  leave,  intending  to  ride  it  to  every  fair  in  England, 

by  the  owneis  according  to  the  ing  in  the  poesearaon  of  the  own- 
quantity  produced,    to    remove  en. 
from  the  heaps  of  other  miners         (6)  0. 1,  s.  10. 
ore  produced  bj  them,  and  add  it         (c)  Lib.  3,  c.  32. 
to  their  own,  in  order  to  increase         {d)  3  Inst.  107. 
their  wages,  the  ore  stiU  remain-         («)  4  Com.  229. 
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which  would  take  him  a  year,)  and  then  return  the  horse 
It  the  end  of  that  time,  would  that  be  larceny? 

Loumdes, — I  should  submit  that  it  might  be. 

Lord  Dekhan,  C.  J. — I  think  not;  and  if  you  cannot  make 
that  out  to  be  a  larceny,  you  have  no  hope  Ixere. 

LowndsB. — ^Larceny  has  never  been  correctly  defined. 
Lucii  causa  has  been  sometimes  considered  necessary,  and 
also  an  intent  to  deprive  the  owner  permanently  of  his  pro- 
perty :  but  this  has  never  been  expressly  decided 

Parkb,  R — ^Yes,  in  the  case  from  Cornwall  (/). 

Aldbbson,  E — Is  not  this  a  case  of  false  pretence? 

Loumdes. — No  money  was  obtained. 

Aldbbson,  R — It  is,  then,  an  attempt  to  commit  the 
misdemeanor  of  obtaining  money  by  false  pretence. 

Lowndes. — ^The  prisoner  had  only  removed  the  skins 
from  one  part  of  the  premises  to  another. 

Aldbbsov,  R — Still,  it  might  be  an  attempt  to  commit 
the  misdemeanor  (jr).  Rut  the  question  before  us  is,  whe- 
ther the  Recorder  ought  to  have  directed  a  verdict  of  guil- 
ty, or  not  guilty. 

Lord  Dei^man,  C.  J. — But  for  the  cases,  I  should  have 
thought  that  there  was  much  to  be  said.  In  the  case  I 
have  put,  of  a  horse  taken  away  for  a  year,  and  then  to  be 
returned,  it  would  seem  to  be  rather  singular  if  the  law 
Aid  not  make  that  larceny.    But  if  we  were  to  hold,  that 

(/)  The  case  of  Rex  v.  WM         (j)  See  the  ca«e  of  Begina  v. 
«*»rf  ift)yfe,  1  M.  C.  C.  431.  CAapnumy  ante,  p.  646. 

*  PPP  5 
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1M9.  mrongfiilly  borrowing  a  thing  for  a  time,  with  an  intention 
to  return  it,  would  constitute  a  larceny,  many  v^y  Tenial 
offences  would  be  larcenies.  In  late  cases  there  has  been 
an  understanding,  that,  to  constitute  larceny,  it  is  essential 
that  there  should  be  an  intent  to  deprive  the  owner  |wr- 
manendy  of  his  property.  It  is  certainly  an  odd  exci^ 
for  a  person  who  is  challenged  with  his  master's  property, 
that  he  meant  to  return  it,  after  having  cheated  his  master, 
in  the  first  place,  and  his  fellow-workman,  in  the  second; 
still,  a  man  can  hardly  do  this  without  committing  some 
offence,  although  it  be  not  larceny. 

Pabks,  R — The  definitions  of  larceny  are  none  of  them 
complete:  Mr.  East's  is  the  most  so,  but  that  wants  some 
little  explanation.  His  definition  is,  *^the  wrongful  or 
fraudulent  taking  and  carrying  away  by  any  person  of  the 
mere  personal  goods  of  another,  from  any  place,  with  a  felo- 
nious intent  to  convert  them  to  his  (the  taker's)  own  use,  and 
make  them  his  own  property,  without  the  consent  of  the 
owner."  This  is  defective,  in  not  stating  what  the  meaning 
of  '^  felonious  "  in  this  definition  is.  It  may  be  explained 
to  mean,  that  there  is  no  colour  of  right  or  excuse  for  the 
act;  and  the  "  intent  *'  must  be  to  deprive  the  owner,  not 
temporarily,  but  permanently,  of  his  property.  Cases  also 
show,  that  a  taking  of  goods  with  an  intent  to  return 
them  is  not  larceny.  And  then  we  have  the  case  of  Rex  v. 
WM  and  Moyle.  Unless  it  was  made  out  to  the  satisfac> 
tion  of  the  jury,  that  the  prisoner  meant  to  deprive  his 
master  of  his  property  permanently,  I  think  that  the  of- 
fence of  larceny  was  not  made  out 

Aldbbson,  B. — I  cannot  distinguish  this  case  from  that 
of  Rex  V.  WM  and  Moyle, 

CoLTMAN,  J. — We  should  look  at  the  cases  rather  than 
at  definitions,  as  it  is  almost  impossible  to  give  a  defini- 
tion h  priori  that  will  embrace  every  case.  No  case  shews 
this  to  be  a  larceny;  and  I  think,  that,  to  constitute  larceny. 
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lere  must  be  an  intent  to  deprive  the  owner  pennanently        i849. 
f  his  property.  r^^ 


CoLEaiiKiE^  J.,  and  Platt,  R,  concurred. 

Conviction  wrong  (jr). 

{g)  As  this  case  la  referred  to  in  the  following  case,  we  hare  sub- 
oiued  it. 


1^. 

HOLLOWAT. 


RsQiNA V.John  Hall. 

IiAROENT. — John  Hall  was  tried  at  the  Christmas  quarter  sessions,  A.  took  &t 

1848,  for  the  borough  of  Hull,  on  an  indictment  charging  him  with  ^°^  &  loft  of 

stealing  fat  and  taUow,  the  property  of  John  Atkin,  and  found  guilty,  milter  and 

subject  to  the  opinion  of  the  Judges  on  the  following  case : —  brought  it  to 

B.'8  candle- 

"  John  Atkin,  the  prosecutor,  is  a  tallow  chandler,  and  the  prisoner,  i^m^and  plac- 

at  the  time  of  the  alleged  offence,  was  a  servant  in  his  employment.  ^^^  ^^^  ^^jjj. 

On  the  morning  of  the  6th  of  December,  1848,  the  prosecutor,  in  conse-  ed  B.  to  buy  it 

quence  of  something  which  occurred  to  excite  his  suspicions,  marked  »«  fiit  iient  by 

a  quantity  of  butcher's  fat,  which  was  deposited  in  a  room  immediately  ^  ^    B.  re-  * 

aboye  the  candle-room  in  his  warehouse.    In  the  latter  room  was  a  Aised  to  buy  it, 

pair  of  scales  used  in  weighing  the  fat  which  the  prosecutor  bought  '"^^  ^.'J^ja 

for  the  purposes  of  his  trade.    At  noon,  the  foreman  and  the  prisoner  |^  larceny,  and 

left  the  warehouse  to  go  to  dinner,  when  the  former  locked  the  doors  that  the  fact, 

and  carried  the  keys  to  the  prosecutor.    At  that  time  there  was  no  fat  ?^*  ^®,*^®f 

,  intended  to  in- 

m  the  scales.     In  about  ten  minutes,  the  prisoner  came  back  and  asked   duce  the  owner 

for  the  keys,  which  the  prosecutor  let  him  have.    The  prosecutor  to  buy  his  own 
watched  him  into  the  warehouse,  and  saw  that  he  took  nothing  in  with  ^  ™*^®  "° 
him.    In  a  short  time  he  returned  the  keys  to  the  prosecutor,  and 
went  away.    The  prosecutor  then  went  into  the  candle-room,  and 
found  that  all  the  fat  which  he  had  marked  had  been  removed  £rom 
the  upper  room,  and,  after  having  been  put  into  a  bag,  had  been  placed 
in  the  scales  in  the  candle-room.    The  prosecutor  then  went  into  the 
rtreet,  and  waited  until  a  man  of  the  name  of  Wilson  came  up,  who 
was  shortly  followed  by  the  prisoner.  The  latter,  on  being  asked  where 
the  fat  came  from  that  was  in  the  scales,  said  it  belonged  to  a  butcher 
of  the  name  of  Robinson ;  and  Wilson,  in  the  prisoner's  presence,  stat- 
ed that  he  had  come  to  weigh  the  fat  which  he  had  brought  from  Mr. 
Robinson's.    The  prosecutor  told  Wilson  that  he  would  not  pay  him 
for  the  fat  until  he  had  seen  Mr.  Robinson,  and  left  the  warehouse  for 
that  purpose.    Wilson  immediately  ran  away ;  and  the  prisoner,  after 
offering  to  the  prosecutor's  wife,  if  he  was  forgiven,  to  tell  all,  ran 
&way  too,  and  was  not  apprehended  imtil  some  time  afterwards,  at 
some  distance  from  Hull." 
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1848.  ^«  Recorder  (r.  (7.  Chranger^  Esq.)  told  the  jmy,  that,  if  tkeyve; 

satisfied  that  the  prisoner  remoyed  the  &t  from  the  upper  room  tc  th^ 
candle-room,  and  placed  it  in  the  scales  with  the  intention  of  tdli^it 
to  the  prosecutor  as  fat  belonging  to  Mr.  Robinson,  and  with  the  is- 
tention  of  appropriating  the  proceeds  to  his  own  use,  the  cie&a 
amounted  to  larceny. 

The  jury  found  the  prisoner  guilty;  and  the  learned  Reooida  r- 
serred  the  case  for  the  opinion  of  the  Judges,  on  the  question,  '^  viwdff 
the  conviction  of  the  prisoner,  of  larceny,  was  a  good  cosiTictioiL** 


1849. 


EXCHSQtrSB  CHAMBEB. 

Jan^  2(MA.      bbfom  Loan  dbhmah,  c.  j.,  parks,  b^  akdbbson,  b,  colkkiimi,  •% 

COUTMAB,  J.,  ABD   PLATT,   B. 

Deardey,  for  the  prisoner. — I  submit  that  the  prisoner  was  not  gniltT 
of  larceny ;  and  that  this  is  like  the  case  oiRegina  v.  JTofioiray  (<t),  wlucii 
has  just  been  decided,  as  the  prisoner  did  not  intend  to  depnie  bs 
master  permanently  of  the  property. 

Pabkb,  B. — ^He  usurped  the  entire  property  in  the  goods,  for  dw 
purpose  of  enabling  the  other  person  to  seU  them  to  the  owner. 

Deardey, — It  was  neyer  intended  that  the  goods  should  be  tskca 
permanently  out  of  the  possession  of  the  owner. 

CoLB&iDOB,  J. — ^In  whose  dominion  were  they,  when  he  was  tiyifig 
to  sell  themf 

Albebsob,  B. — In  the  case  oiRegina  ▼.  HoUoway^  the  prisoner  ncTa 
intended  to  treat  the  goods  as  other  than  the  goods  of  the  misttf. 
Here  he  does. 

Pabkb,  B. — ^Here  the  intention  was  neyer  to  return  the  goods  to  tbe 
master,  as  the  master^s  own  property;  he  was  only  to  get  them  by 
paying  for  them. 

Deardeff, — ^I  submit,  that,  to  constitute  larceny,  there  rnnft  he  s 
taking  away  for  the  sake  of  lucre,  an  asportation,  and  an  intent  to  de- 
prive the  owner  of  the  goods  of  his  goods  for  ever,  in  specie.  I  sdnrt 
there  was  a  lucri  causa  here. 

Colbbibob,  J. — ^Tou  would  contend,  that,  if  a  penmitook  a  bone 
from  a  field,  and  intended  to  keep  him  a  month,  and  disguise  him  and 
sell  him  to  the  owner  as  the  horse  of  a  third  person,  that  iroold  ht  so 
larceny. 

(a)  Ante,  p.  942. 
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Deardey, — ^Tbat  is  exactly  this  case.  1849. 

AiJ>EB80if  y  B. — ^But  a  more  lively  mode  of  putting  it. 

Deardey. — ^The  definitions  of  larceny,  given  in  the  text  books,  be- 
innin^  with.  Glanville  (a)  down  to  Blackstone,  and  in  the  cases  of 
iex  V.  PhiRips  and  Strtyng  (5),  Rex  v.  Morftte  (c),  and  Begina  v.  Prir 
at  (d)y  all  go  to  support  the  proposition  I  am  contending  for.  I  ad- 
lit  an  asportation  and  a  lucre;  but,  so  far  from  any  intent  to  deprive 
he  owner  of  his  property,  the  intention  was  that  the  owner  should 
Leep  it,  but  that  a  cheat  should  be  practised  upon  him.  It  is  almost 
i  contradiction  in  terms  to  say,  that  there  was  an  intent  to  deprive  the 
)wner  of  his  goods  in  specie,  the  intent  being  to  deprive  him  of  the 
value  of  them  in  money. 

Au>SK8oir,  B. — According  to  your  arg^ument,  if  a  man  stole  a  bank- 
note, intending  to  bring  it  to  the  owner  to  be  changed,  it  would  be 
no  larceny. 

Deardey. — ^As  that  would  fall  within  the  principle,  I  should  submit 
that  it  would  be  no  larceny. 

ArehbM,  for  the  prosecution,  was  stopped  by  the  Court. 

Lord  DsHMAN,  C.  J. — ^The  question  here  is,  whether  there  was  an 
intent  to  deprive  the  owner  of  his  property  permanently.  How  could 
that  be  done  more  effectually  than  by  selling  itf  It  is  no  matter  to 
whom  it  is  sold.  I  am  clearly  of  opinion  that  the  direction  of  the 
learned  Recorder  was  perfectly  right. 

Pabkb,  B. — The  intent  of  the  party  here  was  not  only  to  deprive 
the  owner  of  his  goods,  but  to  commit  the  impudent  fraud  of  making 
him  buy  his  own  goods,  and  pay  for  them. 

Aldsbsov,  B. — ^Here  the  owner  is  never  to  get  his  goods  again,  but 
by  paying  the  full  value  for  them. 

CoLTMAK,  J. — ^This  case  is  perfectly  distinguishable  from  the  case 
of  Regina  v.  Hodvway. 

CoLBBiDos,  J.,  and  Platt,  B.,  concurred. 

Conviction  right. 

(a)  Lib.  10,  c.  13.  (c)  R.  k  R.  C.  C.  307. 

(*)  2  East,  P.  C.  662.  \d)  Ante,  p.  114. 
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At  the  Donet 
ScMioiifl  E. 
waa  found  guil- 
ty of  theqp- 
ttenlingon  one 
count  of  an  in- 
dictment, and 
H.  was  con- 
victed of  xe- 
ceiying,  on  an- 
other count  of 
the  lame  in- 
dictment, for  a 
substantive  fe- 
lony, the  re- 
ceiving being 
alleged  in  that 
count  to  have 
been  in  Somer- 
setshire:— 
Edd,  that  M. 
was  impropeily 
convicted,  as 
there  was  no- 
thing in  the 
hitter  count  to 
shew  jurisdic- 
tion in  Dorset- 
shire. 

On  a  crown 
case  reserved, 
tlie  Judges  will 
hear  the  argu- 
ment of  poi^ 
reserved  in  ue 
case,  although 
they  appear  on 
the  record,  and 
were  taken  in 
arrest  of  judg- 
uent 


Reguta  v.  John  Mabtih. 

XVECEIVING  stolen  goods.— The  prisoner  was  tried  a: 
the  Dorsetshire  Epiphany  Sessions,  1849^  j<Mntlj  whii 
George  Eades  and  Charles  Eades,  who  were  charged  vizb 
sheep-stealing.  They  were  conyicted  on  the  fifUi  eosnt 
of  the  indictment,  and  the  present  prisoner  was  comicted 
as  a  receiver,  on  the  seventh  count  of  the  same  indict- 
ment 
The  fifth  and  seventh  counts  were  as  follows: — 

Fifth  count — "  And  the  jurors  aforesaid,  upon  their  oitl 
aforesaid,  do  further  present,  that  the  said  G.  K  and  C  L 
on  the  said  18th  day  of  December,  in  the  12th  year  of  tk 
reign  aforesaid,  with  force  and  arms,  at  the  jMtii^  of 
Sherborne  aforesaid,  in  the  county  of  Dorset  aforesaid,  oof 
wether  sheep  of  the  value  of  20&,  of  the  cattle,  goods,  and 
chattels  of  the  said  Henry  Ensor,  then  and  there  feloni- 
ously did  steal,  take,  and  drive  away;  against  the  form  cf 
the  statute  in  such  case  made  and  provided,  and  agunst 
the  peace  of  our  said  Lady  the  Queen,  her  crown  asd 
dignity/' 

Seventh  count. — "  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  John  Martin, 
on  the  said  18th  day  of  December,  in  the  12th  year  otiht 
reign  aforesaid,  with  force  and  arms,  atthe  pariAo/Trtnir 
in  the  cowivby  ofSamer&ety  one  wether  sheep,  of  the  price  of 
20&,  (being  the  same  property  as  is  mentioned  in  theJiJSi  opvk^ 
of  this  indictment),  of  the  cattle,  goods,  and  chattels  of  the 
said  Henry  Ensor,  before  then  feloniously  stolen,  taken, 
and  carried  away,  feloniously  did  receive  and  take,  he  the 
said  John  Martin  then  and  there  well  knowing  the  said 
cattle,  goods,  and  chattels,  last  aforesaid,  to  have  been  f^ 
loniously  stolen,  taken,  and  carried  away;  against thefonn 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity.'* 
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But  the  Court  reserved  a  case  for  the  opinion  of  the  1840. 
idges,  in  which  it  was  stated,  that  "  the  counsel,  in  mov- 
g  in  arrest  of  judgment,  contended,  inter  alia,  that  the 
•unt  on  which  the  prisoner  Martin  was  convicted  was 
id  upon  its  face,  inasmuch  as  it  was  nothing  more  than 
charge  of  a  substantive  felony,  having  no  reference  to 
le  principals  by  whom  the  property  was  stolen  in  the 
mnty  of  Dorset,  so  as  to  sustain  a  count  for  receiving  in 
omerset,  under  the  stat  7  &  8  Geo.  4,  c.  29,  s.  66;  and 
bat  the  receiving  being  so  laid  substantively,  and  as 
laving  taken  place  in  the  county  of  Somerset,  the  Court 
'ras  ousted  of  its  jurisdiction. 

"  The  Court  overruled  the  objections,  considering  the 
lefect  to  be  cured  by  the  stat.  11  &  12  Vict.  c.  46,  s.  2, 
md  sentenced  the  prisoner  to  seven  years'  transportation, 
but  respited  the  execution,  and  reserved  the  case  for  the 
opinion  of  her  Majesty's  Judges. 

"  The  following  objections  were  taken  by  Mr.  Stock,  on 
behalf  of  the  prisoner: — That  the  seventh  count  was  bad; 
1st.  For  total  want  of  venue.     2nd.  Or  for  a  wrong  venue. 
3rA  Or  for  venue  so  defective  and  imperfect  as  not  to  be 
cured  by  statute.    4th.  That  the  defect  was  not  to  be  cured 
by  reference  to  the  venue  in  the  margin.     5tL  Or  by  refer- 
ence to  any  other  venue  in  the  indictment     6th.  Or  by  the 
parenthesis  in  the  seventh  count    7th.  That  the  property 
was  insufficiently  laid  and  described  in  such  seventh  count 
8th.  That  such  insufficient  description  was  not  cured  by  the 
parenthesis  aforesaid.     9th.  That  it  no  way  appeared  in 
the  said  seventh  count,  that  the  property  the  prisoner  was 
charged  with  receiving  was  stolen  in  the  county  of  Dorset, 
so  as  to  give  the  Court  jurisdiction.   10th.  And  generally, 
that,  as  such  seventh  count  was  a  distinct  and  separate 
charge  of  substantive  felony  in  its  terms,  of  which  the  pri- 
soner Martin  might  be  convicted,  although  an  acquittal  of 
the  principals  had  taken  place,  it  might  be  taken,  per  se, 
as  if  it  had  constituted  the  whole  indictment,  and,  if  bad, 
could  not  be  cured  aliunde. 
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1849. 

SXCEBQUBft  CHAMBER. 

BBFORB  WILDB,   C.  J.,  ALDBB80N,  B.,   BOLFE,  E.,  WIOHTMAI,  J^ 
April  9M  CBB88WBLL,  J.,   AlfD   PLATT,  E 

FfockeSy  for  the  prosecution. — ^The  question  is,  irbetlier 
a  sufficient  venue  appears  on  this  record  to  show  a  juris- 
diction to  try  and  convict  the  prisoner  Martin  of  the 
offence  charged  against  him  in  the  seventh  coont  <^ 
this  indictment  The  objection  arises  on  the  fiue  of 
the  record,  and  maj  be  taken  advantage  of  by  writ  of 
error;  and  these  points  were  not  taken  till  the  trial  bd 
terminated  by  the  conviction  of  the  three  prisoners.  It 
may,  therefore,  be  a  question  whether  this  Court  will  betf 
the  case  argued  (a). 

WiLDB,  C.  J.— The  Stat  11  &  12  Vict  a  78,  a  2,  ex- 
pressly authorises  this  Court  to  arrest  the  judgment  on 
cases  reserved,  and  we,  therefore^  think  that  you  are  en- 
titled to  be  heard 

F/ooks. — ^The  seventh  count  of  this  indictment  charges 
the  prisoner  Martin  with  receiving  the  stolen  property  in 
Somersetshire,  and  no  allusion  is  made  in  it  to  Dorset- 
shire, except  by  the  words  "  being  the  same  property  a£ 
is  mentioned  in  the  fifth  count  of  this  indictment"  In 
the  case  of  Reffina  v.  Waters  (b)  it  was  held,  that,  in  a 
second  count  of  an  indictment,  the  words  "  the  said  in- 
fant female  child,  so  bom  of  the  body  of  her  the  said 
Sarah  Waters,  and  not  named  as  aforesaid/'  did  uot  im- 
port into  that  count  a  description  of  the  child  in  the  fii^ 
count,  that  the  child  was  "  of  tender  age,  to  wit,  of  about 
the  age  of  two  days.''  So,  in  the  case  of  Regina  ▼.  Mar- 
tin (c)  it  was  held,  that,  in  a  second  count,  the  words  "  tlie 

(a)  See  the  cases  of  B^ina  y.         (h)  Ante,  p.  864,  and  1  l^en-C 
Mouters,  ante,  p.  930,  and  B^na      C.  356. 
V.  WM,  ante,  p.  933.  {e)  9  C.  &  P.  216. 
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aid  Esther  Ricketts''  did  not  import  into  that  count  the  de-  1849. 
iciiption  in  the  first  count  for  an  assault,  that  the  defendant 
lad  assaulted  "  Esther  Ricketts,  a  child  above  the  age  of 
;en  years  and  under  the  age  of  twelve  years."  These  au- 
ihorities  are,  no  doubt,  against  me;  but  by  the  stat  11  & 
12  Vict.  c.  46,  &  2,  it  is  enacted,  that  every  accessary  after 
the  fact  may  be  tried  either  with  or  after  the  principal,  or 
for  a  substantive  felony;  ''  and  the  offence  of  such  person, 
however  indicted,  may  be  inquired  of,  tried,  determined, 
and  punished  by  any  court  which  shaU  have  jurisdiction  to 
try  the  principal  felony  in  the  same  manner  as  if  the  act, 
by  reason  of  which  such  person  shall  have  become  acces- 
sary, had  been  committed  at  the  same  place  as  the  princi- 
pal felony/'  Here  the  reference  from  the  seventh  count  to 
the  fifth  is  '^  being  the  same  property  "  as  is  mentioned  in 
that  count. 

WiLDB,  C.  J. — ^We  must  find  a  jurisdiction  appearing  on 
this  record,  either  at  common  law,  that  the  prisoner  com- 
mitted his  offence  within  the  county  of  Dorset,  or  a  sta- 
tutable jurisdiction,  by  such  facts  being  alleged  as  gives 
that  jurisdiction.  It  is  not  alleged  in  the  seventh  count, 
that  the  prisoner  Martin  ever  had  the  property  in  Dorset, 
nor  is  it  alleged  in  that  count,  that  the  thief  did  anything 
in  Dorset 

WiGHTMAN,  J. — ^The  seventh  count  does  not  even  shew 
who  the  principal  was. 

Ffooks. — ^In  the  case  of  Hex  v.  James  (d),  which  was  a 
forgery  case,  Mr.  Justice  Patte^cm  did  not  think  that  it  was 
necessary  to  aver  that  the  prisoner  was  in  custody  within 
the  jurisdiction  of  the  county  of  the  city  of  Gloucester;  and 
though  no  act  was  done  by  the  prisoner  within  that  juris- 
diction, every  fact  was  averred  to  have  been  committed 
there.    If  the  offence  of  the  prisoner  Martin  had  been  al- 

{d)  7C.&P.653. 
VOL.  IL  Q  Q  Q  N.  P. 
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leged  to  baTe  been  oammitted  in  Dorset,  it  would  hin 
been  m  legil  fiction.  In  Loaders  case  (e),  where  an  ofocc 
bad  been  oommitted  in  a  detached  part  of  the  ooantr  of 
BomerBet,  which  was  sunronnded  by  the  county  of  Dorset, 
the  prisoner  was  tried  in  Dorset^  and  the  indictmtnt  hH 
the  offianoe  to  have  been  oommitted  in  the  pariah  of  Hol- 
well,  the  same  being  a  detadied  part  of  the  coimtj  of 
Somerset,  sunoanded  in  the  whole  by  the  county  (rf*  Dor- 
set, and  Banm  iio^  held  that  to  be  correct  Theciseof 
Rea^  T.  Fraser  (/)  is  certainly  an  aiithority  to  shew,  ^ 
when  the  ofience  is  alleged  to  be  committed  oat  of  tbe 
jnmdiction,  awrments  are  necessary  to  shew  jurisdiction. 


WnJtt,  C  J.—Fraaer's  oa$&  shews  that,  where  ft  juris- 
diction is  given  by  statute,  mid&t  particular  drcmnsUnc^ 
those  circumstances  must  appear  on  the  record. 

^oo£a— From  the  case  of  Regina  v.  Mit(AeU(g)  it  ip- 


(0  TiH  Dick.  Q.  a,  188;  dtod 
a  Qr»T.  edit  <tf  Bna.  C.  ^  M. 
1£L 

(/)  1  Moo.  C.  C.  407. 

0r)2Q.B.636.  In  that  case, 
an  ndktmeBt  at  the  Stamibrd 
BoroQ^  fiecsioiis,  chaxged,  that 
^'Fraads  Mitchell,  late  of  the 
parish  of  St.  Martiii,  Stamford 
BaroDL,  in  the  oountj  of  Koithamp- 
ton,  and  in  the  horoogh  of  Stam- 
ford,*^ on  Arc, ''€tf  M€/«ru4  o^bfv- 
saU,  in  the  honNigii  aferasud,'* 
aHanlted  W.  C.  Cook.  The  mar- 
ginal Tenne  was  ''Borough  of 
Stamford.**  Hie  parish  is  entirelj 
in  the  oonntjr  of  Korthamplon,the 
rest  of  the  horoogk  heing  in  the 
coon^  of  LincohL  The  defend- 
ant remoTed  the  indictment  bj 
certiorari,and  a  Tenire  was  award- 
ed into  the  oonnty  of  Lincoln, 
where  he  was  tried  and  OMiricted. 


The  offence  was  committed  in  * 
part  (tf  the  parish  which  is  «idu> 
the  hotongh,  and  within  dOO  jv^ 
of  the  county  of  Lincoln.   U^ 
held, /rrf,  that  the  renne,  M  l»>i 
was  m  Korthamptonshire;  ^ 
notwithstanding  the  pwceediBp 
under  the  ccrtionri,  ^  ^ 
trial  was  without  juri*iictioa;wd 
judgment  was  therefore  anestei 
Seamdly,  that  the  woids,  "a^  ^ 
parish  aforesaid,"  conld  notbe  f*^ 
jected.  f%wify,ths*»Ar*l'^ 
to  be  good  in  either  cm%^ 
der  the  Stat.  7  Geo.  4,  c  6^*^ 
the  offence  must  be  Wtf^*^ 
in  one  and  the aune »iui^)>^ 
that  the  Court  couH  not  R^^ 
the  defect  afteraTeidiet  of  g«S7> 
by  entering  a  suggestion  »•*  • 
pit>per  trial  could  iiotl)eb»<J» 
Northamptonshire.  AjAJ^^ 
that  the  style  of  the  borough'* 
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pears,  that  the  stat  7  Geo.  4,  c.  64,  &  20,  cures  a  wrong  i849. 
venue,  but  not  a  venire  into  a  wrong  county.  In  the  case 
of  Regina  v.  O'Connor  (h)  it  was  held,  that  the  marginal 
venue  could  not  be  imported  into  the  indictment,  and 
that  the  statement  of  the  venue  in  the  margin  implies  only 
that  the  indictment  is  found  by  the  grand  jury  of  the  court 
named,  and  not,  as  in  civil  cases,  that  the  complaint  is 
laid  as  arising  in  that  county;  and  in  that  case  Mr.  Justice 
Coleridge  says,  that  ''  the  Court  ought  to  be  able  to  say, 
before  the  trial,  whether  jurisdiction  exists  or  not "  (i).  In 
the  case  of  Rex  y.  Ooff(j)  it  was  held,  that  an  indictment 
in  the  next  adjoining  county,  for  an  offence  within  an  in- 
ferior county,  need  not  aver  that  the  former  is  the  next 
adjoining  county;  and  an  indictment  in  Hampshire,  for  an 
offence  committed  in  Southampton,  was  held  sufficient,  al- 
though it  did  not  aver  that  Hampshire  was  the  next  ad- 
joining county  to  Southampton. 

WiGHTiiAN,  J. — If  the  seventh  count  were  the  whole 
indictment,  and  the  words  of  reference  were  filled  up  by 
a  description  of  the  property,  could  a  trial  in  Dorset  be 
supported  without  alleging  the  offence  of  the  principal 
committed  there? 

Ffooke. — ^The  prisoner  Martin  would  then  be  chafed 
with  the  substantive  felony. 

WiOHTMAN,  J. — ^And  everything  alleged  to  have  been 
done  in  Somersetshire. 


given  in  Sched.  (A.)  to  the  Mirni-  of  Lincoln,  did  not  prove  that  the 

cipal  Corporation  Act,  4  &  6  Will,  whole  borough  was  in  Lincoln- 

^  c.  76,  being  "  the  town  or  bo-  shire,  nor  transfer  any  part  of  it 

rough  of  Stamford,  in  the  county  from  Northamptonshire  to  Lin- 

</  Lincoln,'^  and  its  being  classed  colnshire. 
in  Sched.  (0.)  to  the  stat.  2  A  3         (A)  5  Q.  B.  16. 
Will.  4,  c.  64,  (the  Boundary  Act),  (t)  Id.  p.  23. 

u  being  a  borougn  in  the  county         (J)  Russ.  <&  B.  0.  G.  179. 

QQq2 
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1849.  PuLTT,  R — ^For  anything  that  would  then  aj^iear,  the 

sheep  might  have  been  stolen  in  Ireland. 

Wilde,  C.  J. — ^It  does  not  appear  to  me  that  thoe  is 
any  reasonable  doubt  in  this  case.  It  is  necessaiy  that 
on  the  face  of  the  record  the  jurisdiction  should  appev. 
The  case  of  Begina  v.  Jiomeff  was  a  case  of  forgery  tried  in 
the  city  of  Gloucester;  the  indictment  charged  that  the 
offence  was  committed  there,  and  therefore  clearly  Weired 
jurisdiction  on  the  face  of  it  The  evidence  shewed  thit 
the  forgery  was  not  committed  in  the  city  of  Gloucester; 
but  certain  other  facts  were  proved,  which  showed  that  the 
prisoner  could  be  properly  tried  there,  and  theref<He  sap- 
ported  the  indictment  That  is  the  eff^  of  the  case  d 
Retpna  v.  James.  In  the  present  case,  the  indictment 
charges  that  the  prisoner  Martin  received  the  stolen  pro- 
perty in  Somersetshire, — ^it  not  appearing  who  was  the 
thief,  or  where  he  stole  the  property, — can  we  give  judg- 
ment that  this  prisoner  was  properly  tried  in  Dorsetshire, 
in  the  absence  of  every  all^ation  which  would  give  the 
Court  there  jurisdiction  to  try  him?    I  think  not 

Aldsbsoit,  R,  was  of  the  same  opinion. 

RoLFE,  R — ^There  is  one  circumstance  that  I  would  no- 
tice: Mr.  F/ooks  seemed  to  suggest  a  doubt  whether  this 
Court  could  entertain  this  case,  as  the  objections  were  on 
the  face  of  the  record.  I  think  that  the  word  "  trial"  in 
the  2nd  section  of  the  stat  11  &  12  Vict  c  78,  ought  to 
have  a  very  liberal  construction,  and  I  think  it  applies  to 
any  proceeding  in  the  court  below;  and,  as  in  that  section, 
this  Court  is  expressly  authorised  ''to  arrest  the  judgment," 
I  have  no  doubt  that  we  have  jurisdiction  to  hear  this  case 
In  the  case  of  Mex  v.  James  it  was  contended  not  only  that 
the  record  must  shew  jurisdiction,  but  that  it  should  be 
averred  that  the  prisoner  was  committed  for  trial  for  the 
offence  in  the  place  where  he  was  tried. 


CROWN  CASKS  RESERVED,  12  VICT.  957 

WiGHTMAN,  J. — I  am  of  the  same  opinion,  and  my  rea-        1849. 
sons  are  the  same  as  those  given  by  my  Lord  Chief  Justice. 

Cbbsswell,  J.,  and  Platt,  B.,  concurred. 

Conviction  wrong. 


Reoina  V,  George  Read  and  Others. 

xjlSSAULT. — At  the  General  Quarter  Sessions  of  the  Boys,  under  the 
peace,  holden  in  and  for  the  county  of  Surrey,  on  Tues-  had  connexion' 
day  the  2nd  day  of  January,  1849,  the  defendants  were  JJ^^jthey 
convicted  of  an  assault,  subject  to  the  opinion  of  the  Judges  y««»  indicted 

.  '        'f  ^  °        for  an  assault; 

on  tne  folio wmg  case: —  the  jury  found 

them"Ghiaty, 
the  child  being 

"George  Read,  late  of  the  parish  of  Wimbledon,  in  the  ^"^^^« 
county  of  Surrey,  Ralph  Read,  late  of  the  same  parish,  and  that,  from  her 

T  1       T>     1  1  ^    ,  .  ,  ,  .1        tender  years, 

John  Barlow,  late  of  the  same  parish,  aged,  respectively,  she  did  not 
thirteen,  twelve,  and  eleven,  were  charged  in  the  same  in-  JJJ^i^ut  in- 
dictment with  a  common  assault  on  Elizabeth  Ellen  Searle,  ^^'  ^  *^ 

was  not  an  as- 

a  girl  of  nine  years  of  age.  aauit,  and  that 

£f  T^  1  1  •   -I      1  1       !•  •  ^    the  conyiction 

it  was  proved  at  the  trial,  that  the  four  parties  went  was  wnmg. 
into  a  hay-loft,  when  each  of  the  three  boys  had  connexion 
with  the  girl,  and  penetration  was  effected  in  each  case. 
When  the  boys  first  began  to  take  liberties,  the  girl  shewed 
some  unwillingness,  but  eventually  she  ceased  to  offer  any 
opposition,  and  apparently  assented. 

"  The  verdict  of  the  jury  was  *  Guilty,  the  child  being 
an  assenting  party,  but  that,  from  her  tender  years,  she  did 
not  know  what  she  was  about' 

"  The  question  reserved  for  the  opinion  of  the  Court  is, 
whpther,  under  the  peculiar  circumstances  of  the  case,  the 
girl,  being  of  the  age  of  nine  years  only,  actually  did  give 
or  was  competent^to  give,  such  assent  to  the  act  in  ques- 
tion as  to  invalidate  the  conviction  for  a  common  assault'' 


CBOWH  CASKS  &ESBRYED,  18  YICT. 

SXCHBQUSB  CHAXBBB. 

BEFORE  LORD  DENMAH,   a  J.,  PARKE,   &,  ALDERSOH,  B.,  OOU- 
Jail^9M.  RIDGE,  J.,  COLTMAH,  J.,  AHD  PLATT,  Bw 

Needhaniy  for  the  prisoners,  was  stopped  by  the  Cout 

Parke,  R — ^The  case  ofBeffina  v.  Martin  (a)  dedded» 
that  consent  makes  an  end  of  the  charge  of  assault 

B.  C.  Robinson,  for  the  prosecution. — ^I  submit  that  tlie 
verdict  in  this  case  is  a  verdict  of  guilty,  as  there  is  a  pre- 
sumption of  law  that  a  child  so  young  cannot  consent 

A  T.PERSON,  R — ^The  contrary  has  been  decided  sevenl 
time& 

Parke,  R — You  cannot  distinguish  this  case  from  that 
of  Begina  v.  Martin. 

B.  C.  Robinson — ^In  the  case  of  Regina  v.  Saunders  (i), 
a  woman  submitted  to  a  man,  supposing  him  to  be  her 
husband,  and  that  was  held  to  be  an  assault 

Alderson,  R — ^The  jury  find  here,  that  the  girl  was  an 
assenting  party,  but  that  she  did  not  know  what  she  was 
about 

B,  C.  Robinson — ^It  might  have  been  a  child  of  only  two 
years  old,  who  might  not  resist^  and  there  might  in  that 
case  have  been  such  a  consent  as  is  found  here. 

CoiiERiDGB,  J. — ^The  jurv  say  that  the  girl  was  an  assent- 
ing party  to  a  connexion.  No  jury  would  find  the  consent 
of  a  child  of  two  years  old. 

(a)  9  C.  ^  P.  213.  (h)  8  C.  A  P.  fi65. 
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B,  C.  R6b%ns(yiu — I  must  contend  that  an  assent,  to  jus-        i849. 
ify  an  assault,  must  be  an  actual  assent  given  by  a  mind 
capable  of  giving  an  assent 

Pabke,  R — It  has  been  decided  directly  the  contrary, 
in  the  cases  otRegina  Y.Bank8(c),9txid  Regina  Y.Merediih(d)y 
in  addition  to  the  case  of  Regina  v.  Martin  (e). 

B.  O.  Robinson. — Suppose  the  case  of  an  idiot,  or  a  per- 
son asleep.  Here  the  jury  find  that  the  child  had  not  in- 
telligence to  consent. 

Lord  Dbnmait,  0.  J. — I  hope  that  the  Courts  will  state 
their  cases  a  little  more  clearly  than  this  is  stated.  I  think, 
on  the  evidence,  that  the  indecent  liberties  were  against 
the  consent  of  the  girl,  and  that  the  jury  ought  to  have 
found  the  defendants  guilty.  But  they  have  found,  by 
their  verdict,  that  she  consented.  Mr.  Robinson  has  ar- 
gued that  she  could  not  give  a  legal  consent;  but  I  think 
it  is  enough  if  she  gave  an  actual  consent. 

-B.  (7.  Robinson. — It  was  clear,  that,  after  the  liberties 
taken  at  first,  there  was  consent,  in  fact,  as  these  practices 
had  been  going  on  for  a  long  time  at  a  school  to  which 
these  children  went,  and  where  they  had  been  taught  them 
from  the  teacher  of  the  school. 

Lord  Denman,  C.  J. — A  verdict  of  not  guilty  must  be 

entered 

Conviction  wrong. 

(c)  8  C.  &  P.  574.  (d)  Id.  689.  («)  9  C.  A  P.  213. 
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Rbgiha  v.  John  Bbstok. 

An  tndicdnent  I  iARCEXY,  and  leceiving  stolen  goods. — ^The  ptidoiier 
mtD  the  hoaae  was  indicted  at  the  Suffolk  Quarter  Sessions  holden  br 
ftfi^^u^  adjournment  on  the  17th  of  March,  1849.  The  indirt- 
in^ih^^KOftgtj  ment  contained  sixteen  counts.  The  fir^  comit  chaiged 
different  wr-  the  prisoner  with  breaking  into  the  house  of  John  Mason, 
n^uid  &  It'  tuid  stealing  the  goods  of  George  Mason.  Second  count 
^o^^^!^ti  ^^  ^®>  ^^*  laying  the  property  of  the  goods  in  John 
udcr  the  Stat  Masou.  Tktrd^/oufihy  and  /^  counts  the  like,  but  lajinr 
c  46.  ibrivceiT>  the  property  in  Joseph  Mason,  in  Elizabeth  Mason,  and  in 
nmitionedbi  Daniel  Mason.  The  sixths  seventh,  eigkthy  ninths  and  ietA 
Mdi  of  the  first  couuts  wcrc  for  breaking  into  a  building  within  the  cnrti- 
spectixeiT.UT-  lage,  and  stealing  goods,  the  property  of  which  was  laid  as 
as  in  them  >-  in  the  first  fire  counts.  The  devefUk  count  was  as  follows: 
iwt'mduir   — " ^^^  ^®  jurors  aforesaid,  upon  their  oaths  aforesaid, 

there  mar  be  ^Jq  farther  present,  that  before  and  at  the  time  of  the  com- 
as manT  counti  '^ 

on  this'sfettnte  mitting  of  the  offence  by  the  said  John  Beeton  in  this  count 

iiiJ^^^IJ^^^  mentioned,  the  goods  and  chattels  in  the  said  jmi  count 

J^J^^^I^^  mentioned  had  been  feloniously  stolen,  taken,  and  carried 

cator  ought  not  away.    And  that  the  said  John  Beeton  afterwards,  to  wit, 

to  be  pat  to 

dect  on  the  same  day  and  in  the  year  aforesaid,  with  force  and 

arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  the 
same  goods  and  chattels  then  being  of  such  value  respec- 
tively as  in  the  first  count  mentioned,  and  then  being  the 
goods  and  chattels  of  the  ssXA^Oeorge  MoMn,  as  in  tiiatcount 
mentioned,  feloniously  did  receive  and  have,  he  the  said 
John  Beeton,  at  the  time  he  so  received  and  had  the  same 
goods  and  chattels,  then  and  there  well  knowing  the  same 
to  have  been  feloniously  stolen,  taken,  and  carried  away, 
as  in  this  count  before  mentioned ;  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided**  The 
twdfth^  thirieentk,  fautieenihy  and  fifteenth  counts  were  ver- 
batim the  same  as  the  eleventh,  only  substituting  the 


CKOWN  CASKS  RESERVED,  12  VICT.  961 

TOrds  "  second,"  "  third,"  "  fourth,"  "  fifth  "  for  the  word        i849. 
*firsti"  and  substituting  the  names  "  John  Mason,"  '^  Jo- 
seph Mason,"  "  Elizabeth  Mason,"  and  "  Daniel  Mason  " 
for  the   name  '^  George  Mason."     The  aixteenth  count 
charged  a  previous  conviction. 

The  prisoner  was  acquitted  on  all  the  counts,  except 
the  deventhy  and  on  that  count  he  was  found  guilty,  sub- 
ject to  the  opinion  of  the  Judges  on  a  case  which  stated, 
that  ''  the  prisoner  pleaded  not  guilty,  and  after  he  had 
done  so,  and  before  the  counsel  for  the  prosecution  had 
opened  the  case,  the  counsel  for  the  prisoner  objected,  that 
under  the  3rd  section  of  the  stat  11  &  12  Vict,  a  46,  it 
was  only  made  lawful  to  add  one  count  for  receiving,  and 
that  the  counsel  for  the  prosecution  should,  therefore,  be 
called  upon  to  elect  upon  which  of  the  counts  for  receiv- 
ing he  would  proceed.    The  Court  thought,  that,  under  the 
said  section,  it  was  made  lawful  to  add  as  many  counts 
for  receiving  as  there  were  counts  charging  a  stealing,  and 
refused  on  that  account  to  put  the  counsel  for  the  prose- 
cution to  his  election;  but,  upon  the  application  of  the 
counsel  for  the  prisoner,  reserved  a  case  upon  this  point 
for  the  consideration  of  the  Judges." 


BXCHBQUBB  CHAMBBB. 

BBFOBB  WILDB,  a  J.,   BOLFB,  &,  WIGHTMAN,  J.,   OBBSSWBLL  J.,     April  ZOA. 
AND  PLATT,  B. 

Bvlwer,  (with  whom  was  Potuer),  appeared  for  the  pri- 
soner. 

Albbbson,  B. — ^Why  may  there  not  be  as  many  counts 
for  receiving  as  there  are  for  stealing, — one  for  each?  It 
is  really  only  one  offence  laying  the  property  in  different 
persona  It  is  one  stealing,  and  one  receiving;  and  be- 
cause there  was  some  doubt  as  to  the  person  to  whom  the 
property  really  belonged,  the  property  is  laid  in  five  dif- 
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1849. 


ferent  waya    If  a  late  learned  Judge  had  drawn  the  is- 
dictment,  you  would  very  likely  liad  it  laid  in  fifty  mcve. 

WiLDB,  C.  J. — ^Mr.  Bukoer,  we  will  hear  yon,  if  youTriah 
it;  but  we  all  think  that  there  is  nothing  in  the  objectiooi 

Conyiction  affirmed 


Rbgina  V,  Bbisbt. 

An  oricr  «£       ANDICTMENT  for  disobeying  an  order  of  justices,  dated 
JJiJ^^J^  the  6th  day  of  May,  1848  (a).     The  defendant  was  tried  it 

of  iL    Two  jii»> 

tket  made  m  Mcond  order  after  m  rapenedeas  of  the  fiitt  order: — Sdd,  that  the  sopenedaaf  had  a* 
effect,  but  that  iht  justkea  had  joiudiction  to  make  the  aeoond  orda,  although  the  fint  order  bd  sac 
I  eithtf  on  appeal  or  oertiorazL 


(a)  The  indictment  was  in  the 
following  f (Mm : — 
Sussex,  ^Thejnron  for  our  Lady 
to  wit.  J  the  Queen  upon  their 
oath  present,  that  Sarah  HoUist, 
now  residing  in  the  parish  of 
Duncton,  within  the  diYision  of 
Lower  Arundel,  in  the  countj  of 
Sussex,  single  woman,  before  the 
wi^Ving  of  the  order  of  justices 
hereinafter  mentioned,  to  wit,  on 
the  second  day  of  June,  in  the 
year  of  onr  Lord  1847,  at  Mid> 
hurst,  within  the  said  county, 
was  deliyered  of  a  male  bastard 
child;  and  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  Sarah 
Hollist  haying  been  so  deHrered 
of  such  bastard  child,  and  haying 
oome  to  reside  within  the  parish 
of  Duncton  aforesaid,  and  within 
the  said  diyision  and  county,  af- 
terwards, to  wit,  on  the  twenty- 
ninth  day  of  April,  in  the  year 
of  our  Lord  1848,  (being  within 
twelye  calendar  months  after  the 
birth  of  the  said  child),  did  make 


application  to  John  Luttman  El- 
lis, Esquire,  one  of  her  Majest^V 
justices  of  the  peace  acting  m 
and  for  the  said  diyision  and  comi- 
ty at  Petworth,  in  the  said  diTi- 
sion  and  county,  for  a  summons 
io  be  served  upon  oiie  WiUisiB 
Brisby,  of  Haslemere,  in  the  ooon- 
ty  of  Surrey,  grooor,  whom  si« 
alleged  to  be  the   £ather  of  the 
said  child.  And  the  jurors  afbie- 
said,  upon  their  oath  af<Hessid, 
do  further  present,  that  the  said 
John    Luttman  Ellis,  so   being 
such  justice  acting  in  and  for  the 
said  diyision  and  county  as  afore- 
said, did  thoeupon  afterwards,  to 
wit,  on  the  same  day  and  year 
last  aforesaid,  at  Petworth  afbie- 
said,  duly  issue  his  summons  to 
the  said  William  Brisby,  to  l>e 
and  appear  at  a  petfy  sesnons  to 
be  holden  for  the  said  diyision 
at  Petworth  aftnesaid,  within  the 
said  diyision  and  oounfy,  on  the 
sixth  day  of  May  then  next,  to 
answer  the  complaint  of  her  the 
said  Sarah  Hollist,  toudiing  the 
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ie  Elpipliany  Sussex  Sessions,  at  Petworth,  and  was 
mud,  guilty,  subject  to  the  opinion  of  the  Court  on  the 
^Uo-wing  case: — 


1849. 


oremiseB.     And  the  juiors  afore- 
aid,  upon  their  oath  aforesaid, 
lo  farther  present,  that  the  said 
Williaaa  Brisby  wbb  duly  serred 
frith   the  said  siumnons  within 
forty  days  of,  and  more  than  six 
days  before  the  holding  of  the 
aaid  petty  sessions,  and  the  mak- 
ing of  the  order  hereinafter  men- 
tioned, to  wit,  on  the  twenty- 
ninth    day    of  April,  1848;    to 
which  said  summons  he  the  said 
William  Bri^by,  notwithstanding 
such  service  thereof  as  aforesaid, 
did  not  then,  to  wit,  at  the  said 
petty  sessions  so  holdenforthesaid 
division,  on  the  said  sixth  day  of 
May,  appear  nor  offer  any  defence, 
nor  shew  cause  why  an  order  of 
maintenance  should  not  be  made 
upon   him.     Whereupon,   John 
Napper,  Esquire,  and  the  said 
John  Luttman  Ellis,  being  two 
of  her  Majesty's  justices  of  the 
peace  acting  in  and  for  the  said 
division  and  county,  in  petty  ses- 
sion assembled,  at  the  said  petty 
session  holden  for  the  said  divi- 
sion at  Petworth,  within  the  said 
division  and  county,  on  the  said 
sixth  day  of  May,  1848,  the  said 
Sarah  HoUist  having  then,  to 
wit,  at  the  said  petty  session,  ap- 
plied to  them  the  said  John  Nap- 
per and  John  Luttnuin  Ellis,  as 
such  justices  as  aforesaid,  for  an 
order  upon   the   said    William 
Brisby,  according  to  the  form  of 
the  statute  in  such  case  made 
and  pTonded,  did,  by  their  order 
in  writing,  under  their  hands  and 
seals,  bearing  date  the  said  sixth 


day  of  May,  in  the  year  of  our 
Lord  1848,  after  having  heard 
the  evidence  of  the  said  Sarah 
Hollist,  and  such  other  evidence 
as  she  the  said  Sarah  Hollist  had 
produced,  and  the  evidence  of 
the  said  Sarah  Hollist,  the  mo- 
ther of  the  said  child,  having 
been  corroborated  in  some  ma- 
terial particular  by  other  testi- 
mony, to  the  satisfaction  of  the 
said  justices,  declare  and  adjudge 
the  said  William  Brisby  to  be 
the  putative  &ther  of  the  said 
bastard  child,  and  did  thereby 
order  that  the  said  William  Bris- 
by should  pay  to  the  said  Sarah 
Hollist,  the  mother  of  the  daid 
bastard  child,  so  long  as  she 
should  live  and  should  be  of 
sound  mind,  and  should  not  be 
in  any  gaol  or  prison  or  under 
sentence  of  transportation,  or  to 
the  person  who  should  be  ap- 
pointed to  have  the  custody  of 
the  said  bastard  child,  under  the 
provisions  of  the  said  statute,  the 
sum  of  two  shillings  per  week 
from  the  said  twenty-ninth  day 
of  April  last,  until  the  said  child 
should  attain  the  age  of  thirteen 
years  or  should  die,  or  the  said 
Sarah  Hollist  should  marry,  for 
and  towards  the  relief  and  keep- 
ing of  the  said  bastard  child. 
And  the  said  justices  did  there- 
by further  order  that  the  said 
WOliam  Brisby  should  pay  to  the 
said  Sarah  Hollist  the  sum  of 
IL  17«.  6cLy  being  the  costs  in- 
curred in  obtaining  the  said  or- 
der.   And  the  jurors  aforesaid, 
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'^  On  the  first  day  of  Jannaiy,  A.  a  1848,  Sarah  HoIHs 
obtained  an  order  of  two  justices  against  the  defendant  u 


upon  tlieiroalh  ftforeaud,  do  fiir- 
ther  present,  that,  after  the  mak- 
ing the  said  order,  and  before  the 
taking  of  this  inquisition,  to  wit, 
on  the  fifteenth  day  of  May,  in 
the  year  1S48,  at  Haslemere 
aforesaid,  notice  of  the  aforesaid 
Older  was  dnlj  giren  to  him  the 
said  William  Bdsbj,  and  that  he 
the  said  William  Brisby  was  du- 
ly made  acquainted  with  the  con- 
tents thereof,  by  being  penonally 
serred  with  the  said  order.  And 
the  juron  aforesaid,  upon  their 
oath  aforesaid,  do  further  present, 
that  the  said  Sarah  Hollist  is  still 
liring  unmairied  and  nerer  hay- 
ing been  married,  and  is  of  sound 
mind,  and  is  not  and  has  not 
been,  since  the  making  of  the 
said  order,  in  any  gaol  or  prison, 
or  under  sentence  of  transporta- 
tion, and  from  the  time  of  mak- 
ing of  the  said  order  hitherto  has 
had  and  still  has,  as  the  proper 
person  in  that  behalf,  none  other 
haying  been  ^pointed,  the  sole 
care  and  custody  of  the  said  bas- 
tard child.  And  the  juron  afore- 
said, upon  their  oath  aforesaid, 
do  further  present,  that  the  said 
bastard  child  is  yet  liying,  and  is 
under  the  age  of  thirteen  years, 
to  wit,  of  the  age  of  sixteen 
months  only,  or  thereabouts,  and 
hath  always,  from  the  time  of 
moving  the  said  order,  until  the 
day  of  *^lri«g  this  inquisition, 
been  and  continued,  and  now  is 
chargeable  to  and  entirely  sup- 
ported by  the  said  Sarah  Hollist, 
the  mother.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid, 
do  further  present,  that  the  said 


William  Brisbjy  not  regaiSa^^ 
said  order,  nor  tlie  laws  and  so- 
tutes  in  such  caae  made  and  pR- 
Tided,  hath  not^  upon   notice  d 
the  said  order  as  aforesaid,  at  isr 
time  or  times  sinoe  the  makiEZ 
thereof  as  afbresaidy  hitherto  |aii 
or  caused  to  be  paid  to  ^e  aii 
SarUi  Hollist  or  any  pcxson  m 
her  behalf;  the  said  sum  of  tr? 
shillings  per  week  £roiin  the  sail 
twenty-ninth  day  of  April  last  u 
afwesaid,  nor  any  part  theieci 
nor  the  sum  of  1/.  17s.  6dL,  beis^ 
the  costs  of  obtaining'   the  sul 
order  as  aforesaid,  nor  any  pa/t 
thereof;  but  on  the  ootntiaiy  tiuie- 
of;  notwithstanding  saA  notice 
as  aforesaid,  he  the  said  Williaa 
Brisby,  on  and  from  the  said  sixtk 
day  of  May,  in  the  said  year  of 
our  Lord,  1&48,  unto  the  taking 
of  this    inquisition,  anlawfiiJly, 
wilfully,    obstinately,   and    con- 
temptuously hath  n^Iected  and 
refused,  and  still  doth  neglect  and 
refuse  to  pay  or  cause  to  be  paid 
to  the  said  Sarah  Hollist  the  said 
sum  of  two  shillings  weekly,  from 
the   said    twenty-ninth    day  of 
April,  1848,  or  any  part  thereof; 
and  also  the  said  sum  of  1£.17j:  €d, 
the  costs  incurred  in  obtaiaiig 
the  said  order  as  aforesaid,  or  any 
part  thereof;  contrary  to  the  di- 
rection of  the  said  order,  and  ia 
manifest  breach  and  oontCBq>t  of 
the  same,  to  the  great  damage  of 
the  said  Sarah  HoUist,  totheerfl 
and    pernicious  example  of  all 
others  in  the  like  case  ofending, 
and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and 
dignity. 
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JSeeond  count: — And  the  jurors 
kfores&id,  upon  their  oath  afore- 
said, do  furtlier  present,  that  here- 
tofore, to  ^vrit,  on  the  sixth  day  of 
>ila.y,    184S,    John    Napper   and 
John    Ijixitman    Ellis,   Esquires, 
t^o  of  her  Majesty's  justices  of 
the  peace  acting  in  and  for  the 
division  of  Liower  Arundel,  in  the 
county  of  Sussex,  in  petty  session 
assembled,   at   the  petty  session 
hoVden  for  the  said  diyision  and 
county  at  Petworth,  within  the 
said  division  and  county,  on  the 
sixth   day    of  May,   1848,    duly 
made  their  order  in  writing  un- 
der their  hands  and  seals,  bear- 
ing date  the  said  sixth  day  of 
May,  1848,  which  said  order  was 
and  is  in  the  words  and  figures  fol- 
lowing, that  is  to  say :  '  Sussex,  to 
wit.     At  a  petty  session  <bc.  [Here 
iht  orderwots  9et out  verbatim,  con- 
dvding  with  the  words  :^ — Given 
under  our  hands  and  seals  at  the 
session  aforesaid. 

^  Johh  Nappbb  (l.  b.) 
'*  J.  L.  Ellis  (l.  s.)" 

And  the  jurors  aforesaid,  upon 

their  oath  aforesaid,  do  further 

present,  that  the    said  William 

Brisby  was  personally  serred  with 

the  said  order  after  the  making 

thereof,  and  before  the  taking  of 

this  inquisition,  to  wit,  on  the 

fifteenth  day  of  May,  1848.    And 

the  jurors  aforesaid,  upon  their 

oath  aforesaid,  do  further  present, 

that  the  said  Sarah  Hollist  is  still 

Hying,  without  haying  been  mai^ 

ried,  and  is  of  sound  mind,  and  is 

not  nor  hath  been  in  any  g^l  or 

prison  since  the  making  of  the 


said  order,  nor  under  any  sentence 
of  transportation,  and  from  the 
time  of  the  making  the  said  or- 
der hitherto  has  had,  and  still  has 
the  sole  care  and  custody  of  the 
said  bastard  child,  no  other  per- 
son haying  at  any  time  been  ap- 
pointed in  that  behalf.  And  the 
jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that 
the  said  bastard  child  is  still  liv- 
ing and  under  the  age  of  thirteen 
years,  to  wit,  of  the  age  of  six- 
teen months  or  thereabouts,  and 
hath  always,  from  the  time  of 
making  the  said  order  until  the 
day  of  the  taking  of  this  inquisi- 
tion, been  and  continued,  and  still 
is  chargeable  to  and  entirely  sup- 
ported by  the  said  Sarah  Hollist, 
the  mother.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Wil- 
liam Brisby,  not  regarding  the  said 
order,  nor  the  laws  and  statutes 
in  such  case  made  and  provided, 
hath  not,  upon  notice  of  the  said 
order  as  aforesaid,  at  any  time  or 
times  since  the  making  thereof  as 
aforesaid,  hitherto  paid  or  caused 
to  be  paid  to  the  said  Sarah  Hol- 
list, or  any  person  on  her  behalf, 
the  said  simis  of  two  shillings  per 
week,  £rom  the  said  twenty-ninth 
day  of  Apnl  last  as  aforesaid,  nor 
any  part  thereof,  nor  the  sum  of 
U.  \ls,  6d,,  being  the  costs  of  ob- 
taining the  said  order  as  aforesaid, 
nor  any  part  thereof,  but  on  the 
contrary  thereof,  notwithstanding 
notice  thereof  as  aforesaid,  he  the 
said  William  Brisby,  from  the  said 
sixth  day  of  May,  in  the  year 
1848,  to  the  day  of  the  taking  of 
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1840.  proved  in  ihe  presence  and  hearing  of  the  deEsndaot] 
This  order  was  served  upon  the  defendant^  but  no  pay- 
ment was  made  by  him  under  it 

"  On  the  28th  day  of  April,  in  the  same  year,  the  jus- 
tices who  had  made  the  order  of  the  Ist  of  Januaiy  made 
a  supersedeas  of  the  same  order  under  their  hands  and  aetk 
This  supersedeas  was  indorsed  on  the  said  order  of  the  1st 
of  January,  and  was  in  the  following  words: — ^^  Whereas 
it  doth  now  appear  unto  us,  George  Wyndham  and  Jdm 
Luttman  Ellis,  Esquires,  the  justices  of  the  peace  aboTe 
named,  that  the  order  above  set  forth  is,  by  reason  of  cer- 
tain errors  therein  and  omissions  therefrom,  in^Jid  &^ 
cording  to  law,  and  being  advised  by  counsel  that  sach 
order  is  so  invalid,  we  do  therefore  hereby  absolutely  and 
irrevocably  supersede,  annul,  and  make  void  the  said  or- 
der. Given  under  our  hands  and  seals  this  28th  day  of 
April,  1848.  *  Georgb  Wykdham  (k  a) 

'  J.  L  Ellis  (l.  &)/ 

''  This  supersedeas  was  on  the  same  day  served  uponllie 
defendant,  and  a  tender  was  made  to,  but  declined  by  hint 
of  a  sum  sufficient  to  cover  all  costs  actually  incurred  by 
him  in  consequence  of  the  said  first  order. 

"  On  the  following  day,  the  29th  day  of  April,  Sarah 
Hollist  made  another  complaint,  and  a  fresh  summons  iras 
thereupon  issued  against  the  defendant,  requiring  him  to 
appear  at  a  petty  session  of  the  peace  holden  on  the  6th 
day  of  May,  to  answer  such  complaint  of  the  same  Sarah 


thiB  inqnisitioB,  unlawfully,  wil-  mid  order  as  aforesaid,  or  any  pari 

folly,  obstinately,  and  oontraiptu-  ther«>^  oontraiy  to  the  direction 

oualy  hath  neglected  and  refused,  of  the  said  order,  and  in  manifest 

and  still  doth  neglect  and  refuse  breach  and  contempt  of  the  same ; 

to  pay  or  cause  to  be  paid  the  to  the  great  damage  of  the  w^ 

said  sum  of  two  shillings  weekly,  Sarah  HoUist,  to  ihe  otU  and  per- 

from  the  said  twenty-ninth  day  of  nicious  example  of  all  othen  in 

April,  1848,  or  any  part  thereof,  the  like  case  offending,  and  against 

and  also  the  said  sum  of  1^.  17«.6(i.,  the  peace  of  our  Lady  the  Queen, 

the  costs  incurred  in  obtaining  the  her  crown  and  dignify. 
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Eollisty   respecting  the  same  bastard  child    The  justice,        i849. 
rlio  granted  the  said  summons,  was  one  of  the  justices 
rho  liad  made  the  said  first  order  and  executed  the  said 
nipersedeas. 

"  The  defendant  protested  against  the  justices,  at  such 
last-mentioned  petty  sessions,  having  jurisdiction  to  hear 
and  sudjndicate  upon  the  said  complaint  of  the  said  Sarah 
Hollist  against  the  defendant,  as  there  had  already  been  a 
judicial  hearing  and  adjudication  by  a  competent  tribunal 
on  the  same,  and  as  the  said  order  of  the  1st  of  January, 
touching  the  same  subject-matter,  was  still  in  existence. 

'^  The  justices,  one  of  them  being  the  same  Mr.  Ellis 
who  had  made  the  former  order  and  supersedeas,  and  who 
had  issued  the  last  summons,  considering  that  they  had 
jurisdiction,  made  another  order  against  the  defendant 
respecting  the  said  complaint  of  the  said  Sarah  Hollist  re- 
specting the  said  bastard  child,  which  said  last-mentioned 
order  the  defendant  was  indicted  for  disobeying.     [This 
order  was  good  on  the  face  of  it,  and  was  in  the  form  given 
in  the  Schedule  to  the  stat.  8  Vict  c.  10,  No.  8.]     This  or- 
der was  duly  served  upon  the  defendant,  who  refused  to 
pay  under  it 

"  All  the  facts  were  admitted  on  the  trial,  but  it  was 
contended,  on  behalf  of  the  defendant,  that  the  second  or- 
der was  made  without  jurisdiction,  as  there  had  been  a 
previous  hearing  and  adjudication  on  the  same  subject- 
matter,  and  a  previous  order  made  thereon,  and  which,  at 
the  time  of  the  making  of  the  second  order,  had  not  been 
quashed  on  appeal,  but  was  still  in  existence.    It  was  ar- 
gued for  the  prosecution,  that,  as  the  first  order  was  an  in- 
valid one  (which  was  admitted  by  the  defendant's  counsel), 
ftnd  had  been  duly  superseded,  and  as  a  sufficient  tender 
of  all  costs  occasioned  by  it  had  been  made  to  the  defend- 
ant before  the  summons  for  the  second  order  was  issued, 
the  justices  had  jurisdiction  to  make  the  second  order,  not- 
withstanding there  had  been  a  former  one  on  the  same 
subject-matter. 
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1849.  ''If  the  Court  should  be  of  this  opinion^  the  Terdict  of 

guilty  is  to  stand;  if  not^  the  verdict  is  to  be  aet  aside^ 
and  one  of  not  guilty  entered.'' 


JiMt  and       BEFORE  LORD  PENMAN,    a  J.,   PARKE,  &,  PATTBSOK,    J.,    COLT- 
MAN,  J.,  AND  VAUGHAN  WILLIAMS,  J. 

CrecLsy^  for  the  defendant — ^In  this  case  the  first  order 
was  bad  on  the  face  of  it,  because  it  did  not  state  that  the 
evidence  was  ^ven  in  the  presence  and  hearing  of  the 
defendant;  and  the  first  question  here  is,  whether  the 
magistrates  had  power  to  grant  a  supersedeaa  I  <san  find 
no  instance  of  a  supersedeas  where  the  magistrates  hare 
adjudicated  on  a  matter  after  hearing  both  sidea 

Parke,  R — Could  the  first  order  have  been  enforced? 

Creasy ^ — ^It  could  not:  but  Dalton  says,  that  orders  are 
good  till  they  are  annulled;  and  I  submit  that  a  better 
course  here  to  avoid  this  objection  would  have  been  for 
the  magistrates  to  have  removed  this  order  by  certiorari, 
and  have  got  it  quashed,  and  then  to  have  made  another 
order. 

Lord  Denman,  C.  J. — The  supersedeas  is  of  no  effect ; 
the  real  question  is,  whether  the  first  order,  being  bad  on 
the  face  of  it,  the  justices  might  not  make  another. 

Creasy. — I  submit,  also,  that,  as  there  was  a  complaint 
once  made,  the  jurisdiction  was  exhausted  In  Paley  on 
Convictions  (a),  it  is  said  that  ^'it  is  agreed  that  the  juris- 
diction in  any  particular  justices  attaches  in  the  first  set 
of  magistrates  duly  authorised,  who  have  possession  and 
cognisance  of  the  fact;''  and  for  this  the  case  of  Bex  v 
Saintbury  (6)  is  cited. 

(a)  Sect.  5.  (d)4T.R.456. 
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Parke,  B. — If  the  first  order  is  invalid  it  is  waste  paper,        i849. 

nd  the  only  question  then  is,  whether  there  can  be  only      ^^^7^ 

ne  complaint  »• 

Bbibbt. 

Creasy, — In  the  case  of  Regina  v.  Hinchdiffe  (6),  the 
yourt  would  not  grant  a  mandamus  to  justices  to  make  a 
econd  order  where  the  costs  on  the  abandoning  the  first 
lad  not  been  paid.  The  statutes  at  present  in  force  as 
o  orders  of  filiation,  are  the  7  &  8  Vict  c.  101,  and  8  Vict 
).  10,  and  the  former  is  the  statute  which  gives  jurisdic- 
ion  to  the  justices,  and  that  relates  in  its  terms  to  one 
complaint;  and  I  must  contend,  that  when  one  application 
las  been  made,  no  other  application  can  be  made  after- 
vrards,  at  all  events  till  the  first  order  is  quashed;  and,  al- 
though the  woman  could  not  appeal,  either  she  or  the  ma- 
^strates  might  bring  the  order  up  by  certiorari,  and  get  it 
quashed. 

CoLTMAH,  J. — ^Do  you  admit  that  it  is  a  nullity? 

Pabke,  R — ^Disobedience  of  it  would  be  no  offence. 

Creasy, — I  admit  that  it  is  invalid,  but  I  do  not  like  the 
word  nullity. 

CoLTMAN,  J. — ^Do  you  say  that  it  is  bad,  so  that  it  cannot 
be  enforced,  and  yet  that  is  necessary  to  have  it  quashed 
on  certiorari  or  appeal? 

Creasy. — ^I  say  that  the  first  order  is  a  record,  and  that, 
until  it  is  legally  got  rid  of,  no  other  magistrate  could  act 
in  the  matter,  and  that  the  supersedeas  is  nothing.  In 
Pridgeon's  case  (c),  it  was  held,  that  if  an  order  of  filiation 
be  made  by  two  justices,  and  quashed  on  appeal  to  the 
quarter  sessions,  neither  the  quarter  sessions  nor  any  other 
justices  have  power  to  make  a  new  order;  and  in  the  case 

(6)  16  K  J.,  M.  C,  78.  (c)  Sir  W.  Jones's  Rep.  330. 

VOL.  n.  B  B  B  N.  P. 
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of  i?4j^  T.Twi  I*/ :d:,  the  smmc  point  was  again  dedded;^^ 
in  the  case  ofRerr.Smitk  ^e),  two  justices  made  an  criff 
of  filiation  against  a  person  named  field,  who,  on  m'^ 
to  the  sessions,  shewed  that  Smith  was  the  &thcr  rf  ti* 
child.  The  sesdons  neither  quashed  the  oidcr,  nor  c^- 
fiimed  it,  but  referred  the  matter  to  the  two  jnstkes,  wh. 
then  made  an  order  upon  Smith,  which  was  hdd  to  oc 
bad.  In  the  case  of  :E^ma  t.  JudiceM  of  Bmeb  {f,.  tht 
point  was  not  expressly  decided;  but  in  that  case  tne 
carlitf  cases  were  not  cited;  and  from  the  case  rf  &r  t, 
Jemi.'im  ^ ,  it  appears  that  two  justices,  on  an  ^plicaoc= 
for  an  onier  ^rf"  filiation,  hare  no  power  to  make  an  orte 
acquitting  the  defendant.  It  maybe  said,  "Whrgo  throng 
a  fijim  to  eet  rid  of  that  which  is  manifestly  bad?"  In^ 
case  of  Rjrx^ns  r.  Luscambe  Ji),  it  was  hdd,  that  wmos^ 
trates.  baring  aUowed  OTerscers'  accounts,  oouM  not  it- 
consider  them;  and  the  case  oi Regina  Y.Fordkam^*;^  "^ 
cides  that  a  defectixe  poor  s  rate  can  only  be  got  nu 
of  on  appeal;  and  in  the  case  of  iter  t.  lie  Jit^ieei  <^ 
Ck^irr  'l\  it  was  held,  that  an  adjudicatimi  of  jnsticeJ 
as  to  the  fraudulent  remoTal  of  goods  to  avoid  a  distress. 
was  an  order  and  not  a  couYiction,  and  that  it  could  not 
be  drawu  up  in  an  amended  form  afrowards. 

Jl  J.  /cA  jwea.  for  the  prosecution. — The  case  <rf  Beg*^  ^ 
HiiyMife  is  distinguishable  from  the  presoit. 

Pattbsox,  J.— That  case  turned  on  affidaiits  and  teiy 


(d^  3  Ld.  BajB.  142X 


{f^  IS  L  J,  M.  C^  113.     In  tiler  »  »ot  ImmA  firaa  ■•^i^ 

the  nKseqiMttt  caw  of  iSaruM  a  wtttmd  »pplicariwi  «itki»  ^ 

T.  JfxA^m.  Id.  213,  it  ms  keid,  period  limited  by  tW  itit  7^' 

than  viMf«  j\i5Uoes  in  pettj  f«»-  TicC  c  101. 

BCQS  Ikare  bemrd  ttn  ftpplicmsi<n  (<r>  C^  tcnp.  Hardv.  901- 

for  an  ocd^r  of  filiaooti.  snd  bnTB  ^A)  3  A.  ^  K  589L 

icfoMd  to  make  mnj  cider,  on  the  (0  H  I«L  73. 

growfed  tlttt  the  eridence  of  tke  (^)  5  &  ^  Ad.  439l 
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pecial  circumstances.    The  contention  here  is,  that,  when  1849. 

astices    Have  once  begun  to  act,  they  are  functi  officii,  kbouta 
LO\reveir  their  proceedings  may  end 


«/l  jr.  J'ohrison. — ^If  that  were  so,  it  would  be  so  as  to  or- 
ders of  removal,  as  well  as  orders  in  bastardy;  and  in  all 
l\i08e  cases,  if  there  was  a  bad  order,  there  ^could  be  no 
other  afterwards.    The  mere  fact  of  dismissal  will  not  pre- 
clude the  justices  from  making  another  order.     That  was 
decided  by  the  case  of  Rex  v.  Jenkins  and  in  that  case 
Lord  Hardwicke  says,  with  respect  to  orders  of  filiation, 
that  the  power  given  to  magistrates  "js  not  a  power  of 
judicature,  or  to  proceed  by  way  of  conviction,  or  to  give 
judgment  to  convict  or  acquit,  but  merely  to  proceed  by 
way  of  order"  (J) ;  and  this  would  be  so  k  fortiori,  where 
the  magistrates  have  made  an  invalid  order.    The  power 
of  magistrates  to  grant  fresh  orders  has  been  recognised  in 
the  cases  of  Regina  v.  Bridgmcm  (m),  Regina  v.  Justices  of 
West  Riding  (n),  and  Regina  v.  St  Pancras  (o);  and  these 
orders  have  always  been  considered  analogous  to  orders  of 
removal.    In  the  case  of  Maunder  v.  Callett  (p)  it  was  held, 
that  a  defendant,  who  has  obtained  an  order  for  particu- 
lars of  the  plaintiff's  demand,  with  a  stay  of  proceedings 
until  they  are  delivered,  may  waive  the  delivery  of  the  par- 
ticulars, and  plead  or  demur  to  the  declarations;  but  in 
the  earlier  case  of  Wickens  v.  Cox  (5),  where  an  order  for 
particulars  was  obtained  and  served,  and  the  defendant, 
before  any  particulars  were  delivered,  served  a  demand  of 
ft  declaration,  at  the  bottom  of  which  was  a  notice  that  he 
abandoned  his  order  for  particulars,  it  was  held  irregular, 
and  that  he  ought  to  have  got  rid  of  the  order  for  the  par- 
ticulars before  demand  of  declaration. 

Pattbsok,  J. — ^A  party  in  whose  favour  a  judge's  order  is 

©  Ca.  temp.  Hardw.  301-2.  (o)  3  Id.  362. 

(m)  2  New  Sess.  Cas.  232.  (p)  3  C.  B.  664. 

(«)  2  Q.  B.  706.  (y)  4  M.  &  W.  67. 

B  B  B  2 


V, 
BSUBT. 
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1848.  made^  ia  not  bound  to  draw  it  up  unless  he  thinks  fit;  but, 
if  he  draws  it  up,  and  serves  it,  he  cannot  in  general 
abandon  it,  without  putting  the  other  party  in  the  same 
situation  in  which  he  was  before. 

J.  J.  Johnson, — ^If  the  first  order  had  been  quashed  oo 
an  appeal  to  the  sessions,  and  there  had  been  a  ded^on  oa 
the  merits,  it  might  have  been  conclusive^  Here  the  order 
was  a  complete  nullity,  which  distinguishes  this  from  aD 
the  other  cases. 

Creasy,  in  reply. — In  the  case  of  Regina  v.  SL  Pancras 
Lord  Denman  says,  that  ''  an  order  of  removal  is  merely  a 
warrant  to  parish  officers  to  take  the  paupers  to  the  pari^ 
indicated."  It  is  not  like  a  case  of  an  adjudication  after 
hearing  both  parties,  and  evidence  on  both  sides. 

Patteson,  J. — ^These  orders  have  been  alwajrs  treated  as 
orders,  and  not  as  convictions. 

Paekb,  R  —If  the  woman  went  to  two  justices,  asked  for 
an  order,  and  then  withdrew,  might  she  not  go  to  two  other 
justices,  and  obtain  an  order  from  them?  According  to  the 
case  decided  by  Lord  Hardwicke,  she  might  apply  to  two 
justices,  and,  if  she  did  not  get  the  order,  she  might  apply 
to  others  till  she  did  get  it,  or  until  the  case  was  decided 
on  the  merits. 

Lord  Dbkhak,  C.  J. — The  first  of  these  orders  is  clearly 
void,  and  it  did  not  operate  on  any  one.  The  two  justices 
had,  therefore,  a  right  to  make  a  new  order,  the  disobe- 
dience of  which  is  an  offence. 

Parke,  6. — ^The  jurisdiction  is  not  confined  to  the  two 
justices  to  whom  the  application  is  first  made  The  sta- 
tute gives  general  jurisdiction  to  two  justices;  and,  if  you 
may  go  to  two,  and  do  not  get  an  order,  you  may  also  ap- 
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ly  to  another  two,  and,  if  this  first  order  cannot  be  en-  i849. 
>rcecl,  it  is  no  order;  and,  as  it  does  not  bind  the  father, 
1:  oiight  not  to  bind  the  mother,  and  so  it  is,  in  effect,  no 
•rder.  It  is  unnecessary  to  decide  whether  a  dismissal  of 
lie  case  by  the  first  justices  would  be  conclusive  on  the 
lecond- 

Patteson,  J. — I  take  this  first  order  as  no  order  at  all. 
I  am  not  at  present  prepared  to  say  whether,  if  the  case 
had  been  gone  into,  and  the  order  refused,  the  woman 
could  go  to  other  magistrates  and  obtain  an  order;  that 
question  is  now  pending;  but  I  think  the  bad  order  is  just 
of  the  same  effect  as  if  there  had  been  no  hearing  at  alL 

CoiiTMAN,  J. — I  think  the  first  order  is  a  nullity;  and 
that  it  is  just  the  same  as  if  the  magistrates  had  done 
nothing. 

Platt,  R,  was  of  the  same  opinion. 

Vaughan  Williams,  J. — ^I  think  that  the  first  order 
being  not  capable  of  being  enforced,  it  is  as  if  there  was 
no  order  at  alL 

Conviction  affirmed. 
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Rasi^A  ff.  Jobs  Bamjtt. 

IjARCEXY.— At  th€ adjourned  EpipIuAj  ScaEWOS.  1S4a 
Lolden  for  the  countr  of  Essex,  the  prisoner  ns  ooBTinci 
At  ^iadM  Zu    <>f  felony,  subject  to  the  opinion  of  the  Jodlges  oo  the  f. - 
f™^^^  lowing  c*5e:— 
«i^*<f  Aft 

ttti*^  w  ^  The  indictment  dlegedthju  'John  Badlej,  late  <x  iie 

(orish  of  StiffoTxL  in  the  coontr  of  Essex,  Iaboarer,oD  de 
Srd  daj  of  Febmazj,  a.  Dl  1S49.  with  force  and  arms,  s: 
the  jiarish  af  .•repaid,  in  the  coontr  aforesaid,  two  pieces  .: 
the  current  silrer  coin  of  this  reahn,  called  shilling  ofue 
T^&Iue  of  two  shilling?,  of'tA^  ooodx  and  duMtteU  c€  SaziiTi'U 
Fitch,  then  and  there  b^ng  found,  feloniooslr  did  steaL 
take,  and  carry  away,  against  the  peace  <rf*  our  L^y  d* 
Queen,  her  crown  and  dignity.' 

^  It  was  objected,  that  the  indictment  was  d^ectire  is 
not  stating  to  wh<Kn  the  shillings  alleged  to  be  stolen  :«e- 
longed,  the  words  '  of  the  goods  and  chattels  of  Samsel 
Fitch  *  being  insensible  as  applied  to  money.  Tlie  Cocn 
resjiied  the  judgment,  in  order  that  the  ofMnioo  of  ite 
Judjes  mijfat  be  taken  upon  the  validity  of  this  ob.e:- 
tion.'' 


Jmmt  3ZnL      fiEIV&X  WILTS.  C  J^  m*M.n,  IL,  CSXSSWKUL  J^  FLATT.  B.  ISD 

TAUGHAS    WTTTfAMg    J. 

This  case  was  not  aigned  by  cmuiseL 

WiLDR.  C  J^  delirered  judgment. — ^It  was  objjected.  '^o 
the  part  of  the  prisoner,  that  the  indictment  was  inocwsiit* 
ent  and  bad.  in  charging  shillings,  the  curait  omn  <^  the 
realm,  to  be  ^  goodsand  chaneK'*  and  that,  as  the  pnptf? 
stolen  was  no  otherwise  alleged  to  befeng  to  the  pfosecn- 
tor  than  under  the  tenn  ^  goods  and  diattds^"  the  indict- 
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cnent  could  not  be  sustained.    The  case  has  been  considered        i849. 
by  the  Judges  of  the  present  Court  of  Appeal,  and  we  are 
o£  opinion  that  the  objection  cannot  be  sustained,  and 
that  the  indictment  is  sufBcient. 

It  is  true  that  money  does  not  fall  within  the  legal  tech- 
nical definition  of  "  goods  and  chattels.''  See  Chiyacase^a), 
But  this  indictment  charges  the  prisoner  with  having  stolen 
two  shillings,  the  current  silver  coin  of  the  realm,  which  is 
an  accurate  description  of  the  property  stolen.    We  think, 
that  in  reading  the  indictment  the  words  ''  of  the  goods 
and  chattels"  ought  to  be  rejected  as  surplusage:  Mor- 
ris's case  (6) ;  and  that  the  charge  in  the  indictment,  as 
before  stated,  is,  that  the  prisoner  stole  two  pieces  of  cur- 
rent silver  coin  of  the  realm,  of  the  value  of  two  shillings, 
**  of  Samuel  Fitch,"  which  is  a  sufficient  allegation  that  the 
coin  stolen  was  the  property  of  Samuel  Fitch;  and  we 
think  that  it  is  immaterial  that  the  current  coin  of  the  realm 
is  afterwards  inaccurately  described  as  "  goods  and  chat- 
tels:" and  that  the  conviction,  therefore,  was  proper. 

Conviction  affirmed. 
(a)  1  Leach  C.  C.  276,  (Case  120).  (b)  Id.  109,  (Case  65). 


Rbqina  V.  Laicobbidge. 

J?  ALSE  pretence. — The  defendant  was  convicted  at  the  Acapti<mofa 
general  sessions  of  the  peace  for  the  county  of  Devon,  t^^',«ia 
on  the  28th  of  February,  1849,  for  unlawfully  obtaining,  ^  ^^^^^ 
by  means  of  false  pretences,  from  Mary  Rowe  one  promissory  ant  in  a  caie  of 
note  for  the  payment  of  the  sum  of  50L  and  interest,  and  tuted  that  h* 
of  the  value  of  50i.,  of  the  property  of  Charlotte  Rowe,  with  ^^^a^l^ 
intent  to  cheat  and  defraud  the  said  Charlotte  Rowe  of  the  *»«»"«  monej, 

and  oUier  Tala- 

able  seciirity  for 

money,  from  M.  B.,  then  and  there  being  the  money  of  W.  S.  R.,  and  the  laid  yalnable  lecority  for 

money  being  then  and  there  the  nroperty  of  C.  R.  :'* — Beld,  to  be  no  objection  to  iu  being  reoeived 

in  erkkace,  that  it  did  not  state  uat  the  chaige  was,  that  the  money  was  "  unhiwfnlly  "        -     ~ 


976  CROWN  CASKS  RESERVED,  13  VICT. 

same,  subject  to  the  opinion  of  the  Judges  upon  a  cue 
which  stated,  that — 

V. 

Lavobuikib. 

'^  Upon  the  trial  of  the  prisoner,  the  deposition  of  Miir 
Rowe  was  put  in  by  the  counsel  for  the  prosecution;  proof 
was  given  that  it  was  taken  by  the  committing  justice,  in 
the  presence  of  the  prisoner,  and  that  he  had  a  full  oppor- 
tunity of  cross-examining  the  said  Mary  Rowe,  the  witness; 
that  it  was  signed  by  William  Ponsford,  clerk,  the  justice 
before  whom  the  same  purported  to  have  been  taken;  aod 
that  the  said  Mary  Rowe  was  at  the  time  of  the  trial  so  ill 
as  not  to  be  able  to  travel 

"  The  charge  preferred  before  the  committing  justice  was, 
that  the  prisoner  had  obtained  the  promissory  note,  and 
other  valuable  securities,  by  means  of  false  pretences,  and 
of  this  charge  the  prisoner  was  informed  by  the  commit- 
ting  justice. 

"  The  caption  of  the  deposition  of  the  said  Mary  Rowe  is 
as  follows: — 

*  Devon,  to  wit.  The  examination  of  Mary  Rowe,  the 
wife  of  William  Squire  Rowe,  of  Thombury  Farm,  in  the 
parish  of  Hittisleigh,  in  the  county  of  Devon,  taken  on 
oath  this  14th  day  of  February,  a.  d.  1849,  at  Hittisleigh, 
in  the  county  aforesaid,  before  the  undersigned,  William 
Ponsford,  clerk,  one  of  her  Majest/s  justices  of  the  peace 
for  the  said  county,  in  the  presence  and  hearing  of  Harriet 
Langbridge,  late  of  Moreton  Hampstead,  in  the  said  ooontj} 
wife  of  John  Langbridge,  of  the  same  place,  labourer,  who  is 
now  charged  before  me  this  day /or  obtaining  money^  and 
other  valuable  security  for  money,  from  the  said  Mary  Rowe, 
then  and  there  being  the  money  of  the  said  William  Squire 
Rowe,  and  the  said  valuable  security  for  money  being  theo 
and  there  the  property  of  one  Charlotte  Rowe.' 

''  It  was  objected,  on  behalf  of  the  prisoner,  that  the 
charge  thus  set  forth  in  the  said  caption  is,  obtaining  mo- 
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lej  and  valuable  securities  for  money;  but  whether  legally  i849. 
>r  illegally  is  not  stated,  and  no  offence  Is  therefore  shewn; 
ind  that  the  deposition  of  Mary  Rowe  was  consequently 
lot  receivable  in  evidence.  The  Court,  however,  received 
it  in  evidence,  subject  to  the  question  whether,  under  the 
circumstances,  it  ought  to  have  been  so  received. 

"  The  prisoner  was  found  guilty,  and  sentenced  to  be  trans- 
ported for  seven  years,  but  execution  of  the  sentence  was 
respited  until  the  determination  of  the  above  question  by 
the  Judge&  There  was  not  sufBcient  evidence  to  warrant 
a  conviction,  without  the  deposition  of  the  said  Mary 
liowe." 


BXCHEQUEB  CHAMBER. 

BEFORE  WILDE,  0.  J.,  ROLFE,  B.,  CRESSWELL,  J.,  PLATT,  B.,  AND      JwikH  23n2. 
VAUGHAN  WILLIAMS,  J. 

This  case  was  not  argued  by  counsel 

Wilde,  C.  J.,  delivered  judgment — In  this  case  the 
Judges  are  unanimously  of  opinion  that  the  objection  is  not 
valid,  and  that  the  deposition  was  properly  received  in  evi- 
dence. The  objection  is,  not  that  the  evidence,  as  set  forth 
in  the  examination,  did  not  sufficiently  appear  to  relate  to 
the  charge  upon  which  the  prisoner  was  being  tried,  so  as 
to  warn  and  apprise  her  of  the  matter  to  which  her  cross- 
examination  should  be  directed,  but  only  that  the  title  of 
the  examination  did  not  with  sufficient  distinctness  state 
the  charge  against  her.  The  title  of  the  deposition  states 
the  occasion  of  its  being  taken,  and  the  matter  to  which  it 
refers,  and  there  is  no  authority  requiring  any  title,  or,  as 
it  is  called,  caption,  to  the  examination;  and  it  is  sufficient  * 
if  it  be  described  as  the  examination  of  the  witness,  and 
that  the  evidence  referred  to  the  charge  upon  which  the 
prisoner  may  be  upon  his  trial;  and,  as  no  objection  was 
raised  that  the  deposition  was  defective  in  that  respect. 
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1849.  we  think  the  deposition  was  properly  read  in  CTid^ioe.  It 
may,  however,  not  be  improper  to  observe,  that  the  case 
states  that  the  charge  preferred  against  the  pnaooei  was 
that  of  obtwiing  the  promissory  note  and  securities  hj 
means  of  false  pretences,  and  that  the  prisoner  was  iih 
formed  of  this  charge  by  the  committing  justice,  and  tbat 
she  had  full  opportunity  of  cross-examining  the  witnesa 

Conviction  right 


Ueqina  t;.  Cathbbike  Hill,  indicted  and  tried  with  Wn- 
LiAM  Hill  and  Jambs  Hill. 

A.  itole  fowif,  JtvECEIYING  stolen  goods. — ^The  prisoners  were  con- 

^c^  to^Bir.  victed  at  the  WarYrickshire  Quarter  Sessions,  on  the  12th  of 

P^'*^^'^  *  March,  1849,  subject  to  the  opinion  of  the  Judges  upon  i 

dresMd  to  any  case  which  Stated  that  "  William  Hill  and  James  Hill  were 

made  a  TeriMd  indicted  for  Stealing  twenty  fowls,  the  property  of  John 

Kt  A^r  ^°^^^^'  *^^  Catherine  Hill  for  receiving  ten  fowls  so  stolen 

^?PT?"  &c->  knowing  &a    All  the  three  prisoners  were  found 

would  call  for  . 

them  at  Bir-  guilty.  It  was  provcd  that  the  prosecutor  was  a  nrmer 
io^red  for  the  residing  at  Marton  in  the  county  of  Warwick,  and  possessor, 
A 'wn  toher  **  *^^  *^^  ^^  ^®  robbery,  of  a  quantity  of  fowls,  princi- 
and  she  claimed  pally  of  the  Dorkiug  breed,  white,  with  five  toes  on  either 

it,butitwaa  ,     "^      _,        _      ,       °      _  ,  _  , 

not  delivered  to  claw.  The  fowls,  to  the  uumbcr  of  twenty,  were  stom 
thftt^.  could  ^^^  ^^^  prosecutor's  premises  between  the  evening  of  the 
not  be  properiy   26th  and  the  morning  of  the  27th  of  February.    On  the 

convicted  as  a  °  ^        , 

receiver.  28th  of  February,  between  seven  and  eight  o'clock  in  the 

morning,  the  prisoner  James  Hill,  accompanied  by  the 
other  prisoner  William  Hill,  brought  in  a  wheelbairov  to 
an  inn  at  Redditch,  a  box  and  a  hamper,  and  deliTeied 
them,  to  go  by  the  coach  to  BirminghauL  There  was  no 
direction  affixed  to  either  of  them,  but  the  prisoner  J&m^ 
Hill,  on  delivering  them,  said,  '  a  person  would  call  for 
them  at  Birmingham/  The  box  and  hamper  were  taken, 
to  Birmingham  the  following  day,  1st  of  March,  and,  shortly 
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ter  tlie  arrival  of  the  coach  in  Birmingham,  the  prisoner      ^  1849. 

itherine  Hill  came  to  the  coach-office  and  inquired  after 

e  box.      The  box  was  shewn  to  her  by  the  coachman,  and 

lo-  claimed  it  as  the  box  which  she  was  come  for.     Upon 

lis,  she  "Was  taken  into  custody;  and  the  box,  being  opened 

a  her  pTesence,  was  found  to  contain  ten  fowls.    The  fowls 

rare  plucked  of  their  feathers,  and  from  the  claws  of  eight 

»f  them  a  fifth  toe  had  been  cut  away,  which  was  remain- 

ng  upon  the  other  two  fowls. 

"  The  prisoner  Catherine  Hill,  in  answer  to  the  observa- 
tion of  the  police  constable,  that  these  fowls  were  believed 
to  be  the  property  of  the  prosecutor,  Mr.  Smith  of  Marton, 
said,  ^  they  had  been  sent  to  her  firom  Stourbridge."    The 
same  day,  the  house  of  the  prisoner  William  Hill,  which  is 
near  to  Redditch,  ten  or  twelve  miles  from  Birmingham, 
was  searched  by  two  police  constables,  who  found  a  large 
quantity  of  feathers,  chiefly  white,  which  appeared  to  have 
been  recently  plucked,  and  also  the  entrails  of  fowls  con- 
cealed about  the  house  and  premises;  and  the  two  male 
prisoners,  who  were  at  home  in  the  house,  were  appre- 
hended.    The  prisoner  William  Hill,  upon  being  told  by 
the  constables,  on  their  first  arrival,  that  they  were  come 
about  Mr.  Smith's  fowls,  said,  '  he  had  not  had  a  fowl  on 
his  premises  for  a  fortnight.' 

"  The  prisoner  William  Hill  is  the  husband  of  the  prisoner 
Catherine  Hill,  and  father  of  the  prisoner  James  HilL 

"  The  prisoners  were  not  defended  by  counsel.  The  jury 
found  a  verdict  of  guilty  against  all  the  prisoners,  but  the 
Chairman,  William  Dickens,  Esq.,  entertaining  some  doubt 
whether  this  indictment  could  be  sustained  against  the  fe- 
male prisoner,  as  a  receiver  of  goods  stolen  by  her  husband, 
respited  the  sentence  upon  her,  until  the  next  Midsummer 
Quarter  Sessions,  in  order  that,  in  the  meantime,  the  opin- 
ion of  the  Court  above  might  be  obtained  as  to  the  pro- 
priety of  the  conviction  of  Catherine  HilL" 
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1849. 

EXGHEQUER  CHAHBER. 

BSFOSB  WILDE,   C.   J.,   EOLFB,   B.,    CB^SWBLL,  J.,  PUH,  I, 
Jttne  23ni.  ^^^  VAUOHAir  WILLIAMS^   J. 

This  case  was  not  ai^ed  by  counsel 

Wilde,  C.  J.,  delivered  judgment — The  prisoner  ii« 
convicted  of  receiving  a  quantity  of  fowls,  knowing  then 
to  have  been  stolen.    A  case  was  reserved,  which  stated  is 
substance,  that  William  Hill,  the  husband  of  the  prisoner, 
and  James  Hill,  were  convicted  of  stealing  the  towh  in 
question,  and  the  prisoner  was  with  them  indicted  for  re- 
ceiving the  fowls,  knowing  them  to  have  been  stolen;  ad 
the  facts  stated  in  the  case  affecting  the  prisoner  CathetiM 
Hill  are,  that,  after  the  fowls  had  been  stolen  at  Martos, 
in  the  county  of  Warwick,  the  prisoner's  husband  sent 
them  in  a  hamper  without  a  direction  by  a  coach  to  Bir- 
mingham, it  being  stated,  at  the  time  of  the  delivery  at  tie 
coach-office,  that  a  person  would  call  for  the  hamper  at 
BirminghanL    The  hamper  arrived  at  Bhrmingliani,  ana 
the  prisoner  went  to  the  coach-office  and  inquired  for  it; 
when  the  hamper  was  shown  to  her  by  the  coachman,  the 
prisoner  claimed  it  as  the  parcel  she  had  come  for,  upon 
which  she  was  taken  into  custody  by  a  police  constable, 
who  said  to  her  that  the  fowls  were  believed  to  be  the  pw- 
perty  of  Mr.  Smith,  of  Marton;  and  the  prisoner  said  that  the 
fowls  had  been  sent  to  her  from  Stourbridge;  andtheqaes- 
tion  is,  whether,  upon  this  evidence,  Catherine  Hill  ws 
rightly  convicted    The  case  has  been  considered  by  the 
Judges  of  the  present  Court  of  Appeal,  and  we  are  of  opia- 
ion  that  the  conviction  was  wrong;  and  that,  according  to 
the  evidence,  the  prisoner  never  did  in  fact  recarei^ 
fowls,  nor  ever  had  the  power  of  doing  so.    WhoeTerhw 
possession  of  the  fowls  at  the  coach-office,  when  the  pn* 
soner  claimed  to  receive  them,  never  parted  with  thep(>s- 
session,  and  the  prisoner  was  immediately  taken  into  cos- 
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idy*  The  prisoner,  by  claiming  to  receive  the  fowls,  -which  1849. 
BTer  -were  actually  or  potentially  in  her  possession,  never 
I  fact  or  law  received  them;  therefore,  the  conviction  was 
Tong,  Another  question  was  reserved  for  the  Judges, 
acaely.  How  far  the  fact  of  the  fowls  having  been  sent  to 
he  prisoner  by  her  husband  could  be  urged  as  a  legal  ex- 
cuse for  ter  having  received  them,  although  she  knew  them 
o  be  stolen.  That  question  it  has  been  unnecessary  to 
consider,  as  the  prisoner  never  did  in  fact  or  law  receive 

the  fowls  at  alL 

Conviction  wrong  (a). 

(a)   It  was  not  stated  in  the  an  accessary  after  the  fact,  by 

case,  whether  the  female  prisoner  receiving  the  stolen  goods.     If 

was  indicted  as  an  accessary  after  the  indictment  were  for  a  sub- 

the  fact  to  the  theft  of  her  hus-  stantiye  felony,  the  case  appears 

\>and,  OT  for  the  substantive  felony  to  admit  of  a  different  considera- 

of  receiving,  or  both ;  with  re-  tion,  as  there  she  is  indicted  for 

opectto  the  first  mode  of  indicting,  a  substantive  felony  committed, 

it  may  be  remarked,  that  a  wife  apart  from  the  offence  of  her  hus- 

cannot  be  accessary  after  the  fact  band;  and  if  a  wife  commits  a 

to  a  felony  of  her  husband,  by  con-  felony  in  the  absence  of  her  hus- 

cealing  tiitn^  assisting  in  bis  es-  band,  though  by  his  command, 

cape,  or  the  like ;  and  it  may  be  she  is  liable  to  be  punished  for  it. 

questionable  whether  she  can  be  See  ante,  p.  903,  n.  (a). 


Regina  V,  RowLAi^D  Gallbars. 

1-iARCENY. — ^The  prisoner  was  indicted  at  the  Shrop-  An  indictment 
shire  Sessions,  and  was  convicted,  subject  to  the  opinion  ^Jj^^SttS 
of  the  Court  upon  a  case  which  stated  as  follows: —  ing  "<m«  Aon^ 

'^  of  the  value  of 

lOt.,  ofthe 

"  The  prisoner  was  indicted  for  stealing,  on  the  29th  of  S^t'h*^ 
April  1849,  at  the  parish  of  Condover,  in  the  county  of  ^«W  good,  al- 
Salop, '  one  ham  of  the  value  of  10a,  of  the  goods  and  not  state  the 
chattels  of  one  Thomas  Heighway,*  to  which  indictment  the  ham  had 
the  prisoner  pleaded  not  guilty.  **™^  *  P*^ 

"  It  was  objected  by  Mr.  Eenealey,  as  counsel  for  the 
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1849.  prisoneTy  that  the  prisoner  could  not  be  convicted  of  febny. 
insftmuch  as  it  did  not  sufficiently  appear  by  the  indict- 
ment that  tibie  article  stolen  was  the  subject  of  larcoiy;  it 
being  urged  by  the  said  counsel,  '  that,  for  anything  that 
appeared  on  the  face  of  the  indictment,  it  might  have  been 
the  ham  of  an  animal  fere  naturae  (a  wild  boar,  for  in- 
stance) which  had  been  stolen.' 

"  The  Court  oyerruled  the  objection,  reserring,  on  Ac 
application  of  the  prisoner's  counsel,  the  question  of  law, 
which  had  so  arisen,  for  the  consideration  of  her  Majesty  s 
Judges." 


.V^.  ML     BXrORB  POLLOCK,  a  B.,  PABKB,  B.,  PATTS80K,  J.,  WIGHTMAH,  J., 

PLATT,  B.,  AND  TALFOUBD,  J. 

Henniier^  for  the  prisoner. — ^I  submit  that  the  descrip- 
tion ''  one  ham  "  is  not  sufficient,  as  it  does  not  necessarily 
import  thai  it  is  the  ham  of  swine 

Pollock,  C.  R — ^If  a  person  were  indicted  for  steating 
**  one  box  "  of  the  goods  &c.,  that  would  be  sufficient,  al- 
though a  small  house  in  the  country  is  sometimes  called  a 
bojL 

Henniker. — ^It  might  be  the  ham  of  an  animal  ferae  na- 
tune  (a  bear,  for  example). 

Platt,  & — ^Bears'  hams  are  yaluable,  and  are  property. 

Pattbson,  J. — ^The  authorities  as  to  animals  fere  natnne, 
apply  to  live  animals,  and  not  to  dead  animals  or  portions 
of  dead  animala 

Hmniker. — ^In  the  case  otUegina  y.  Cox  (a),  Tindal,  C  J*, 

(a)  Ante,  YoL  1,  p  494. 
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eld,  that  an  indictment  for  stealing  "  three  eggs  "  was        i849. 
isufficienty  because  they  might  have  been  adders'  eggs. 

PouLOCK,  C.  B.— I  think,  that  if  a  case  like  that  of  i2e- 
incL  V.  Cox  occurred  before  me,  I  should  hold  otherwise. 

S^enniker. — If  your  Lordship  thinks  that  the  case  otRe- 
jina  V.  Cox  is  not  law,  I  cannot  carry  the  argument  fur- 
Lher. 

PouLOCK,  C.  B. — I  much  doubt  it  This  is  not  the  steal- 
ing of  a  live  animal,  but  a  part  of  a  dead  animal,  and  the 
•very  cutting  it  up  shows  that  it  was  made  property.  We 
have  no  doubt  that  the  description  is  sufficient. 

The  other  learned  Judges  concurred. 

Conviction  affirmed. 


Reqina  v.  Geobob  Hey. 

1  iARCENY. — ^The  prisoner  was  tried  at  the  Leeds  Christ-  a.  employed  B., 
mas  Sessions,  1848,  before  Robert  Hall,  Esq.,  assistant  bar-  ^Jl^^^ 
rister  for  the  borough  of  Leeds  (under  the  stat.  7  Will  4  to  drive  pigs, 

c  •  End  ddiTer  them 

&  1  Vict  a  19),  on  an  indictment  which  charged  that  he,  toG.,atL.  He 

whilst  the  servant  of  William  Richardson  and  another,  stole  ^t^dayj^ut, 

ten  pigs,  the  property  of  his  said  mastera    The  prisoner  ^^^^^^^^ 

was  convicted,  subject  to  the  opinion  of  the  Judges  on  the  had  a  right  to 

^  1,       .  driye  other  per- 

tollowing  case : —  loiis'  piflt  with 

thoM  of  A., 
if  he  chote. 

"  It  appeared  in  evidence,  that,  on  the  26th  of  September,  He  drore  the 
1848,  Richardson  and  Lambert,  the  prosecutors,  pig-jobbers  2?c/i  wie"** 
at  Newcastle,  having  purchased  pigs  which  they  knew  would  ^^^^  ^ 
suit  Gtoose,  a  pig-dealer  at  Leeds,  engaged  the  prisoner,  a  took  them  to  L. 
butcher  and  drover  at  Newcastle,  to  go  with  the  pigs  by  JSdtheCand 
niilway  ifrom  Newcastle  to  Leeds,  and  there  deliver  them  to  ^^^^^; 
Goose,  and  brinir  back  to  the  prosecutors  such  sum  in  post-  ^J*  aa  he  waa 

'  °  ^  '^  a  hailee  and  not 

aaeryant»and 
had  no  original  intention  of  itealingthepjgi. 
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1849.  office  orders^  or  m  bank^'s  cheque,  as  Gkiose  should  pn 
him  on  being  shewn  apaper  which  the  prosecntoTs  gave  to 
the  prisons  for  that  purpose;  the  contents  of  whidi  pqo 
were  not  giren  in  eTidence,  the  prisoner  haTing  had  no 
notice  to  produce  it,  and  not  producing  it.  The  prisoner 
had  no  authority  to  sell  the  pigs,  or  to  do  an jthing  with 
them,  but  deliyer  them  to  Goose;  and  no  instructions  Jrett 
given  him  as  to  what  he  was  to  do  with  them,  should  Goos« 
refuse  to  accept  them.  The  prisoner  took  the  pigs  to  Leeds, 
and  went  with  them  to  Grooee  s  house  there,  before  six 
o'clock,  A.  iL,  of  the  27th  of  September,  whilst  all  the  in- 
mates were  in  bed.  Goose  himself  was  from  home  at  the 
time,  but  his  wife,  being  awakened  by  the  prisoner,  called 
up  a  man,  to  whom  she  referred  the  prisoner,  and  returned 
to  bed ;  that  man  merely  looked  out  of  the  window,  and  said, 
"  Is  that  you?''  then  shut  the  window  and  disappeared,  ss 
if  returning  to  bed,  without  listening  to  the  prisoner  or 
giving  him  any  directions  The  pris(mer  then  took  the 
pigs  to  the  Leeds  pig-market,  and  called  up  a  pork  butcher, 
to  whom  he  sold  them,  between  the  hours  of  six  and  seren 
o'clock  on  the  same  morning,  receiyed  the  price,  35t,  and 
absconded  with  it,  making  no  communication  of  any  kind 
at  any  time  to  the  prosecutors. 

**  It  appeared  that  the  prisoner  had  firequently  been  em- 
ployed by  the  prosecutors  in  the  capacity  of  a  batcher,  to 
slaughter  and  cut  up  pigs,  &C.,  for  which  he  was  paid  bj 
the  job,  but  he  had  never  before  been  employed  by  them 
as  a  drover.  He  had  2L  given  him  for  expenses,  for  which 
he  was  to  account;  nothing  was  said  as  to  the  manner  in 
which  he  was  to  be  paid  f<Hr  his  trouble;  but  there  was  an 
established  custom  in  the  trade  to  remunerate  drovers  for 
such  services  by  the  payment  of  a  sum  per  di^n  tar  the 
number  of  days  occupied.  Nothing  was  said  on  this  par- 
ticular occasion  as  to  his  being  at  liberty  to  drive  for  other 
persons^  but,  by  the  usage  of  the  trade,  he  was  at  libtftf 
to  have  done  sa 

"  The  prisoner's  defence  was,  that  he  was  in  partnership 
with  the  prosecutors,  and  took  the  pigs  to  Goose's  house, 
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yt  in  pursuance  of  any  directions,  but  as  to  a  likely  cus-        1849. 
»iner  of  his  own  selection,  and  not  being  attended  to  there, 
e  sought  out  another  customer.     If  the  witnesses  spoke 
le  truth,  this  defence  was  entirely  false. 

"  There  was  no  evidence  of  any  intention  on  the  part  of 
he  prisoner  to  steal  the  pigs  at  the  time  of  their  being  de- 
Lvered  to  him." 

Nevertheless,  "  the  learned  Barrister  doubted  whether 
he  prisoner  was,  under  the  circumstances,  a  servant,  and 
klso  whether  there  was  a  taking  by  him  which  amount- 
id  to  larceny:  Itegina  v.  Ooodbody(a);  but  Regina  v. 
Hughes  (b)  being  cited,  he  felt  bound  by  the  case  last  men- 
tioned, and  directed  the  jury,  that,  if  they  believed  the 
witnesses,  the  prisoner  was  the  servant  of  the  prosecutors; 
and  that  the  taking  amounted  to  a  larceny,  if  the  prisoner 
had  sold  the  pigs  for  the  purpose  of  appropriating  the  pro- 
ceeds to  his  own  use,  and  not  for  the  benefit  of  his  em- 
ployers, on  what  he  considered  an  emergency  not  provid- 
ed for  by  his  instructions. 

"  The  jury  having  found  the  prisoner  guilty,  judgment 
was  postponed  under  the  stat  11  &  12  Vict  a  78,  in  order 
to  take  the  opinion  of  the  Court  whether,  under  the  cir- 
cumstances, the  prisoner  was  the  servant  of  the  prosecu- 
tors, and  whether  the  taking  amounted  to  larceny.'' 


BXCHEQUEB  CHAMBER. 

1849. 
BEFOBB  LORD  DENMAN,   G.  J.,    FABKE,  B.,    ALDEBSON,  B.,   COLE-      Jan.  20th. 

BIDGE,  J.,   AND  GOLTMAN,  J. 

The  case  was  not  argued  by  counsel 

Paeke,  B.,  now  delivered  judgment. — ^This  case  has  been      Jke.  Sth. 
stated  by  the  assistant  Barrister  of  the  borough  of  Leeds, 
for  the  opinion  of  this  Court,  which  has  taken  time  to  con- 

(a)  QQ.&T.  665.  (h)  1  Moo.  0.  G.  370. 

VOL  n.  BBS  N.  P. 
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lSt9.        sider  the  question.    Lord  Dentnan  did  not  concar  with  tk 
rest  of  the  Court;  and  if  this  had  not  been  a  case  where 
the  party  was  in  prison,  the  Court  would  have  waited  tiH 
Lord  Dentnan s  return;  but,  as  the  majority  of  the  Cooit 
considered  that  the  prisoner  had  been  improperly  oonTicted, 
it  has  been  thought  right  to  deliver  the  judgment  now. 
[His  Lordship  stated  the  facts  of  the  case.]      The  onh 
question  is,  whether,  on  the  facts  stated  in  this  case,  the 
prisoner  receiyed  the  custody  of  the  pigs  as  a  servant  el 
the  prosecutor,  or  as  a  bailee:  in  the  latter  case  he  cmild 
not  be  guilty  of  larceny,  unless  he  had  intended  to  sppo- 
priate  them  to  his  own  use  at  the  time  of  the  receipt^  which 
was  not  the  case;  in  the  former  he  would  be  guilty  of  lar- 
ceny, according  to  the  finding  of  the  jury ;  as  to  which  ihej 
were  properly  directed  by  the  learned  assistant  Banister. 
There  are  several  reported  cases  bearing  upon  the  ques- 
tion, whether  a  person  is  a  mere  servant  or  bailee.     There 
are  none  precisely  like  the  present^  though  the  case  of 
Bex  V.  Bernard  M'Xameeic)  nearly  approaches  it.     In 
this  case,  on  the  one  hand,  the  circumstance  that  the  pri- 
soner was  paid  the  expenses  of  the  cattle,  and  also  that 
the  customary  mode  of  his  remuneration  was  by  the  day, 
tend  to  show  that  he  was  a  mere  servant;  on  the  other, 
the  fact  of  his  being  a  drover  by  trade,  and  also  of  his 
having  the  liberty  to  drive  the  cattle  of  any  other  person, 
by  the  general  usage  with  respect  to  drovers,  raises  an  in- 
ference that  he  was  not  a  servant    The  learned  assistant 
Barrister  felt  himself  bound  by  the  decision  of  the  Judges 
in  the  case  of  Begina  v.  Hughes (d);  but  that  case  was 
under  the  stat.  7  &  8  Grea  4,  a  29,  &  47,  which  makes  em- 
bezzlement by  a  servant^  or  person  employed  in  the  ca- 
pacity of  a  servant  to  receive  money,  felony;  and  the 

(c)  1  Moo.  C.  C.  368.    The  xdat-  poBsesnon,  his  poosessiaa  is  tin 

ginal  note  of  that  case  is,  ^  If  a  owner^s  possession:  thooc^heisa 

man  who  is  hired  to  drive  cattle,  general  driver,  at  leait  he  is  paid 

sell  them,  it  is  laroenj,  for  he  has  by  the  day.'* 
the  custody  only,  not  the  right  of         {d)  I  Moo.  C.  C  370. 
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amed  Recorder  of  London  referred  the  question  to  the  1849. 
tidgesy  ipvliether  the  prisoner  fell  under  either  description, 
iough,  if  the  indictment  had  been  referred  to,  it  was  ne- 
3ssary  to  prove  that  he  was  a  servant.  The  Judges 
ecided^  that  the  prisoner  was  properly  convicted,  and, 
onsequently,  that  he  was  a  servant  or  person  employed 
n  tliat  capacity,  and  authorised  as  such  to  receive  money, 
o  that  his  receipt  would  be  a  discharge  to  the  debtor. 
Phis  is  almost  exactly  the  same  question:  it  is,  whether  the 
)risoner  had  the  custody  of  the  cattle  as  a  servant  to  the 
prosecutor  at  the  time  of  the  receipt  of  them ;  and  we  think 
lie  could  not  be  so  considered,  unless  in  driving  the 
cattle  to  market  he  was  his  servant,  and  the  prosecutor 
responsible  for  any  negligent  act  of  his  in  so  driving  them. 
This  subject  has  undergone  much  discussion  of  late,  and 
has  been  placed  on  its  proper  footing  by  the  case  of  Quar- 
man  v.  Burnett  (e)  and  other  cases,  one  of  which  is  that  of 

a  general  drover,  who  was  held,  in  the  case  of  Miller  v. 

^e<igre(/),  not  to  be  a  servant  so  as  to  make  the  owner  of 

(e)  6  M.  ^  W.  499.     In  that  sioned  by  his  leaying  the  horses, 
case  it  appeared  that  the  owners  while  so  depositing  the  livery  in 
of  a  carriage  were  in  the  habit  of  their  house, 
during  horses  from  the  same  per-  (/)  10  L.  J.,  Q.  B.,  19.    In  that 
son,  to  draw  it  for  a  day  or  drive,  case  the  defendant,  a  butcher, 
and  the  owner  of  the  horses  pro-  employed  a  licensed   drover  to 
Tided  a  driver,  through  whose  drive    home  some  bullocks  for 
^^^nce  an  injury  was  done  to  himfromSmithfield  Market.    The 
a  third  party :  it  was  held,  that  the  drover  employed  a  servant  of  his 
owners  of  the  carriage  were  not  own   for  the    purpose,  through 
liable  to  be  sued  for  the  injury;  whose  negligence  a  bullock  got 
&nd  it  was  held  to  make  no  dif-  into  the  plaintiff*s  premises,  and 
lerence,  that  the  owners  of  the  injured  his  property.    The  drover 
carriage  had  always  been  driven  was  licensed  to  drive  cattle  from 
W  the  same  driver,  he  being  the  Smithfield  within  the  city,  and  it 
only  regular  coachman  in  the  em-  appeared  that  none  but  the  pur- 
ploy  of  the  owner  of  the  horses,  chasers   themselves,  or  licensed 
or  that  they  had  always  paid  him  drovers,  were  allowed  to  do  so ; 
»  fixed  sum  for  each  drive,  or  that  but  the  accident  took  place  out  of 
they  had  provided  him  with  a  the  city:  held,  that  the  defendant 
uveiy,  which  he  left  at  their  house  was  not  liable  to  be  sued  for  the 
»t  the  end  of  each  drive,  and  that  injury. 


the  injuiy  in  question  was  occa- 
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16UI9.  the  cattle  responsible  for  his  n^ligenoe.  After  the  fiiD 
consideration  which  this  subject  has  nndeigone,  we  doob: 
whether  the  case  of  Rex  t.  Bernard  M^Kamee,  aboie  re- 
ferred to,  would  now  be  decided  in  the  same  way.  Upoa 
the  whole,  we  think  it  was  not  proved  in  this  case  that  the 
prisoner  was  a  mere  serrant,  and  the  conviction  was  im- 
proper. 

Pollock,  C.  R — ^I  have  come  here  to  form  a  Court,  and 
I  fully  concur  in  the  judgment  of  the  majority  of  the 
Judges. 

As  the  following  case  tains  on  a  question  of  bailment,  ve  hsre  i>- 
serted  it  here. 


RaGDTA  r.  Jomr  Dibtih  Stske. 

^^^Pj^*«^  HoRSE-STSALING.— The  prisoner  was  convicted  at  the  Mk!tt<^ 
priMiitf.lbrhim  ™^  Quarter  Sessions,  1848,  for  the  borough  of  Pljmoath,  befoR 
to  or  to  fteil  it.  W.  C.  Rowe,Saq^  Recorder,  on  an  indictment  charging  him  with  stcii- 
^^^"^."^  lingamare,  the  propertj  of  James  Pugslej.  The  judgment  vaa  rfr- 
P.*t  hvrrr  ita-  spited,  subject  to  the  Opinion  of  the  Judges  on  the  following  CMe>— 
ble.     A.  anit  to 

r  SiS>Sr  "^^  appeared  in  OTidence,  that  the  prosecutor,  James  Pugslej,  wl» 

^pniOD«r,i^  ^^^  '^  J«»«J»  lu^  in  March,  1848,  delirered  a  horse,  and  the  miiv 
told  tbe  primner  in  question,  to  the  keeping  of  the  prisoner,  who  was  a  ftiiier  and  bone- 
S^^h^  dealer  liTing  at  Loddiswell,  sixteen  miles  fiom  Plymouth,  with  ofden 
•cun,  to  vhich    to  do  bis  best  to  sell  them. 

tb«  prisoD^  re.        ^  Accordingly,  in  May,  1848,  the  prisoner  sold  the  hone. 
^"T^  "On  the  27th  of  June,  1848^  the  prosecuUnr  (who  was  himsdf  ex- 

br  telling  a  '       amined  as  a  witness)  went  to  Iioddiswell  with  Richard  Oee,  (wbo  vif 
&be  Story  to        mlso  examined  as  a  witness),  and  stated  to  the  prisoner,  that  be  cum 
P^iUSi^iS   ^^'  ^*  wtpreas  puipose  of  taking  the  maie  away,  and  that  he  wmted 
boneTuid  nadfi  his  bill.    The  prisoner  answered,  that  he  had  no  bill  to  giTS  bin ;  tM 
%Td^ '^  ~~      ^  ^'^ ^^  ^^  ^^ money  he  the  prisoner  had  received  from  the 
bry»'  tueliiiM       prosecutor,  and  out  of  the  money  that  he  the  prisoner  had  got  fron  the 
sale  of  the  horse ;  that  he  had  sold  the  horse  for  ssTenteen  som^i^ 
and  that,  after  all  was  paid,  he  had  fourteen  sorereigns  to  hand  otv  to 
the  prosecutor:  he  added,  that  the  mare  had  reoeired  some  tenpon<7 
injury  from  a  iall,  and  it  appearing  on  examination  that  sudi  wsi  tbe 
case,  the  prosecutor  consented  that  she  should  remain  with  tbe  prifooff 
for  a  few  days  longer. 
''The  next  day  (the  S8th  of  June)  the  imwecutor,  in  ooDsefacBce  of 
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ke  ixkfomiaiioii  nceiTed  m  the  intenral,  went  again  with  his  brother-  1649. 

ftw,  Thomafl  Steer,  (who  was  also  examined  as  a  witness),  to  the 
lae  of  the  prisoner,  who  was  at  that  time  absent;  whereupon  the 
«ecutor  left  Thomas  Steer  there,  with  orders,  on  the  return  of  the 
Boner,  to  demand  the  mare  and  the  money.  Upon  the  prisoner's 
urn  on  the  29ih,  Thomas  Steer  made  this  demand  accordingly ;  when 
(  prisoner  refused  to  giro  up  the  mare  or  money  to  him,  but  said, 
it  he  would  go  and  see  the  prosecutor  himself  at  Plymouth ;  and 
ireupon  the  prisoner  rode  the  mare,  and  Thomas  Steer  rode  in  com- 
ny  with  him,  to  Plymouth  the  same  day.  At  Plymouth,  the  pii- 
ler,  in  Thomas  Steer's  presence,  placed  the  mare  at  Port's  livery 
kbles,  and  they  both  then  went  to  seek  the  prosecutor.  On  finding 
m,  Thonuka  Steer  stated,  in  the  prisoner's  presence,  tlmt  he,  the  pri- 
ner,  had  stated  that  he  would  not  delirer  to  him  the  mare  or  the 
oney,  but  that  he  would  go  himself  to  Plymouth.  The  prosecutor 
^n  this  told  the  prisoner  that  he  need  not  have  done  so,  as  he  the 
roeeeutor  had  given  full  power  in  the  matter  to  Thomas  Steer  the 
fry  before ;  Thomas  Steer  then  said  '  The  mare  is  at  Port's.'  After 
\na  they  dined  together,  and  then  the  prisoner  paid  the  prosecutor 
3/.,  saying  that  he  kept  back  1^.  for  vetches  had  since  the  mare's  ill- 
ess,  and  that  this  was  all  that  was  due.  The  prosecutor  then  told 
liomaa  Steer  to  take  the  mare  and  ride  her  to  Mr.  Eliot's  at  Babland, 
rho  was  g^ing  to  keep,  and  eventually  to  buy  her.  Upon  this  the 
)risoner  said, '  Why  not  let  me  take  the  mare  back  to  Eliot's  myself  1 
t  is  all  in  my  way;'  to  which  the  prosecutor  answered,  *  I  dare  you 
iver  to  put  finger  near  that  mare  again:  Thomas  shall  ride  her  to 
Eliot's,  and  you  may  ride  Thomas's  horse  home,  if  you  please.'  The 
prisoner  then  left.  Just  after  this,  the  prosecutor  sent  his  nephew 
Qeorge  with  orders,  according  to  which  George  went  to  the  stables  at 
Port's  where  the  mare  was,  and  ordered  the  ostler  not  to  let  the  pri- 
soner have  the  mare,  as  it  was  his  uncle's. 

"  The  prosecutor,  in  the  meantime,  set  out  to  go  on  board  the  steamer 
for  Jersey.  On  his  way  to  the  quay  the  prisoner  joined  him,  and  again 
twice  asked  to  be  allowed  to  take  the  mare  to  Mr.  Eliot's  himself,  and 
was  again  twice  ordered  by  the  prosecutor,  in  the  presence  of  Thomas 
Steer,  who  accompanied  them,  never  to  put  finger  near  the  mare  more ; 
to  which  he  answered  *  WeU.'  The  prisoner  then  said,  *  I  am  short ;' 
to  which  the  prosecutor  answered, '  I  won't  see  you  short  for  a  crown 
piece  to  go  home  with,'  and  gave  him  five  shillings.  The  prisoner  then 
left. 

^Thomas  Steer  went  on  with  the  prosecutor,  and  saw  him  on  board 
the  steamer  for  Jersey. 

^  In  the  meanwhile,  the  prisoner,  on  leaving  the  prosecutor,  met  a 
man  caUed  Elmsley,  who  had  been  in  company  with  the  prisoner  and 
pioBecutor  in  the  course  of  the  afternoon;  on  so  meeting  Elmsley, 
he  told  him  that  the  proseoator  and  himself  had  made  it  all  right,  and 
^t  the  prosecutor  had  given  him  five  shillings.    Slmaley  (who  was 
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Ig49.  ezi]ii]iiedMawitaeHftttheixial),iheiiireittwi«h  «iMpri80Mr,ik« 
fiTB  o'clock  p.M^  to  Port'g  lUbles.  Tlie  osder  then  told  the  pn 
that  m  boy  had  be«ii  there  to  nj  that  he  the  oetler  was  not  to  pfe  if 
the  mare  to  him  the  prisoner  for  ihewaB  his  nnde^fl.  Tothmthein 
answered, '  I  have  just  left  the  party ;  it  is  all  righi  now  ^  and  imitnii 
oat  the  mare;  upon  iriiieh  the  ostler  brought  out  the  mare,  and pn 
her  to  the  pnetmer.  The  prisoner  then  paid  for  the  innce^s  baiu  «sd 
aid, '  If  any  one  comes  to  inqnire  for  me,  say  I  am  gone  into  the  efc- 
tiy,  a  mile,  to  see  a  pcmy,  and  shall  be  back  in  an  faoiir.*  Hnakj 
then  said,  '  If  I  am  to  go  to  the  town's  end,  I  will  ride  the  mare.'  I^ 
prisoner  then  handed  the  maie  to  Slmsley,  who  mounted  «nd  rode  bs 
through  the  streets,  the  prisoner  following  dose  by  hia  aide.  Vice 
they  airired  at  the  Madbury  Inn,  on  the  outsldrt  of  the  town,  SSfansIej 
dismounted,  and  they  stopped  and  drank.  The  prisoner  then  said,  *  I 
am  off  home;*  got  up  and  rode  the  mare  away. 

**  The  prisoner  nerer  retained  to  Port's,  and  neither  the  eatier  ws 
Efansley  saw  him  again  until  he  was  in  custody.  On  his  road  hon 
to  Loddiswdl,  on  his  being  asked  by  Biohard  Gee  aforesaid^  whan  ke 
accidentally  met,  *  How's  this,  that  you  have  got  the  nmrebedkl'  Tb« 
prisoner  answered,  '  I  have  seen  Mr.  Pugsley,  and  settled  to  take  ha 
back  again.' 

"  Thomas  Steer,  after  seeing  prosecutor  on  board  the  ataamer  far 
Jersey,  went  to  Port's  and  found  the  mare  gone.    On  further  inquiiy. 
he  subsequently  (on  the  7th  of  July)  went  to  the  prisoner's  hooae  and 
demanded  the  mare,  when  the  prisoner  said,  '  that  he  had  aold  her;' 
upon  which  a  warrant  was  applied  for,  and  the  prisoner  apprehended. 
It  appeared  further  in  eridence,  that  the  prisoner's  brother  WiUian 
had  sold  the  mare,  as  early  as  the  3rd  of  July,  to  a  Mr.  Bickford,  with 
the  prisoner's  assent ;  the  prisoner  stating  to  Mr.  Bi^ford  that  he  hon- 
self  had  preriously  sold  the  mare  to  his  said  brother.  During  the  whole 
of  these  proceedings,  as  it  appeared  in  eTidence,  the  prisoner  tkerer  set 
up  any  claim  of  lien  for  the  ke^,  or  for  the  attendance  on  the  msie. 
Neither  did  he  erer  allege  that  he  had  any  pecuniary  demand  of  say 
sort  against  the  prosecutor,  until  he  appeared  in  custody  before  the 
magistrates.    At  the  trial  no  evidence  was  tendered  on  the  part  of  the 
prisoner  of  any  such  debt  or  demand. 

^  At  the  close  of  the  case  for  the  prosecution,  it  was  contended  for 
the  prisoner,  on  the  authority  of  Ragina  y.  Smith  (a),  and  Rex  t. 
JS^jub  (&),  that  there  was  no  case  to  go  to  the  jury.    I,  howercr,  wm 


(a)  1  Moo.  C.  C.  473.     In  that  (5)  R.  <k  R.  C.  0.  441.    In  that 

esse,  the  prisoner  had  received  case,    the   prisoner  borrowed  i 

the    prosecutor's    horse    to    be  horse,  under  pretence  of  canying 

agisted,  and,  after  a  short  time,  a  child  to  a  surgeon.    On  the  dsj 

sold  it    This  was  held  no  lar-  following,  he  took  the  horse  in  a 

eeny.  different  direction,  and  sold  it 
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opinion  Hiat  the  present  ease  was  distinguishable  from  the  cases  1849. 
,ed.  \  a.TMl  ^liat,  although  there  was  clearly  no  felonious  intention  on 
e  part  of  the  prisoner  at  the  time  when  he  first  got  possession  of  the 
are  by  ▼irtue  of  the  original  bailment,  in  March,  still,  as  that  bail- 
ent  ^wwLB  determined  before  the  prisoner  took  the  mare  away  from 
ort'sy  tii&t  it  was  for  the  jury  to  say,  regard  being  had  to  all  the  cir- 
iimstances  of  the  case,  with  what  intention  the  prisoner  so  took  the 
lare  a^vray  on  the  29th  of  June. 

*'*'  Tbe  3'^^^'y  having  found  the  prisoner  guilty,  the  judgment  was  re- 
spited, tlie  prisoner  being  in  the  meantime  liberated  on  recognizances. 
X\xe  opinion  of  the  Judges,  therefore,  is  now  respectfully  requested  as 
to  whether  the  prisoner  was  rightly  convicted." 


EXCHEQUER  CHAMBEB. 

B^rOUX  POIJ[<OCK  C.  B.y   PABKE,   B.,    PATTESON,  J.,    CBESSWSLL,  /.,  ASJ>        D^C.  9tA. 
VAUOHAir   WILLIAMS,  J. 

J.  Oreeviwood,  for  the  prisoner. — I  submit,  that  in  this  case  no 
larceny  was  committed  by  the  prisoner.  There  had  been  a  bailment ; 
tlie  maxe  had  been  delivered  to  the  prisoner  that  he  might  sell  her; 
^he  prisoner  placed  her  at  Fortes  livery  stable ;  some  conversations  take 
place ;  the  prosecutor  goes  to  Jersey,  and  the  prisoner  gets  the  nuure 
from  the  livery  stable,  and  goes  away  with  her  and  sells  her ;  and  where 
a  bailment  is  at  an  end,  and  the  bailee  makes  away  with  the  property 
I  submit  that  that  is  not  larceny. 

Pollock,  O.  B. — If  the  mare  was  never  out  of  the  possession  of  the 
prisoner,  there  was  no  felonious  taking. 

Patteson,  J. — It  is  stated,  that  when  the  prosecutor  dared  the  pri- 
soner to  lay  a  finger  on  the  mare,  he  assented  to  the  bailment  being 
determined. 

J.  Oremwood* — I  submit  that  there  can  be  no  difference  between 


The  jury  thought  that  the  pri-  his  subsequently  withholding  and 
Bonei  had  no  felonious  intention  disposing  of  it  did  not  constitute 
when  he  took  the  horse.  The  a  new  felonious  taking,  or  make 
Judges  held,  <Hhat,  if  the  prisoner  him  guilty  of  felony,  and  that 
W  not  a  felonious  intention  the  conviction  could  not  be  sup- 
when  he  originally  took  the  horse,  ported.'* 


992  CEOWS  CASBS  KBSEBTSD,  13  YIGT. 

1849.  ^  detaminaiifcm  of  a  Iwuhpent  lij  efflux  of  tone,  and  bj  ibe  agice- 

mcni  of  the  peities.  In  the  cue  of  Bepma  y.  Ocodbotfy  (c),  &  dnmr 
was  emplojed  to  take  cattle  to  Landon,  bfoi  he  waa  to  sell  aaj  <i 
them  on  the  zoad  if  he  coold  get  &  customer,  and  take  the  rat  to  a 
particiikr  mlwnan  in  Smithficld.  He  aold  two  on  the  rowi,  and  nld 
the  zest  for  himaelf  in  amithfield;  and  this  was  held  no  InzceBj. 


Yavohav  WTfATiMB,  J^— The  qaeBti<m  woold  be,  whetiker 
de  bonis  asportatis  would  lie,  or  whether  the  action  must  be  tiofcr. 
In  the  foimer  case  there  would  be  a  saffident  taking  to  make  it  a 
larceny,  in  the  latter  not. 


Pabks,  B. — ^Then  the  question  is»  how  to  support  the  caaes  of  tJbe 
earner  breaking  bulk. 

Pollock,  C.  B. — ^There  the  action  might  be  trespasa,  as  there  is  la 
act  of  trespass. 

Pawu,  B. — ^That  maj  be  the  answer. 

Pollock,  C.  B^ — The  question  here  is,  whether  then  was  ewideaee 
to  go  to  the  jury,  that  the  possession  of  Port  was  the  posaeasion  of  tiis 
prosecutor,  after  what  had  occurred  between  tiiese  parties. 

Pattssov,  J. — ^The  case  of  lU^naY,  Bonis  would  be  in  point  if  that 
which  occurred  between  these  parties  did  not  make  Port  the  agent  of 
tiie  prosecutor. 

J.  Oreenwood, — ^If  Port  had  attorned  to  the  prosecutor,  thoe  might 
hare  been  eyidence  of  a  change  of  possession.  In  the  case  of  Rep^a 
T.  Harvey  (d),  the  prisoner  was  sent  to  shew  goods  to  a  customer:  it 
was  held  that  he  had  only  the  custody  of  the  goods,  and  was  not  a 
bailee  of  them.    In  the  present  case  he  was. 

Pabkb,  B.— I  think  my  Brother  WiUiama  has  put  it  on  tiie  oonect 
ground,  that  there  can  be  no  larceny  where  there  is  not  such  a  takfi^ 
as  would  support  an  action  of  trespass  de  bonis  asportatis. 

Pollock,  C.  B.— I  think  that  if  any  point  of  law  is  submitted  to  lu, 


(c)  8  C.  <fe  P.  665.    Seethecaseof  i2<^'fiaT.  £Riy,  ante,p.983L 
(d)  9  C.  &  P.  353. 
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it  is,  irlietKer  there  was  any  eyidenoe  to  go  to  the  jury  that  there  waa  a         1849. 

chttxige  of  poBseasion  arising  from  the  circumstances  which  took  place 

afier  the  lioTa«  was  left  at  Port's.    If  that  is  the  point,  there  certainly 

mha  eTidence  to  go  the  jury.  Smx. 

PAwRKM,  B. — ^If  this  had  been  a  case  where  the  possession  had  re- 
mained in  the  prisoner  after  the  bailment  had  concluded,  this  would  not 
bave  been  a  felony,  as  no  action  of  trespass  could  have  been  maintained 
for  a  taking^.     In  the  case  of  a  carrier  breaking  bulk,  trespass  would  lie ; 
and  I  think  that  in  this  way  the  difficulty  as  to  that  class  of  cases  is  got 
rid  of.     I   assume  that  the  mare  was  put  into  Port's  stable  by  the 
prisoner;  but  it  is  clear  that  the  bailment  was  detennined  by  the 
prosecutor,  with  the  assent  of  the  prisoner.    The  effect  of  this  was  to 
make  Port's  possession  the  same  as  if  the  mare  had  been  placed  there 
by  the  prosecutor,  and  after  that,  the  prisoner  gets  possession  of  the 
mare  by  a  firaud. 

Pattssoit,  J. — ^The  whole  question  is,  whether,  on  these  ftusts.  Port 
had  become  the  agent  of  the  prosecutor.  I  think  that  there  was  suffi- 
cient eyidenoe  that  he  had. 

CBsaawBLLy  J.,  and  Vaughan  Williaxs,  J.,  concurred. 

Conyiction  affirmed. 
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1849. 


Witnetaes  were 
examined  before 
amagiatnte 
against  a  pri- 
aoner  changed 
with  fidon  J, 
and  minutes  of 
their  eridenoe 
taken  down; 
these  minutes 
were  sent  to 
the  office  of  the 
magistrates' 
derk,  and  his 
clerk,  Mr.  T., 
drew  up  deposi- 
tions firom  the 
minutes,  and 
nom  questions 
he  asked  the 


Hdd,  that  in 


tion  a  witness 
might  be  asked 
what  he  then 
said  to  Mr.  T., 


in  the  witness's 
deposition,  al- 
though it  was 
proTed  that 
what  the  wit- 
ness then  told 
Mr.  T.  was  in- 
serted in  the 
witness's  depo- 
sition, which 
was  afterwards 
read  oyer  to  the 
witness  before 
the  magistrate, 
in  the  presence 
of  the  prisoner, 
and  signed  by 
the  witness  and 
the  magistrate, 
and  returned  to 
the  Judge. 


Reoina  i;.  Johk  Christopheb,  John  Smith,  and  Gbosgx 
Thornton. 

JL  HE  prisoners  were  conyicted  at  the  general  quarter 
sessions  holden  in  and  for  the  borough  of  LiTerpooI,  on 
the  22nd  day  of  October,  1849,  before  Gilbert  Henderson, 
Esq.,  Recorder,  of  a  felony,  subject  to  the  opinion  of  the 

Judges  upon  the  following  case: — 

'^  When  the  prisoners  were  first  brought  before  the  ma- 
gistrate and  charged  with  the  felony,  the  witnesses  were 
sworn,  examined  by  the  magistrate,  and  cross-examined 
by  the  prisoners;  and  written  minutes  of  the  examina- 
tion  and  cross-examination  were  made  by  the  clerk  to 
the  magistrates,  under  the  instruction  of  the  ma^^istrate 
These  minutes  were  then  sent  to  the  office  of  the  clerk  to 
the  magistrates,  and  there  delivered  to  a  clerk  named 
Tasker,  who  proceeded  to  write  the  depositions  from  the 
minutes.  The  witnesses  attended  in  the  office,  and  in  the 
course  of  writing  the  depositions  Tasker  put  some  ques- 
tions to  each  of  them,  for  the  purpose  of  rendering  the 
depositions  more  correct,  clear,  and  complete.  The  an- 
swers given  to  these  questions  were  inserted  in  the  depo- 
sitiona  The  magistrate  was  not  present,  nor  were  the 
prisoners  at  the  office  of  the  clerk  to  the  magistrates. 

"  The  depositions  having  been  thus  written,  the  wit- 
nesses appeared  again  before  the  magistrate,  and  in  the 
presence  of  the  prisoners  were  re-sworn,  the  depositions 
were  read  over  to  them,  and  a  full  opportunity  was  afforded 
for  cross-examination  before  the  depositions  were  signed 
by  the  witnesses. 

"  Under  these  circumstances  appearing  on  the  trial,  the 
counsel  for  the  prisoners  proposed  to  ask  one  of  the  wit- 
nesses for  the  Crown  the  following  question: — 

"  *  Did  you  not  tell  Mr.  Tasker  that  you  were  watching 
the  prisoner  Christopher  till  a  quarter  before  one  o'clock?' 
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*'  This  question  was  material  The  question  had  refer-  i849. 
nee  t4>  ^what  was  said  by  the  witness  in  answer  to  some 
question  put  by  Tasker,  as  above  stated,  in  the  course  of 
vriting  the  depositions,  and  the  witness's  answer  would, 
uncording  to  the  evidence,  appear  on  the  depositiona  The 
dex>ositions  were  not  read  or  tendered  in  evidence. 

^*  Tlie  counsel  for  the  prosecution  objected  to  the  ques- 
tion proposed,  and  the  question  was  overruled  by  the  Court 
The  prisoners  were  all  convicted  of  felony.  Judgment  was 
postponed,  and  the  prisoners  were  committed  to  prison, 
until  it  shall  have  been  considered  and  decided,  whether 
the  question  proposed  to  be  asked  was  properly  overruled, 
and  whether  the  prisoners  were  duly  convicted'' 


EXCHEQUKR  CHAMBER 

ISfiO. 
BBFOBE  WHiDE,  C  J.,   ALDEBSON,  B.,    MAULE,  J.,   WIGHTMAK,  J.        Feb,  1st. 

AND  VAUGHAN   WILLIAMS,   J. 

HiUs,  for  the  prisoners. — There  are  two  questions  in  this 
case. — Firstj  whether  there  were  any  legal  depositions  at 
all;  for,  if  there  were  not,  the  witness  might  be  asked 
even  what  he  said  before  the  magistrate;  and  secondly,  if 
there  were  legal  depositions,  this  question  had  no  refer- 
ence to  the  legal  depositions,  as  neither  the  magistrate 
nor  the  prisoners  were  present  when  that  to  which  it  re* 
lated  was  said.  With  respect  to  the  first  question,  I  would 
observe,  that,  under  the  statute  of  1  &  2  Ph.  &  M.  o.  13, 
and  7  Geo.  4,  c.  64,  depositions  might  be  brought  before 
the  magistrate  ready  written,  and  witnesses  sworn  to 
them  on  their  being  read  over  to  them  in  the  presence  of 
the  magistrate  and  the  prisoner;  this  practice  was  disap- 
proved of  by  Baron  PlaU,  in  the  case  of  ii^tna  v.  John- 
son (a). 

(a)  Ante,  p.  394. 


dOWH  CASK  BSBBBTSD,  UTICT. 

Mafu;  J. — ^Tluit  diows  "what  iht  pncdee  wwa^  tkmgii  I 
dunk  tliere  is  a  grwl  deil  in  the  iilwciimiious  of  tke 


Aldbsos  R — Hie  ofrnkm  of  tlie  eminent  penon  to« 
bftTe  cited  is  dizectlj  at  wianoe  with  the  deciaion  of  the 
Jnd^es  in  the  cnse  of  Jkr  t.  CkaHet  Swudk  ^). 


HUU—Them  depontioDs  were  anee  the  stst.  11  k  If 
Ykt.  CL  42,  which,  as  I  snbmit,  ahen  the  law^  in  this  re- 
spect, die  wofds  of  the  17th  section  being,  that  the  jostiee 
shall,  **  in  the  /weagacs  of  sncfa  accused  person,  who  doll 
he  at  libertjtD  pot  qnestions  to  any  witness  ptodnced 
against  him,  take  die  statement  on  oath  ar  afiinnation  ci 
those  who  diaQ  know  the  &cts  and  cirannstances  of  the 
and  than  put  the  same  into  wxiting.*' 


Mauu,  J.— Yon  pot  it,  that  the  hiw  was  in 
with  the  oM  pncdee,  that  that  was  dis^^irored  of  bj 
eminent  penons^  and  afterwaids  altered  bj  die  legisia- 
tore* 


Wusm,  a  J.— The  object  oi  the  l^gislatnre  may  have 
been  to  give  the  pmrner  the  oppostnnitj  of  eomparini: 
the  Terbal  statement  of  the  witnem  with  that  which  is 
taken  down,  whidi  he  would  not  hare,  if  the  TcrtMl  ex- 
aminati<Mi  were  not  in  his  i 


^iZZs. — If  die  witness  were  dead,  the  depositions  wooU 
be  CTidoice  against  the  ] 


Maitls,  J. — ^Bot  it  most  be  proved  that  the  prisoner  hai 
a  fall  opp<»nmitj  of  cross-examining,  and  that,  jonwoold 
ar,  he  had  not,  nnless  he  heard  the  qfoestiotts  pot  to  tbe 

(l>  Bmi.  4  B.  C.  C.  aaSL 
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finesses.      Suppose  an  answer  ''  Tes ""  to  a  very  long        i860. 
qiiestion  in  three  alternatives:  the  clerk  thinks  the  witness 
ans^wers  the  first;  the  prisoner,  knowing  the  fact,  knows 
that  tlie  i^itness  answers  the  third,  and  if  present  has  the 
tiling  set  right 

Sills. — The  minutes  in  this  case  would  have  been  good 
dex>o8itions,  if  they  had  been  properly  signed  and  authen- 
ticated. 

MAUI.B,  J. — Magistrates'  clerks  think  that  there  must  be 
a  great  deal  of  form  in  depositions,  and  they  prefer  "  con- 
trary to  the  form  of  the  statute,'^  and  so  forth,  to  the  natu- 
ral language  of  the  witness  who  is  examined. 

HiUs, — ^The  deposition  is  only  what  is  said  before  the 
ma^trate,  and  not  what  is  said  to  any  one  else. 

Aldebsok,  B. — ^You  cannot  examine  as  to  what  was  said 
before  the  magistrate,  without  putting  in  the  deposition; 
but,  if  the  witness  said  the  same  thing  to  any  other  per- 
son at  any  other  time,  you  may  ask  that;  and  if  it  was 
taken  down  by  an  unauthorised  person,  that  makes  no 
difference. 

Paget,  for  the  prosecution. — It  is  expressly  found  in  the 
case  reserved,  that  the  answer  to  the  question  is  contained 
in  the  deposition. 

Aldbbson,  B. — ^That  is  only  that  aa  answer  to  a  similar 
question  is  in  the  deposition. 

PageL — ^I  submit  that  the  deposition  should  have  been 
put  in. 

AxDBBSON,  B. — Unless  the  witness  is  taken  to  repeat  to 
the  magistrate  all  that  is  contained  in  his  deposition,  the 
deposition  is  not  regularly  taken. 
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issa  Wnra;  GL  J. — Has  not  the  prisoDar  a  light  to  hear  tk 

questioiisw  as  wdl  as  tlie  answeis?  A  eroas-examioadQa  is 
aotneciiiies  sqggested  by  the  qneBtions  quite  as  modi  as  bj 

Papet — ^If  Mr.  Tasker  had  written  down  the  statcsnent 
from  the  dkrtati<A  of  the  witness  who  signed  it»  and  it  ra 
sent  to  a  third  person,  conld  the  contents  be  asked?  Ib 
T%e  Queen's  oate  ^c]  it  was  held,  that  a  witness  could  no(  be 
czt3iss-examined  as  to  the  contents  of  a  letter,  without  pattxcr 
ID  the  letter.  The  statement,  when  written  down,  becomes 
the  written  statementof  thewitness,  the  same  as  an  affidarit 

Hafle,  J. — ^If  a  person  made  an  affidarit,  and  when  he 
made  ic  said,  ^'  the  man  is  a  great  scoondrel,  and  I  will 
do  for  him  if  I  can,"  conld  yon  not  ask  as  to  thatf 

Papet — AAer  patting  in  the  affidarit 

Aldsbsos,  R — Without  it 

PapA—In  the  case  of  SaintkiB  r.  Bomd  (d),  it  was  held, 
that  a  witness  could  not  be  asked  what  he  swore  in  an  affi- 
darit, without  putting  in  the  affidarit 

Hafls,  J. — ^There  the  inquiry  wa%  Aether  the  thing 
was  contained  in  the  affidarit  or  not 

Paget — ^I  should  submit  that  this  was  a  part  of  tlie 
contents  of  the  deposition.  In  the  case  of  XeocA  y.  Siw^ 
son  [e)  Lord  ^6iJi^0r,  C  BL,  sajs^  that  a  Judge  takes  notes 


(r>SB.*B.iS&  MMj  haTii«  been  noted  dm 

(</)  4  Sep.  74.  hj  a  peiaoa  ia  moAaatj^  doci 

(e)  5  M.  *  W.  900.    Im  tkai  act  exchide  other  proof;  odo^ 

CMe.  Mr.  WaJJim^my  as  eoamel  wise  tlie  Jiid^*i  notee  wvM  be 

for  llie  pUintiC  baring  aigned  the  onlj  eridcaee,  oa  aa  iadiel- 

thaft  tlie  CBtcoutaaee  of  tertft.  Matftrpc^jarr^oftbe^ 
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►r  his  OTirxi  convenience,  but  you  cannot  give  evidence  of 
'hat  is  said  before  a  magistrate  without  putting  in  the 
epositioxft. 

Aia>Bii80K,  R — There  is  a  very  good  note  on  this  subject 
it  the  end.  of  the  case  of  Jeans  v.  Weedon  (/).  The  law  is 
there  stated  very  correctly  and  very  welL 

PageL — ^I  submit  that,  even  if  the  question  might  be 
asked,  it  could  only  be  asked  after  putting  in  the  deposi- 
tion. 

WiiJ)K,  C  J. — Upon  the  best  consideration  we  can  give 
this  case,  vre  are  of  opinion  that  the  question  was  properly 
put,  and  that  an  answer  ought  to  have  been  given  to  it    The 
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1850. 
Bbgiva 

V. 
CHBISTOPHBa. 


given  at  Kisi  Prius.  Lord  Ahiiir 
fferatkjB,  ^*  A  Judge  only  takes 
notes  for  his  own  private  conve- 
nience; there  is  no  law  which 
requires  him  to  do  so.  I  have 
always  understood,  that,  where  a 
magistrate  had  jurisdiction,  jou 
cannot  ask  what  was  said  before 
him  without  producing  the  depo- 
sition." 

if)  2  Moo.  <b  Rob.  486.    It  is 
there  said  (inter  alia),  that  "  the 
fact  of  a  conversation  or  transac- 
tion being  reduced  into  writing 
furnishes  no  general  principle  for 
excluding  other  evidence  of  the 
transaction    than    the    writing. 
Such  evidence  is  by  no  means 
seoondaiy  to  the  writing.  Judges 
take  notes  of  the  evidence  given 
on  trials,  jet  the  evidence  may  be 
proved  from  recollection,  even  on 
an  indictment  for  perjury :  (Row- 
le2^«oa«f,lMoo.  C.C.  111.)    The 
exclusion  must  be  founded,  either 
on  the  agreement  of  the  parties, 
or  on  the  requirements  of  some 


particular  law."  [After  advert- 
ing to  agreements  in  writing,  and 
to  writings  rendered  necessary  by 
the  Statute  of  Frauds,  the  note 
goes  on:]  ^'The  statutes  1  Ph.  ^ 
M.  and  7  Geo.  4,  c.  64,  require  the 
examinations  of  witnesses  and 
prisoners  to  be  reduced  into  writ- 
ing ;  and  parol  evidence  of  what 
either  of  them  said  when  under 
examination,  cannot  be  received 
in  the  first  instance  on  the  crimi- 
nal trial  preliminary  to  which 
the  examination  was  taken.  But, 
even  on  such  criminal  trial,  evi- 
dence is  admissible  by  way  of 
explanation,  or  to  prove  that  the 
party  made  other  statements  be- 
sides those  reduced  into  writing.'* 
''  At  all  events,  it  may  be  added 
to  or  explained,  and  that  even  by 
shewing  other  things  said  per- 
tinent to  and  part  of  the  matter 
for  which  the  examination  was 
taken.  {Veruma  v.  Johnson,  I 
Moo.  <k  Rob.  316).'* 
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186a        objection  was,  that  the  primary  evidenoe  of  the  answer  vu 
^^  the  paper,  because  it  was  to  be  treated  as  a  depoation,  a 

«.  character  that  it  assumed  some  time  after  it  was  wiitieiL 

CHBiRoraBB.  rpij^^  interval  of  time  between  that  at  which  it  was  writtea 
and  the  time  at  which  it  became  a  deposition,  is  not  veiy 
material     The  reason  why  a  deposition  is  the  primu; 
evidence  of  what  passes  before  the  magistrate,  is,  that  the 
law  casts  a  duty  on  the  magistrate  of  taking  down  wbat 
the  witnesses  say,  and  the  presumption  is,  tliat  he  has  done 
it    Is  there  any  difference  whether  the  paper  here  wu 
written  in  an  adjoining  room  or  in  a  place  £ar  off?  or  is 
there  any  legal  character  attached  to  this  paper  to  make 
it  primary  evidence  of  that  which  it  contains?     At  the 
time  Mr.  Tasker  wrote  this  paper,  he  was  doing  an  act  as 
a  mere  volunteer,  between  himself  and  the  witness.    It 
was,  therefore,  open  to  theprisoners'  counsel  to  asktheques- 
tion  that  he  did  ask,  as  that  which  was  written  down  wi5 
not  the  primary  evidence,  there  being  no  ground  for  the 
argument  that  what  one  person  says  to  another  is  not  to  be 
asked,  because  that  other  has  written  it  down.     If  the 
witness  had  written  it  down  himself,  he  might  have  been 
asked  a  question  like  this,  and  it  cannot  be  put  hi^er 
than  if  the  witness  had  written  the  paper  himaftif    The 
whole  argument  for  the  prosecution  is  grounded  on  an 
analogy  which  does  not  appear  to  us  to  be  founded  in 
law  at  alL    We  are,  therefore,  of  opinion  that  the  ques- 
tion ought  to  have  been  answered,  and  that  the  convic- 
tion is  wrong.    It  is  unnecessary  to  consider  the  other 
point 

The  other  learned  Judges  concurred. 

Conviction  wrong. 
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Beoina  v.  Bichabd  Williams. 

LVESCUE  of  goods  taken  under  a  distress  for  church 
ate. — ^The  prisoner  was  tried  at  the  Cornwall  Michaebnas 
iession,  1848.  The  first  count  of  the  indictment  was  for 
-escuing  the  distress  from  the  custody  of  Richard  Perrow; 
he  second  count  was  for  rescuing  the  distress  from  Samuel 
rreverton(a);  the  ^ird  count  was  for  a  riot;  BJxdthe/ourth 


(a)  The  /r«f  and  second  connia 
of  the  indictment  were  in  the  fol- 
lowing foxm: — 
Cornwall,  1  The  jnron  for  our 
(to  wit.)   /Lady  the  Queen  up- 
on their  oath  present,  that,  on  the 
20th  day  of  April,  a.]>.  1848,  at 
the  parish  of  St  Austell,  in  the 
county  of  Cornwall,  Sir  Joseph 
Sawle  Giayes  Sawle,  Bart,  then 
and  there,  and  from  thenoe  hither- 
to, being  one  of  the  justices  of  our 
said  Lady  the  Queen,  assigned  to 
keep  the  peace  of  our  said  Lady 
the  Queen  in  and  for  the  said 
county  of  Cornwall,  and  also  to 
hear  and  determinediversfelonies, 
trespasses,  and  other  misdemean- 
ors, in  the  said  county  commit- 
ted, did  then  and  there,  to  wit,  at 
the  parish  of  St.  Austell  aforesaid, 
in  the  county  aforesaid,  in  due 
form  of  law  make  a  certain  war- 
rant under  his  hand  and  seal,  bear- 
ing date  the  same  day  and  year 
aforesaid,  directed  to  the  consta- 
bles of  the  parish  of  St  Austell 
aforesaid,  and  others  whom  it 
might  concern,  and  thereby,  after 
recitingthat  information  and  com- 
plaint had  been  made  to  the  said 
Sir  Joseph  Sawle  Grayes  Sawle, 
B8rt.,one  of  her  Majesty  *s  justices 
of  the  peace  in  and  for  the  said 


coimty  of  Cornwall,  by  Richard 
Parson,  who,  together  with  Wil- 
liam Jago,  were  the  churchward- 
ens of  the  parish  of  St.  Austell, 
in  the  said  county,  that  Richard 
Williams,  of  St.  Austell  aforesaid, 
in  the  coimty  aforesaid,  had  re- 
fused and  neglected,  and  still  did 
refuse  and  neglect,  to  pay  to  them, 
the  said  Richard  Parson  and 
William  Jago,  (such  churchward- 
ens as  aforesaid)  or  either  of  them, 
or  any  person  authorised  to  re- 
ceive the  same,  the  sum  of  8s.  8^, 
being  the  sum  to  which  the  said 
Richard  Williams  was  duly  rated 
and  assessed  in  the  churchwardens' 
rate  for  the  said  parish  of  St.  Aus- 
tell, for  church  rates,  and  made 
the  16th  day  of  September  then 
last,  the  yalidity  of  which  said 
rate  had  not  been  questioned  in 
any  ecclesiastical  court,  which 
said  sum  was  then  justly  due  from 
the  said  Richard  Williams  unto 
them  the  said  Richard  Parson  and 
William  Jago,  as  such  church- 
wardens; and  reciting,  that,  by  a 
warrant  under  the  hand  and  seal 
of  the  said  Sir  Joseph  Sawle 
Grayes  Sawle,  so  being  such  jus- 
tice as  aforesaid,  the  said  Richard 
Williams  had  been  duly  summon- 
ed and  conyened  before  the  said 


A  warrant  of 
diBtress  for 
church  rate, 
which  does  not 
■pecify  the 
time  at  which 
the  difltretB  is 
to  be  told,  is 
bad,  and  the 
rescue  of  a  dis- 
tress taken  un- 
der such  a  war> 
rant  is  no 
offence. 


vol.il 
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184a        count,  for  obstructing  Richard  Perrow,  a  constable,  in  the 


execution  of  his  duty. 

Sir  Joseph  Sawle  GraTes  Sawle, 
Bart^and  JohnHearle  Tremajne, 
Charles  Brune  Qraves  Sawle,  and 
Thomas  HQxt,Esqiures,fbiir  of  her 
Mi^esty's  justices  of  the  peace  in 
and  for  the  said  county,  being 
the  county  where  the  church  was 
situated  in  respect  whereof  the 
said  rates  had  been  made,  and 
being  neither  of  them  patron  of 
the  said  church,  nor  anj  way  in- 
terested in  any  of  the  rights,  dues, 
or  other  payments  belonging  to 
the  said  church;  and  reciting  that 
the  said  justices,  haringduly  con- 
sidered the  premises,  and  haying 
also  duly  examined  into  the  me- 
rits and  truth  of  the  said  com- 
plaint upon  oath,  did,  on  the  11th 
day  of  February  then  last,  at  the 
puish  of  St.  Austell  aforesaid,  by 
an  order  in  writing  under  their 
hands  and  seals,  order  and  direct 
the  said  Richard  Williams  to  pay 
unto  the  said  Richard  Parson  and 
William  Jago  the  aforesaid  sum 
of  S$,  ^d.,  duly  rated  and  assessed 
to  the  said  Richard  Williams  in 
the  churchwardens'  rate  of  the 
parish  of  St.  Austell  aforesaid,  for 
church  rates,  and  justly  due  unto 
the  said  Richard  Parson  and  Wil- 
liam Jago,  as  such  churchwardens 
as  aforesaid ;  and  also  the  sum  of 
69.  9d.  for  the  costs  and  charges 
of  the  said  Richard  Parson  in  re- 
coyering  the  same,  making  in  the 
whole  the  sum  of  14s.  5^ ;  and 
reciting,  that  it  appeared  unto  the 
said  Sir  Joseph  Sawle  Qrayes 
Sawle,  upon  the  oaths  of  John 
Penrow  and  William  Jago,  that 
the  said  Richard  Williams  had 


had  due  notice  of  the  said  cida, 
but  had  refused  and  negleeted, 
and  still  did  refuse  and  neglect 
to  pay,  and  had  not  paid,theny 
sum  of  14s.  5^dL,  <Mr  any  part  then- 
of,  the  said  Sir  Joseph  Sawk 
Grayes  Sawle,  as  such  jvatiot  u 
aforesaid,  did  aathocise  and  eea> 
mand  the  said  constables  cf  the 
parish  of  St.  Austell  afoesaid. 
and  others  whom  it  mi^  ogb> 
cem,  forthwith  to  leyy  the  alan- 
said  sum  of  14«.  5^  by  dntreBB 
and  sale  of  the  goods  and  cbatteb 
of  the  said  Richard  Williams,  asd 
out  of  the  money  arising  femi 
such  sale,  that  they  did  pay  or 
cause  to  be  paid  unto  the  astd 
Richard  Parson  and  William  Jago 
the  said  sum  of  14sl  Q^d^  and 
thereout  also  deduct  tiaeir  aeoei* 
saiy  charges  of  distrainxog ;  and 
if  any  oyerplus  shouldremain,  af- 
ter such  payments  and  deduc- 
tion as  aforesaid,  that  they  dioaid 
render  the  suae  unto  the  said 
Richard  Williams;  which  said 
warrant  afterwards,  to  wit,  on  tbt 
same  day  and  year  aforesaid,  at 
the  parish  of  St.  Austdl  afaresaid. 
in  the  county  aforesaid,  was  deS- 
vered  to  one  John  Porow,  thea 
and  yet  being  one  of  the  ooosta- 
bles  of  the  said  parish  of  Sc 
Austell,  in  due  form  of  I&w  to  b< 
executed;  by  yirtue  of  which  said 
warrant,  afterwards,  to  wit,  on 
the  said  20th  day  of  April,  in^ 
year  of  our  Lord  1848,  at  the 
parish  of  St  AusteU  aforaeaid,  in 
the  county  aforesaid,  the  sud 
John  Penrow,  then  and  there  be- 
ing such  constable  as  aforesaid, 
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The  warrant  under  which  the  distress  was  made  was  as 
►Uo^ws: — 

^nawall,  1  To  the  ooxutables  of  the  parish  of  St.  Austell,  in  the 
(to  wit.)  j  oountj  of  Cornwall,  and  others  whom  this  may  concern. 
^Ixeaneaa  information  and  complaint  haye  been  made  unto  me,  Sir 
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Ld^  izi  due  form  of  law,  take  and 
istamin  one  feather  bed,  of  the 
alue  of  20s:,  and  one  cotton 
:ieety  of  the  T&lue  of  2#.,  of  the 
ooda  and  chattels  of  the  said 
LicKard  Williams ;  and  that  the 
BLicI  JTohn  Perrow  the  said  goods 
jkd.  chattels  then  and  there  had 
xul  detained  in  his  custody,  for 
lie  cause  aforesaid. 

And  the  jurors  aforesaid,  upon 
ixeir  oath  aforesaid,  do  farUier 
>Te8ent,  that  the  said  Bichard 
Williams  afterwards,  to  wit,  on 
the  26th  day  of  April,  in  the  year 
of  our  Lord  1848,  with  force  and 
arms,  at  the  parish  of  St.  Austell 
aibreeaid,  in  the  county  aforesaid, 
the  said  goods  and  chattels  so  as 
aforesaid  by  the  said  John  Perrow 
taken  and  distrained,  and  in  the 
custody  of  him  the  said  John 
PeiTow,as  such  constable  as  afore- 
said then  and  there  being,  from 
and  out  of  the  custody  and  against 
the  will  of  him  the  said  John 
Perrow,  then  and  there  unlaw 
fully  and  iiguriously  did  rescue, 
take,  and  cany  away,  the  said 
sum  of  14a  6^,  so  as  aforesaid 
due,  being  then  unpaid,  and  other 
wrongs  to  the  said  John  Penow 
then  and  there  did ;  to  the  great 
damage  of  the  said  John  Perrow, 
and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 
Second  coutU. — ^And  the  jurors 
aforesaid,  up<m  their  oaths  afore- 
said, do  further  present,  that,  after 

the  taking  and  distraining  of  the 
T  T 


said  goods  and  chattels,  in  man- 
ner and  for  the  cause  aforesaid, 
and  whilst  the  said  sum  of  14s.  5^ 
remained  due  and  unpaid,  to  wit, 
on  the  day  and  year  last  afore- 
said, at  the  parish  of  St.  Austell 
aforesaid,  in  the  county  aforesaid, 
the  said  goods  and  chattels  were 
then  and  there  in  the  custody  and 
possession  of  one  Samuel  Trevor* 
ton,  under  and  by  virtue  of  the 
said  warrant,  and  by  him  were 
then  and  there  had  and  detained 
for  the  cause  aforesaid,  he  the 
said  Samuel  Treverton  then  and 
there  being  one  of  the  constables 
of  the  said  parish  of  St.  Austell 
aforesaid.  And  that  the  said 
Richard  Williams,  on  the  said 
S6th  day  of  April,  in  the  year  of 
our  Lord  1848,  with  force  and 
arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  the  said 
goods  and  chattels,  so  as  aforesaid 
in  the  custody  of  the  said  Samuel 
Treverton,  as  such  constable  as 
aforesaid  then  and  there  being, 
from  and  out  of  the  custody  and 
against  the  will  of  him  the  said 
Samuel  Treverton,  then  and  there 
unlawfully  and  injuriously  did 
rescue,  take,  and  cany  away,  (the 
said  sum  of  14s.  5^,  so  as  afore- 
said due,  being  then  unpaid),  and 
other  wrongs  to  the  said  Samuel 
Treverton  th«n  and  there  did,  to 
the  great  damage  of  the  said  Sa- 
muel Treverton,  and  against  the 
peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 
T  2 


CBOWK  CASES  SS8SBVKD,  13  TICT. 

ooimc  for  obstracdng  Riduurd  Pczrcnr,  m,  oonstmbk,  in  :it 
execadon  of  his  dutr. 

*^"*"*       &  Joseph  Sftvle  GcaTH  Savle.  had  dae  Bocioe  «f  dbe  aid  «fe 
Ban^&ad  JokaHearieXrcBajne,  Vat  knd  rrfmed   mmd  wbc^ad, 
Chftries  Bkvse  GfmT«  Ssvle.  and  and  stOl  did  itfiML  avi  aere 
Th '  ■■■■  Hen,Ktn^iBML»fbT  <dhm  to  paj,  aad  k»d  not  paid^ikt  i 
Maj««j*tJQi&OMortkepeacciB  aamof  l-U.^^ttraarrpsttaei- 
aBd  for  t^  caid  covntr,  bein^  ol^  die  said   Sr    Jaaepli   Stvx 
the  oantT  vhere  the  chuich  waa  GimTes  Sawle,  ms  rndt  juatut  n 
siroated  ia  ropact  whereof  the  afoRaaid,  did  antkaaaae  aai  es> 
Bkii  rates  had  Keen  made,  aad  laand  the  wd  i  CMiiliihi  :€  6e 
hemi:  aeither  of  them  patraa  of  pariih  of  St. 
the  aaid  ckareh,  aor  aar  vaj  m-  aad  othaaa 
att«t^maaycfthcrighta»df ,  cen«  fonhvith  t&  1«V7  the  alot- 
or  other  pajncmfea  hesioiigiaii^  to  m1  ana  of  14c  d|^  W  d»tt» 
the  aaid  chareh;awlrecitmg  thai  aadaale  of  ^e  goods  and  chaser 
the  aaid  jitstioea.haTiagd«lj  COB-  of  the  aid  Biehard  WHfiaaK.  lai 
adered  the  prcausoa,  aad  haTiag  ovt  of  the  mamej    ai  iiiat  fiic 
aho  dolT  fnaiiaf^d  iato  the  aa-  aach  aale*  that  ^hcy  did  paj  jr 
nta  aad  truth  of  the  aaid  coa-  caaae  to  be  paid  mao  the  mid 
plaint  apoa  oath,  did,  OB  the  11th  BkhaidPkoaaaad  WilfiaBaJar 
daj  of  Feinai7  duB  Iaat»  at  the  the  aid  aaa  of  1-te.  5^  aatf 
pazish  cf  Sc  Aartdl  alonaaid,  hy 
aa  orler  hi  artitiag  aader  their  aaiy  ihiiya  of 
haadi  and  wall,  onfar  aad  dJrect  if  aay  otaiplai  ah< 
the  said  Richard  WilliaaH  t»  pay  tar  sa^h  pay 
aato  the  aaid  Biehaid  ] 
William  Jago  the  i 
of  S«.  SfdL  daly  rated  aad  MBBW 
to  the  aaid  Richard  William 
the  chaichvardeaa"  late  of  the  aaae  day  aad 
parish  of  St.  AattcU«fbnaaid,lar  thapai^of  8a.  ^MUfli 
charchiaaea^aadjaatlydaaaaaa  ia  the  cooaty  aiwfaid.  waa  dea- 
the  aaid  Richard  Fteaoa  aad  WH-  aarad  aa  oae  Jaha  Baao  v.  tha 
iiamJaga,aaaBchcbBidraardflH  aad  yea  bai^g  oaa  of  the  eaitfir 
aaalovesaid;  aad  ala>  the  aaa  of  biea  of  the  aid  pandh  of  Sl 
5a.  di^  ibr  the  ooalB  aad  chargw  AastaO.  ia  d^  ftia  af  fev  t»  W 
of  the  aaid  Richard  Fteaoa  ia  la-  caaeatod;  by  YiitwofahUkaii 

vholetheaaaof  14a.  5|dL;  aad  thaaid  IDih^of  ApAa^ 

reciting,  that  it  appeared  aato  the  yaar  of  oar  lard  18461  a  ^ 

aaid   Sir   Joaeph  8aale  Giaw  parvhofSt.. 

Bawle.  apoa  the  oalhi  of  Joha  the 

aad  WiUiaa  Jaga»  thai  JohaP«na««t 
aaid  Radard  WiDaaa 
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rhe  ^w-ajprant  under  which  the  distress  was  made  was  as 

raw^U,  -I  To  the  coMtablos  of  the  paruh  of  St.  Austell,  in  the 
-o  wxt.>  J  county  of  ComwaU,  and  others  whom  this  may  concern. 
i^^^^   information  and  complaint  have  been  made  unto  me,  Sir 
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t,  in  due  fona  of  law,  take  and 
ftruln^  one  feather  bed,  of  the 
lue  of  SXk,,  and  one  cotton 
eet,  of  the  yalue  of  2#.,  of  the 
oda  mnd  chattels  of  the  said 
tcAxftxd  yirmiBiDB ;  and  that  the 
id  John  Perrow  the  said  goods 
id  chattels  then  and  there  had 
ad  detained  in  his  custody,  for 
le  cause  aforesaid. 

And  the  jurors  aforesaid,  upon 

beir  oath  aforesaid,  do  further 

>reseiit,    that  the  said  Bichard 

iV^iUianui  afterwards,  to  wit,  on 

iii%  %ih  dajof  April,  in  the  year 

Df  our  Lord  1848,  with  force  and 

««w,  at  the  parish  of  St.  Austell 

aforeeaid,  in  the  county  aforesaid, 

the  said  goods  and  chattels  so  as 

aforesaid  by  the  said  John  Perrow 

^aken  and  distrained,  and  in  the 

cti«tody  of  him  the  said  John 

Peirow,as  such  constable  as  afore- 

aaid  ihen  and  there  being,  from 

and  out  of  the  custody  and  against 

^«>  will  of  him  the  said  John 

^«now,  then  and  there  unlaw- 

My  and  iiguriously  did  rescue, 

Wte,  and  carry  away,  the  said 

«™of  I4^5jd:,  soasafoMaid 

due,  being  then  unpaid,  and  other 

^Qgs  to  the  said  John  Pcnow 

^en  and  there  did;  to  the  great 

damsgeof  the  said  John  Penow, 

SQd  agabet  the  peace  of  our  Lady 

^e  Queen,  her  crown  and  dignity. 

^^^»ndcffunl. — ^And  the  Juron 

>forettid,  iqoB  their  oaths  afore- 

^  do  further  present,  tiiat^after 

^e  tsting  ana  distraining  of  the 
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said  goods  and  chattels,  in  man- 
ner and  for  the  cause  aforesaid, 
and  whilst  the  said  sum  of  14«.fi^ 
remained  due  and  unpaid,  to  wit, 
on  the  day  and  year  last  afore^ 
said,  at  the  parish  of  St.  Austell 
aforesaid,  in  the  county  aforesaid, 
the  said  goods  and  chattels  were 
then  and  there  in  the  custody  and 
possession  of  one  Samuel  Trevor- 
ton,  under  and  by  virtue  of  the 
said  warrant,  and  by  him  were 
then  and  there  had  and  detained 
for  the  cause  aforesaid,  he  the 
said  Samuel  Treverton  then  and 
there  being  one  of  the  constables 
of  the  said  parish  of  St.  Austell 
aforesaid.     And    that  the  said 
Richard  Williams,  on  the  said 
26th  day  of  April,  in  the  year  of 
our  Lord  1848,  with  force  and 
arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  the    said 
goods  and  chattels,  so  as  aforesaid 
in  the  custody  of  the  said  Samuel 
Treverton,  as  such  constable  as 
aforesaid  then  and  there  being, 
from  and  out  cd  the  custody  and 
against  the  will  of  him  the  said 
Samuel  Treverton,  then  and  there 
unlawfully  and   injuriously  did 
rescue,  take,  and  cany  away,  (th« 
said  sum  of  1  4«l  5i<L,  so  as  afore- 
said due,  being  then  unpaid),  and 
otherwTongs  to  the  said  Sbmuel 
Treverton  then  and  there  did,  to 
the  great  daauge  of  the  Mid  «a- 
ninel  Treverton,  and  against  the 

peaee  of  our  Udf  the  Queen,  her 
crown  and  dignity* 
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1850.  But  by  the  3rd  section  it  is  provided, ''  That  nothing  heit- 

in  contained  shall  extend,  or  be  constmed  to  extend,  to 
alter  or  repeal  any  of  the  provisions  or  directions  rdadn^ 
to  distresses  to  be  made  for  the  payment  of  tithes  and 
church  rates  by  the  people  called  quakers,  contained"  b 
the  Stat  7  &  8  Will  3,  c.  34,  and  1  Geo.  1,  stat.  2,  <x  & 
which  makes  perpetual  the  stat.  7  &  8  WilL  3,  c  34^ 
That  statute  related  to  the  church  rates  and  tithes  of 
quakers;  and  by  the  44;h  section  the  payment  ia  to  be  en- 
forced by  distress  and  sale  of  the  person's  goods,  nothinf 
being  said  as  to  keeping  the  goods  any  number  of  days. 
The  stat  27  Geo.  2,  a  20,  excepts  these  distresses  fiom  its 
operation,  these  being  the  only  distresses  for  church  rates 
which  could  then  be  made.  The  stat  58  (Jeo.  3,  c.  127. 
under  which  this  warrant  was  issued,  extends  the  power 
of  distraining  for  church  rates  to  those  of  all  persons  where 
the  validity  of  the  rate  is  not  disputed.  Statutes  in  pari 
materia  are  to  be  taken  together. 

Hattlb,  J. — ^The  question  is,  whether  the  materia  here  is 
the  church  rate  or  the  quaker.  I  think  it  is  the  quaker: 
he  is  a  peculiar  person.  Keeping  a  man  in  possession  four 
days  in  a  quaker's  house,  would  be  showing  the  quaker  no 
favour.  The  best  thing  you  can  do  for  him  is,  to  take  his 
goods,  and  tell  him  you  will  sell  them  directly  if  he  does 
not  pay.  The  stat  7  &  8  WilL  3,  c.  34,  proceeds  on  the 
peculiar  tenets  of  quakers;  the  stat  58  Gea  3,  c.  127,  is 
founded  on  no  such  peculiarity. 

Paskley. — I  do  not  see  how  church  rate  is  payable  in  re- 
spect of  ^^  any  Act  or  Acts  of  Parliament;"  which  is  es- 
sential under  the  stat  7  Gea  2,  a  20. 

Maulb,  J. — The  duty  is  an  ecclesiastical  duty,  originally 
enforced  in  the  ecclesiastical  courts.  The  stat  53  Gea  3, 
c.  127,  a  7,  orders  payment  of  it  by  civil  process;  and  the 
question  then  is,  whether  this  does  not  bring  it  within  the 
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^rdB    **  any  sum  of  money  directed  to  be  paid  by,  or  in        1350. 
^nsequence  of,  such  Act  or  Acts"  of  Parliament 

JPct^Afey.— The  words  of  the  stat.  27  Geo.  2,  c.  20,  are, 
it  sbiall  and  may  be  lawful."  I  presume  that  your  Lord- 
lips  -would  hold  them  to  be  imperative. 

Maui^s,  J. — Certainly. 

Pashley. — In  the  case  of  Russell  v.  Ledsam  (a),  it  was 
laid  do-wTi  that  the  legislative  explanation  of  Acts  of  Par- 
liament by  declaratory  Acts  was  binding  on  the  Courts, 
but  not  "where  the  explanation  was  to  be  drawn  from  other 
Acts  of  the  ordinary  kinds.  It  is  the  province  of  the 
Judges,  and  not  of  the  legislature,  to  construe  Acts  of 
Parliament;  and  the  proviso,  as  to  quakers  may  have  been 
inserted  ex  abundanti  cautela. 

MAUiiE,  J. — ^To  suppose  that  would  be  to  go  a  great  way. 
The  proviso  is  contained  in  the  same  statute,  and  it  is,  that 
the  statute  shall  not  extend  to  quakers;  which  would  lead 
to  the  inference,  that,  but  for  the  proviso,  it  would  do  so; 
and,  if  we  were  not  to  allow  one  part  of  a  statute  to  ex- 
plain its  meaning  in  another  part,  there  would  be  an  end 
of  interpretation  clauses,  and,  perhaps,  no  great  harm.  The 
warrant  in  the  present  case  is  taken  from  the  form  in 
Bum's  Justice,  which  is  bad.  It  is  not  the  first  form  in 
Bum  that  has  been  found  to  be  so. 

Wilde,  C.  J. — As  there  is  no  exception  applying  to  this 
case,  it  is  within  the  stat.  27  Geo.  2,  c.  20,  and  the  convic- 
tion cannot  be  sustained. 

Conviction  wrong. 

(«)  14  M.  &  W.  674,  in  which  the  case  of  I>ore  v.  Ora^y  2  T.  R.  366, 
i8  cited. 


CASES  AT  KISI  PBIUS^ 


COURT  OF  QUEEFS  BENCH. 


(Sittings  in  London  after  Michaelmas  Term,  1849.) 

BBFORB  MB.  JU8TICB  OOLEBIDaB. 

(Who  sat  for  the  Lord  Chief  Justice.) 


j^  j2^  Vabicas  v.  Fbbhch. 

To  render  a  de-  xjlSSUMPSIT  for  goods  sold. — ^Pleas,  firsiy  non  assumpsit; 

before^e  Sn-  ^^^9  sccond,  that  the  goods  were  sold  to  the  defendant  bj 

J^d«'t  OTder  Greorge  Busan,  the  agent  of  the  plaintiff,  who  sold  them  in 

admissible  on  his  own  name  to  the  defendant,  hj  the  plaintiff's  consent; 

the  witness  is  and  that  the  defendant  had  no  knowledge,  or  means  of 

de^iult  be  knowledge,  that  the  goods  were  the  plaintiff's,  and  that 

SI*J  d  ^^  Greorge  Busan  was  an  agent;  and  that  Gteorge  Bosan  then 

the  witness  is  was,  and  Still  is,  indebted  to  the  defendant  in  a  greater 

dktionof^kT^  amount;  and  that  the  defendant  is  willing  to  set  off  5o 

^f  iy*^V^  ^^^^  ^^  ^^^^  ^®^*  against  the  plaintiff's  claim.     Repli- 

son  that  he  had  cation  to  the  sccond  plea,  that  the  goods  were  not,  with  the 

prepared  the 

witness's  outfit    consent  of  the  plaintiff,  sold  by  George  Bosan  to  the  de- 

for  Australia,       j»      i       .  •     «  • 

and  had  seen  fendant  m  his  own  name. 

th^Buiwdi  ^^  *^®  P"^  ^^  ^^^  plaintiff,  to  let  in  the  evidence  of 
Baiiway  to  Mr.  Gcorge  Busan,  taken  before  Sir  F.  Dwarris,  under  a 
the  '*  Asia,"  Judge's  order,  on  the  ground  that  Mr.  G.  Busan  was  abroad, 
at  Grarwend,  ^^'  Abraham  Gamer,  a  clerk  of  Messrs.  Silver  &  Ca,  out- 
bound for  Ans-  fitters,  was  called;  he  said  that  his  employers  had  sold 

tralia,  and  that  '  ^  *^     ^ 

he  had  received  Mr.  G.  Busau  an  Outfit  for  Australia^  and  that  he  was  to 

Ae^itoess  from  sail  hj  the  "  Asia,"  a  ship  bound  for  South  Australia.    This 

^S^m  ^  witness  further  stated,  that  he  went  with  him  to  the 

Plymouth,  at  Londou  termiuus  on  the  Blackwall  Railway,  and  saw  him 

both  of  which 

places  the^Asia" 

had  pat  in,  was  held  lofficicnt  for  this  purpose,  ai  being  evidence  that  his  Toyi^  had  K 
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ay  bis  fare  to  Gravesend,  where  the  ''Asia"  then  lay.    The        1349. 
ritness  further  said,  "  The  'Asia'  sailed  in  October,  1848,      \  "^    '^ 
nd  ^wsLS   to  touch  at  PljrmouthA     I  produce  two  letters  «. 

eceived  from  Mr.  G.  Busan,  the  one  from  Sheemess,  and 
lie  other  from  PlymoutL" 

CoiJSB.rDOE,  J. — I  think  this  is  reasonable  evidence  to 
satisfy  me  that  the  witness  is  abroad. 

Humfretfy  for  the  defendant — This  is  all  in  England. 

CoL£&iix}E,  J. — ^It  shews  the  beginning  of  the  voyage. 

SkeSj  Seijt — We  can  prove  letters  received  from  him 
after  he  left  England. 

CoLSAiBOB,  J. — ^It  is  quite  unnecessary. 

The  deposition  of  Mr.  George  Busan  was  read  in  evi- 
dence (a). 

Verdict  for  the  plaintiff. 

Skee^  Seijt,  and  OgUy  for  the  plaintiff. 
Hnmfrey  and  Lush^  for  the  defendant. 

[Atiomies— iSbmfwm  Samudy  and  B.  T.  PhiSiptJ] 


(a)  See  the  cases  of  BarOeU  y.  Smiih,  Painter  y.  HiUy  cited  ante, 
pp.  923,  924,  n. 


CASES  AT  NISI  PRIU8, 

COURT  OF  COMMON  PLEAS. 

(Sittinga  at  Westmingter  after  Michadmaa  Termy  1849.) 

BEFORE  LORD  CHIEF  JITSTICB  WILDE. 


Mv.  28M.  Leader  v.  Stbakge. 

In  an  action  for  Vv  ASE  for  inMngement  of  copyright — ^The  plaintiff  hsA 
ment  of  copy-  published  certain  airs  taken  from  a  German  Opera  by  Flo- 
vS^^n^T^^  tow,  with  certain  modifications  to  suit  the  taste  of  the 
woA^usd  English  publia  The  declaration  alleged  that  the  defend 
be  printed  by  ant  had  printed  and  published  the  same  airs,  with  most  of 
ledge  of  the  '  these  alterations,  without  the  consent  of  the  plaintiff;  but 
fr^?on*m«irt  ^^  ^^  ^^*  all^e,  nor  was  it  proved  in  evidence,  that  the 
beprored.  defendant  knew  he  was  infidnging  the  plaintiff*s  copy- 
right. 

ByleSy  Serjt,  for  the  defendant^  submitted,  that,  with  re- 
spect to  the  allegation  of  publishing,  the  Courts  looking  to 
the  15th  section  of  the  Copyright  Act,  would  direct  the 
jury  to  find  for  the  defendant,  unless  they  were  satisfied 
that  the  defendant  had  acted  with  guilty  knowledge. 

ChanneU,  Serjt,  conti^ 

Wilde,  C.  J.,  was  of  opinion,  that,  although  the  15th  sec- 
tion of  the  act  presumed  guilty  knowledge  in  some  cases, 
it  did  not  presume  it  from  the  mere  fact  of  selling  printed 
works.  As  the  declaration,  in  this  instance,  did  not  allege 
guilty  knowledge  on  the  part  of  the  defendant,  if  there  were 
not  evidence  of  it,  the  jury  must,  as  to  the  publishing,  find 
for  the  defendant 
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Leave  ^was  given  to  ChanneUy  Serjt,  to  move  the  Court        1^49, 

above  upon  the  point  \    ^    ^ 

Verdict  for  the  plaintiff  ^"^^^^ 

SxHAiraB. 

ChanneU,  Serjt,  and  Petersdorffy  for  the  plaintiff. 
By^>  Seijt,  for  the  defendant 

[Attomies — Crew^  and  Sheard."] 


c 


COLYEB  V.  MaYNB. 

Nov.  28M, 

ASE  for  seduction  of  the  plaintiff's  daughter. — ^The  Evidence.— In 
daughter  having  deposed  to  the  fact  of  criminal  connexion  Induction  of  Se 
on  one  occasion  with  the  defendant,  against  her  consent,  pia»ntiff'i 

^  daughter,  to 

but  -which  she  had  for  some  months  kept  concealed,  was  prove  that  her 
asked  by  Byles,  Serjt,  for  the  plaintiff,  as  to  her  refiisal,  Se^^efendMt, 
some  weeks  after  the  occurrence,  to  go  to  the  defendant's  ^^uunoefw 

house  on  her  father's  direction  so  to  do  on  some  errand.  against  her  con- 
sent, the  daugh- 
ter can  be  asked 

BramweUy  for  the  defendant,  objected. — To  show  absence  ^sto^s*^ 
of  consent  on  her  part,  those  circumstances  only  could  be  j^J^^^^ 
deposed  to  which  occurred  immediately  after  the  event       event. 

WiLDB,  C.  J.,  was  of  opinion  that  the  question  could  not 
be  put  What  occurred  after  any  considerable  lapse  of 
time  might  be  all  acting. 

Verdict  for  the  plaintiff— Damages,  150/. 

Byles,  Seijt,  and  WiUes,  for  the  plaintiff. 
Bramwellf  for  the  defendant. 

[Attomies — Buchanan^  and  W.  D.  Kent,] 


CASBS  AT  snsi  psms, 


2^^  1^  CoLiXKB  fL  NoKS  ud  Another. 

*«     X  RESPASS  and  troTer.— The  mction  was   bzought  for 

'•£      excesare  and  illegal  distress  against  the  landlord  vf  eer- 

w^juj  ■>  tain  premises  occupied  by  the  plaintiff,  and  the  mnctioiieer, 

**      who  sold  the  goods  distrained.    In  the  coarse  of  tlie  cause. 

S^'»  ukfs^  £.^7Z.forthe  def<a!idants» on  cross-ezaminatioiQ  pat  into 
^^'  a  witness's  hands  certain  documents^  and  was  told  thmt  one 
wasan  inTentcoT  of  goods  belonging  to  the  plaintifl^  and  the 
n-  oth^-alease  ezecated  bj certain  parties.  He  sobeeqiittitlj 
handed  some  letters  to  the  witness,  and  was  informed  in 
p^,**  '^^        whose  handwriting  they  were  writtoi. 

It »  jraaA 


letaecs  kiaboi 


►  Uik-t>.-0(«?  S 


B^.'ies.  Seiji,  for  the  plaintiff^  then  proposed  to  put  in  the 
aboTe^^noitioned  documents  as  part  of  his  case,  and  also 
claimed  the  right  of  seeing  the  letters. 

^TiaskMn  W  BjtSI  objected. — ^As  to  the  right  of  se^ng  the  letters, 
TW  c<4xt  P<xrit^  R,  had  roled,  after  considoaticMi,  that  the  <^M)site 
I^sJac^^iT  ^^^^'"^^  l"'^  ^^  ri^t  to  see  any  docoments  nnder  sncfa 
^e  w-CT  «f  ;ie  drcnmstancesw  If  any  question  arose  as  to  handwriting, 
dar.  the  opposite  coonsel  could  only  recall  the  witness^if  ne- 

«w^J^i«i-    cessaiy,  and  examine  him  with  respect  to  that 


L^'^^'***!*  WiLDK,  C  J. — ^As  to  the  inTmtoiy  and  the  lease,  I  think 
those  docoments  are  in  the  defendant's  possession,  and  that 
t^  the  oppoate  party  has  no  right  to  them.  As  to  the  let- 
■  ters.  my  own  opinicn  is,  that,  if  the  handwriting  or  any 
of  the  c^mtents  of  any  paper  diewn  toa  witness^  is  deposed 
to,  the  opposite  counsel  is  entitled  to  see  iu  othowise  he 
perhaps  would  not  be  able  to  shape  his  line  of  condnci. 
He  would  not  be  so  entitled  if  the  witness  nrarehr  deposed 
to  the  nature  of  the  paper,  or  to  its  haring  beoi  produced 
on  a  giTen  occasion,  or  any  similar  thing.  Asthe  contrarr. 
howerer,  has  been  ruled,  I  wiU  abide  by  that  ruling. 
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To  fix  one  of  the  defendants,  Robinson  the  auctioneer,        ^349^ 
it  was  put  in  evidence,  that,  in  the  room  in  which  the 
plaintiff's  goods  were  sold,  the  name  of  Robinson  was  writ- 
ten up,  and  that  the  bystanders  addressed  the  person  who 
was  selling  by  the  name  of  Robinson. 

BomU  objected,  that  the  evidence  was  insufficient  to 
establish  identity. 

WnLDB,  C  J.,  overruled  the  objection. — ^It  had  been  held, 
that,  if  a  man's  name  appear  over  a  door,  and  a  person 
witliin  answers  to  the  name,  it  is  prim&  facie  evidence  that 
he  is  the  man  so  named. 

To  prove  that  the  distress  was  put  in  after  sunset,  evi- 
dence was  given  that  it  took  place  at  ten  minutes  past 
four  o'clock  in  the  month  of  November. 

ByleSy  Serjt,  submitted,  that  the  Court,  taking  judicial 
notice  of  the  almanac,  knew  that  that  hour,  in  the  month 
of  November,  would  be  after  sunset 

Wilds,  C.  J.,  held  that  the  evidence  was  insufficient 
The  Court  took  judicial  notice  of  the  days  in  the  calendar, 
but  not  of  the  hours.  In  a  case  like  this,  if  the  time  was 
material,  it  must  be  proved. 

BcviUy  for  the  defendants,  tendered  in  evidence  a  letter 
written  by  the  plaintiff's  attorney,  as  relevant  to  prove  that 
an  amicable  arrangement  of  the  points  in  dispute  had 
taken  place. 

Byles,  Serjt,  objected. — The  letter  was  written  for  the 
purpose  of  effecting  a  settlement,  and  was  therefore  privi- 
leged 

Wilde,  C.  J.,  overruled  the  objection. — This  differed  from 


C&SK3  AT  HISI  PKIUS, 


tke  mdinMTj  case.  T»  proTe  that  an  andcable  aettkmei: 
did  take  place,  it  vas  coaq>etent  to  the  defendants  to  pc 
is  a  letter  pfopodng  sadL 

Verdict  for  the  plaintiff— Damages,  ^U 

Bvle*.  ScQU  for  the  plaintiff 
Bcrm^  for  the  defendants. 


JcIjECTMEXT.— In  the  oovne  of  the 


£.(^  Seijt«  for  the  plaintiff,  pat  inadeed,  wfacKbrtbe 
pnKnises  in  qnesdon  voe  assigned,  br  var  of  mortgage, 
to  sKve  the  parment  of  two  pioauanffT  notes  of  50QL  each, 
WMinsviL  io«:«chervith  the  expenseaofprepariagdie  indentveit- 
selL  In  a  subsequent  pnrriao  it  arms  agreed,  that»  at  mo 
time  shoold  the  principal  som,  intended  to  be  secnred  bj 
the  instniment  in  question,  ezeeed  the  aooa  of  SOOOC.  The 
deed  b«>e  a  (SL  stamp. 


W\i:^%rd  and  OpU^  for  the  defiendaat,  centendrf  tkl 
the  stamp  vas  insufficient. — ^The  Stamp  Act  req[ured  a 
25Z  stamp  to  be  aaed  when  the  Mm  to  be  aecved  wm  in- 

ind^iinite.  and  hence  the  hii^er  i 


WxLMi  C  J^  OTcmled  the  otjecdoiL — Hie  pronso  vss 
at  the  end  of  the  deed,  and  would  refcr  to  civrrmisdiff 
than  int^esc  Intereat  was  czoc|ited  in  the  SttapAct 
frv^m  the  stun  to  be  caknlated  in  aHJTJng  the  stuap 


Verdict  ibr  the 
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ByleSy  Serjt,  and  31  Joms^  for  the  plaintiff. 
W h4t^h/u,'r9^  and  OgUy  for  the  defendant 

[ Attorniea— G^ofii^  db  Son^  and  W.  JohnMn  S  Son."] 


{Sittings  at  OuildhaM  after  Michaelmas  Term,  1849.) 


Whitfibld  and  Others  v.  Alaitd.  Ike  IM. 

X  ROVER. — The  action  was  brought  by  the  plaintiffs,  as  Where  certain 

2i&&\giiees,  to  recover  the  value  of  goods  seized  bj  the  de-  booiccontaiuing 

fendant  under  a  warrant  of  attorney,  after  acts  of  bank-  S^j^|JJS  ^ 

ruptcy,  as  alleged  by  the  plaintiffs,  had  been  committed  P^*  "*  ^J  **"• 

by  the   bankrupt     Certain  parts  of  the  proceedings  in  rite  oomnel  hat* 

bankruptcy,  viz.  the  depositions  of  a  witness,  were  put  in  to  other  pvu  of 

by  ByleSy  Serjt,  on  the  part  of  the  plaintiffs;  he  subse-  "^Awitnew 

quently  put  the  witness  himself  into  the  box.  cannot  refresh 

*•  hii  memory  by 

depoiitiont 

Montaigne  Chambers,  for  the  defendant,  then  proposed  not  make  immo- 
to  use  these  depositions,  and  also  other  parts  of  the  book  ^^Jjjjjj^f  Jjj 
containing  them,  to  refresh  the  memory  of  the  witnesa        &«<•  he  de- 

posedta 

ByleSy  Serjt,  objected. 

"WiLDB,  C.  J.,  held  that  only  those  parts  of  the  book 
which  had  been  used  by  the  plaintiffs,  could  be  used  by  the 
defendant,  unless  the  latter  put  in  the  remainder  of  it  as 
part  of  his  evidence;  otherwise,  parties  would  be  obliged 
to  take  a  book  like  this  to  pieces,  and  put  in  the  se- 
parate sheets.  Neither  could  the  depositions  be  used  to 
refresh  the  witness's  memory,  as  they  were  not  written  con- 
temporaneously, or  nearly  so,  with  the  facts  deposed  to. 
They  could  only  be  used  to  contradict  him. 

Verdict  for  the  plaintiffa 
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1849.  ByUs,  Serjt,  and  WHkins,  Scrit.,  for  the  pUintit 

Whitfiud  M.  Chambers  and  Jf.  iSm«^  for  the  defendant 
^■^^  [Attoraie^-JUNttricr,  and  Awsr  ^  0».] 


J)ec  IIKA.  LtsaOHT  «.  BbTAHT. 

Wh«»Mi«  of  AsSUMPSrr  on  a  bill  of  exchange.— The  biD  inqne- 
fSJl'tlirS^  tion  had  been  indoraed  to  the  plaintiii^  AdminI  Ljaigii 
^STt^tL  by  Lysagfat  &  Ca,  prior  indorsees,  as  a  security  fiw  moner 


nnpned  tbe  par-       ^  — ^^ — ° ^     »  *-  '  • 

ties  girnv  tt  lent  It  remained,  howerer,  in  the  hands  of  Lysaght  k  w, 
although  appropriated  to  the  ose  of  the  phdntiff,  w«s  pre- 
sented by  them  to  the  acceptor  when  due,  and  wis  (Kslio- 


■*5?^**«  noured.  Lysaght  &  Co  then  sent  the  bill  toa  noUrffer 
ifcffi,  tiuu  the  a  formal  protest,  and  gaye  notice  of  dishonour  to  tbe  (k- 
St  '^  "^  fendant^  the  drawer  of  it  The  terms  of  the  notice,  hor- 
a^T^^ir  ^^^>  impUed  that  Lysaght  &  Co  were  themsdTes  hold- 
BttjbeaikedM  ^jg  of  the  bill;  it  terminated  thus:  "  Take  notice,  wc  & 

to  the  gcnent  '  ,    i-n 

ooone  of  ina-  not  release  you  firom  your  responsibility  by  lettmg  tnc  bin 
twMf  m  LoK^   stand  oyer." 

doo. 

Byles,  Serjt,  for  the  defendant,  objected  that  the  notice 
was  insufficient  The  holder  of  a  bill  is  bound  to  p>e 
notice  of  dishonour  himself;  for  notice  implies  something 
more  than  mere  knowledge,  yiz.  that  the  party,  to  whom 
notice  is  giyen,  is  looked  to  for  payment  by  the  psrt J  ^ 
titled  to  receiye  it  Here  Lysaght  &  Co  were  not  so  en- 
titled, and  the  notice  did  not  purport  to  be  given  bjthem 
as  agents  of  the  plaintiff,  but  as  holders;  hence  it  was  in- 
sufficient 

WmoB,  C-  J.,  oyerruled  the  objection. — ^It  wassnfficfcfl^ 
if  the  holder  subsequently  adopted  the  party  giving  the 
notice  as  his  agent 


In  Hilary  Term,  ByUSj  Seijt,  moved  pursuant  to  the 
leave  given  at  the  trial;  but  the  rule  was  refuseA 


V, 

Bbtaitt. 
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Lieave  ^wras  given  to  the  learned  Serjeant  to  move  the        i849. 
art  above  upon  the  point  L^I2om 

On  ByleSy  Serjt,  proposing  to  ask  a  witness  what  was 
5  general  course  of  business  among  notaries  public  in 
3  city  of  London,  as  to  copying  indorsements  of  bills  of 
cliange  sent  to  them  for  protest 

ChanneU,  Seijt,  objected. 

Wiu>B,  C.  J.,  would  admit  the  evidence,  if  pressed  to  do 
S  but  had  great  doubts  as  to  its  admissibility. 

The  evidence  was  admitted  accordingly. 

Verdict  for  the  plaintiff. 

Channdly  Serjt,  and  M.  Smith,  for  the  plaintiff. 
Byles,  Seijt,  and  Crompton,  for  the  defendant 
[Attomies — Vandercom^  and  Ndton^  Amofy  dk  Cb.] 


VOL.  II.  U  U  U  H.  P. 


CASES  AT  NISI  PBIIJS, 


COURT   OF   EXCHEQUER. 


Sittinffs  at  Westminster,  a^  MuAaelmas  Term,  1849. 


BKFORB  LORD  CHISF  RABOH  POLLOCK. 


S^.  sscA,  Lord  OouBTBVAT  and  PmLLDfORB  V.  ELlwokth. 

In  Ml  actka  «■  J./EBT,  on  the  joint  and  seyeral  bond  of  the  ddendut 

A  tK«a4_  tile  dc 

frnoAnx  pi«Mied  SA<1 1^1^  brother.  Captain  Martin  Edward  Haworth,  dated 
d^^dto"^^^  on  the  21st  of  Jane,  1841,  for  the  payment  of  the  sum  of 
h  bv  tke  fr»d,    4QQI  njad  interest     Pleas,  first,  non  est  factum;  and  «• 

corm,  and  bu»>  ^      ^  ' 

RpreMntuioa  condlu,  that  the  nlaintilBi  were  the  tmstees  of  the  mamsge 
tbe  pUmcfi^  Settlement  executed  on  the  mairiage  of  Capt  IL  K  Haworth. 
Si^d"tw  *^«  brother  of  the  defendant,  with  Lady  Maiy  Klixabctli 
itapfwrdUua  Leslie,  in  the  year  1835:  and  that  a  portion  of  the  trust 

the  moner  for  ,  -»  »»-v 

vkkh  tb^  boMi  property,  amounting  to  the  sum  of  8IO1L  15&  9a,  which 
p!n^'dbl'^  'V'^^  subject  to  the  tnistsof  that  settlement^  had  been  paid 
pn^ md^dtd    Q^^  iQ  ^Q  plaintiffs  as  such  trustees:  and  that  it  was 

m  the  BuuTuee  '^  ' 

Mk«»torH^  agreed,thatasumof400lL,partofthesamof  810L15&ft£, 
bit>th«r,  viiidi  should  be  paid  oyer  to  Capt  IL  K  Haworth  for  his  own 
™bt*2r^  ^>sci  "*  breach  of  the  trusts  of  that  settlement;  and  thii 
S^  "^JITSe  ^^  defendant  and  Capt  IL  K  Haworth  should  give  their 
defradanc  it  boud  to  the  pkiutifls  for  the  sum  of  400L  This  plea  thea 
pot  mUie an-  Went  ou  to  all^e,  that  by  the  fraud,  ooyin,  and  misrepre- 
cSi^T^,  to  sentation  of  the  plaintiffs,  and  of  the  Earl  of  Deyon  in  collu- 
Ud^Q^itt!^  sion  with  them,  the  defendant  was  induced  to  execute  this 
bi^e«ck  of  uxM  bond  for  40(ML,  though  a  sum  of  3001.  only  was  paid  to 
Mine  other  of  Capt  M.  R  Haworth,  the  residue  of  the  said  soin  <^ 
^R^"^^'  ^^^  ^^  9^  amounting  to  the  sum  of  510i  15*  9d  being 
paid  to  the  Earl  of  Deyon. — ^Replication  denying  the  fitoi 


tbei 

mid  not  be 
giTBQ  in  eri* 
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tiis    action  was  brought  to  recoTcr  a  sum  of  SOOt  and        1849. 
titerest,  on  a  bond  given  to  the  plaintiffs  as  a  security  and 
ddemxiity  against  the  possible  consequences  of  a  breach 
>f  tTTLst  in  paying  over  that  sum  out  of  the  trust  fimds  to 
he  brother  of  the  defendant  Capt  Haworth,  who,  in  1835, 
iad    married  Lady  Mary  Elizabeth  Leslie,  the  niece  of 
^T^  Devon.    Among  the  trust  monies  was  a  sum  of  81  Ot 
I5s.  9c2L,  which  was  realised  by  the  trustees  in  1841,  when, 
at  tlie  solicitation  of  the  husband,  Captain  Haworth,  they 
B.greecL  to  commit  a  breach  of  their  duty,  by  advancing  to 
him  300L    At  the  same  time,  it  was  arranged  that  the 
brothers  should  give  a  bond  for  400Z.,  and  that  Lord  Devon 
should  receive  5101  15&  9d.,  the  balance  of  the  sum  re- 
alised, which  was  no  doubt  also  a  breach  of  trust.    This 
was  carried  into  eflfect  in  1841,  and  the  plaintiffs,  on  the 
18th  of  June  of  that  year,  signed  an  order,  which  had  been 
framed  by  LordDevon,  on  their  bankers,  for  3001,  in  favour 
of  Captain  Haworth,  and  also  one  for  510t  15a  9d,  for 
Lord  Devon,  who  also  prepared  the  bond  on  which  this  ac- 
tion was  brought     That  bond  was  executed  on  the  21st  of 
June,  1841.     So  matters  stood  till  a  bill  was  filed  in  Chan- 
cery on  behalf  of  the  issue  of  the  marriage,  by  their  next 
friend,  Mr.  Brown,  calling  upon  the  trustees  to  account  for 
the  breaches  of  trust,  and  requiring  them  to  replace  the 
money.     Upon  this  an  answer  was  put  in  by  the  present 
plaintifiTs,  explaining  the  transaction  in  the  manner  before 
mentioned ;  and,  as  they  were  clearly  liable  to  make  good 
the  8101  15^.  9d,  they  were  compelled  to  bring  the  present 
action  on  the  bond  against  the  defendant,  who,  though  he 
had  given  it  only  as  security  for  his  brother,  was  liable 
for  whatever  sum  had  been  paid  to  his  brother.     That  sum 
was  3002.,  which  was  now  claimed,  together  with  interest. 
The  execution  of  the  bond  by  the  defendant  was  proved. 

It  was  opened  by  Aihertoriy  for  the  defendant,  that  the 
defendant  had  executed  the  bond  under  the  impression 
that  hifl  brother  was  to  receive  400J.,  and  not  300t  only. 

u  u  u  2 
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He  proposed  to  put  in  the  bill  in  Chanoeiy  filed  hy  Mr. 
Brown  on  behalf  of  the  children  of  Captain  Haworth,  and 
the  answer  of  the  plaintiff,  Lord  Courtenaj,  to  it;  and  he 
trusted  that  the  jury  would  not  adopt  the  explanation  giTa 
by  Lord  Courtenay  in  that  answer,  which  was,  ihat,  tfaoogk 
SOOI.  only  had  been  paid  to  Captain  Haworth,  the  bond  m 
taken  for  4f002.,  to  secure  the  trustees  against  the  risk  aris- 
ing from  the  breach  of  trust,  as  that  explanation  would  be 
contradicted  by  the  evidenceof  CaptainHaworth,  who  would 
state  that  the  agreement  was,  that  he  should  receire  400L 
He  also  proposed  to  read  other  parts  of  Lord  Gourtenaj  s 
answer,  to  shew  that  Lord  Devon  had  been  concerned  in 
another  breach  of  trust  with  respect  to  another  portion  of 
the  trust  property  under  this  marriage  settlement 

Sir  j^.  Hisstger^  for  the  plaintiffs. — ^I  must  decidedly  ob- 
ject to  any  evidence  being  gone  into  as  to  any  other  trust 
property. 

Pollock,  C.  R,  (having  conferred  with  the  other  learned 
Barons  who  were  sitting  in  Banco). — I  have  conferred  witii 
the  other  members  of  the  Court,  and  they  agree  with  me 
in  thinking  that  the  evidence  is  inadmissible. 

The  biU  filed  by  Mr.  Brown,  and  the  answer  of  the  plain- 
tiff Lord  Courtenay  to  it,  were  put  in,  but  those  parts  onlj 
of  the  answer  were  read  which  related  to  this  transacdon 

The  bill  stated,  that  the  present  plaintiffs  had  committed 
a  breach  of  trust,  by  advancing  3002.  to  Captain  Hawortli, 
and  5102. 1 5&  9cL  to  the  Earl  of  Devon,  and  that  the  present 
plaintiffs  had  taken  a  bond  for  4002.  from  Captam  Ha- 
worth  and  the  defendant,  to  secure  the  repayment  of  the 
sum  of  3002.,  and  to  secure  the  plaintiffs  from  loss  by  rea- 
son of  the  breach  of  trust  which  had  been  committed;  and, 
in  the  answer  of  the  plaintiff  Lord  Courtenay,  the  trans- 
action was  stated  in  the  same  way;  but  Captain  Havorth 
stated,  when  called  as  a  witness  for  the  defendant,  that  the 
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rrangement  was,  that  lie  should  receive  one  half  of  the  ib49. 
um  of  8102. 158.  9(1,  and  the  Earl  of  Devon  the  other  half. 
t  also  further  appeared,  from  the  evidence  of  Captain 
Elaworth,  that  the  arrangement  took  place  between  himself, 
tlie  trustees,  and  the  Earl  of  Devon ;  and  there  did  not  ap- 
pear to  have  been  any  communication  with  the  present 
defendant  on  the  subject,  except  from  himself  A  letter 
from  the  £arl  of  Devon  to  Captain  Haworth  was  put  in,  hj 
which  a  sum  of  3002.  was  suggested  as  the  sum  to  be  ad- 
vanced to  Captain  Haworth  ;  but  it  was  further  stated  by 
Captain  Haworth  that  different  amounts,  from  1002.  up- 
wards, were  suggested,  but  not  agreed  on. 

Pollock,  C.  B. — ^There  is  no  evidence  to  go  to  the  jury 
in  support  of  the  second  plea 

His  Lordship  directed  a  verdict  for  the  plaintiffs. 

Verdict  for  the  plaintiffs. 

Sir  F.  Thesiger  and  HoggvnSy  for  the  plaintiffs. 

Aiherton  and  Southgate,  for  the  defendant 

[Attomiea-V,  H.  A  G.  Lake,  and  Nation  dt  Co.] 


CASES  AT  NISI  PRIUS, 


{Sittings  in  Middlesex  after  Michadmas  Term.) 


BEFORE  LOBD  CHIEF  BABON  POLLOCK. 


Steineb  V.  Hbald  and  Others. 
BefonthedMe  OaSE  for  the  infringement  of  letters  patent  under  the 

of  the  oatent.  . 

put  o/the  Great  Seal,  dated  the  8th  of  August,  7th  Victoria  (l^* 
H^^ri^m«tr  granted  to  the  plaintijff,  Frederick  Steiner,  for  ao  inventioD 
^'te^ti^'  "^*^*^®^  "^  ^^^  manufacture  of  a  certain  colouring 
tained  bj  boil-  matter,  commonlj  called  garancine/'  which  the  patentee 
■pent  (boUed)  alleged  that  he  had  became  possessed  of  in  consequence  of 
tainedpww^"*  a  communication  from  a  foreigner  residing  abroad. 
^^  the  whole  The  declaration  commenced  with  an  alleigation,  that 
had  alio  been  the  plaintiff,  before  and  at  the  time  of  the  making  of  the 
known j»l^;  letters  patent,  was  "the  true  and  first  inyentor  of  a  cc^ 
wM*for^*  tain  new  manufacture  within  this  realm,  to  wit,  a  new 
plication  of  the  manufacture  of  a  certain  colouring  matter  commonlj  called 
fpent  madder:  garancine.''  The  remainder  of  the  declaration  was  in  the 
w^^i^l'   usual  form. 


knew 
mannfiictnre. 


The  defendants  pleaded:  First,  Not  guilty;  secondlgy 
that  the  plaintiff  was  not  the  true  and  first  iuTentor; 
thirdly y  that  the  invention  was  not  new  as  to  the  public 
use  thereof  in  England ;  fourOdy^  that  the  spedficsdoa 
did  not  sufficiently  describe  the  invention;  ffiidy^  that  the 
invention  was  not  any  manner  of  manufacture ;  ncMyi 
that  the  invention  was  not  a  new  manufacture  of  a  certain 
colouring  matter  commonly  called  garancine,  as  in  the  de- 
claration alleged. 

The  plaintiff  joined  issue  upon  the  first,  second,  fourth, 
and  sixth  pleas ;  to  the  third  plea  he  replied  that  the  in- 
vention was  new  as  to  the  public  use  of  it  in  England; 
and  to  the  fifth  plea  he  replied,  that  the  invention  was  a 
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kanner  of  manufacture.    The  defendant  joined  issue  upon        1849. 
&e  replications  to  the  third  and  fifth  pleas. 

The  cause  was  tried  at  the  Middlesex  Sittings  after 
licliaelmas  Term,  1849,  before  PoUock,  C.  B.,  and  a 
pecial  jury. 

rrhe  specification  (which  was  given  in  evidence),  after 
reciting  the  patent,  described  the  invention  as  follows: — 

**  I,  the  said  Frederick  Steiner,  do  hereby  declare  the 
nattire  of  the  said  invention  to  consist  in  manufacturing 
a  certain  colouring  matter  called  garancine,  from  refuse 
madder,  or  madder  which  has  been  previously  used  in 
dyeing,  such  madder  having,  prior  to  the  said  invention, 
ordinarily  been  thrown  away  as  spent  and  of  no  value ; 
and  the  said  colouring  matter  called  garancine  having  been 
produced  heretofore  from  fresh  or  unused  madder.  And  I 
do  further  declare  in  what  manner  the  said  invention  is  to 
be  performed,  as  follows: — 

'^  *  Outside  the  building  in  which  the  dye  vessels  are  situ- 
ate, I  construct  a  large  filter,  formed  by  sinking  a  hole  in 
the  ground,  and  lining  it  at  the  bottom  and  sides  with 
bricks,  without  any  mortar  to  unite  them.  Upon  the 
bricks  I  place  a  quantity  of  stones  or  gravel,  and  over  the 
stones  or  gravel,  common  wrappering,  such  as  is  used  for 
sacka  Below  the  bricks  is  a  drain  to  take  off  the  water 
which  passes  through  the  filter.  In  a  tub  adjoining  the 
filter  is  kept  a  quantity  of  dilute  sulphuric  acid,  of  about 
the  specific  gravity  of  one  hundred  and  five — ^water  being 
one  hundred.  Hydrochloric  acid  will  answer  the  several 
purposes  for  which  I  use  the  sulphuric  acid,  though  I 
prefer  sulphuric  acid,  as  more  economical  A  channel  is 
made  firom  the  dye  vessels  to  the  filter.  The  madder, 
which  has  been  employed  in  dyeing,  and  which  is  in  the 
state  considered  as  spent  or  refuse  madder,  is  run  from 
the  dye  vessels  to  the  filter,  and  while  it  is  so  running; 
such  a  portion  of  the  dilute  sulphuric  acid  is  run  in  and 
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1849.        mixed  with  it  as  changes  the  colour  of  the  sofadaon  and 
the  undissolved  madder  to  an  orange  tint  or  hue:    This 
acid  precipitates  the  colouring  matter,  which  is  hdd  in 
solution,  and  prevents  the  undissolved  madder  from  ftt- 
menting  or  otherwise  decomposing.    When  the  water  has 
drained  from  the  madder,  through  the  filter,  the  re«Miiiim 
is  taken  from  off  the  filter,  and  put  into  bags;  the  Imp 
are  then  placed  in  a  hydraulic  press  to  have  as  mud  water 
as  possible  expressed  from  their  contents.     After  the  press 
has  been  applied  to  the  bags,  I  generally  find  about  one- 
half  or  two-thirds  of  their  contents  to  consist  of  water. 
In  order  to  break  the  lumps  which  have  been  formed  by 
compression,  the  madder  or  residuum  is  passed  throng  a 
sieve.     To  five  hundred  weight  of  madder  in  this  state, 
placed  in  a  wood  or  lead  cistern,  I  add  one  hundred  weight 
of  sulphuric  acid  of  commerce,  by  sprinkling  it  on  the 
madder  through  a  lead  vessel,  similar  in  form  to  the  <Hdi- 
nary  watering-can  used  by  gardeners.    I  use  an  instrument 
like  the  garden  spade  or  rake  to  work  the  madder  about, 
so  as  to  mix  it  intimately  with  the  acid.     In  this  stage  I 
take  the  madder  and  place  it  upon  a  perforated  lead  plate, 
which  is  fixed  about  five  or  six  inches  above  the  bottom  of 
a  vessel     Between  this  plate  and  the  bottom  of  the  vessel 
I  introduce  a  current  of  steam  by  a  pipe,  so  that  it  passes 
through  the  perforated  plate  and  the  madder  which  is 
upon  it.     During  this  process,  which  occupies  from  one  to 
two  hours,  a  substance  is  produced  of  a  dark  brown  colour, 
approaching  to  a  black.     This  substance  is  garancine  and 
insoluble  carbonized  matter.     I  next  throw  this  substance 
on  the  floor  to  cool;  when  cool  I  place  it  upon  a  filter,  and 
wash  it  with  clear  cold  water,  until  the  water  passes  from 
it  without  an  acid  taste.    I  then  put  it  into  bags  and  press 
it  with  a  hydraulic  presa    I  next  dry  the  substance  in  a 
stove,  and  grind  it  to  a  fine  powder  under  ordinary  madder 
stones,  and  afterwards  pass  it  through  a  sieve     In  order 
to  neutralize  any  acid  that  may  remain,  I  add,  for  eveiy 
one  hundred  weight  of  this  substance,  from  four  to  five 
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rounds  o£  carbonate  of  soda  in  a  dry  state,  and  intimately        1849, 
nix  tliexn.     The  garancine  in  this  state  is  ready  for  use. 
B^a^ring  now  described  the  nature  of  the  said  invention, 
uid  the  manner  in  which  the  same  may  be  performed,  I 
kiereby  declare  that  I  do  not  claim  as  of  the  said  invention, 
or  the  exclusive  use  of  the  said  several  processes  and  opera- 
tions hereinbefore  mentioned,  except  when  the  same  are 
employed  for  the  manufacture  of  garancine  from  spent  or 
refuse  madder;  but  I  claim  as  my  invention  the  manufac- 
ture hereinbefore  described  of  the  colouring  matter  called 
garancine,  from  madder  which  has  been  previously  used  in 
dyeing,  and  which  is  usually  called  spent  madder.     And 
such  invention  being,  to  the  best  of  my  knowledge  and 
belief,  entirely  new,  and  never  before  used  within  that 
part  of  her  said  Majesty's  united  kingdom  of  Great  Britain 
and  Ireland  called  England,  her  dominion  of  Wales,  and 
town  of  Berwick-upon-Tweed,  I  do  hereby  declare  this 
to  be  my  specification  of  the  same;  and  that  I  do  verily 
\>e^eve  this  my  said  specification  doth  comply,  in  all  re- 
spects, fully,  and  without  reserve  or  disguise,  with  the  pro- 
viso in  the  said  hereinbefore  in  part  recited  letters  patent 
contained.     Wherefore  I  do  hereby  claim  to  maintain  ez- 
clusive  right  and  privilege  to  the  said  invention.     In  wit- 
ness whereof,  I,  the  said  Frederick  Steiner,  have  hereunto 
set  my  hand  and  seal,  the  seventh  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
four.''' 

It  appeared  in  evidence  also,  that  the  invention  described 
in  this  specification  consisted,  in  substance,  in  obtaining 
the  residue  of  the  colouring  matter  (called  garancine) 
which  is  left  remaining  in  madder  after  it  has  undergone 
the  ordinary  process  of  boiling  to  extract  from  it  that 
portion  of  its  colouring  matter  which  can  be  obtained  in 
that  way.  It  also  appeared  that  madder  which  has  been 
thus  boiled  is  termed  spent  madder,  to  distinguish  it  from 
fresh  madder,  which  has  not  been  used  in  any  manner. 


1  :-f«  CASE  AT  SISI  PBITS^ 

A  vinMS  of  tke  MM  of  ligkdbot,  vlio 
of  the  vDfffcsof  Measn.  HaigresraLesliay-jpriiitcniBLn- 
cftskiie.  mod  who  ms  piaedcmllr  aajnainted  widi  wWrr 
dj^eiu.  proofed,  that  in  die  rear  1  ^42  lie  becBiBe  Tq«rtf^ 
wiik  th^  coI':«rine  mmtter  caDed  gmncine*  eactxaeied  froa 
ttfti-i«r.  aad  hadsiiioevBedit  aBadjeu^mmteriaL  T^ 
bef .^re  tike  due  of  the  plaintiff's  patent,  gsnuMOK  k^ 
Veen  obcaiaed  frooi  fresk  madder;  Imt  the 
Boc  avaie  of  spent  madder  kaTiag 

canzK-iaeantilaftcrtfedateoftlie  patent  in  1843.  T^ 
wiisi'tss^  alio  stated,  that  fresb  msftdrr  r?frta"ir  a  porc-.'Q 
cf  £nee  cvx-.>aHn^  matter,  vliidi  wumj  be  extmcted  from  i: 
WsLene^rKxIisf  itin  vatcr:  andthatitalsooootaiBsaisr- 
tt-«r  aad  cocsd^iaMe  qnantitj  of  colonring  mattrr  viiid: 
Cir:^.'<  be  oc<aiaed  br  sacb  boiling.  Tbat  this  fintiur 
^^a^tirr  of  cv^I-.-mring  matter  resides  chieffj  in  the  Teee- 
tabLe  £rf>(  of  the  rooc  and  in  Tcrr  sasafl  qsantities  in  the 
Ibae.  3isj7>r-ia>  ire  vhich  the  root  eontains;  bat  br  scb- 
mininr  the  mad-ier  to  the  action  of  an  ncid,  the  icadoeof 
the  ccC:ccriiv;  matter  can  be  set  free^  so  as  to  be  capaUe  of 
Ksi::^  extracted  bj  bc-iiinf  valcr. 

The  BK^ie  vhx-h  had  been  adopted  ibr  making  anwane 
frca  feesh  nadder.  he  stated,  vns  to  snbyect  the  madder 
to  the  aco>.^  of  snh&nric  acid  and  heat,  the  hast  beicj 
arcli^d.  ehher  bj  steaming  the  acidalated  madder,  or  br 
i=raers£=f  it  in  water,  and  cansinr  the  water  to  boO:  Mod 
cara=^:£z;e  was  made  from  fresh  madder  in  dik  vaj  is 
1>42.  w^ikh  was  before  the  date  of  the  patent. 

Dr.  Lj-.>n  P^j&ir.  another  witnem  fer  the  plainti£ac-i 
wh.^  wiispracticalhracqnaintedwith  madder  d^Tmn^prowd. 
that  he  WTer  knew  of  earancine  bang  made  horn  ^ 
mftiier  lKf.>re  the  date  of  the  plaintiff^s  patent  of  IM^ 
bet  that  he  knew  that  garazMane  was.  before  tfet  iMU. 
m^ie  frvKB  rhRfift  BLadd^  hr  means  cf  flnlphaiic  acid  la^ 
heat,  a&d  thtt  the  witnes  had  seen  sadi  garancine  ascd 
in  IS^  and  lS4i\ 

This  witness  also  stated,  that  a  chemist  andeErtatdstbe 
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m  gaxancine,  as  meaning  the  pure  colouring  matter  of  i849< 
idder,  divested  of  all  foreign  matters;  but  that,  commer- 
klly  speaking,  garancine  means  the  same  colouring  mat- 
r  in  as  pure  a  state  as  it  can  be  economically  obtained, 
Lt  still  mixed  with  various  organic  and  earthy  mattera 
The  i^tness  also  described  the  action  of  acid  upon  spent 
ladder,  and  stated,  that  heat  is  essential  in  order  to  pro- 
ace  the  garancine;  but  that  heat  was  also  used  in  the 
rdinaiy  process  of  extracting  garancine  from  fresh  mad- 
AT.  That  garancine  was  always  made  from  fresh  madder 
>j  means  of  heat  and  acid ;  and  that  the  process  for  making 
garancine  firom  fresh  madder,  and  the  process  for  making 
garancine  from  spent  madder,  are  the  same.  That  by  ap- 
plying the  process  to  fresh  madder,  the  whole  of  the  colour- 
ing matter  may  be  afterwards  obtained  from  it  at  once,  by 
boiling  it  in  the  usual  way;  but  otherwise  the  colouring 
matter  must  be  obtained  at  twice,  that  is,  a  part  of  it,  by 
boUing  the  madder  previous  to  the  application  of  the  pro- 
cess, and  the  residue  by  again  boiling  the  madder  after  it 
has  been  subjected  to  the  procesa 

The  Loan  Chief  Babon  then  intimated  to  the  plaintiff's 
counsel,  that  it  would  be  difficult  to  support  the  patent 
merely  for  the  using  of  spent  madder  in  this  way. 

W.  fi*.  WixUon,  for  the  plaintiff,  admitted  that  the  patent 
was  only  for  the  using  of  spent  madder,  and  stated  that 
the  patentee  did  not  claim  the  process. 

The  Court  then  adjourned  tmtil.the  following  morning. 

The  Loan  Chief  Babon  expressed  a  wish  to  hear  the 
plaintiff's  counsel  upon  the  objection  which  he  had  men- 
tioned the  preceding  evening. 

W,  H.  Watson  said,  I  opened  the  case  to  the  jury  pre- 
cisely as  the  witnesses  had  proved  it 


lOfS  CASES  AT  NISI  PRIU8, 

1>«L  PoLLOCX,  C  R — ^Neither  the  specification  nor  the  open- 

ing s!mTe  me  the  lemat  notion  that  the  whole  matter  coold 
be  told  in  about  three  word&     It  is  nothing  bat  a  pstec: 
for  a  process  perfectly  well  known,  and  which  is  araikUe 
with  finesh  madder  to  get  a  great  deal  more  madderice 
^garancine^  than  Toa  can  get  in  any  other  ^waj.     It  is  ap- 
plying that  same  process  to  madder  that  h^s  been  used: 
and  the  moment  that  the  witness  stated  that,  mntatL^ 
mutandis,  it  is  merely  applying  Papin  s  digester  to  bcn^ 
which  haxe  been  merely  boiled,  it  struck  me  that  there  ir&5 
an  end  to  the  patent     I  will  just  giye  you  an  iUustrati<a  or 
two  of  how  it  occurs  to  my  mind.     For  example,  suppose, 
that,  for  the  purpose  of  using  tea  (whether  for  breakfast  or 
any  othtu*  purpose\  it  was  at  all  the  practice  to  extract 
from  fresh  tea  an  article  called  theine,  for  the  purpose  ci 
mixing  that  with  water,  and  making  tea»  and  a  man  had 
taken  out  a  patent  for  obtaining  theine  from  the  tea  br  a 
certain  process.    When  the  patent  at  the  end  of  iburtetn 
years  became  the  jaoperty  of  the  public,  or  if  the  inTeodoa 
became  the  property  of  the  public  without  having  ever  been 
excluded  from  them,  by  becoming  the  subject  of  a  patent, 
could  another  person  say,  that  as  in  ordinary  tea4eaTe& 
which  are  used  chiefly  in  sweeping  carpets,  there  must  re- 
main a  quantity  of  theine  unobtained,  I  will  apply  this  pro- 
cess and  get  it.  and  I  will  takea  patent  fiir  it?    I  am  dearij 
of  opinion  at  present  that  a  patent  for  that  purpose  could 
noc  in  point  of  law,  be  sustained     Take  another  instance: 
Suppoee  a  man  woe  to  disooTO-  a  new  wine-press,  or  a 
new  mode  of  pressing  grapes  to  procure  the  juice  to  make 
wine,  and  it  turned  out  that  you  got»  by  means  of  that 
press»  a  much  larger  quantity  of  juice  than  you  could  bj 
any  other  known  processi    There  could  be  no  doubt  that 
that  would  be  the  subject  of  a  patoit     But  if  that  patent 
had  expired,  could  any  man  take  out  a  patent  for  i^plring 
that  press  to  grapes  already  pressed  by  the  omunon  pro- 
cess, and  gettiog  a  little  more  juice,  or  CTen  a  great  deal 
more  juice?    I  think  not 
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W.  H.  Watscn. — What  I  opened,  and  what  was  proved  by  1849. 
le  witnesses  is  this,  that  garancine,  a  new  article  of  com- 
lerce,  -was  produced  from  fresh  madder  by  acid  and  heat, 
nd  then  extracted  from  the  madder.  In  the  same  mode, 
hat  is  to  say,  by  the  same  process,  by  heat  and  acid,  Mr. 
Iteiner  (the  plaintiff)  has  obtained  from  refuse  or  spent  mad- 
ler  a  garancine  also,  which  had  never  been  obtained  before. 
iVhereas  garancine  had  been  obtained  from  fresh  madder 
)y  the  application  of  heat  and  acid,  Mr.  Steiner  applied 
leat  and  acid  where  it  had  never  been  applied  before, 
that  is,  to  spent  and  refuse  madder,  which  was  wholly  lost 
before,  and  he  thereby  produced  a  new  manufacture 

Pollock,  C.  R — In  my  opinion  it  is  not  a  new  manu- 
facture. Qarancine  is  the  same  thing  produced  from  spent 
madder,  as  garancine  produced  from  fresh  madder.  The 
process  is  perfectly  old;  the  product  is  perfectly  old;  the 
thing  upon  which  the  process  is  to  be  applied  is  old;  in- 
deed, I  do  not  see  any  novelty  in  the  invention  at  all 

W,  jBT.  Watson  (after  intimating  that  he  desired  to  obtain 
the  learned  Judge's  opinion  with  the  view  of  tendering  a  bill 
of  exceptions). — I  will  call  your  Lordship's  attention  to  the 
specification.  What  I  submit  is  there  described  as  a  dis- 
covery is  not  the  process  at  alL 

Pollock,  C.  R — It  is  the  process  as  applied  to  spent 
madder. 

W.  H,  Watson  (after  reading  the  claim  contained  in  the 
specification). — ^What  the  patentee  claims  is  the  production, 
by  an  old  process,  of  that  colouring  matter  called  garancine 
from  that  from  which  it  had  never  been  produced  before, 
viz.  from  spent  madder.  That  is  the  meaning  of  the  speci- 
fication; and  what  is  that  more  or  less  than  this,  that^ 
whereas  the  process  of  obtaining  garancine  by  means  of  heat 
and  sulphuric  acid  is  old,  I  extract  that  from  an  article 
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ISOL  from  which  it  has  nerer  been  extracted  beforel  That  is 
the  appIicatMm  of  an  old  process  to  produce  a  new  mum- 
&ctnre.  Suppose  he  had  taken  bricks,  and,  by  the  appli- 
catioD  of  an  old  process^  that  is  to  say,  by  the  apidicatia& 
of  heat  and  acid,  he  oonld  extract  garandne  from  bricks,  it 
is  quite  dear  that  the  process  is  old,  bat  that  the  msno- 
frctnre  b  new:  Crane  T.Frioe(a)y  and  the  case  respecting 
MmHU$Paiemi(b\ 

Pollock,  C  R — ^In  Crane  t.  Price  the  patent  was  up- 
held on  the  groond  of  the  resah  being  a  new  mamifiictsre. 
It  was  a  species  of  iron.  There,  to  some  extent^  a  sort  of 
specific  differmce  was  pointed  out  between  that  iron  and 
oth^  iron.  Thecaseof  CVansY.iVicehas  been  very  mudi 
questioned  in  this  Court;  very  mnch  indeed. 

W.  H.  ITotaNi.— In  DartgT.AOef*  (c),  it  is  laid  down,  thst 
where  any  one,  by  his  own  indnstiy  or  invention,  brings  s 
new  trade  into  the  realm,  he  may  hare  a  pat«it.  In  ibis 
case,  the  plaintiff  has  introdnced  a  new  trade — a  new 
manofactnre  into  the  oonntry. 

Pollock,  C  R — That  is  the  whole  question.  Suppose  a 
man  discorered  a  new  process,  by  which  fresh  ore  could  be 
made  to  yield  a  much  larger  proportion  of  metal  than  it 
ever  yielded  before;  could  a  man  take  out  a  patent  for  ap- 
plying that  to  the  old  ore  that  was  lying  by  the  sideof  the 
manufSactory,  that  had  been  considered  to  have  yielded  all 
its  metal,  but  which,  being  subjected  to  this  new  process, 
would  yield  a  great  deal  more?  I  think  not  It  is  pre- 
cisely the  same  thing  as  thia 

W.H.  FatmL— That  case  is  nearly  the  same  as  the {ff^ 
sent,  but  it  is  an  undecided  case  But,  suppose  that»  by  t 
process,  metal  could  be  extracted  from  fresh  ore,  and  that 

(a)  4M.&Q.S80.        (»)  Notxepofted.  (c)  Kqy,  Bep.  181 
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1^  been  known  before,  and  that  certain  refuse  ore  had  exist-  1849. 
1  TrKiclx  ^was  supposed  to  be  utterly  useless,  and  that,  bythe 
pplication  of  that  process,  a  valuable  metal  was  produced 
rom  tbat  refuse  ore,  that  would  be  a  new  manufacture.  It 
70uld  be  producing,  from  that  which  was  utterly  ralueless 
ind  useless  before,  an  article  beneficial  to  the  publi& 

Poiii^OGK,  C.  B. — The  invention  in  this  case  is  nothing 
more  tban  this:  a  process  is  discovered,  by  which  you  get, 
say,  fifty  per  cent  of  colouring  matter  from  madder.     By 
coninion  boiling,  you  only  get  twenty  per  cent  of  the 
colouring  matter;  and  it  needs  no  invention  to  enable  any 
one  to  see  that,  if  you  apply  the  superior  process  to  mad- 
der which  has  been  merely  boiled,  you  may  get  the  remain- 
ing thirty  per  cent  of  colouring  matter  in  the  same  way  as 
you  might  have  got  the  whole  fifty  per  cent  from  the  fresh 
madder. 

W.  H.  Watson, — Fresh  madder  and  spent  madder  are  two 
different  things.  Spent  madder  was  altogether  a  refuse,  and 
supposed  to  be  incapable  of  producing  garancine.  It  was 
always  supposed  that  some  means  might  be  found  out  for 
producing  garancine  from  this  refuse,  but  never  were  found 
out  until  invented  by  the  plaintiff. 

Pollock,  C.  B. — I  am  very  glad  that  the  plaintiff  intends 
to  take  the  case,  by  bill  of  exceptions,  into  a  court  of  error. 
Before  coming  into  court,  I  was  fortunately  enabled  to  have 
the  assistance  of  three  of  the  learned  Judges  of  this  Court, 
and  they  are  all  of  the  same  opinion  as  I  am  on  this  subject 

Cowling  and  Wd)ster  also  addressed  the  learned  Judge, 
and  cited  Crane  v.  Price  (d),  De  Rosere  v.  Farrie  (e),  Heath 
V.  JJn/mn  (/),  Mwntz  v.  Foster  (g),  Stephens  v.  Keating  (h). 

((Q  4  M.  4?  a.  580.  (g)  Not  reported. 

(e)  6  Tyr.  393.  (A)  2  Exch.  Rep.  772. 

(/)  13  M.  &  W.  583. 
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1849.  Pollock,  C.  R — ^It  appears  to  me  that  none  of  tlie  cues 

cited  diiectlj  apply  to  the  present ;  and  I  do  not  think  itax 
anj  one  of  them  raises  the  question  which  has  been  dia- 
cussed,  so  clearly  and  distinctly  as  the  present.     I  am  ^ 
that  the  question  is  raised,  so  as  to  leave  no  doubt  as  to 
the  conclusion  to  which  I  haye  come,  be  it  ri^t  or  be  it 
wrong,  and  so  as  to  prevent  any  miscarriage  on  the  argu- 
ment of  the  subject  hereafter.     Crane  v.  Price  is  the  only 
case  that  in  any  degree  approaches  the  present;  all  the 
others  are  cases  in  which  there  was  some  novelty  in  the 
process,  and  so,  indeed,  there  was  in  Crane  v.  Price^    In 
the  course  of  lus  judgment  in  that  case,  Tindal^  C  J^ 
stated  (t),  "  It  was  objected,  in  the  course  of  the  argument, 
that  the  quantity  or  degree  of  invention  was  so  small,  that 
it  could  not  become  the  subject  of  a  patent;  that  the  per- 
son who  had  procured  a  licence  to  use  the  hot-air  blast, 
under  Neilson's  patent,  had  a  full  right  to  subject  to  thai 
blast  coal  of  any  nature  whatever,  whether  bituminoos  or 
stone  coaL"   But  it  was  proved,  in  that  case,  that,  in  point 
of  fact,  the  process  claimed  by  the  plaintiff  never  had  been 
performed  before.     In  the  present  case,  nothing  can  be 
more  plain  than  what  was  admitted  by  the  witness  when 
it  was  put  to  him.    He  says,  this  invention  is  neither  more 
nor  less  than  this: — Supposing  a  person  has  got  a  patent 
for  using  Papin's  digester  to  get  all  the  gelatine  that  can 
be  abstracted  from  fresh  bones,  somebody  finds  that  the 
bones  which  have  been  merely  subjected  to  the  common 
process  of  boiling  have  a  great  deal  of  gelatine  in  them, 
and  he  says,  I  will  apply  Papin's  digester  to  these  bones, 
and  I  will  get  the  balance  of  gelatine  that  is  left  by 
the  common  imperfect  process.     That  was  the  description 
of  the  witnesses,  which  seems  to  me  to  bring  the  question 
to  the  clearest  point  of  fact  that  can  very  well  be  presented 
Crane  v.  Price  is  distinguishable  from  this  by  there  leally 
being  some  difference.    Here  there  is  none    A  person  dis- 

(0  4  M.  <fe  0.  605. 
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srs  a  process  by  which  he  can  get  £rom  firesh  madder  a  1849. 
;e  quantity  of  an  article,  which  I  must  now  take  to  be 
1  known,  called  garancine.  Somebody  applies  precisely 
tsame  process  to  madder  that  has  been  merely  boiled, 
.'re  is  no  magic  in  a  name,  or  in  any  language  that  could 
used.  The  boiling  of  madder  gets  out  only  some  of  it. 
is  process  gets  out  the  rest  of  it;  and,  in  my  opinion,  in 
nt  of  law,  if  the  matter  is  reduced  to  that,  you  cannot 
le  out  a  patent  for  using  a  perfectly  known  process  to 
:  the  residue  of  an  article  from  a  material  which  is  known 
furnish  it,  the  process  being  one  by  which  you  could 
t,  in  the  first  instance,  more  or  the  whole  of  the  article, 
d  by  your  use  of  the  process,  you  merely  get  the  residua 
lich  the  common  process  left  behind.  I  think  all  the 
stances  that  I  haye  alluded  to  apply  distinctly  to  this, 
cie  case  that  was  put  last  night,  and  which  was  adopted 
y  the  witness  in  giving  his  answer,  clearly  applies  to  it 
:  it  was  discovered  that  bones,  in  a  certain  state,  found  in 
d  caves  had  some  gelatine  left  in  them,  I  do  not  think 
ou  could  take  out  a  patent  for  getting  gelatine  out  of 
lem  by  using  Papin's  digester.  If  you  adopt  some  new 
rocess,  then  you  may  do  it  In  the  article  of  tea,  this  is 
recisely  the  same  thing.  It  might  be  possible  to  make 
hat  argument  to  some  extent  not  so  grave  and  dignified 
ks  the  one  that  is  immediately  before  us;  but  I  am  clearly 
f  opinion,  that  if  theine  were  an  article  made  from  fresh 
ea,  a  person  would  not  take  out  a  patent  for  using  pre- 
cisely the  same  process  to  tea  leaves  that  had  been  subject 
^  the  common  infusion,  and  only  given  out  a  portion  of 
:heir  virtue.  So,  with  respect  to  coffee;  if  there  were  a 
process  of  getting  caffeine,  and  if  the  same  process  pre- 
(Wisely  be  applied  to  coffee  grounds,  for  the  purpose  of  get- 
ting the  residue  of  the  caffeine,  I  do  not  think  a  patent 
could  be  taken  out  for  that  There  is  no  magic  in  calling 
thia  spent  madder.  It  is  madder  that  has  undergone  a 
process  by  which  its  whole  virtues  are  not  extracted  It 
appears  to  me,  that  that  is  precisely  the  same  as  if  you  ap- 
voL.  n.  XXX  N.  p. 
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1<4;)C        plied  a  process  to  grapes  already  imperfeetlj  ^rz^xatL 

which  you  squeezed  a  little  more  juice  oat  of  liat  i:-i 
was  formerly  done;  I  do  not  think  you  could  bare  a  zaI'i: 
for  that — for  see  what  it  would  lead  to: — if  a  per^.-i  i^ 
manu&cluring  districts,  where  they  extract  metal  fr  - 
certain  ores*  wore  to  find  that  by  applying  a  pro<eg  r  n 
on^  Tou  could  get  ten  per  cent  more  of  the  metal,  mi  ^ 
then  became  worth  working  the  refuse  that  might  sun: 
aivHind  in  heaps  covering  many  acres,  possiblj  it  would  Ic 
just  worth  while  to  work  that  over  again  by  the  new  pr  ^ 
cti$^  I  am  clearly  of  opinion  that  no  stranger  could  ^tep 
in  and  si^.  Now,  I  will  have  a  patent  for  using  your  pr  ^ 
€i»Sk  which  you  have  given  to  the  public;  I  will  have  i 
patent  for  using  it  to  this  old  rubbish,  because  it  may  yfe/i 
9ome  orei    I  do  not  think  that  would  do.    It  appears  lo 
me«  that  $o  far  from  the  public  benefit  being  consulted  It 
thal>  the  argument  tends  precisely  the  other  way.    It 
seems  to  me>  therefore,  that,  these  facts  being  before  me, 
and  being  ascertained  to  be  such  as  I  have  stated,  I  oii^t 
to  direct  the  jury  in  point  of  law  upon  the  fifth  plea, 
*'  thai  the  said  alleged  invention  was  not  and  is  not  any 
manner  of  manufacture  for  which  letters  patent  could 
lawfully  be  granted,  according  to  the  true  intent  and  mean- 
ing of  the  statute  in  such  case  made  and  provided." 

Verdict  for  the  plaintiff  on  the  second,  thini 
and  fourth  pleas;  for  the  defendants,  upon 
the  fifUi  and  sixth  pleas;  and  the  joiy 
discharged  from  giving  any  verdict  upon 
the  first  plea. 

W.  H.  Watwn,  CawKngy  and  Webster,  for  the  pkindC 

&  Martin,  Cleasbyy  and  Eindmarchy  for  the  defendants 

[Attonueft-iTi/iM  S  Parry,  and  ffiR  S  makL] 
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PROMOTIONS. 

Ln  the  Vacation  after  Trinity  Term,  1848,  A.  WaUinger, 
Esq.,  was  called  to  the  degree  of  Serjeant-at-Law. 

In  the  Vacation  after  Hilary  Term,  1849,  Mr.  Serjeant 
Kingslake  received  a  Patent  of  Precedency. 

In  the  same  Vacation,  E.  Lloyd,  Esq.,  J.  Oreermood,  Esq., 
R.  MaZinSy  Esq.,  F.  Calverty  Esq.,  H.  8.  Keating,  Esq.,  and  IL 
Vahner,  Esq.,  were  appointed  her  Majesty's  Counsel  learned 
in  the  Law. 

In  the  same  Vacation,  J.  RHope,  Esq.,  receiyed  a  Patent 
of  Precedency. 

In  the  Vacation  after  Trinity  Term,  1849,  Mr.  Seqeant 
Tal/ov/rdy  her  Majesty's  Ancient  Seijeant,  was  appointed 
one  of  the  Judges  of  the  Court  of  Common  Pleas,  vice 
Sir  Thomas  CoUman,  Knight,  deceased. 
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PRINCIPAL    MATTERS. 


ABAJ^DONINQ  A  CHILD. 
See  Misdemeanor,  2. 

ABORTION. 
See  Murder,  9. 

fi.^'l^®,*r>^  ^^  *^"^  indictment  on 
tbe  Stat.  1  Vict.  c.  85,  for  using  an 
mstTOment  with  intent  to  procure  the 
miscamage  of  a  woman,  it  is  immate- 
nal  whether  the  woman  is  actually 
pregnant  or   not.     Heg.  v.  Gooddnld, 

293 

ABSTRACT  OF  TITLE. 
Sec  Ybnt>ob  akd  Purchaser. 

i^BTJSlNG  FEMALE  CHILDREN. 
1.  In  a  case  of  carnally  knowing 
Mi<l  abusing  a  girl  under  ten  years  old, 
It  appeared,  on  an  application  on  the 
P^rt  of  the  prosecution  to  postpone 
the  trial,  that  the  girl  was  only  six 
years  old,  and  hy  reason  of  her  age 
^te  incompetent  to  take  an  oath  :— 
^eld,  that  the  trial  ought  not  to  be 
Postponed  in    order  that  the    child 
^ight  be  instructed  as  to  the  nature 
of  an  oath,  but  that  there  might  be 
«>se8  of  children  of  more  matured  in- 
tellect, e.  g.  of  ten  or  twelve  years  old, 
^ho  might  be  from  neglected  educa- 
vou  11. 


tion  incapable  of  being  sworn,  in  which 
such  a  postponement  might  be  proper. 
Jieg,  V.  Nichoku,  246 

2.  Where,  in  such  a  case,  the  child, 
from  her  tender  age,  was  incompetent 
to  be  sworn,  the  Judge  would  not  re- 
ceive evidence  of  what  the  child  stated 
to  her  mother  shortly  after  the  alleged 
offence  took  place,  nor  allow  the  mo- 
ther to  prove  that  the  child  mentioned 
to  her  the  name  of  any  particular  per 
son.  7^. 

3.  Semble,  that  on  an  indictment 
for  carnally  knowing  and  abusing  a 
female  child  under  the  age  of  ten 
years,  which  does  not  charge  any  as- 
sault, the  prisoner  cannot  be  convict- 
ed of  an  assault  under  the  11th  sec- 
tion of  the  Stat.  7  Will.  4  &  1  Vict.  c. 
85.     Beg,  v.  ffolcrq/l,  341 

4.  Boys  under  the  age  of  fourteen 
had  connexion  with  a  girl  aged  nine. 
They  were  indicted  for  an  assault 
The  jury  found  them  "guilty,  the 
child  being  an  assenting  party,  but 
that,  from  her  tender  years,  she  did 

not  know  what  she  waa  about:'* 

Held,  that   this  waa  not  an  aaaauU 


and  that  the  boys  were  improperl 
convicted.     Beg.  v.  Bead,  95' 
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ACCESSORY  AFTER  THE  FACT. 
See  Murder,  I4. 
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1038  AD^nNISTEBING  POISON. 


AMENDMENT. 


ACCESSORY  BEFORE  THE 
FACT. 

^iKDICnrENT,  3. — MURDXBy  14, 15. 

ACQUITTAL. 

See  Nolle  Prosequi,  1. — ^Tbespass, 
1,2. 

1.  In  an  action  of  tregpaas  against 
three,  who  had  all  jointly  and  by  one 
attorney,  pleaded  ''  not  goilty  by  sta- 
tute," the  Judge,  at  Nisi  Prius,  would 
not,  on  the  application  of  the  defend- 
ants* counsel,  allow  one  of  the  defend- 
ants to  be  acquitted  immediately  after 
the  jury  were  sworn,  in  order  that  he 
might  be  called  as  a  witness  for  the 
phuntiff,  it  being  stated  by  the  defend- 
ants' counsel  that  he  appeared  for  all 
the  defendants,  and  objected  to  such 
acquittal.     Spencer  v.  JIarriwn,  429 

2.  Where  it  appears  to  the  Court 
that  one  of  seTeral  defendants  has 
been  joined  in  the  action  merely  to 
exclude  his  evidence,  it  will  direct  a 
verdict  to  be  entered  for  him  at  the 
close  of  the  plaintiff's  case.  Ifidau  v. 
Hanny,  710 

ADDRESSING  THE  JURY. 

Where  counsel  for  a  defendant 
opens  facts  to  the  jury,  but  does  not 
go  into  any  evidence,  the  counsel  for 
the  plaintiff  has  not  an  absolute  right 
to  reply,  but  it  is  in  the  discretion  of 
the  judge;  the  object  of  allowing  a 
reply  in  such  cases  being,  that  injus- 
tice should  not  be  done  by  frets  being 
improperly  opened,  when  the  defend- 
ant's counsel  has  no  intention  of  prov- 
ing them.     Naieh  v.  Brown,        219 

ADMINISTERING    CANTHA- 
RIDES. 

See  Assault,  5. 

ADMINISTERING  POISON. 
A.  administered  two  cocculus  indi- 
ous  berries,  entire  in  the  pod,  to  a 


child,  with  intent  to  murder  tiie  ddli 
The  kernel  is  a  poiacHi;  tiie  pod  is 
not,  and  will  not  diasolvv  in  ^  sto- 
madi,  and  they  were  therefore  hanti' 
less: — ^/Te&f,  tobean  aifaninirteriiig « f 
poison  with  intent  to  murder,  within 
the  Stat.  1  Vict  c  85,  a^  2.  Beg.  r. 
Cluderoyj  ^''' 

ADMINISTRATRIX  SUING  FOE 
DEATH  CAUSED  BY  NEGU 
GENCE. 

See  Negligence,  I,  2. 

ADMIRALTY, 
Ses  IxBicnoDiT,  1, 2. — Mcvdeb.  I. 

AFFIDAVIT. 

Whether,  in  an  affidavit^  the  de- 
scription of  the  deponent  at  the  com- 
mencement of  it  is  a  part  of  what  he 
swears: — Quarei    Reg.  v.  Ck^mcfu 

AGENT. 
See  ComnuLCT,  I,  2. 

AGREEMENT. 
&«  EviDmrcE,  19. 

ALIEN. 
See  JuBT  DE  Medietate  LnrGUX— 

MUBDER,  1,  2. 

AMENDMENT. 

See  Bill  op  Exchange,  9,  10.— 
Ejectment,  1. — ^Plsapisg,  1.— 
Variakce. 

1,  The  enactments  for  allowing 
amendments  at  Nisi  Prim,  wen  in- 
tended to  meet  variances  arisiiig  from 
mere  slips  or  accidents,  and  do  not  ex- 
tend to  a  case  in  which  the  partjr  hii 
intentionally  and  deaignedlj  fraiaed 
his  pleading  in  a  manner  wludi  gins 
rise  to  the  objection.   Thus,  if  a  plain- 


APPRENTICE. 


ARREST. 


10&9 


iff  declaring  on  a  deed  recites  it  ac- 
ordiug  to  inrhat  he  contends  is  its  le- 
[al  effecty  and  the  judge  should  hold 
hat  that  is  not  the  legal  effect  of  the 
ieed,  this  .^ould  not  be  such  a  ya- 
'ianco  as  should  be  amended  at  Nisi 
Prius.      JBowsrs  v.  Niaxm,  372 

2.  Where  a  cause  had  been  made  a 
rem&net^  but  there  was  no  respite  of 
the  aiward  authorising  the  issue  of  the 
yxry  process: — Hdd,  that  tibe  Court 
would  order  the  error  to  be  amended 
before  the  ensuing  term,  and  proceed 
at  once  with  the  trial.  Ward  v.  Dal- 
tony  659 

ANNUITY. 

If  an    annuity  be  granted  out  of 

\and,  with  power  to  the  grantee  and 

his  assigns,  in  case  the  annuity  be  in 

arrear,  to  enter  and  retaiu  possession 

of  the  land  until  payment,  and  the 

grantee  enter  for  non-payment  of  the 

annuity,  and  die  in  possession  of  the 

land,  the  arrears  being  still  unpaid: 

— ^ewhl^y   that  the  executor  of  the 

grantee  takes  such  an  interest  in  the 

land  aa  will  entitle  him  to  maintain 

an  ejectment  DoeA.Sugdmiy,Wean3ery 
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ANSWEB  IN  CHANCERY. 
See  Eyidencs,  26. 

APPOINTMENT. 
See  Embezzlement,  3,  4. 

APPREHENSION. 
See  NiOHT  Poachino,  2,  3. 

APPRENTICE. 

1.  A  sum  of  99/.  19«.  was  paid  as  an 
Apprentice  fee,  and  was  stated  as  the 
consideration  in  the  indenture.  Con- 
temporaneously with  the  indenture, 
ft  written  agreement  was  made  be- 
tween the  master  and  the  apprentice's 


unde,  that  the  latter  should  pay  1502^ 
more,  for  the  board  of  the  apprentice 
during  the  term,  50/.  of  which  was 
paid,  and  notes  given  for  the  residue. 
This  was  not  stated  in  the  indenture: 
— HeMy  that  the  consideration  was 
truly  stated,  and  that  the  indenture 
was  not  void,  under  the  stat.  8  Ann, 
c.  9.     Homkim  v.  CluUwbuc^,      810 

2.  Semble,  that  if  parties  choose  to 
divide  their  contracts,  so  as  to  lessen 
the  amount  of  stamps,  they  may  le* 
gaily  do  so.  Ibid, 

3.  Form  of  plea.  Ibid* 

ARREST. 

1.  A  barrister  of  the  Home  Circuit 
had  attended  the  assizes  at  Hertford 
and  at  Chelmsford,  which  latter  as- 
sizes had  ended  on  Friday,  the  6th  of 
March.  On  Monday,  the  9th  of 
March,  the  commission-day  at  the 
next  town  (Maidstone),  but  before  the 
commission  was  opened  there,  he  was 
arrested  at  his  own  house,  six  miles 
from  London,  on  a  oapUu  tUlagcUfum, 
he  having  retainers  in  cases  at  Maid- 
stone:— Held,  that  he  was  entitled  to 
be  discharged,  as  beiug  a  barrister  on 
the  circuit  ,  SeniUe,  that  for  this  pur- 
pose a  oapiaa  uUagcUtian  is  to  be  con- 
sidered as  civil  process.  The  C<ue  of 
the  Sheriff  of  Keni,  197' 

2.  A  barrister  of  the  Oxford  Circuit 
had  attended  Court  as  a  barrister  at 
the  Abingdon  and  the  Oxford  Assizes. 
The  latter  assizes  concluded  on  the 
2dth  of  July,  and  the  commission-day 
at  the  next  town  (Worcester)  was  the 
27th  of  July.  The  barrister  was  taken 
on  a  ca.  8a,  at  Oxford,  on  the  26th  of 
July: — Hddy  that  he  was  entitled  to 
be  discharged,  as  being  a  barrister  on 
the  circuit. 

Hdd  also,  that  a  circuit  is  continu- 
ous from  its  commencement  to  its 
termination. 

Hdd  also,  that  the  &ct  that  the 
barrister  had  no  brief  at  Abingdon  or 
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ASSAULT. 


Oxford  was  immaterial  with  respect 
to  his  discharge. 

EM  also,  that  the  &ct  that  he  was 
not  in  the  habit  of  attending  the  Wor- 
cester Assizes,  and  that  he  made  no 
affidavit  that  he  intended  to  do  so  on 
the  present  drcuit,  was  also  immate- 
rial to  his  discharge.  TheCoBeofihe 
Sheriff  of  OT^wdMrty  200 

ABSON. 

Set  EVIDEKCB,  7. 

A.  was  indicted,  on  the  stat.  1  Vict 
c89,  S.3,  for  the  capital  offence  of 
setting  fire  to  B.*s  dwelling-honse,  B. 
being  therein.  A.  had  set  fire  to  an 
out-honse  under  the  same  roof  as  the 
dwelling-house,  and  the  fire  conmiu- 
nicated  to  the  dwelling-house  and  burnt 
it  At  the  time  that  A.  set  fire  to  the 
out-house  B.  was  in  the  dwelling-house, 
but  had  left  it  before  the  fire  reached 
the  dwelling-house: — Hdd^  that  the 
capital  chai^  could  not  be  sustained, 
as  B.  was  not  in  the  house  at  the  time 
it  was  on  fire,  and  that  the  prisoner 
could  not  be  convicted  of  the  trans- 
portable offence,  under  sect.  3  of  that 
statute,  as  the  indictment  did  not 
charge  the  offence  to  have  been  com- 
mitted with  intent  to  defraud  or  in- 
jure any  one.    lUg.  v.  FUkhery    215 

ASSAULT. 

See  Abusikq  Female  Childbek,  3, 
4. — ^Deer-kebfeb. — ^Pleading,  L 
— Bape,  2. 

1.  An  indictment  for  robbery 
charged  that  A.  and  B.  together  as- 
saulted C,  and  robbed  him  of  his 
wateh.  At  the  trial  C.  did  not  ap- 
pear, and  there  was  no  evidence  of  the 
felony;  but  a  witness  saw  0.  on  the 
ground  on  the  night  in  question,  and 
several  persons  round  him  abusing 
him,  and  this  witness  saw  A.  strike 
C.  The  jury  convicted  A.  of  an  as- 
sault, but  said  that  they  were  not  sa- 


tisfied that  A.  had  any  intent  io  rob 
C.  The  fifteen  judges  bdd  Ac  cob- 
viction  right,  and  held  that  the  11th 
section  of  the  sUt  1  Victc85,ip- 
plies  whereTcr  the  indictment  diirgei 
an  assault^  and  the  jury,  negstirxBg 
the  felony,  find  guilty  of  the  a«ialt: 
provided  always,  that  the  finding  be 
in  respect  of  that  very  same  act  wbidi 
the  Crown  seeks  to  make  lelomoie; 
identity  being  the  question,  and  not 
the  intention  of  Uie  prisoner  to  com- 
mit a  felony.     Beg.  t.  Birt^  tmdHar- 

dyy  ^^^ 

2.  I^  on  the  trial  of  an  indM*- 
ment  for  a  robbery  witii  violence,  the 
robbery  be  not  proved,  the  prisoner 
cannot  be  found  guilty  of  the  asMlt 
only,  under  7  Will  4  A  1  Vwt  t 
85,  s.  11,  unless  it  appear  that  soA 
as»Milt  was  committed  in  the  progregs 
of  something  which,  when  oc«nplete4 
would  be,  and  with  intent  io  comm^ 
a  felony.     Beg.  v.  Greenwood,      3o9 

3.  A  prisoner,  indicted  for  mw- 
slaughter,  was  proved  to  have  *""^ 
ed  tiie  deceased  some  time  before  off 
death ;  but  the  surgeon  who  examined 
the  deceased  after  deatii  was  of  opt- 
ion, that  her  death  was  o^ngenHrdj 
to  natural  causes  i—Hddy  that,  in  sod 
a  case,  the  jury  could  not  find  the^- 
soner  guiltyof  anassadtonderTWul. 
4&lYict.c85,s.ll.  Beg^y^C^ 
nor,  /f 

4.  A.,  B.,  and  C.  were  indicted  for 
having  robbed  and  beaten  D.  ^ 
knocked  D.  down,  and  it  was  imputed 
that  B.  and  C.  stole  his  property  mwi 
his  pockets  i—Hdd,  that  if  R  •n^  C. 
stele  the  property,  and  A.  did  not  ptf- 
tidpate  in  the  robbery,  A  coold  iw 
be  convicted  of  an  aaaaolt)  s^^^ 
sault  committed  by  him  i^  ^^T^ 
pendent  assault^  unconnected ^^^ 
robbery,  but  tiiat  if  the  jury  *>ng? 
thatD.  was  not  robbed  byanyofthepn- 
soners,  but  had  been  assaulted  by  vl 
of  them,  they  might  find  all  p^^^ 
the  assault.    Beg.  v.  BameU^     ^^^ 


ATTORNEY. 
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5.  A.  pnt  cantharides  into  ram,  and 
ive  it  to  B.  to  drink.     B.  drank  it, 

.ot  knowing  that  the  cantharides  was 

^:x=i  the  mm,  and  became  ill: — Hdd^ 

'tJKiat  A.  was  neither  indictable  for  an 

^■-saault^   nor  for   a   misdemeanor  at 

«soininon  law.     Reg,  v.  Hanaon^    912 

6.  Prosecutrix  and  witnesses  were 
T^onnd    by   recognisance    to    appear 

x^gainst  a  prisoner  at  the  assizes,  on  a 
<:harge  of  felony.  By  the  advice  of 
counsel,  instead  of  an  indictment  for 
felony,  an  indictment  was  preferred  for 
a  misdemeanor  at  common  law,  on 
mrhich  no  costs  could  be  allowed.  The 
judge  made  an  order  for  the  expenses 
of  the  attendance  of  the  prosecutrix 
and  witnesses.  Ibid* 

ASSUMPSIT. 
See  Contract. — ^Pleading,  2. 

ATTESTING  WITNESS. 
See  Evidence,  22. 

ATTORNEY. 

See  Forgery,  5,  6. — Railway.  8. 

1.  In  an  action  by  A.  and  B.,  who 
were  attomies,  against  surveyors  of 
highways  of  a  parish,  for  business 
done  in  procuring  an  order  of  magis- 
trates to  divert  highways  in  the  par- 
ish, and  on  an  appeal  against  that 
order,  it  appeared  that  A.  and  B.,  in 
their  bill,  charged  for  drawing  a  reso- 
lution of  a  parish  meeting  held  before 
the  order  was  applied  for,  which  reso- 
lution stated  that  the  order  was  to  be 
applied  for  ''  cA  tite  instance  cmd  at  the 
expense  of  the  B.  cmd  G.  Rmlwwy 
Compcmy:'' — Held,  that  A.  and  B. 
must  be  considered  to  have  under- 
taken the  business  on  those  terms, 
unless  there  was  an  express  employ- 
ment of  them  by  the  defendants,  and 
on  their  credit,  of  which  there  ought 
to  be  direct  proof.     Spurrier  v.  Allen, 

210 


2.  A  member  of  a  committee,  form- 
ed for  the  purpose  of  promoting  an 
improvement  bill  in  Parliam.ent,  is  not 
liable  to  the  solicitor  of  the  committee, 
for  work  done  by  him  for  the  com- 
mittee as  such  solicitor,  before  he  be- 
came a  member  of  the  committee. 
Brenmer  v.  CfMmberlai/^ne,  5  GO 

3.  If  the  attorney  of  a  lessor,  who 
is  not  attorney  for  the  lessee,  prepare 
the  lease,  the  lessor  is  the  person  lia- 
ble to  pay  the  attorney  for  it,  and  the 
lessor  can  recover  over  against  the 
lessee ;  and  this  is  so  whether  the  les- 
see takes  up  the  lease  or  refuses  to  do 
so.     Baker  v.  Meryioeather,  737 

4.  A.  applied  to  his  attorney,  who 
was  not  attorney  of  B.,  to  prepare  an 
assignment  of  a  lease  to  B.  The  at- 
torney recommended  an  underlease,  to 
which  A.  objected,  as  being  more  ex- 
pensive:— the  attorney  said,  "You 
won't  have  to  pay  it,  for  the  lessee  al- 
ways pays  for  the  lease."  A.  gave 
instructions  for  an  underlease,  and  his 
attorney  prepared  it,  but  B.  would  not 
take  it  up  or  pay  for  it : — Held,  that 
A.  was  liable  to  his  attorney  for  the 
expenses  of  preparing  the  underlease. 

Ibid. 
5.  If  an  action  be  brought  on  an  at- 
torney's bill,  and  (after  action  brought) 
it  be  taxed,  on  the  application  of  the 
defendant,  without  anytfuing  being  in- 
serted in  the  order  to  tax  as  to  the 
question  of  liability : — SemUe,  that  the 
defendant  could  not  afterwards  deny 
his  liability;  but,  if  in  the  order  power 
was  reserved  to  the  defendant  to  amende 
his  pleas  after  the  taxation,  he  might 
still  deny  his  liability,  by  so  pleading 
as  to  raise  that  question.  Ibid. 

AUTREFOIS  ACQUIT. 
See  Rape,  2. 

BANKER'S  CHEQUE. 
See  Bill  op  Exchange,  5. 
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BANKRUPT. 


BILL  OP  EXCHANGE. 


BANKRUPT. 

See  EviDEKCB,  27. — ^Witness,  8. 

1.  The  felony  of  not  surrendering 
at  a  district  court  to  a  fiat  in  bank- 
ruptcy, under  the  stat.  5  &  6  Yict.  c. 
122,  B.  32,  is  committed  at  the  pkce 
where  the  district  court  is  situate;  and 
an  indictment  for  this  offence  cannot 

.  be  sustained  in  a  different  county  in 
which  the  person  was  a  trader,  or  in 
which  he  committed  an  act  of  bank- 
ruptcy.    Beg.  V.  MUner,  310 

2.  A  fiat  in  bankruptcy  had  issued 
against  J.  D.,  directed  to  the  district 
court  of  bankruptcy  at  M.,  where  there 
were  two  commissioners,  Mr.  J.  and 
Mr.  S.,  to  whom  the  fiats  were  allot- 
ted in  rotation.  This  fiat  was  allotted 
to  Mr.  J.  The  oourt  was  all  in  one 
building,  and  the  name  of  the  com- 
missioner to  whom  each  fiat  was  al- 
lotted was  posted  up  at  the  court 
The  sunmiona  granted  by  Mr.  J.  for 
the  surrender  of  J.  D.,  called  on  him 
to  surrender  ''  at  the  district  oourt  of 
bankruptcy  in  M.**  It  waa  proTed 
that  he  did  not  surrender  to  Mr.  J., 
either  at  the  M.  court  or  anywhere 
else: — Held  sufficient  proof  of  non- 
surrender,  without  shewing  that  he  did 
not  surrender  to  Mr.  S.,  the  other  com- 
missioner:— Held,  also,  that  the  sum- 
mons was  good,  although  it  did  not 
expressly  inform  the  prisoner  that  the 
fiat  had  been  referred  to  the  M.  dis- 
trict court  of  bankruptcy,  and  did  not 
contain  an  allegation  that  the  prisoner 
had  been  didy  adjudged  a  bankrupt  at 
that  court     Beg.  ▼.  DeaUry,         521 

3.  Where,  in  an  action  by  the  as- 
signees, the  bankrupt  was  not  called 
as  a  witness,  but  a  witness  was  ex- 
amined as  to  certain  statements  of  the 
bankrupt,  with  respect  to  his  afibirs: — 
Hdd,  that  the  evidence  was  admis- 
sible.    Bdcker  v.  Brake,  658 

4.  Where  a  creditor  under  the  fiat 
Was  produced  as  a  witness: — Held, 
that  nis  evidence  was  inadmissible. 

Ibid. 


BARON  AND  FEME. 

S^  COTSKTXJIUB. — ^HUSBAHD  A31> 

Wipe. 

BARRISTER. 
See  AxuBsn. 

BASTARDY. 
S^  FniATiOK  (Obdeb  op). 

BEGIN  (RIGHT  TO). 
See  CoTEBTUBK,  1,  5. — ^Replica- 

TIOH,  1. 

BIGAMY. 

1.  In  a  case  of  bigamy,  where  the 
first  marriage  was  solenmiaed  in  a 
chapel,  it  is  necessary  to  shew  either 
that  the  chapel  was  one  in  which  banns 
had  been  usually  published  before  the 
Stat  26  Geo.  3,  c.  33,  or  that  the  cha- 
pel was  built  and  oonsecnted  after 
that  act>  and  before  the  stat  6  Geo.  4, 
c.  92;  and  proof  that  marriages  have 
been  solemnised  there  for  the  last 
twenty  years  is  not  sufficient  for  this 
purpose.     Reg,  t.  Bcwen,  227 

2.  In  a  osBe  of  bigamy  there  ought 
to  be  some  proof  of  the  first  marriage 
beyond  the  mere  statements  of  the 
prisoner  while  in  custody;  tberefore, 
where  a  man  went  to  a  police  statioD 
and  stated,  that  he  had  committed 
bigamy,  and  when  and  where  the  first 
marriage  took  place,  and  while  in  cus- 
tody signed  a  statement  to  the  same 
effect,  tiie  judge  thought  this,  though 
eome  evidence  of  the  first  marriage, 
was  not  sufficient^  and  so  tdd  &e 
jury.     Beg,  y.  Dcmid  Flaheriy,    782 

BILL  OP  EXCHANGK 

1.  In  assumpsit  on  a  bill  of  ex- 
change by  indorsee  against  acceptor, 
the  defendant  pleaded  non-assumpsit: 
— Held,  that  tne  cause  could  not  be 
tried  on  this  plea,  and  the  jury  bong 
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worn,  the  plaintiff  took  a  verdict  for 
be  amounts  of  the  bill  and  interest, 
without  cckUing  any  witness,  but  the 
b\\\  ijraa  put  in,  and  it  waa  held,  that 
the  defendant's  handwriting  of  the  ac- 
ceptance ^was  admitted  on  the  record. 
Necde  v.  :ProdU/r,  456 

2.    I£  the  holder  of  a  dishonoured 
\>VV\   Bends   a  messenger  once,  in  due 
time  and  during  business  hours,  to  the 
place  of  bufiiness  of  a  party  who  is  en- 
titled to  receive  notice  of  the  disho- 
nour of  such  bill,  for  the  purpose  of 
giving  such  notice,  and  there  be  no 
one  in  attendance  to  receive  it,  that 
\a  equivalent  to  a  verbal  notice  of  dis- 
honour.     AUefn,  V.  Edmom<m,       547 
3.  Where  an  agent  is  authorised  to 
indorse  the  name  of  hia  principal,  he 
may  do  so  by  the  instrumentality  of 
a  \hird  party.     L<yrd  v.  Hall,        698 

4.  A  written  acknowledgment  of  a 

loan,  accompanied  by  an  undertaking 

to  repay  it,  cannot  be  read  in  evidence, 

unless  stamped  as  a  promissory  note. 

Graham  v.  Cox,  702 

5.  In  an  action  by  assignees,  proof 
tliat  a  cheque  for  a  certain  sum  in  de- 
fendant's favour  was  drawn  by  the 
bankrupts  upon  their  bankers,  and 
that  the  amount  thereof  was  placed 
by  their  bankers  to  the  defendant's 
credit,  is  no  evidence  to  go  to  the  jury 
of  a  loan  of  money  to  the  defendants 
by  the  bankrupts.  Ibid, 

6.  It  is  no  variance  that  an  instru- 
ment d^cribed  in  the  declaration  as 
a  promiasoiy  note  payable  to  bearer, 
was,  in  fact,  payable  to  the  maker's 
own  order,  and  indorsed  over.  Evi- 
deoce  of  the  transference  of  such  an 
instnunent  to  the  plaintiff  is  not  ne- 
cessaiy.     Masters  v.  BanretSy        715 

7.  The  existence  of  a  blot  after  the 
first  indorsement  on  such  an  instru- 
ment does  not  render  it  obligatory  on 
the  plaintiff  to  prove  that  tiiere  was 
no  special  indorsement.  Ihid, 

8.  On  an  issue,  that  a  promissory 
note  given  for  an  illegal  consideration 
WM  transferred  to  the  plaintiff  after 


it  was  due,  the  onus  probandi  that  it 
was  transferred  before  it  became  due 
does  not  rest  on  the  plaintiff.     Ibid. 

9.  The  Court  wiU  amend  a  plea, 
alleging  that  a  promissory  note  was 
given  "  for  money  lost  to  one  J.  G., 
by  playing  at  a  certain  illegal  game, 
to  wit,  the  game  of  blind  hooky,"  by 
inserting  the  words  "  and  others*' 
after  "  J.  O."  and  by  substituting  the 
word  "  hazard  "  for  "  blind  hooky." 
And  the  plea,  as  thus  amended,  is  not 
demurrable  for  omitting  the  names  of 
the  parties  to  whom  ^e  money  was 
lost.  Ihid. 

10.  In  a  declaration  by  holder 
against  maker  of  a  cheque  on  a  bank- 
er, it  was  alleged,  that  the  defendant 
had  notice  of  the  dishonour  of  the 
cheque,  which  was  denied  by  the  plea : 
— Hdd,  that  this  allegation  would 
not  be  supported  by  proof  that  the 
drawer  had  no  effects  in  the  hands  of 
the  banker,  although  this,  if  alleged 
in  the  declaration,  would  have  excused 
the  want  of  notice  of  dishonour ;  but 
on  these  facts  appearing  from  the 
opening  of  the  plaintiff's  counsel  at 
the  trial,  the  judge  postponed  the 
trial,  and  gave  the  plaintiff  leave  to 
amend,  on  payment  of  the  costs  of 
the  day  and  the  costs  of  the  amend- 
ment.    Jackson  v,  CarrvngUyii,      750 

11.  Where  notice  of  the  dishonoiu: 
of  a  bill  was  given  in  terms  that  im- 
plied the  parties  giving  the  notice 
were  the  holders,  and  the  actual  hold- 
er afterwards  adopted  them  as  his 
agents: — Hdd,  that  the  notice  was 
sufficient, — Qiueref  Lysaght  r.  Bry- 
only  1016 

BROKER. 

See  Witness,  3. 

BURGLARY. 

On  the  trial  of  an  indictment  for 
a  burglary,  it  appeared  that  adjoining 
to  the  prosecutor's  dwelling-house  was 
a  kiln,  one  end  of  which  was  supported 
by  the  end  wall  of  the  dwelling  bouse ; 
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vkd  that  adjoining  to  the  kiln  w«b  a  ' 
dairr,  one  end  of  whidiwaa  supported  , 
by  the  end  wall  of  the  kihi.     Theie  • 
was  no  internal  oomnumication  from  { 
the  dwelling-hoose  to  the  dairy,  and  j 
the  ruo&  of  the  dwdling-honse,  kiln, 
and  dairy  were  of  difieie&t  heights: —  | 
HMy  that  the  dairy  was  not  a  part  of 
the  dwelting-hoQse,  and  that  a  bur- 
glary could   not  be  eommitted    by 
breaking  into  it     JSe^.  t.  ffifff^  322 

BURNING. 
SeeAsaov. 

CANTHAKIDES  (ADMrNISfTEE- 
ING), 

See  Assault,  5. 

CAKRIER. 

See  Railway  and  Railway  Cox- 
PAWY,  9, 10,  11. 

1.  I(  in  an  action  against  a  carrier 
for  the  loss  of  a  parcel,  the  defendant 
plead  that  it  was  not  delivered  to  him 
to  be  carried,  it  is  sufficient  for  the 
plaintiff  to  shew  that  it  was  delivered 
to  a  person  and  at  a  house  where  par- 
cels were  in  the  habit  of  being  left  for 
this  carrier,  and  it  is  immaterial  whe- 
ther this  person  was  paid  any  money 
or  not ;  and  in  such  an  action  the  per- 
son who  so  left  the  parcel  may  be 
asked,  on  cross-examination,  what  di- 
rection was  on  the  parcel.  BurreU  r. 
Northy  680 

2.  Form  of  plea.  Ilnd. 

CASES  RESERVED. 
See  Crown  Cases  Resebved, 

CHATTEL. 

A  railway  Jacket  is  a  ''  chattel,'*  and 
the  obtaining  of  it  by  fiabe  pretence 
from  a  servant  of  the  company,  so  as 
to  enable  the  holder  to  travel  on  the 
line,  is  an  obtiuning  a  chattel  by  false 


CHURCH-RATE. 

|»etenoe,  within  the  atat.  7^8  Gca 
4,  c  29,  s.  53,     Beg.  r.  BmdUm,  917 

CHEATS. 
Sec  False  Fsbtemce. 

CHEQUE. 
See  Bill  of  'Exckasom,  5. 

CHILD  (ABANDONING). 

See  MlSDEMEAKOB,  2. 

CHURCH-RATE. 

1.  An  indictment  for  disobedience 
of  an  order  of  justices  for  payment  of 
a  church-rate,  alleged,  in  pre&t(»y  al- 
legations, that  the  rate  was  "dviij 
made,"  ''  duly  allowed,"  and  that  the 
defendant  was  "duly  rated:" — B^<i 
sufficient^  without  stating  the  heU 
which  constituted  the  due  maloDg, 
&c,  because  this  was  matter  of  in- 
ducement only : — Udd  aleo,  that  as, 
on  a  sufficient  complaint  on  oath  by 
the  churchwardens,  the  justices  would 
have  had  jurisdiction  to  make  the  or- 
der, these  all^ations  were  unneces- 
sary.    Beg.  T.  BiduxU^  o6i 

2.  In  such  an  indictment,  it  is  not 
necessary  to  aver  tiiat  the  churdi- 
wardens  were  authorised  to  collect  and 
receive  the  rate  when  they  demanded 
it,  if  it  be  averred  that  they  were  so 
at  the  time  when  tiie  defendant  re- 
fused and  n^lected  to  pay  it,  which 
is  the  offi^nce;  nor  is  it  any  valid  ob- 
jection to  such  an  indictment,  that,  in 
stating  the  warrant  to  appear,  it  is 
alleged,  that,  in  the  warrant,  "  it  is 
recited  as  is  therein  recited,"  as  enough 
of  the  warrant  would  be  stated  with- 
out mentioning  the  redtaL  Ibid 

3.  In  such  an  indictment,  an  alle- 
gation that  the  justice  made  his  war- 
rant whereby  he  did  summon,  con- 
vene, and  require  the  defendant  to  ap- 
pear, &c.,  sufficientiy  shews  that  the 
warrant  was  addressed  to  the  defend- 
ant»  and  it  is  not  neoessaiy  to  aver  in 
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e  indictment  that  the  warrant  was 
rved  a  reasonable  time  before  the 
y  of  appearance.  Ibid. 

4.  It  ia  also  no  objection  that  the 
tier  is  not  averred  to  have  any  date; 
either  is  it  that  there  is  no  averment 
lat  the  rate  ^waa  in  force  when  the 
rder  was  made,  if  it  be  averred  that 
:  continued  in  force  at  the  time  of 
lie  indictment.  Ibid, 

5.  In  such  an  indictment  it  is  not 
lecessary  to  set  out  the  order  verba- 
Am.  Ibid. 

6.  Form  of  indictment.  Ibid, 

7.  A  warrant  of  distress  for  church- 
rate,  wbidh  does  not  specify  the  time 
at  which  the  distress  is  to  be  sold,  is 
bail;  and  the  rescue  of  a  distress, 
taken  under  such  a  warranti  is  no  of- 
fence.    Heg.  y.WiUiama,  1001 

COMMENCEMENT   OF   PROSE- 
CUTION. 
See  NioHT  Poaching,  1. 


COMMUNICATION 
LEQED). 

See  Libel,  1. 


(PRIVI- 


CONCEALMENT  OF  BIRTH. 
A  woman  who  was  delivered  of  a 
child,  which  died  soon  after  its  birth, 
concurred  with  her  paramour  in  en- 
deavouring to  conceal  the  birth,  and 
he,  in  consequence  of  her  persuasion, 
she  remaining  in  bed,  took  the  body 
and  buried  it  in   a  field,  intending 
thereby  to  conceal  the  birth : — Held, 
that  she  could  be  convicted  of  endea- 
vouring to  conceal  the  birth,  under 
the  Stat.  9  Geo.  4,  c.  31,  s.  14,  and  he 
o{  counselling,  aiding,   and  abetting 
her  in  the  offence,  under  sect.  31  of 
the  same  statute.    Heg,  v.  Bird,    817 

CONFESSION. 
See  Bigamy,  2. 
1.  A.  was  indicted  for  stealing  a 
BhiUing  which  had  been  previously 


marked  and  put  into  a  till.  A  con- 
stable found  the  shilling  in  his  posses- 
sion, and  asked  him  if  he  had  any 
more  money  of  Mr.  S.'s  about  him. 
The  prisoner  produced  .some  half- 
crowns,  and  then  made  a  statement : 
Held,  that  this  statement  was  not  re- 
ceivable in  evidence,  on  the  ground 
that  it  related  to  another  and  distinct 
felony.     Heg,  v.  Butler,  221 

2.  A  married  woman  was  appre- 
hended on  a  charge  of  felony,  and  her 
husband,  in  the  presence  of  the  con- 
stable, held  out  an  inducement  to  her 
to  confess.  She  then  made  a  state- 
ment : — Hdd,  that  it  was  not  receiv- 
able in  evidence,  as  an  inducement 
held  out  in  the  presence  of  the  con- 
stable was  the  same  in  effect  as  if  it 
had  been  held  out  by  him.  Reg,  v. 
Laugher,  225 

3.  Where  stolen  goods  are  found  in 
a  man's  house,  and  his  wife  in  his  pre- 
sence makes  a  statement  exonerating 
him  and  criminating  herself;  aefinble, 
that,  with  respect  to  the  admissibility 
of  this  statement  in  evidence  against 
her,  it  may  be  a  question  whether  the 
doctrine  of  presumed  coercion  does 
not  apply.  Ibid, 

4.  A  statement  made  by  a  prisoner 
before  suspicion  attaches  to  him,  and 
before  search  made,  in  order  to  ac- 
count for  his  possession  of  property, 
which  he  is  afterwards  charged  with 
having  stolen,  is  admissible  as  evi- 
dence for  him.   Reg.  v.  Abraham,  550 

5.  SeiiMe,  that,  before  a  statement 
made  by  a  prisoner  in  the  presence  of 
and  duly  signed  by,  the  committing 
magistrate,  can  be  received  in  evi- 
dence against  him,  proof  must  be  given 
that  he  was  cautioned  in  the  manner 
provided  by  the  11  &  12  Vict.  c.  42, 
s.  18,  de]t4yi*8  any  declaration  to  that 
effect,  contained  in  the  caption  of  the 
statement  itself.    Reg.  v.  Uigeon,  7G9 

6.  In  order  to  exclude  evidence  of 
^a  prisoner  s  confession,  it  must  ap|)ear 

affirmatively  that  some  inducement  to 
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confess  was  held  oat  to  bim,  by  or  in 
the  presence  of  some  one  haTing  an- 
thoritr.     B^.  V.  Gamer,  920 

7.  In  snch  a  case  it  does  not  torn 
on  what  maj  have  been  the  predse 
words  nsed,  bat  in  each  case  it  is  for 
the  judge  to  consider,  before  be  re- 
ceives or  rejects  the  evidence,  whether 
the  words  osed  were  sach  as  to  oon- 
vey  to  the  mind  of  the  person  address- 
ed an  intimation  that  it  will  be  better 
for  him  to  confess  that  he  committed 
the  crime,  or  worse  for  him  if  he  does 
not.  Ibid. 

8.  If  a  confession  be  received  in  evi- 
dence, it  not  appearing  that  any  in- 
dacement  had  been  held  oat^  bat,  at  a 
later  period  of  the  trial,  it  appear  that 
sach  an  -indncement  was  held  oat  be- 
fore the  makings  of  the  confession  as 
would  render  it  inadmissible,  the  judge 
will  strike  the  evidence  of  the  confes- 
don  out  of  his  notes,  and,  if  there  be 
no  other  evidence,  direct  an  acqaitt^L 

Ibid. 

CONTRACT. 

1.  An  auctioneer  entered  into  an 
agreement  on  behalf  of  A.  to  sell  cer- 
tain premises  to  R,  withoat  having 
communicated  to  A.  that  K  was  in 
treaty  for  such  premises.  A.  had  him- 
self previously  sold  the  premises  to 
another  party,  and  therefore  could  not 
fulfil  the  contract  so  made  with  B. ; 
whereupon  R  sued  A-  for  non-fulfil- 
ment of  his  contract: — HMy  that, 
under  these  circumstances,  R  was  not 
entitled  to  recover  damages  for  the  loss 
of  his  bargain.     Tyrer  v.  Khtg,    149 

2.  If  a  broker  enter  into  a  contract 
for  an  ondisclocted  piincipaL,  the  lat- 
ter may  sue  on  such  contract  in  his 
own  name;  and  a  rule  of  the  Ex- 
change, on  which  the  contract  was 
made,  which  declares  that  a  contract 
made  by  a  bn^ker  for  an  undi^^rlosed 
principal,  shall  be  regarded  as  the 
contract  of  the  broker  only,  docs  not 
control  this  right,  even  although  the 


principal  was  eogniaaiit  of  such  rule. 
Humphrey  r.  Luoom,  lof 

3.  The  plaintifi  declared  ob  a  cod* 
tract  by  the  defendanta  to  parcha&e 
certain  iron  of  the  pUmtilb,  aDepb^ 
a  promise  by  the  <£efeiidaiitB,  ^^^ 
if  the  delivery  of  the  aaid  iron  riiooid 
not  be  reqioired  by  the  defendants  oq 
or  before  the  30th  daj  <tf  April,  l^tO 
the  said  iron  was  to  be  piod  Sat  bj 
the  defendants  on  the  day  and  yev 
last  aforesaid;"  and  sreniiig  that  the 
plaintiff  had  alwmjB  been  ready  acd 
willing  to  defirer  the  said  iron  i:: 
tenns  of  the  contract;  thai  the  3>*tl 
of  April  was  past  before  the  ooo- 
menccment  of  the  suit;  hut  that  the 
defendants  had  not  paid  %o/t  the  iro^- 
Eddy  firsts  that,  under  the  svenaat 
of  readiness  and  wilfingnesi  to  delx  w 
the  iron,  the  plaintiffs  were  not  bocD«: 
to  shew  that  any  specifie  iron  had  bees 
appropriated  by  them  for  that  pur- 
pose; and,  seoMMfly,  that  the  plain- 
tifis  were  entitled  to  reeu%er  on  tie 
above  contract  the  foil  priee  of  the 
iron,  and  not  merdty  the  damages 
which  they  had  snstained  by  the  Jtr- 
fendants*  bre«di  of  contract  Ihin-^* 
T.  Gr^sUy  1  'n5 

4.  Ijt  An  indoTBementy  written  and 
signed  after  the  agreement  to  which 
it  was  annexed,  purported  to  goaian- 
tee  the  performance  ^  the  covcoants 
and  conditions  of  that  agreement,  \xX 
there  was  evidence  to  abew  that  the 
guarantee  was  from  the  first  agreed 
on  between  the  parties: — Hdi,  that 
the  agreement  and  nbseqoent  indorse- 
ment formed  bat  one  entire  ccwtnct. 
and  that,  therefore^  the  latter  did  iwi 
require  a  separate  consideration, 

tndly.  It  being  part  of  the  agree- 
ment that  the  jdamtiff  shoold  pay  tbe 
first  instalment  of  a  certun  som  on  • 
given  day : — HM^  that  a  lerM  agite- 
ment  to  postpone  the  day  was  soffi* 
dent 

3n£y.  It  being  one  of  the  eovenanU 
in  the  agreement  that  the  hndlotd  of 
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certain  public-house  would  accept 
:ie  plaintifir  as  tenant,  the  declaration 
lleged  that  the  landlord  had  refused 
3  to  accept  him: — Udd^  that  the 
lain  tiff  was  not  required  to  prove  that 
be  individual  who  acted  as  the  land- 
>rd  was  the  real  owner  of  the  pre- 
iiises  or  his  authorised  agent.  dM- 
am  V.  Shcnder,  261 

5.  In  assumpsit  for  the  price  of, 
.nd  the  setting  up  of  a  ''fourteen 
lorse-power  steam-engine,"  "  the  last 
nstalment  to  be  paid  two  months  af- 
er  its  completion,**  it  appeared  that 
:be  degree  of  power  in  the  engine  de- 
ivcred  was  not  equal  to  the  power 
oaentioned  in  the  contract,  and  im- 
[>roTements  and  alterations  were  made 
by  the  plaintiff  from  time  to  time  till  the 
action  was  brought: — Hdd,  1st,  that 
common  counts  would  lie ;  2ndl7,  that 
the  term  "completion**  did  not  apply 
to  the  mere  making  of  improvements 
and  alterations;  3raly,  that  the  de- 
gree of  power  of  the  engine  was  a  ma- 
terial part  of  the  contract.  PwrBOfM 
V.  Saadber,  266 

6.  Where  H.  contracts  to  furnish 
R.  with  a  reasonable  quantity  of  work, 
at  a  fixed  rate  of  wages,  and  R.  is 
bound  not  to  work  for  any  other  per- 
son or  persons  for  a  period  of  seven 
years : — Hddy  that  there  is  a  mutual- 
ity of  contract  implied,  and  that  H. 
would  be  bound  to  fiimish  work  for 
the  whole  period  of  seven  years.  Uwrt- 
ley  V.  Cumming8f  433 

7.  In  an  action  for  work  and  la- 
bour, where  there  had  been  a  breach 
of  contract  on  the  part  of  the  plain- 
Uff: — Held,  that,  under  the  common 
counts  he  could  not  recover  a  quantum 
meruit,  nor  prove  that  his  breach  of 
contract  arose. from  the  defendant's 
default,     Kewle^j  v.  Stokes,  435 

8.  A  letter,  setting  forth  the  terms 
of  a  contract  contained  in  another  let- 
ter between  the  same  parties,  is  evi- 
dence to  go  to  the  jury  of  the  original 
contract.     Ndscn  v.  Patrick,        641 

9.  Where  the  words,  "  termsi  cashi** 


are  inserted  in  a  contract,  payment  on 
delivery  is  not  a  condition  precedent. 

Ibid. 

10.  Where  a  thinff  is  to  be  done  in 

a  reasonable  time,  the  reasonableness 

of  the  time  is  a  question  wholly  for 

the  jury.  Ibid, 

CONVICTION  (PROOF  OF). 
See  Evidence,  D,  13. 

COPYRIOHT. 

1.  In  an  action  for  infringement  of 
copyright  in  a  foreign  work,  therewas 
a  contemporaneous  publication  abroad 
and  in  this  country : — Hdd,  that,  not- 
withstanding, plaintiff  was  entitled  to 
recover.     Cocks  v.  Pwrday,  269 

2.  In  an  action  for  the  infringe- 
ment of  copyright,  by  merely  publish- 
ing a  work,  printed  and  caused  to  be 
printed  by  others,  knowledge  of  the 
copyright  so  infi:inged  on  must  be 
proved.    Leader  v.  Strange,        1010 

CORN  TRADE. 
/S(0eCT78Tox  OF  Trade. 

CORPORATE  TOWN. 
SeeTBiAL. 

CORPORATION. 
See  False  Akswbb. 

COSTS. 
See  Assault,  6. 

1.  The  Stat.  43  Eliz.  c.  6,  s.  2,  which 
authorises  the  judge  to  grant  a  certifi- 
cate to  deprive  the  plamtiff  of  costs, 
where  less  than  40«.  damages  are  re- 
covered, is  stiU  in  force  as  to  actions 
on  promises,  e.  g.  in  actions  for  breach 
of  promise  of  marriage.  Townsend  v. 
Sims,  381 

2.  After  nonsuit  in  ejectment,  where 
the  defendant  did  not  appear,  a  judge 
at  Nisi  Prius  cannot  certify  for  the 
costs  of  a  witness  for  lessor  of  plaintiff^ 
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COYERTURR 


CROSS-EXAMINATION. 


who  attends  to  prove  handwriting  to 
a  document,  though  the  order  of  a  judge 
at  Chambers,  made  under  Reg.  Gen. 
HiL,  4  Will  i,  Part  1,  Rule  30,  has 
ordered  tho6e  costs  to  be  piud,  ^*  what- 
ever the  result  of  the  cause.*"  Doe  du 
Mertdith  v.  Saptfordj  30 

COUNSEL. 
See  Abbbst. — Quken^s  Counsel. 

COUNTY  COURT. 

Set  NoncK  op  Actiok. 

Thehi^  bailiff  of  L.,  who  has  trans- 
ferred a  warrant  to  the  high  bailiff  <^ 
S.,  is  not  responsible  for  acts  after- 
wards done  under  colour  of  such  war- 
rant    SmUhy.Pritdiard,  699 

COUNTY  PALATINR 

Where  the  sheriff  of  the  counfy  pa- 
latine of  Lancaster  was  sued  in  trover 
for  goods  aUeged  to  have  been  wrong- 
fully seized  and  sold  under  an  execu- 
tion; and  the  defence  was,  tliat  the 
plaintiff  claimed  the  goods  by  virtue 
of  an  assignment  which  was  void  as  | 
against  creditors: — ^Z/f/</,  that  the  she-  ! 
riff  could  take  advantage  of  this  de- 
fence without,  as  in  ordinary  cases, 
shewing  his  authority  by  proof  of  the 
writ,  and  that  proof  of  the  mandate  to 
him  firom  the  Chancellor  of  tlie  county 
was  sufficient  for  tliat  purpose.  Ogdeti 
V.  HeskeiJi,  772 

COURT  (COUNTY). 
See  County  Cockt. 

COYERTURE. 

1.  In  an  action  of  debt  for  goods 
sold,  in  which  the  defendant  pleads  her 
coverture,  and  the  pkintiff  in  his  re- 
plication denies  the  coverture,  and 
there  be  no  other  issue,  the  defendant 
must  begin.    Woaigate  v.  FoUe,    457 

2.  On  tliis  issue  the  person  who  is 
alleged  in  the  plea  to  be  the  husband 
of  the  defenduit,  is  not  a  competent 


vdtness  for  the  defimdant  to  prove  kis 
marriage  with  her.  IhitL 

3.  On  this  issue,  proof  thai  the  de- 
fendant and  the  person  allied  in  tLf 
plea  to  be  her  husband  have  oohabiuri 
together  as  husband  and  wife  for  focr 
years,  is  some  evidence  of  the  mamn^ 
which  the  judge  will  leave  to  the  jnij. 

Ilk 

4.  On  a  plea  of  covertnre,  in  order 
to  prove  the  defendant's  husband  slire. 
a  witness  stated  that  he  knew  the  hmti- 
writing  of  a  person  of  the  same  lanjt. 
and  had  corresponded  with  him,  ac J 
had  received  a  letter  fix>m  him  since 
the  action,  and  that  he  knew  that  per- 
son to  be  the  same  person  who  ins 
the  husband  of  the  defendant^  as  he  lud 
seen  the  marriage  register  of  tiw  de- 
fendant (of  whi<i  he  produced  an  ex- 
amined copy),  and  the  agnatore  to  h 
was  of  the  handwriting  of  his  corre- 
spondent:— Heldy  that  this  CTidence 
was  receivable,  although  the  marruge 
register  was  not  produced  on  the  trial 
S€iyer\.Gloe9op,  S04 

5.  In  an  action  on  a  prcnnissocj 
note,  in  which  the  defendant  pkaii* 
coverture,  and  the  plaintiff  takes  issnie 
on  that  plea,  the  defendant  has  the 
right  to  begin ;  although,  as  the  n<^^ 
did  not  bear  interest  on  the  hoe  of  it 
the  plaintiff  cLumed  interest  in  tbe 
shape  of  damages.  Cannainv.Fearmfr, 

6.  On  these  pleadings  it  lies  on  tlie 
defendant  affirmatively  to  prove  the 
coverture ;  and  if  she  does  so,  it  )9  i>o 
answer  to  the  defence,  that,  at  the  time 
of  the  making  of  the  note,  she  repre- 
sented herself  to  be  a  widow.      /^ 

CROSS-EXAMINATION. 
See  EviDENCB,  29. 
1.  The  mere  &ct  of  counsel,  irhikt 
cross-examining  a  witness,  putting  * 
document  into  the  witnesses  hand,  aoif 
asking  him  whether  it  is  in  his  huiA' 
writing,  does  not  entitle  the  oppo^to 
counsel  to  see  such  document    But 
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opposite  counsel  has  a  right  to  see 
Aooixxnent,  before  the  cross-exam- 
^S^  ootMisel  proceeds  to  found  any 
?stiioxi.  on  the  document  itself.  Cope 
T^^^'f'n^s  Haven  Bock  Campani/,  757 
^-  Oxi  the  trial  of  a  prisoner,  his 
:uxsei  may  ask  a  witness  for  the  pro- 
ration, whether  he  did  not  make  a 
rt»iix  statement  whilst  under  cross- 
Amixi&tion  before  the  magistrates, 
Lliou^li  the  depositions  contain  no 
>te  o£  such  cross-examination.  Beg, 
Cf^rH^^  763 

^-    Witnesses  were  examined  before 
magistrate  on  a  charge  of  felony,  and 
vltxutes  of  their  evidence  taken  down; 
bese  ininutes  were  sent  to  the  office 
f  the  magistrate's  clerk,  and  his  clerk, 
Ar.  T.,  drew  up  depositions  from  the 
uinutes  and  from  questions  he  asked 
L\i^  witn^es: — Hdd,  that,  on  cross- 
examination,  a  witness  might  be  asked 
%vhat  be^  then  said  to  Mr.  T.,  without 
putting  in  the  witness's  deposition,  al- 
though it  was  proved  that  what  the  wit- 
Ti^aa  then  told  Mr.  T.  was  inserted  in 
the  witness's   deposition,   which  was 
afterwards  read  over  to  the  witness  be- 
fore the  magistrate,  in  the  prisoner's 
presence,  and  signed  by  the  witness 
and  by  the  magistrate,  and  returned 
to  the  judge.  Reg,  y,  Christopher,    994 

CROWN  CASES  RESERVED. 

1.  On  a  case  reserved  for  the  opin- 
ion of  the  judges,  counsel  can  only 
ailgne  the  question  stated  in  the  case, 
\i\>on  the  facts  stated  in  the  case,  and 
cannot  go  beyond  that;  but  if,  in  the 
statement  of  any  such  case,  any  mate- 
rial &ct  has  been  omitted,  the  counsel 
should,  before  the  time  of  the  argu- 
ment, apply  to  the  judge  who  tried  the 
case,  to  have  such  fact  inserted.  Reg, 
V.  »mith,  882 

2.  On  a  Crown  case  reserved,  the 
judges  will  hear  objections  to  the  indict- 
ment, if  they  api)ear  on  the  case  stated. 
Reg.  V.  Webb,  933 

3.  Recorders  of  borouglis  have  power 
to  reserve  cases  for  the  opinion  of  the 


judges,under  the  Stat.  11  ik  12  Vict.  c. 
78.   Reg.  y.  Masters,  930 

CUSTOM-HOUSE  AGENT. 

Where  a  custom-house  agent  entered 
into  a  custom-house  bond,  with  respect 
to  goods  consigned  to  him  by  the  plain- 
tiff, and  claimed  a  per-centage  on  the 
sum  mentioned  in  the  bond,  and  no 
contract  or  usage  for  the  payment  of 
such  was  proved: — ^J7(92i,thattheplain- 
tiff  was  not  entitled  to  any  such  per- 
centage, and  that  therefore  no  ques- 
tion, as  to  the  reasonableness  of  the 
amount  claimed,  could  be  put  to  a  wit- 
ness.    Hall  V.  Gurnet/,  644 

CUSTOM  OF  TRADE. 
See  Evidence,  8,  33. 

1.  A  custom  of  the  Liverpool  com 
market, — ^that,  when  com  is  sold  by 
sample,  if  the  buyer  does  not,  on  the 
day  the  com  is  sold,  examine  the  bulk 
and  reject  it,  he  cannot  afterwards  re- 
ject it,  or  refuse  to  pay  the  whole  price: 
— Held,  to  be  a  reasonable  custom. 
Sandera  v.  Jameson,  557 

2.  A  London  stockbroker  is  a  com- 
petent witness  as  to  the  course  of  bu- 
siness of  London  bankers.  Adams  v. 
Peters,  723 

3.  JSvidence  of  the  course  of  busi- 
ness and  custom  of  London  bankers, 
is  admissible,  to  explain  the  authority 
meant  to  be  given  to  a  London  banker 
by  a  power  of  attorney  to  sell  stock, 
sent  through  a  country  banker.    Ilnd, 

DAMAGE. 
See  Detinue,  1, 


DAMAGE  FEASANT, 
^ce  Distress,  1. 
Form  of  plea. 
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DEATH    CAUSED    BY    NEGLI- 

GENCE  (ACTION  FOR). 

See  Neouqbncb,  1,  2. 
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DESTRUCTIVE  MATTER. 


DEED. 
Ses  Eyidevce,  10,  11. 

DEER-KEEPER. 
Pulling  a  deer-keeper  to  the  ground, 
and  holding  him  there  while  another 
person  escapes,  is  not  a  heaUng  of  the 
deer-keeper  within  the  stat  7  &  8 
Geo.  4,  c.  29,  s.  29.  A  mere  haUery 
is  not  sufficient  to  come  within  this 
enactment.  There  must  be  a  healing 
in  the  popular  sense  of  the  word.  Beg. 
V.  Hal4^  326 

DELIVERY  OF  GAOL. 
See  Gaol  Deliyeby. 

DELIVERY  OF  GOODS. 

A.  gave  B.  a  written  order  for  ten 
firkins  of  butter,  which  were  to  be 
sent  to  A.  by  a  particular  carrier.  B. 
sent  by  that  carrier  twelve  firkins,  in- 
stead of  ten.  A.  refused  to  receive 
more  than  ten  firkins;  and,  as  the  car- 
rier would  not  deliver  less  than  the 
whole  number  sent,  he  refused  to  take 
the  butter  at  alL  He,  however,  drew 
a  sample  from  one  of  the  firkins : — 
Held^  that,  under  these  circumstanoes, 
there  had  been  neither  an  actual  nor 
a  constructive  delivery  of  the  butter  to 
A.,  and  consequently  no  acceptance 
thereof  bv  him,  so  as  to  sati^  the 
Statute  of  Frauds.  Gorma/n  v.  Boddy, 

U5 
DEPOSITION. 

See  Examination    before   Magis- 
trates.— Cross-examination,  3. 

1.  In  order  to  make  the  deposition 
of  a  deceased  witness  admissible  in 
evidence  against  a  prisoner  charged 
with  felony,  such  deposition  need  not 
have  a  separate  caption.  If  there  be 
a  caption  at  the  head  of  the  body  of 
depositions  taken  on  the  case,  that  is 
sufficient.     Beg,  v.  Johnson,         355 

2.  Material  evidence  may  be  given 
against  a  prisoner  on  his  trial,  in  addi- 


tion to  what  appeals,  firom  the  ^kv 
sitions,  to  have  been  given  agsinsi 
him  before  the  magistniea.  Beg.  v. 
Ward,  73. 

3.  A  d^tion  of  a  depoddoo,  wiii^i 
was  read  in  evidence  against  a  d^ 
fendant  in  a  case  of  fislse  pretence, 
stated  that  it  was  taken  on  a  chazge  ^A 
"  obtaining  money  and  other  valoiLle 
security  for  money  &om  Mr.  B^  thtii 
and  there  being  the  money  of  W.  & 
B.;  and  the  said  valuable  secnritj  £>.* 
money  being  then  and  there  the  pro- 
perty of  one  C.  R:" — Held  to  be  c» 
objection  to  its  being  reodved  in  evi- 
dence that  it  did  not  state  that  the 
charge  was,  that  the  money  was  lov- 
/at^/v%  obtained.  Beg.Y.ZangbriJffs. 

97o 

DEPOSITION    TAKEN    TTSDm 
A  JUDGE'S  ORDER 

To  render  a  deposition,  taken  be- 
fore the  Master,  under  a  judge's  or- 
der, admissible,  on  the  groond  thai 
the  witness  is  abroad,  evidence  most 
be  given  to  satisfy  the  judge  that  th^ 
witness  is  out  of  the  junsdicdcm  ol 
the  Court;  and  proof  by  a  perBon  that 
he  had  prepared  the  witness's  outfit  for 
Australia,  and  had  seen  him  start  by 
the  BUickwall  Railway  to  go  on  bosrd 
the  "  Asia,**  which  lay  at  QraTcsesd, 
bound  for  Australia,  and  that  he  hsd 
received  a  letter  from  the  witness  from 
Sheemess,  and  another  from  F!v- 
mouth,  at  both  of  which  places  the 
"  Asia,**  had  put  in,  was  held  sufficient 
for  this  purpose,  as  being  evideoee 
that  his  voyage  had  commenced  V^ 
ricae  v.  Ffinch,  1008 

DESTRUCTIVE  MATTER 

1.  Boilinff  water  is  a  '' des^uctivv 
matter"  within  the  5th  section  of  the 
Stat   1  Vict.  c.  85.      Beg,  v.  Cmir- 

Jord,  U9 

2.  A  woman  poured  boiling  water 
over  the  hce  and  into  the  ear  of  her 
husband  while  he  was  asleep,  whereby 


DETINUE. 


DISTRESS. 
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e  was  temporarily  blind  and  perma- 
ently  deaf  on  one  side: — Hddi  that 
he  mi^ht  be  convicted  of  felony  un- 
er  the  stat,  1  Vict,  c  85,  s.  5.  Ibid. 
3.  Form  of  indictment.  lUd, 


DETINUE. 

1.  Where  defendant,  after  signing 
an  acknowledgment  that  certain  scrip 
had  been  '^  lodged  in  his  hands"  by 
plalntifi^  and  was  to  be  re-delivered  to 
him  on  request,  wrongfully  detained 
ibe  scrip  for  a  considerable  time,  so 
that  its  market  value  had  been  much 
diminished,  and  did  not  re-deliver  it 
until  after  action  brought: — Hddy  that 
the  action  was  rightly  brought  in  de- 
tinue, aa  the  term  '*  lodged"  implied 
that  the  identical  scrip  was  to  be  re- 
turned; and  also,  that  plaintiff  was  en- 
titled to  more  than  nominal  damages. 
On  the  second  point  a  bill  of  ex- 
ceptions was  tendered. 

But  where  the  plaintiff  suffered  loss 
by  the  detention,  in  this,  that  he  was 
thereby  deprived  of  the  means  of  pay- 
ing up  bis  deposits,  which  would  have 
entitled  him  to  claim  an  allotment  of 
100  other  shares: — Hdd,  that  the  da- 
mage was  too  remote,  and  plaintiff 
could  not  recover.  Ardi/er  v.  Wil- 
liairuy  26 

2,  In  detinue  by  the  executor  of  N. 
against  M.,  a  banker,  for  a  policy  of 
insurance  on  the  life  of  S.,  M.  pleaded 
that  the  policy  was  not  the  property 
of  N.,  and  also  that  N.  had  /raudtt- 
lenUy  permitted  S.  to  hold  the  policy 
and  represent  that  he  was  entitled  to 
the  money  secured  by  it,  and  that  he 
<lid  so  represent  to  M.,  who  lent  him 
money  on  it     Beplication,  denying 
the  fraudulent  permission.     S.  had  in- 
sured his  own  life  in  1831,  and  by 
deed  assigned  the  policy  to  N.  in 
1832,  who  gave  notice  of  the  assign* 
ment  to  the  office,  and  imid  all  the 
premiums  afterward.     S.  retained  the 
policy  till  he  deposited  it  with  M.  on 
a  loan  of  money  in  1843:— ^e^t  first, 


that  the  property  in  the  policy  parsed 
to  N.  by  the  deed  of  1831,  although 
he  had  no  possession  of  the  policy; 
and,  secondly,  that,  though  N.  had 
been  guilty  of  negligence  in  allowing 
S.  to  retain  the  policy,  the  defendant 
had  not  proved  lus  special  plea,  unless 
the  jury  were  satisfied  that  N.  in- 
tended that  S.  should  borrow  money 
of  some  one,  and  left  the  policy  in  S.'s 
hands  in  order  that  he  might  cheat 
some  one  by  borrowing  money  on  it; 
and  the  judge  would  not  ask  the  jury 
what  they  would  have  found  if  the 
word  *^  fraudulently"  had  not  been 
inserted  in  the  plea.     I^eale  v.  MoH- 

672 


neux. 


DISTRESS. 


See  Church-rate,  7. — Landlord 
AND  Tenant,  6,  7,  10,  11. 

1.  SemNe,  that  an  animal  doing  da- 
mage to  the  freehold  b  doing  such  a 
damage  as  will  justify  the  distraining 
of  the  animal  damage  feasant,  pro- 
vided that  the  animal  be  then  actually 
doing  the  damage,  or  having  done 
some  damage,  it  be  necessary  to  de- 
tain the  animal  to  prevent  its  doing 
further  damage. 

But  if  the  owner  of  the  freehold 
seize  an  animal  which  has  done  da- 
mage to  the  freehold,  but  which  has 
ceased  doing  so,  and  it  be  not  neces- 
sary to  detain  the  animal  to  prevent 
further  damage,  and  the  owner  of  the 
freehold  detain  the  animal  and  feed  it 
for  several  days,  and  then  sell  it  for 
its  frdl  value,  the  owner  of  the  animal 
is  entitled  in  trover  to  recover  the 
full  value  of  the  animal,  without  any 
deduction  for  the  feeding,  as  the 
owner  of  the  freehold  seiz^  the  ani- 
mal in  his  own  wrong.  Warmer  v. 
Biggs,  31 

2.  Where  the  defendants  meddled 
with  and  took  an  inventory  of  the 
plaintiff's  goods,  and  gave  him  notice 
they  had  distrained  them: — Held,  that 
there  was  sufficient  evidence  to  go  to 
the  jury  of  a  conversion  of  the  goods 
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EMBEZZLEMENT. 


to  the  defendant's  own  use.     Neilau 
V.  Hcmny,  710 

DISTRESS  WARRANT. 
See  Chubch-ratb,  7. 

DISOBEDIENCE  OF  ORDER  OF 
FILIATION. 

See  Filiation  (Obdeb  op). 

DOCUMENTS  (IMPOUNDING). 
See  Impoundiko  Documents. 

EASEMENT. 
See  Foundation. 

EJECTMENT. 
See  Costs,  2. 

1.  Several  brothers  and  sisters  di- 
vided certain  property  between  them 
at  their  mother's  deaUi,  supposing  it 
to  have  been  hers,  and  verbally  al- 
lotted a  house  to  a  sister.  The  pro- 
perty really  had  been  their  deceased 
father's: — Hdd,  in  ejectment  by  the 
father's  devisee  (one  of  those  brothers), 
that  he  could  not  recover  without  a 
demand  of  possession;  and  the  de- 
mand of  possession  being  after  the 
day  of  the  demise,  the  judge  would 
not  allow  an  amendment  by  altering 
the  day  of  the  demise,  as  the  arrange- 
ment was  equitable.  Doe  d.  Losconibe 
V.  Cliford,  448 

2.  In  ejectment,  evidence  that  the 
shutters  of  the  house  claimed  were 
repaired,  and  a  wash-house  built  on 
the  premises,  and  that  this  was  paid 
for  by  W.  L,  is  evidence  to  go  to  the 
jury  of  the  seisin  of  W.  L.  Ibid, 

EMBEZZLEMENT. 

1.  Under  an  order  of  the  Poor  Law 
Commissioners,  founded  on  the  46th 
section  of  the  stat.  4  &  5  Will.  4,  c.  76, 
the  board  of  guardians  of  the  P.  Union 
appointed  A.  an  assistant  overseer  of 
a  district  in  the  union  of  which  the 


township  of  F.  formed  a  part,  tsd  his 
duty  was  to  assist  the  oveneera  of 
each  of  the  townships  of  the  ^sdict 
A.  was  paid  a  salary  by  the  guaidisfiSL 

A.  received  sums  for  poor-nte  from 
rate-payers  of  the  township  of  F^ 
which  he  ought  to  have  paid  over  to 
the  bankers  of  the  overseers  of  that 
township,  instead  of  which  he  embez- 
zled them: — ffeld^  that  A.  was  not 
indictable  for  embezzling  this  mcmej 
as  the  money  of  the  overseers,  as  be 
was  not  their  servant ;  and  that  he  was 
not  indictable  for  this  embeszlem^ot 
as  the  servant  of  the  guardians,  be- 
cause (if  he  was  their  servant)  it  waj 
not  their  money.     Be^.  v.  Toum$end, 

1G8 

2.  The  treasurer  to  the  gnarduns 
of  the  poor  of  Birmingham,  appointed 
under  the  stat  1  &  2  Will.  4,  c  1  jni. 
(local  and  personal),  is  a  serrant  of 
the  guardians,  and  as  snch  is  indict- 
able for  embezzlement   J?e^.  v.  WM, 

296 

3.  The  appointment  in  writing  of 
a  person  to  be  such  treasurer,  at  a 
yearly  salary,  requires  a  stamp.   IM 

4.  But  if  such  appointment  be  not 
receivable  in  evidence  for  want  of  a 
stamp,  a  redtal  in  a  bond  execoted  by 
him  is  sufficient  evidence  of  his  ap- 
pointment, and  his  duties  may  be 
shewn  from  the  clauses  of  the  local 
act  of  Parliament  under  whidi  he  is 
appointed.  IM 

5.  A.,  a  brewer,  sent  his  drayman 

B.  out  with  porter,  with  authority  to 
sell  it  at  fixed  prices  only.  E  sold 
some  of  it  to  C.  at  an  under-price,  and 
did  not  receive  the  money  at  the  time. 
A.  heard  of  this,  and,  unknown  to  E, 
told  C.  to  pay  R  the  amomit,  wbicsb 

C.  did,  and  B.,  when  asked  for  it  bj 
A.,  denied  the  receipt  of  the  moDej: 
— Held,  to  be  sufficient  evidence  of 
embezzlement     Beg.  v.  AtUm^     413 

6.  An  indictment  which  contsiitf 
three  charges  of  embezzlement  shoald 
not  only  aver  that  the  monies  which 
are  the  subject  of  the  charges  were  f0- 
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eivfoM  ^thin  six  monthB,  but  should 
Iso  SL^rer  that  they  were  en\bezded 
iritLklix  six  months.     Reg*  v.  Noake, 

620 
T.  Jt  was  the  duty  of  the  clerks  of 
V.  to  receive  money  on  account  of  A. 
lucL  pay  it  over  to  A.*8  superintend- 
ent^ mrhose  duty  it  was  to  pay  it  over 
:o  tbe  prisoner,  whose  duty  it  was  to 
[>&y  it  oyer  to  A.*s  cashier,  these  per- 
souls  being  all  servants  of  A.  The 
prisoner  received  money  in  this  mode 
And  embezzled  it : — Hdd  to  be  an  em- 
l>e2szlement  within  the  stat  7  <fe  8  Qeo. 
4,  c.  29,  s.  47.     Reg.  v.  Maeiers,    930 

ESCAPE. 

See  Sheriff. 

EVIDENCE. 

See  Bakkbupt,  3,  4. — Biqaht. — 
Cabrier,  1. — ^Confession. — Con- 
tract, 4,8. — Cross-Examination. 
— Custom  of  Trade.  —  Cover- 
ture, 2, 4, 6. — ^Depositions. — De- 
position UNDER  A  Judge's  Order. 
— Examination  before  Magis- 
trates. —  Malicious  Prosecu- 
tion.— Murder,  6. — New  Assiqn- 
KENT,  1. — ^Pardon. — Parish  Re- 
gister.— Perjury,  1,  2,  4,  6. — 
Seduction. — Shipping,  1,  2. 

1.  Mr.  S.,  the  managing  clerk  of 
the  plaintifiTs  attorney,  wrote  a  letter 
to  the  defendant,  addressed  to  liim  at 
his  residence,  which  letter  was  proved 
to  have  been  put  into  the  post  Mr. 
S.  proved  that  he  received  an  answer 
to  his  letter:— Zr^^,  that  the  letter 
tlius  received  in  answer  was  admis- 
sible in  evidence  without  proof  of  the 
defendant's  handwriting,  OvensUm  v. 
WUean,  1 

2.  It  was  proved  by  Mr.  S.  that  he 
received  a  letter  of  earlier  date,  and 
in  the  same  handwriting  as  the  letter 
last  before  mentioned: — Held,  that 
this  letter  was  also  admissible  in  evi- 

YOL.  II. 


dence  without  proof  of  the  defendant's 
handwriting:  and  hekl,  also,  that  a 
copy  of  a  letter  written  by  Mr.  S.,  of 
still  earlier  date,  to  whidi  the  last- 
mentioned  letter  was  an  answer,  might 
be  given  in  evidence  (the  original  not 
having  been  produced  after  a  notice 
to  produce)  without  any  proof  that 
the  original  had  been  put  into  the 
post,  or  had  reached  the  defendant 

Ihid. 

3.  Where  notice  to  produce  a  do^ 
cument  had  been  given  to  the  de- 
fendant, and  there  was  some  evidence 
that  such  document  was  in  his  pos- 
session:— Held,  that,  the  document 
not  having  been  produced  when  called 
for,  the  plaintiff  might  give  secondary 
evidence.     Robb  v.  Starkey,  143 

4.  Where  the  clerk  of  plaintiff's 
attorney  went  to  defendant's  attorney 
for  the  object  of  effecting  a  compro- 
mise, and  what  he  said  was  said  with 
the  wish  of  effecting  it : — ffeld,  that 
all  that  passed  was  privileged,  as  be* 
ing  a  negotiation  to  bring  about  a 
compromise.  Jardine  v.  Sheridan,  24 

5.  In  the  year  1845,  and  before 
ejectment  brought,  lir,  N.  applied  to 
Mr.  W.,  who  was  afterwards  attorney 
for  the  defendant  in  the  ejectment,  to 
demand  possession  of  the  property, 
and  they  had  a  conversation  x-^mmHeld, 
that,  on  the  trial  of  the  ejectment, 
evidence  of  this  conversation  was  not 
receivable ;  and,  aemble,  that  it  being 
further  proved  by  Mr.  S.,  who  re- 
ceived the  rents  of  the  property  for 
the  defendant,  that  Mr.  W.  had  been 
the  attorney  for  the  defendant  ever 
since  1841,  did  not  render  the  evi- 
dence  admissible.  Doe  d.  Hvlin  v. 
Faiersan,  216 

6.  Although  evidence  offered  in 
support  of  an  indictment  for  felony 
be  proof  of  another  felony,  that  cir« 
cumstance  does  not  render  it  inad- 
uussible  if  the  evidence  be  otherwise 
receivable.     Reg,  v.  I>089eU,  306 

7.  A.  was  indicted  for  wilfully  set- 
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ting  fire  to  a  rick,  by  firing  a  gan 
close  to  it^  on  the  29Ui  of  March : — 
Hdd,  that  evidence  that  the  rick  was 
also  on  fire  on  the  28th  of  March,  and 
that  the  prisoner  was  then  close  to  it, 
having  a  gun  in  his  hand,  is  receiv- 
able to  shew  that  the  fire  on  the  29th 
was  not  accidental,  Ibid, 

8.  By  an  agreement  between  an 
African  merchant  and  an  Afirican 
captain,  the  latter  was  to  have  a  com- 
mission of  ''  6/.  per  cent,  on  the  net 
proceeds  of  the  homeward  cargo,  after 
deducting  the  usual  charges  :** — Held, 
that  parol  evidence  was  not  admis- 
sible to  shew,  that,  under  this  kind 
of  contract,  according  to  the  course 
of  dealing  between  African  captains 
and  AMcan  merchants,  the  captain 
was  entitled  to  his  commission  on  the 
whole  amount  for  which  the  cargo 
had  been  sold,  and  not  merely  on  the 
net  sum  that  had  come  to  the  hands 
of  the  merchant  as  the  result  of  that 
sale.     Caine  v.  fforsefaUf  349 

9.  The  proper  proof  that  a  prisoner 
was  in  kwful  custody  under  a  sentence 
of  imprisonment  passed  at  the  assizes, 
is  by  the  proof  of  the  record  of  his 
conviction;  and  neither  the  produc- 
tion of  the  calendar  of  the  sentences, 
signed  by  the  clerk  of  assise,  and  by 
him  dehvered  to  the  governor  of  the 
prison,  nor  the  evidence  of  a  person 
who  heard  sentence  passed,  is  suffi- 
cient for  this  purpose.  Reg,  v.  Bawr- 
dm,  366 

10.  If  a  deed  be  in  the  possession 
of  a  third  person  as  mortgagee,  and 
he  having  the  deed  in  Court,  though 
not  subpoBuaed  in  the  cause,  decline 
to  produce  it,  secondary  evidence  may 
be  given  of  its  contents;  but  if  the 
deed  is  not  in  Court,  and  he  has  not 
been  subpoenaed  to  produce  it,  it  is 
otherwise.  Doe  d.  Loscombe  v.  Clif- 
ford, 448 

11.  The  person  thus  declining  to 
produce  a  deed  must  not  state  the 
contents,  but  he  must  state  the  date 


of  the  deedj  and  the  names  of  ^ 
parties,  in  order  to  identify  it    Ibid. 

12.  An  examined  copy  of  a  m^ 
morial  of  a  purchase-deed  registered 
in  Middlesex  under  the  stat  7  Aiae, 
c.  20,  is  only  receivable  as  secondan 
evidence  of  the  deed  against  the  par- 
ties to  the  deed,  and  all  persons  dab- 
ing  under  them ;  and  the  fiict  that  A. 
mortgaged  the  property  to  R,  and 
delivered  this  deed  to  B.  »  mort- 
gt^ee,  is  not  sufficient  to  make  it 
secondary  evidence  against  A    7?^ 

13.  On  the  trial  of  an  indictmeBt 
against  a  person  for  being  at  large 
without  lawful  cause  before  the  ex- 
piration of  his  term  of  transportation. 
a  certificate  of  his  former  conTiction 
and  sentence  was  put  in ;  it  purported 
to  be  that  of  J.  G.,  «  deputy  dert  of 
the  peace"  for  the  county  of  L,  *'afiti 
clerk  of  the  courts  of  general  quarter 
sessions  of  the  peace  holden  in  and 
for  the  .said  coimty,  and  having  tht 
custody  of  the  recortls  of  the  courts 
of  general  quarter  sessions  of  the 
peace  holden  in  and  for  the  said 
county."  It  was  proved  that  Mr.  H. 
was  clerk  of  the  peace  of  L.,  and  that 
he  had  three  deputi^,  pwiners,  (»f 
whom  J.  Q.,  who  had  agned  the  cer- 
tificate, was  one,  and  that  each  of 
them  acted  as  clerk  of  the  peace,  and 
that  for  forty  years  they  had  kept  the 
sessions'  records  at  their  office:-- 
Held  sufficient  proof  of  the  conTic- 
tion and  sentence  under  the  slat  o 
Geo.  4,  c.  84,  s.  24.    Beg.  v.  J<m», 

524 

14.  The  answer  in  Chancery  of  one 
who  has  been  a  partner  in  a  fom,  but 
who  had  retired  from  the  fim  ^*^ 
ceased  to  have  any  interest  in  it  be- 
fore the  commencement  of  that  suit, 
is  not  admissible  in  evidence  against 
the  continuing  partners  of  the  fiiw, 
although  it  relates  to  tnnarf^fl* 
which  occurred  with  the  firm  at  w^ 
time  when  the  retired  partner  iras  b 
member  of  it.  Parker  y,  MorrtBy  o^^ 
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15.  Where  the  legitimacy  of  a 
party  mras  the  question  in  dispute, 
an<l  cfc  ^tness  deposed  to  certain  ex- 
pressions of  the  mother,  tending  to 
bastardise  the  chOd : — Hdd,  that  the 
evidence  was  admissihle.  Ha/rgra/ve 
V-  Horgrtwey  701 

16.  A  statement  made  in  the  plain* 
tifTs  hearing,  although  not  in  her  pre- 
sence, is  evidence  against  her.  Nt^ 
V.  JTcMe,  709 

1 7 .  Where  the  defendant  was  in  the 
babit  of  employing  his  son  to  write 
letters  in  his  name,  and  a  letter  with- 
out signature,  but  in  the  son*s  hand- 
writing, and  bearing  a  post-mark,  was 
tendered  in  evidence : — HeJdy  that  it 
was  inadmissible.  Banixm  v.  Hutchr- 
insony  712 

18.  Where  a  book  was  kept  pri- 
vately by  the  defendant,  and  was  made 
up  from  certain  slips  of  paper,  on 
which  the  daily  transactions  of  his 
business  were  entered,  and  there  was 
no  proof  that  these  were  accurately 
copied  by  him : — Held,  that  the  book 
was  not  admissible  as  evidence  for  the 
defendant.     £lli8  v.  Coume,  719 

19.  The  occupation  of  a  tenement 
by  a  public  company  in  September  is 
not  to  be  inferred  from  the  payment 
of  rates  in  respect  thereof  by  the  Com- 
pany in  the  April  previous,  coupled 
with  the  &ct  of  the  same  business 
being  continuously  carried  on  there. 
GaunOeU  v.  WTiitworth,  720 

20.  A  letter  signed  by  procuration 
is  admissible,  if  unexplained,  to  prove 
an  admission  of  the  authorship  of  a 
former  letter,  Ibid, 

21.  In  an  action  by  the  payee 
against  the  maker  of  a  promissory 
note  for  485/.,  in  which  the  defendant 
had  pleaded  that  he  did  not  make  the 
note,  it  was  proposed,  in  addition  to 
proof  of  defendant's  handwriting  of 
the  signature  of  the  note,  to  put  in 
an  unstamped  agreement  between  the 
same  parties,  of  the  same  date  as  the 
note,  in  which  it  was  recited,  that  the 


one  had  bought  of  the  other  the  lease 
of  a  public  house  for  485/.,  and  had 
given  a  note/or  that  mm  as  a  secwrUy 
for  the  pu/rchase-money,  and  by  which 
it  was  agreed,  that  the  vendor  should 
hold  the  lease  of  the  house  till  the 
purchase-money  was  paid: — Held, 
that,  as  the  agreement  was  one  that 
ought  to  have  borne  a  stamp,  it  was 
not  receivable  in  evidence,  even  for 
the  purpose  of  proving  the  admission 
contained  in  the  recital.  Keane  v; 
Janes,  725 

22.  Evidence,  that,  a  week  before 
the  trial,  the  parents  of  an  attesting 
witness  to  a  deed  were  asked  where 
he  was,  and  stated,  that  he  was  in 
America,  is  reasonable  evidence  that 
he  is  without  the  jurisdiction  of  the 
Court,  so  as  to  let  in  proof  of  his 
handwriting  to  the  attestation  of  the 
deed.     Austin  v.  Rvmsey,  736 

23.  To  prove  the  handwriting  of 
a  defendant,  named  F.  W.,  to  a  letter, 
a  clerk  of  a  banker  stated  that  a  per- 
son of  that  name  kept  an  account  with 
the  banker,  and  had  signed  his  name 
in  a  book  and  drawn  cheques,  which 
the  witness  had  paid,  and  that  he 
believed  the  letter  to  be  of  the  hand- 
writing of  that  person.  The  defend-* 
ant's  attorney  proved  that  the  de- 
fendant had  desired  him  to  address 
him  at  No.  12,  Tower-street;  and 
another  witness  proved  that  he  had 
written  two  letters  to  "Mr.  F.  W., 
12,  Tower-street,"  and  had  received 
answers,  and  that  he  believed  the  let- 
ter offered  in  evidence  to  be  of  the 
same  handwriting  as  the  answers  he 
had  received  to  his  letters: — Hdd, 
sufficient  proof  that  the  letter  offered 
in  evidence  was  in  the  defendant's 
handwriting.     Murieta  v.  Wdfhagen, 

744 

24.  In  an  action  against  S.  it  was 
proved,  that  a  witness  went  to  a  ta- 
vern and  asked  a  waiter  if  S.  was 
there ;  and  on  a  person  coming  out  to 
the  witness,  the  latter  asked  him  who 
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he  was,  and  he  said  his  name  was  S. 
The  witness  had  not  known  the  de- 
fendant before,  and  had  never  seen 
him  since : — Eddy  that  this  was  some 
proof  that  this  person  was  8.,  and 
that  the  conversation  between  the 
witness  and  this  person  was  recdv- 
able  in  evidence.    Reyndda  v.  Skanes, 

745 

25.  A.,  a  plaintiff  in  a  cause  in  the 
county  court,  was  indicted  for  perjury 
there,  in  respect  of  a  paper  which  was 
produced  on  the  trial  there.  Mr.  M., 
his  then  attorney,  was  subpcsnaed  to 
produce  this  paper  on  the  present 
trial;  he  stated  that  he  had  received 
it  from  A.,  for  the  purpose  of  con- 
ducting that  cause  as  A.'s  attorney, 
but  that  he  claimed  a  lien  on  it: — 
Held,  that  he  ought  not  to  produce 
it^  and  that  his  possession  of  it  was 
the  possession  of  A«  Seg,  v.  Hem- 
kirn,  823 

26.  In  an  action  on  a  bond,  the 
defendant  pleaded  that  he  was  in- 
duced to  execute  it  by  the  fraud,  covin, 
and  misrepresentation  of  A.,  one  of  the 
plaintifis,  and  D.  It  appeared  that 
the  money  for  which  the  bond  was 
given  was  part  of  the  property  in- 
cluded in  the  marriage-settlement  of 
the  defendant's  brother,  which  was 
advanced  to  him  by  the  two  plainti£&, 
who  were  the  trustees.  For  the  de- 
fendant it  was  proposed  to  put  in  the 
answer  of  A.  in  Chancery,  to  shew 
that  D.  had  committed  a  breach  of 
trust  with  respect  to  some  other  trust- 
money  : — Held,  that  the  answer  could 
not  be  given  in  evidence  for  this  pur- 
pose.   IfOrd  CowrUnay  v.  Hamoorth, 

1018 

27.  Where  certain  parts  only  of  a 
book  containing  proceedings  in  bank- 
ruptcy are  put  in  by  one  party,  the 
opposite  counsel  have  no  right  to  re- 
fer to  other  parts  of  it.  Whitfidd  v. 
Aland,  1015 

28.  A  witness  cannot  refresh  his 
memory  by  depositions  which  he  did 


not  make  immediatdy  after  the  fiets 
he  deposed  to.  /W. 

29.  Parties  are  not  entitled  to  put 
in,  as  part  of  thdr  case,  docomaitg 
himded  to  a  vritness  on  croflfrezm- 
ination  by  the  oppcdte  psltJtod^ 
pose  to  their  nature.  SaMt,  tsms^ 
are  not  entitled  to  see  letters  banded 
ot  a  witness  under  like  drcnmstaaceBj 
to  depose  to  the  handwritii^.  CSa 
V.  Noke9,  1012 

30.  ItiBprimifiMaeimofofideQ- 
tity  if  a  name  is  written  op  m  an 
auction-room,  and  the  snctioiieer  ii 
addressed  by  the  bye-standere  bythat^ 
name.  ^^ 

31.  The  Court  will  not  take  jwfi- 
cial  notice  of  the  hours  of  the  day  in 
the  calendar.  ^^ 

32.  A  letter  from  one  of  tiie  par- 
ties, proposing  a  compromise,  is  not  a 
privileged  communication  if  tendered 
as  evidence  that  a  oompronuse  bad 
actually  been  effected.  ^^ 

33.  Whether  a  notary  may  be  Kked 
as  to  the  general  course  of  busiiiess 
among  notaries  in  London.  Lyto^ 
V.  Bryanl,  K^^^ 


EVIDENCE  IN  KBPLY. 

Where  A.  was  called  by  the  de- 
fendant to  prove  conversatioM  be- 
tween the  plfuntiff  and  the  a^ts  ot 
the  defendant;  and  after  the  defifl^ 
ant*8  case  had  closed,  it  was  prtfoeed 
to  call  B.  on  the  part  of  the  plaiutit 
to  contradict  A.:—Hdd,  that,  not- 
withstanding  the  course  of  craff-^^- 
amination  pursued  by  the  defmdants 
counsel  had  been  such  as  to  give  ikh 
tice  of  the  defendant's  case,  6.  mig^ 
be  called  upon  to  contradict  ^^}li 
what  took  place  between  the  plaiotiff 
and  the  agents  of  the  defendant^  on 
any  occasion  on  which  A  had  ad- 
mitted in  his  evidence  that  ^  "J^ 
present  Cope  y,  Thames  Sam  ^ 
Ccmpany,  7^' 
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EXAMINATION    BEFORE    MA- 
GISTRATES. 

See  Cross-examination,  3. 

1. .  In  a  case  of  felony  the  commit- 
ting magistrate  is  not  bound  to  bind 
over  all  the  witnesses  who  have  been 
examined  before  him  in  support  of 
tlie  charge,  but  only  those  whose  evi- 
dence is  material  to  the  charge;  but 
it  18  very  desirable  that  all  that  has 
l>eeii  given  in  evidence  before  the 
ms^istrate  should  be  transmitted  to 
tlie  judge.     Reg.  v.  Smith,  207 

2.  If  a  person  in  whose  possession 
stolen  property  is  found  give  a  rea- 
Bonable  account  of  how  he  came  by  it, 
and  refer  to  some  known  person  as 
the  person  from  whom  he  received  it, 
tlie  examining  magistrate  should  have 
that  person  before  him,  as  his  evidence 
may  either  entirely  exonerate  the  ac- 
cused, or  may  prove,  that,  in  addition 
to  his  possession  of  the  goods,  the  ac- 
cused has  been  giving  a  fiedse  account 
of  bow  he  came  by  them,  Ibid. 

3.  Everything  that  occurs  before  a 
magistrate  on  Uie  examination  of  a 
person  on  a  charge  of  felony  should 
be  taken  down  in  the  depositions,  if 
it  is  material  to  the  case.  Reg.  v. 
Fij&r,  223 

4.  Where,  during  the  examination 
of  a  witness  before  a  magistrate,  in 
support  of  a  charge  of  felony,  the  pri- 
soner interposes  an  observation  which 
is  material  to  the  case,  such  observa- 
tion should  be  taken  down  in  the  de- 
positions j  and  if  it  be  not,  the  judge 
at  the  trial  will  not  allow  any  evidence 
of  it  to  be  given.  Ibid. 

d.  It  would  be  always  desirable, 
when  a  person  of  weak  intellect  is 
examined  before  a  magistrate  in  a 
case  of  felony,  that  the  magistrate's 
clerk  should  take  down  in  the  depo- 
sitions the  questions  put  by  the  ma- 
gistrate, and  the  answers  given  by  the 
witness  as  to  the  witness's  capacity  to 
take  an  oath.     Reg.  v.  Fahiter,     319 

6.  On  a  charge  of  felony,  the  wit- 


nesses who  make  the  depositions  on 
which  the  prisoner  is  committed  should 
be  examined  in  the  prisoner's  pre- 
sence, and  he  should  hear  all  the 
questions  put  and  answered;  and  if 
the  magistrates'  clerk,  before  the  ar- 
rival of  the  magistrates  and  of  the 
prisoner,  examine  the  witnesses  and 
take  down  what  they  state,  and  when 
the  magistrates  and  prisoner  arrive 
the  depositions  so  taken  are  read  over 
to  the  witnesses  in  the  presence  of  the 
magistrates  and  the  prisoner,  and  the 
latter  be  asked  whether  he  has  any 
question  to  put  to  any  of  them,  this 
is  wrong.     Reg  v.  Jdfmscn,  394 

7.  Where  a  prisoner,  charged  with 
felony,  has  witnesses  in  attendance  at 
the  time  of  the  examination  before  the 
magistrate.  Lord  Demrutriy  G.  J.,  re- 
commended that  they  should  be  then 
examined  if  the  prisoner  \idshes  it; 
and  if  their  evidence  is  believed,  and 
answers  the  charge,  no  further  proceed- 
ings need  be  taken.  But  if  these 
witnesses  contradict  those  for  the  pro- 
secution in  material  points,  the  case 
should  be  sent  to  a  jury,  and  the  de- 
positions of  the  prisoner's  witnesses 
should  be  taken  and  signed  by  them, 
and  transmitted  to  the  judge,  together 
with  the  depositions  in  support  of  the 
charge.  Examination  of  Frisoner's 
Witnewea  btfore  Magistrates,         845 

EXPENSES. 
See  Assault,  6. 

EXPOSURE  (INDECENT). 
See  iNDBCiarr  Exposubb. 

FALSE  ANSWER 

1.  An  indictment  on  the  Municipal 
Corporation  Act,  5  &  6  Will.  4,  c  76, 
8.  34,  for  giving  a  iiftlse  answer  on 
voting  for  a  town  councillor,  is  bad, 
if  it  do  not  allege  that  the  defendant 
"  wilfully "  gave  the  false  answer. 
Charging  that  he  gave  the  answer 
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FALSE  FBETENCE. 


<<  fiilaely  and  firouduleiitly,''  is  not  suf- 
ficient    ^.y.BerU,  179 

2.  A  count  in  an  indictment^  which 
charges  that  the  defendant,  at  an  elec- 
tion of  a  town  councillor,  fklaely,  frau- 
dulently, deceitfully,  and  in  fraud  of 
the  proyisionB  of  the  stat.  5&6  WilL  4, 
c  76,  did  personate  J.  H.,  whose  name 
was  on  the  burgess-roll,  and  gave  a 
vote  in  the  name  of  J.  H.  at  such  elec- 
tion, is  bady  because  it  charges  no  of- 
fence either  against  the  common  law 
or  against  the  Stat  5  dE  6  WilL  4,  c.  76. 

Ibid. 

3.  Form  of  indictment  Ihid. 

FALSE  IMPRISONMENT. 

1.  In  an  action  for  false  imprison- 
ment, the  defendant  pleaded  that  his 
goods  had  been  stolen,  and  having 
cause  to  suspect  the  plaintiff  of  the  fe- 
lony, he  gave  her  into  custody,  the 
plea  stating  several  grounds  of  suspi- 
cion. The  plaintiff  called  a  police- 
man to  prove  that  the  defendant  di- 
rected him  to  take  the  plaintiff  into 
custody;  and  in  his  cross-examination 
the  policeman  said,  that,  at  the  same 
time,  and  in  the  presence  of  the  plain- 
tiff, the  defendant  stated  that  the  goods 
had  been  stolen,  and  also  stated  some 
of  the  grounds  of  suspicion  mentioned 
in  the  plea: — Held,  that  this  was  evi- 
dence for  the  jury  to  consider,  and 
from  which  they  might  find,  that  the 
felony  had  been  committed;  and  that 
the  defendant  had  good  cause  to  sus- 
pect the  plaintiff,  S  this  evidence  sa- 
tisfied them  that  the  facts  really  were 

BO. 

ffdd  also,  that,  although  in  this 
plea  the  defendant  ought  to  set  out 
his  grounds  of  suspicion,  yet  that  he 
woidd  be  entitled  to  a  verdict  without 
proof  of  the  whole  of  them,  if  he  proved 
that  a  felony  was  in  fact  committed, 
and  proved  so  much  of  the  grounds  of 
suspicion  as  satisfied  the  jury  that  he 
had  reasonable  cause  to  suspect  the 
plaintiff.     Williama  v.  Cromvell,  422 

2.  Form  of  plea.  Ibid. 


FALSE  OATH. 
See  False  AirswzB. 

1.  The  wilful  taking  of  a  fabeoitli 
before  a  surrogate,  to  obtain  a  mir- 
riage  license,  is  a  misdemeanor;  and 
it  is  not  essential  to  this  offioice  that 
any  marriage  should  have  taka  place, 
or  that  the  defendant  ever  intended  u> 
marry.     Beg.  v.  Chapman,  S46 

2.  Whether  this  offence  amoimts  to 
perjury — quaaref  Ihid. 

3.  Whether,  in  an  affidavit,  the  de- 
scription of  the  deponent,  at  tlie  com- 
mencement of  it,  is  a  part  of  wbat  be 
swears — quaeret  But  if,  in  a  ooont  of 
an  indictment  for  swearing  &laelybe> 
fore  a  surrogate  to  obtain  a  marriage 
license,  this  and  other  things  material 
are  alleged  to  be  fiiJsdy  sw<m  (bot 
not  alleging  the  &lBe  swearing  to  be  in 
an  affidavit,  proof  of  the  ftlse  ivear- 
ing  as  to  any  one  of  the  other  thii^ 
wUl  sustain  the  count.  ^^ 

4.  Form  of  indictment         i^ 

FALSE  PRETENCE. 

1.  A.,  the  servant  of  B.,  rendewd 
an  account  to  B.  of  14/L  Is.  %d  asdne 
firom  A.  to  his  workmen,  and  R  gave 
A.  a  cheque  for  Ae  amount  All  Aat 
sum  was  so  due  except  7#.,  which  A. 
kept  when  he  got  Uie  cheque  cashed, 
and  paid  the  workmen  the  residut 
In  one  count  of  an  indictmest  for 
ftdse  pretences,  it  was  diarged  that, 
by  this  false  pretence,  A.  obtained  the 
cheque  firom  B.,  with  intent  to  deftaiw 
lamoflhesame.  It  was  objected  th«t 
the  intent  was  only  to  defrwd  R  of  a 
part  of  the  proceeds  of  the  dieqw. 
A.  was  convicted,  and  the  fift*|^ 
judges  held  the  conviction  right,  and 
that  the  evidence  supported  the  eount 
Reg,  V.  Leonard,  ^!* 

2.  A.  bought  cheese  of  B.  at  a  to, 
and  paid  for  it  Before  he  boi^l»*  i^ 
B.,  who  was  offering  cheese  for  »« 
there,  bored  two  of  the  dweseawith 
an  iron  scoop,  and  produced  a  pwce 
of  dieese,  caUed  a  taster,  at  the  OMl  of 
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the  scoop,  for  A,  to  taste :  he  did  so, 
beUeving  it  to  have  been  taken  from 
the  cheese,  but  it  had  not)  and  was  of 
&  superior  kind  of  cheese,  and  fraudu- 
lently put  by  B.  into  the  scoop,  the 
cheese  bought  by  A.  being  very  infe- 
t\ot  to  it: — Hdd,  that  B.  was  indict- 
able  for    obtaining  the  price  of  the 
cheese    from  A.  by  fiJse  pretences. 
Reg.  V.  AhboU,  630 

3.  Form  of  indictment.  Ibid. 

4.  A  railway  ticket  is  a  "  chattel," 
and  the  obtuning  of  it  by  &l8e  pre- 
puces from  a  servant  of  the  cempany, 
8o  as  to  enable  the  holder  to  travel  on 
the  line,  is  an  obtaining  a  chattel  by 
false  pretence  within  t&  stat.  7  d^  8 
Geo.  4,  c.  2d,  8.  53.     Reg.  v.  BmUon, 

917 
5.  Form  of  indictment.  Ibid, 

FALSE  REPRESENTATION. 

1.  Where  the  plaintiff  made  a  pur- 
chase under  the  influence  of  the  mis- 
representations of  the  defendant,  al- 
though a  considerable  time  had  elapsed 
between  the  misrepresentations  and 
tlie  sale: — HM,  that  the  plaintiff  was 
entitled  to  recover  from  the  defend- 
ant, and  that  it  made  no  difference 
that  the  sale  was  made  by  auction. 
Baardea  v.  Spifdcs,  ^4t^ 

2.  Where  the  declaration  alleged 
that  the  defendant  had  fedsely  repre- 
sented himself  as  an  agent  of  Uie  mas- 
ter of  a  vessel,  and  so  entered  into  a 
charter-party  with  the  plaintiflfe: — 
Rddy  that,  under  the  plea  ''Not 
guilty,**  the  contract  must  be  proved 
%  the  {Mntii&,  and  not  the  misre- 
presentation only;  and,  secondly,  that 
the  charter-party,  being  unstamped, 
<^d  not  be  read  in  evidence;  though 
the  defendant  was  not  an  agent  of  any 
"  master,  or  captain,  or  owner"  of  a 
V€fl8eL    Brink  yWmguard,  Q5Q 

FALSE  STATEMENT  TO  A 
EEOISTBAR. 

See  Rboistbab. 


FEIGNED  ISSUE. 

1.  Under  a  feigned  issue,  brought 
to  try  the  right  of  property  in  certain 
goods  which  had  been  seized  under  an 
execution  against  A. : — Hdd,  that  the 
question  for  the  jury  was,  not  whether 
the  goods  were  the  property  of  the 
plaintiff  in  the  feignea  issue,  or  of  A., 
but  merely  whether  they  were  or  were 
not  the  property  of  the  former.  Green 
V.  Rogers,  148 

2.  Where  goods  have  been  taken 
under  a  fi.  fa.,  and  an  issue  is  directed 
to  try  whether  the  goods  were  those 
of  a  third  person,  and  on  that  issue 
the  jury  at  the  assizes  find  for  such 
person,  who  is  plaintiff  in  the  issue, 
the  practice  is  for  the  associate  to  keep 
the  Nisi  Prius  record  bill  after  the 
fourth  day  of  the  next  term,  unless 
the  judge  orders  it  to  be  immediately 
delhrered  up  to  the  plaintiff's  attorney 
upon  an  application  for  speedy  exe- 
cution.    AlixM  V.  Clarkey 


FENCES.       y 

1.  The  occupier  of  the  land  is  bound 
to  fence  off  any  hole  or  area  upon  it 
which  adjoins,  or  is  so  close  to,  a  pub- 
lic way,  that  it  may  be  dangerous  to 
passers  by  if  left  unguarded.  Barnes 
V.  Ward,  661 

2.  The  occupier  is  primd  hcie  lia- 
ble for  any  damage  that  may  arise  by 
neglecting  so  to  fence.  Ibid' 

FILIATION  (ORDER  OF). 

1.  An  order  of  filiation  was  bad  on 
the&ceofit  Two  justices  made  a  ser 
cond  order  after  a  supersedeas  of  the 
first  order: — Held,  that  the  superse- 
deas had  no  effect,  but  that  the  jus- 
tices had  jurisdiction  to  make  the  se- 
cond order,  although  the  first  order 
had  not  been  quashed  either  on  appeal 
or  certiorari.     Reg.  v.  Bruiby,      962 

2.  Form  of  indictment.  Ihid* 
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the  additional  capital  ;**  and  which 
states  that  ^'  the  share  represented  by 
this  certificate  wiU  bear  interest  at  the 
rate  of  5L  per  cent"  from  Ist  January 
1 847,  to  1st  July,  1 853,  and  after  that 
^Mre  in  the  net  profits  of  the  company, 
is  neither  a  "  receipt,""  nor  an  "  acquit- 
tance^ nor  an  *^  a4xounJtable  receipt^ 
within  the  stat.  1  Will  4,  c.  66,  s.  10; 
and  the  forgery  of  such  certificate  is, 
therefore,  not  an  offence  against  that 
statute.    Reg,  v.  West,  496 

1 3.  A.  gave  to  B.,  his  clerk,  a  blank 
cheque,  and  directed  him  to  fill  it  up 
with  the  amount  of  a  bill  and  expenses, 
(for  which  A.  had  to  provide,  and 
which  amount  B.  was  to  ascertain), 
and  get  the  cheque  cashed,  and  pay 
the  amount  to  Mr.  W.,  and  take  up 
the  bill  The  biU  was  for  156/.  9tf.  96^., 
the  expenses  about  10^.  B.  filled  up 
the  cheque  witii  the  sum  of  250/.,  got 
it  cashed^  and  kept  the  whole  of  the 
amount,  alleging  that  it  was  due  to 
him  for  salary : — Held,  that  this  was 
forgery,  and  that  this  was  so  even  if 
B.  bon&  fide  believed  that  250/.  were 
due  to  him  from  A.,  or  even  if  it  were 
really  due  to  him.  Reg.  v.  Wilson,  527 

14.  In  a  case  of  forgery  the  name 
John  M'NiocU,  signed  to  the  forged 
instrument,  was,  in  the  setting  out  of 
the  forged  instrument  in  the  indict- 
ment, written  John  3P Nicole: — Held 
not  to  be  a  variance.  Ibid. 

15.  A.  desired  William  Wilkinson, 
a  mechanic  in  his  service  at  Leeds,  at 
weekly  wages,  to  write  his  name  across 
a  blank  stamp,  which  he  did.  A .  wrote 
on  it  a  bill  of  exchange  for  1 48/.  7s.  9d., 
drawn  on  "Mr.  William  Wilkinson, 
Hali&x,"  and  A.  wrote  over  the  ac- 
ceptance, "  Payable  at  Smith,  Payne, 
&  Co.,  Bankers,  London."  A.  intend- 
ed, at  the  time  the  acceptance  was 
written,  to  make  the  drawing  to  be 
on  a  Mr.  William  Wilkinson,  of  Hali- 
fax, there  being  persons  of  that  name 
resident  there,  but  none  of  whom  had 
given  him  any  authority  to  draw: — 
ffeld  forgery.  Reg.  \.  Blenkinsop,  531 


16.  It  wag  the  pr&ctioe  of  ibe  traa- 
,  surer  of  the  county  of  S.,  when  aa  or- 
der had  been  made  on  him  for  the 

i  payment  of  the  expenses  of  a  proaecn- 
I  tion,  to  pay  the  whole  amotuit  to  tb« 
attorney  for  the  proaecadoa  or  hi^ 
clerk,  and  to  require  the  signatiire  t4 
every  person  named  in  the  order  to  be 
written  on  the  back  of  it»  and  opposte 
to  each  name  the  som  ordered  to  be 
paid  to  each  person  reBpectiTely: — 
Held,  that  such  a  ngnatore  is  not  ■ 
receipt,  the  forging  of  which  is  an  of- 
fence against  the  stat.  1  WilL  4,  c.  6<1 
s.  10,  and  that  it  is  mer^j  an  autho- 
rity to  the  treasurer  to  ^yihe  amount 
Reg.  V.  Cooper,  566 

17.  The/orgery  of  a  railway  pass, 
to  aUow  the  besurer  to  pase  five  on  a 
railway,  is  a  forgery  at  oonunon  law; 
but  the  uttering  of  it  per  se  is  not  s 
misdemeanor.     Beg.  v  BouU,        604 

18.  The  uttering  of  a  forged  in- 
strument^ the  forgeiy  of  which  is  only 
a  forgery  at  common  law,  is  no  offence, 
unless  some  fraud  was  actoally  perpe- 
trated by  it;  and  where,  in  such  a 
case,  the  in^ctment  contained  some 
counts  for  forging  the  instnunentand 
others  for  uttering  it,  and  the  defend- 
ant was  acquitted  on  the  counts  ibr 
the  forgery  and  convicted  on  the  counts 
for  the  uttering,  tiie  judgment  was  ar- 
rested. Ibid. 

19.  An  unsigned  Ibiged  paper, 
"  Received  from  Mr.  Boidon,  due  to 
Mr.  Warman,  Us.  SetteUed,"  is  a 
forged  receipt  iprithin  the  stat  1  Will 
4,  c.  66,  8. 10.     Reg.  v.  Inder,      635 

20.  A.,  a  sharebroker,  bad  bought 
twenty  shares  in  the  K  C.  R  Ca,  of 
L.,  a  broker,  which  stood  in  Uie  name 
of  R  A.  P. ;  but  L.  did  not  send  A. 
the  deed  of  transfer,  as  A.  was  in  em- 
banassed  circumstances,  and  owed  L 
money.  A.  procured  a  boy  to  ex^ 
cute  a  deed  of  transfer  c^  the  shares 
in  the  name  of  R  A.  P.  All  the  oalb 
on  the  shares  had  been  paid  up:— 
Held,  a  forgery,  and  that  A.  could  be 
convicted  on  counts  laying  an  intcot 
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defraud  R  A.  P.  and  the  E.  C.  R. 
lUg,  y.  ffoatwn,  777 

2 1 .    The  practice  waa,  for  a  majori- 
of  tlie  officers  of  a  parish  to  draw 
lieq^ues  on  the  treasurer  of  a  union ; 
ind  one  of  their  blank  cheques,  filled 
for  1/.  3ff.  6d,  bad  a  note  at  the 
>ttom — "  Unless  this  cheque  is  signed 
jl>y  a  majority  of  the  parish  officers,  it 
vrill  not  be  cashed.'*     This  cheque  was 
Birred  by  one  of  the  officers  while  it 
was  for  IL  Ss.  6d,     It  was  altered  to 
3/.  3«.  6d,,  and  when  cashed  by  the 
treajsurer,  had  the  signatures  of  a  ma- 
jority of  the  officers  to  it : — Held,  that 
if  tHe  cheque  was  fraudulently  altered 
-wHen  it  had  only  one  signature  to  it, 
thiB  was  no  forgery,  as  it  was  then  an 
incomplete  instrument    Beg.  ▼.  Tur- 
pirty  820 

22.  A  tasting  order  to  taste  wine 
in  the  London  Docks,  is  an  order  for 
the  delivery  of  goods,  the  forgery  of 
wbicb  is  a  felony  within  the  stat.  1 
WilL  4,  c.  66, 8. 10.  Beg.  v.  lUidge,  871 

23.  At  the  London  Docks,  a  person 
bringing  a  tasting  order  from  a  mer- 
chant having  wine  there,  is  not  al- 
lowed to  taste  till  the  order  has  the 
sigx^ture  of  a  clerk  of  the  company 
across  it.  A.  uttered  a  tasting  order 
with  the  merchant's  name  forged  to 
it,  by  presenting  it  to  the  company's 
derk  for  his  signature  across  it.  The 
clerk  refused  to  sign  it : — Held,  that, 
in  this  state,  the  order  was  a  forged 
order  for  the  delivery  of  goods.     Ibid. 

24.  A.  was  indicted  at  the  Central 
Criminal  Court  for  a  forgery  at  com- 
mon law.  He  had  been  on  bail,  and, 
inmiediately  before  the  trial  com- 
menced, had  surrendered  in  discharge 
of  his  bail.  There  was  no  evidence 
that  A.  had  committed  the  forgery 
within  the  jurisdiction  of  that  Court; 
but,  held,  that  he  was  triable  there,  as 
being  "in  custody"  within  the  juris- 
diction, under  the  stat  1  Will.  4,  c. 
G6,  B.  24.    Beg.  v.  SmyAua,        878 


FOUNDATION. 

A.  and  B.  were  the  owners  of  ad- 
joining lands,  and  the  house  of  A.  had 
for  more  than  twenty  years  been  sup- 
ported by  the  adjoining  land  of  B., 
who  dug  a  foundation  for  some  in- 
tended buildings  so  near  the  house  of 
A.  that  it  fell:— //cW,  that,  if  A.'s 
house  had  been  so  supported,  and  both 
parties  knew  it,  the  plaintiff  had  a 
right  to  such  support  as  an  easement, 
and  that  the  defendant  could  not  with- 
draw that  support  without  being  liable 
in  damages  for  any  injury  that  the 
plaintiff  might  sustain  thereby,  which 
damages  should  be  such  as  to  put  the 
plaintiff  in  the  same  state  in  which  he 
was  before,  but  the  jury  ought  not  to 
give  him  a  new  house  for  an  old  one. 
Hide  V.  ThomJtxyroughf  250 

FRAUD. 

See  Detinue,  2. — Evidence,  26. — 
False  PiierBNCE. — False  Bepbs- 

8ENTATI0N. 

FRAUDS  (STATUTE  OF). 
See  Dbltveby  op  Ooodb. — Fix- 

TUBES. 

FREIGHT. 
See  Shipping,  1. — ^Tender,  1. 

GAME. 
See  Night  Poaching. 

GAOL  DELIVERY. 

1.  If  a  prisoner  be  committed  to  the 
gaol  for  trial  at  the  quarter  sessions, 
which  are  to  be  held  after  the  assizes, 
the  judge  at  the  assizes  will  discharge 
liim  on  his  own  recognisance,  if  there 
be  no  indictment  preferred  against 
such  prisoner  at  the  assizes.  Beg.  v. 
Arlett,  '  596 

2.  The  judges*  commission  of  gaol 
delivery  applies  only  to  untried  pri- 
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HIGHWAY, 


HUSBAND  AND  WIFE. 


soners  in  the  gciol,  and  not  to  untried 
prisoners  in  luwsea  of  correction.  Ibid, 

GOODS  BOLD. 

1.  lu  iTiclebitatus  (usumpfii  for  goods 
sold  and  delivered,  the  defendant  can- 
not shew,  under  the  plea  of  non  as- 
mimpdt,  that  at  the  time  of  the  sale 
the  goods  sold  did  not  belong  to  the 
vendor,  and  that  they  were  afterwards 
reclaimed  by  the  real  owner.  Walker 
V.  MMm,  346 

2.  A.  sold  to  B.,  by  sample,  twenty- 
four  sacks  of  flour,  part  of  a  lot  of  2 1 7 
sacks  belonging  to  A.,  which  were  ly- 
ing at  the  warehouse  of  one  M.,  and 
he  also  gave  B.  a  delivery  order  on  M., 
in  pursuance  of  which  M.  transferred 
twenty-four  sacks  of  flour  to  B.'s  name 
in  his  books,  and  afterwards  delivered 
twelve  sacks  of  the  flour  to  B.,  which 
B.  paid  for.  No  appropriation  of  any 
particular  twenty-four  sacks  was  ever 
made  for  B.  The  flour  contained  in 
the  twelve  sacks  delivered  was  found, 
on  examination,  not  to  correspond  with 
the  sample,  and  B.  consequently  re- 
fused to  accept  or  pay  for  the  remain- 
ing twelve: — Held,  that  A.  could  not 
recover  the  price  of  these  twelve  sacks 
in  an  action  for  goods  sold  and  de- 
livered. 

Whether,  in  such  a  case,  goods  bar- 
gained and  sold  would  lie,  qu€Pre  f  El- 
lioU  V.  Heginbotham,  545 

GUARANTEE. 

See  Pleading,  2. 

HANDWRITING. 
See  EviDSNOE,  1,  2,  17. 

HIGH  SEAS. 
See  Indictment,  1,  2. — Murder,  1. 

HIGHWAY. 
See  Attorney  1. — Fences. 

If  an  indictment  be  preferredagainst 


the  inhabitants  of  a  pariflli  imder  & 
Highway  Act  5  A-  6  Will  4,  c  ^,  t 
95,  and  the  defendants  plead  guilty. 
the  judge  will  not  direct  the  ^oem- 
tor's  costs  to  be  pcud  under  that  sec- 
tion, as  the  indictment  was  not  hiei 
before  him.  Beg,  v.  InhabUamU  </ 
Vowdmrcky  3y3 

HUSBAND  AND  WIFK 

Set  Coverture. — ^Musdeb,  12, 14— 
Receiyeb,  4. 

1.  If  husband  and  wife  be  fiTiag' 
separate  and  apart,  and  the  husband 
make  the  wife  a  regular  allowanoe  of 
a  sufficient  sum  for  her  mainteoanoe, 
which  is  regularlypaidy  this  is  sufficient 
to  repel  the  inference  of  agencj,  ao<f 
he  is  not  liable  for  any  debt  she  may 
contract;  and  it  is  not  neoessaij  that 
there  should  be  any  deed  of  separs- 
tion;  but  the  allowance  must  be  sudi 
as  the  jury  shall  think  sufficient^  re- 
ference being  had  to  the  station  of  the 
parties  and  the  income  of  the  Yxos- 
band.     Hdder  v.  Cbpe,  437 

2.  If  husband  and  wife  be  living 
apart,  and  the  husband  makes  ^ 
wife  a  sufficient  allowance  for  her  sup- 
port, he  is  not  liable  in  an  action  by 
a  tntdesman  for  goods  supplied  to  her, 
and  it  is  immaterial  whether  the 
tradesman  knew  of  such  allowance  or 
not  Rwce  v.  The  Marqwis  ofdmyng- 
ha/ni,  444 

3.  If  a  wife  living  apart  from  her 
husband  orders  goods  to  be  addressed 
and  sent  to  a  third  person,  and  they 
be  sent  to  the  house  of  such  third  per- 
son, that  not  being  the  place  of  abode 
of  the  wife,  the  husband  is  not  liable 
to  pay  for  those  goods.  Ibid, 

4.  Where  a  sum  of  money  was  ad- 
vanced to  a  wife  who  was  living  with 
her  husband,  and,  after  her  decease, 
the  husband  promised  to  repay  the 
sum  "  when  convenient  to  him,*'  but 
stated  that  he  had  not  been  privy  to 
the  loan, — Held,  that  there  was  eri- 


I]Sri>ECENT  EXPOSURE. 

.^nce  to  go  to  the  jury  that  the  wife 
ul  borrowed  the  money  with  the 
ixictioii  of  the  husband,  or  that  she 
rofessed.  so  to  do,  and  that  he  had 
atified  lier  act   West  v.  Wheeler,  714 

IMPOUiroiNG  DOCUMENTS. 

In  debt  bj  payee  against  makers  of 
\  banker's  cheque,  in  which  the  de- 
fendants  pleaded  that  they  did  not 
make  the  cheque,  the  defendants'  sig- 
natures  were  admitted,   but  it  was 
opened   for  the  defendants,  that  the 
detendants^  who  were  directors  of  a 
company^  of  which  the  plaintiff  was 
secretary,   kept  blank  cheques,  with 
their  signatures  to  them,  in  a  book, 
and  that  this  cheque  was  one  of  those 
fiWed  np  by  the  plaintiff  without  au- 
thority.     The  judge  intimated,  that 
tills  would  be  a  forgery,  even  though 
the  whole  sum  the  cheque  was  drawn 
for  was    due  to  the  plaintiff.     The 
plaintiCTs  counsel  elected  to  be  non- 
suited,   and  the   judge  ordered  the 
cheque  to  be  impounded  in  the  hands 
of  the  associate,  but  would  not  order 
the  plaintiff  to  be  taken  into  custody, 
as  no  evidence  of  any  forgery  had  been 
given,  and  the  whole  matter  rested  on 
the  statement  of  counsel  only.  FUncer 
V.  Shaw,  703 

IMPKISONMENT. 
See  False  Imprisonment. 

INDECENT  EXPOSURE. 

1.  If  a  man  indecently  expose  his 
person  to  one  woman  (mly,  this  is  not 
an  indictable  misdemeanor.  Heg,  v. 
Webb,  933 

2.  Whether  an  indictment  which 
charges  A.  with  having  "  in  a  certain 
public  place  within  a  certain  victual- 
ling ale-house,**  indecently  exposed  his 
person  in  the  presence  of  M.  A.,  the 
wife  of  B.,  and  other  the  Uegc  subjects 
there,  is  good, — quiere.  But  if  it  ap- 
V^r  that  the  exposure  was  to  M.  A., 
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the  wife  of  B.,  only,  the  defendant 
ought  not  to  be  convicted.  Ibid* 

INDICTMENT. 

See  Church-rate,  1,  2,  3,  4,  5,  6. — 
Embezzlement,  6. — ^Manslauoh- 
tee,  4, 6. — Murder,  2, 3, 4, 6, 6, 8, 
10,12.— Receiver,  1,2.— Time,  2. 

1.  An  indictment,  preferred  at  the 
assizes,  under  the  stat  7  <fe  8  Yict^  c. 
2,  for  a  crime  committed  on  the  high 
seas,  need  not  conclude  oorUra/ormam 
statuti,     Reg,  v  Serva,  53 

2.  In  an  indictment  preferred  at 
the  assizes  for  a  felony  committed  on 
the  high  seas,  it  is  sufficient  to  allege 
that  the  offence  was  committed  ''  on 
the  high  seas,"  without  also  averring^ 
that  the  offence  was  committed  with- 
in the  jurisdiction  of  the  Admiralty. 
Reg.  V.  Jones,  165 

3.  In  indicting  a  person  for  felony, 
since  the  stat.  11  &  12  Vict  c.  46,  it 
is  immaterial  whether  he  be  a  princi- 
pal in  the  first  or  in  the  second  de- 
gree, or  an  accessary  before  the  fitct, 
as  in  either  case  he  is  indictable  as  a 
principal     Reg,  v.  Manning,  903,  n. 

4.  An  indictment  which  charges, 
that  A.  stole  two  shillings ''  of  if le  goods 
and  cfiattels  "  of  S.  F.,  is  good,  as  the 
words  ''the  goods  and  chattels  of" 
may  be  rejected  as  surplusage.  Reg. 
V.  Radley,  974 

5.  An  indictment  charged  the  pri« 
soner  with  stealing  "one  ham,  of  the 
value  of  10«.,  of  the  goods  and  chat- 
tels of  R  n,:"—Ileld  good,  although 
it  did  not  state  the  animal  of  which 
the  ham  had  formed  a  part  Reg,  v. 
GaUears,  981 

INDICTMENT  (FORMS  OF). 

1.  For  throwing  destructive  mat- 
ter on  the  person.  129 

2.  For  giving  a  fidse  answer  on 
voting  for  a  town-councillor.         179 

3.  For  felony  in  causing  a  regis- 
trar to  make  a  false  entry.  622 
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4.  For  misdemeanor,  in  making  a 
false  statement  to  a  registrar.       504 

5.  For  taking  a  felse  oath  to  ob- 
tain a  marriage  license.  ^     847 

6.  For  perjniy  before  magistrates 
on  a  summary  conviction.  607 

7.  For  penury  in  the  County 
Court  .824 

8.  For  felse  pretence,  by  giving 
felse  taster  of  cheese.  630 

9.  For  false  pretence,  for  obtain- 
ing a  railway  ticket  in  exchange  for  a 
false  one.  917 

10.  For  manslaughter,  by  impro- 
perly putting  the  deceased  into  cold 
water.  '*70 

11.  For  manslaughter,  in  neglect- 
ing the  working  of  an  engine,  from 
which  a  mine  explosion  occurred.  343 

12.  The  like,  for  negligence  in  the 
ventilation  of  the  mine.      ^  368 

13.  For  murder,  by  causing  prema- 
ture birth.  784 

14.  For  disobedience  of  an  order  of 
justices  to  pay  church-rates.  564 

15.  For  disobedience  of  an  order 
ofaffiHation.  962 

INNOCENT  AGENT. 

See  FoBGEBY,  4. 

If  a  man  does,  by  means  of  an  in- 
nocent agent,  an  act  which  amoimts 
to  a  felony,  the  employer,  and  not  the 
agent,  is  accountable  for  that  act  as 
principal.     Beg,  v.  Blecudale,        765 

INSURANCE. 

Where  a  policy  of  insurance  on  life 
contained  a  condition,  that  the  policy 
should  be  void  if  the  assured  should 
"commit  suicide;"  and  it  was  proved 
that  the  assured  had  died  from  the 
effects  of  poison  taken  by  himself: — 
ITeld,  that,  in  order  to  avoid  the  po- 
licy, it  need  not  be  shewn  that  the  as- 
sured, at  the  time  he  committed  that 
act,  could  distinguish  between  right 


JXJOTICE  OF  THE  PEACE 

and  wrong,  so  m  to  be  able  i^j^ 
sLdand^predatethewtoai^ 

qnaUty   of  Se    «^/%^JS 

ISSUE. 
See  Fbigjted  Issrx. 

JOINT-STOCK  COHPAHT. 

1.  In  order  to  prove  tiiatsffipbs 

been  called  in  by  a  joint-stock  ^^ 

pany,  to  be  registered  ^^«^J  ^^{j 
He  s.  9,  it  iT  not  sufficient  o«J 
the  clerk  of  the  brokers  who  sent  tkm 
in  for  that  purpose,  unless  he  ^nlm 
the  scrip  itself;  and  , 

Senible,  that  some  one  from  tfce  ^^ 
fice  of  the  company  itself  should  b. 
caUed,  to  prove  that  the  company  (W 
in  fact  call  in  the  scrip.  ^^"^"^^^ 
Woods  J 

2.  Where  a  contract  Lad  bea  »»* 
with  a  trading  company  b^««^ 
plete  registration:— iW4  ^J^ 
not  obligatory  to  sue  the  <»mm!^ 
the  contract  by  their  pubhc  oflter^ 
Barton  v.  Hutdtimim, 

JUBY  DE  MEDIETATE  L»'- 

1.  An  alien  woman,  ^'^}^^ 
ried  a  British  Mbject,  i«  "f*  «™"' 
on  her  trial  for  a  felony,  ^^^y. 
a  jury  de  medietate  lingo*-    ^'?^: 

""rather  an  alien,  who^^^ 
ed  jointly  with  a  British  ^^^Jf  J  ,f 
felony,  thereby  loses  the  p"^  J^. 
being  tried  by  a  jury  de  medieUt^^ 
guae — qwxrel  ,         in 

[But  hdd,  in  SMoeiid^'*  ^', 
St.  Tr.  559),  that  he  did  not;  ^^ 
casey  Moore,  557,  «?»ji.  ^^ 

JUSTICE  OF  THE  "^^^^ 


An  action  against  a  mi%-;    ^ 
an  act  done  by  virtue  of  ^ 
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fl  a  local  action;  and,  therefore,  if 
^since  the  division  of  the  County  of 
L.ancaster,  by  virtue  of  the  3  &  4  Will. 
4,  e.  71,  B.  4),  the  venue  in  such  ac- 
tion be  hud  in  the  "  southern  division** 
of  that  county,  but  it  appear  that  the 
cause  of  action  arose  in  the  ''  northern 
division,**  the  defendant  will  be  en- 
titled to  a  verdict  under  the  21  Jac. 
1,  c.  12,  8.  5.     Atkinson  v.  Hornby, 

335 

JUSTICES  (ORDER  OF). 
See  Ordeh  of  Justices. 

LANDLORD  AND  TENANT. 
See  Tbespass,  2. 

1.  A.  demanded  20/.  as  rent  due 
fromB.;  and  B.  having  claimed  certain 
deductions  which  A.  would  not  allow, 
B.  then  put  down  twenty  sovereigns, 
and  said,  "  I  tender  you  20/.  under 
l)rote8t:'* — Held,  a  good  tender,  as  this 
was  not  a  conditional  tender,  the  words 
*'  under  protest  "merely  importingthat 
B.  did  not  acquiesce  in  the  demand  of 
A.,  and  did  not  mean  to  preclude  him- 
self from  recovering  the  money  back 
again  if  he  could.    Manning  v.  Lunn, 

13 

2.  The  land-tax  is  a  <' parliament- 
ary tax,**  within  the  meaning  of  an 
agreement  to  pay  rent  **  and  all  taxes, 
parliamentary  and  parochial.**     Ibid. 

3.  Where  a  contract  was  made  by 
plaintiff  and  one  H.,  that  H.  ''  should 
btdld  certain  houses  on  plaintiff's  land, 
and  procure  tenants  for  the  same  at  a 
given  rate,  and  himself  pay  the  rent 
till  he  so  procured  tenants,  from  the 
Michaelmas  then  next  ensuing:** — 
Held,  that,  under  the  contract,  no  te- 
nancy was  created  between  plaintiff 
and  U.     TayUyr  v.  Jcuikaon,  22 

4.  Where  a  tenant  is  entitled  to  six 
months*  notice  to  quit>  a  notice  to  quit 
'^  at  the  expiration  of  the  present  year's 
tenancy**  is  sufficient,  although  it  does 


not  appear  on  the  face  of  it  that  it 
was  given  six  months  before  the  pe- 
riod therein  specified  for  quitting.  Doe 
d.  G(yr8t  v.  Tiimthy,  351 

5.  In  an  action  by  A.  against  B. 
for  rent  on  a  demise  from  quarter  to 
quarter,  with  the  rent  payable  one 
quarter  in  advance,  the  defendant  plead- 
ed a  denial  of  the  demise, — a  notice  to 
quit, — and  a  surrender  by  operation 
of  law.  A  written  agreement  for  this 
quarterly  letting,  made  while  the  stat. 
7  &  8  Vict.  c.  76,  s.  4,  was  in  force, 
was  put  in,  which  was  signed  by  B. 
but  not  by  A: — Held,  that  this  was 
evidence  of  a  parol  demise  by  A.,  and 
that  it  was  put  an  end  to  by  a  parol 
notice  to  quit. 

Held  also,  that  if  a  tenant  have 
left  a  house  unoccupied,  and  the  land- 
lord enter  and  be  in  the  profitable  oc- 
cupation of  the  house,  he  cannot  re- 
cover rent  from  the  tenant  for  any 
time  after  such  profitable  occupation ; 
but  if  he  merely  puts  a  person  into  the 
house  to  take  care  of  it  and  prevent 
depredations,  it  would  be  otherwise. 
Bird  V.  DefonvieUe,  415 

6.  In  case  for  selling  goods  dis- 
trained for  rent,  without  complying 
with  the  provisions  of  the  stat.  2  W. 
&  M.  sess.  1,  c.  5,  the  damages  are, 
the  ffolue  of  the  goods  distrained,  less 
the  amount  of  rent  due.  Whiiworih 
V.  Maden,  517 

7.  Defendant  let  to  plaintiff  certain 
premises,  under  an  agreement  that  the 
"yearly  rent  should  be  110^.  from  the 
15th  of  October,  1847;'*  and  that  "the 
rent  should  be  pavable  in  advance,  if 
the  landlord  reqmred  the  same."  At 
the  expiration  of  the  first  quarter,  the 
defendant  (the  landlord)  demanded 
27/.  10«.  for  a  quarter's  rent  then  due; 
and,  as  it  was  not  paid,  he  distrained 
for  the  llOl:— Held,  first,  that,  after 
such  demand,  he  had  a  right  to  dis- 
train for  the  27/.  10«.,  but  not  for  the 
110/.;  secondly,  that  if  the  jury  were 
of  opinion  that  the  goods  distrained 
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w^re  BO  iT'-^re  tbui  5c£«tent,  if  fcirij 
s»  aI  to  rv^ase  tLe  ±1L  \(h^  the  plus- 
tjf  v^<^  L«  endtltd.  niMier  a  count 
IfT  tikicjf  An  czLcesBiTe  diaUetay  to  re- 
c«:*T«r  o&lj  ncfninai  dftiuigvs;  thirdly^ 
t^v^^  ni  MBessiik^  tiic  dunaigcs  vmicr 
t^At  ccanc  the  jorr  vere  al  libcrtj  to 
is^oire  wiiiether  the  heM  mouis  had 
bctt  wed  to  ascertain  the  Tahie  of  the 
gw«k  seiaed  and  woLL  ahhoogh  it  ap- 
peared that  ther  had  been  dnhr  ap- 
(•caised.  and  that  ther  vcre  aoU  a4  the 
af-praised  Tahae;  ^fiwtkly,  thai,  voadcr 
a  eoant  in  tru'ver,  to  reewvr  dAimgcs 
fo€  ^TcH'jfiLlj  removing  fixtures  im- 
der  a  diaXicaft.  the  plaintiff  vaa  cnti> 
tied  to  reeoTer  the  Tifaie  of  the  fix- 
tores  as  chaneLs  mereh*.  Clarie  t. 
H^/oni^  540 

6.  Where  tenant  i)r  jeais  agrees  to 
keep  the  premises  in  repair  dniing  the 
te&ancT,  and,  before  the  expiration  of 
the  term,  an  action  k  brought  agaiikst 
him  for  breach  of  this  agreement,  die 
plaintiff  is  entitled  to  recoTer  nnminal 
damages  oqIt.  JiiirrwH  t.  O^^  553 

9.  A.  was  seised  in  fee  of  a  huoae 
and  tvo  acres  of  knd,  which  he  had 
lettoR  A.  mortgaged  this  propertj 
to  C  in  fee.  and  it  was  arranged  be- 
tween A^  K,  and  C^  that  K  shoaU 
|«iT  the  amount  of  the  int^nest  on  the 
mortgage  to  C  and  the  residue  of  the 
rent  to  JL  After  this  C.  gSTe  notiee 
to  A.  to  paj  the  whole  rent  to  him. 
A.  did  so: — HeU^  that,  by  reason  of 
the  arrsngem^it,  A.  was  not  justified 
in  so  doing;  but  if  there  had  been  no 
such  arrangemeut  it  wiHild  have  been 
otherwise.     Whit  more  t.  H'ti/irr,    615 

10.  A.  was  seised  in  ft«  of  nine 
acres  of  land  cLargi-d  with  legacies^ 
U.r  which  there  w^us  a  power  of  dis- 
training. A.  let  the  land  to  K,  and 
the  legatees  as&^iinied  their  legacies  to 
C,  who  gave  notice  to  B.  to  paj  the 
rent  to  him: — Heidy  that  K  ww  not 
justified  in  so  doing  upon  a  notice  on- 
ly, although  he  would  have  been  under 
the  threat  of  a  distress.  JbUL 


IL  Goods  snficicBi  to 
arrears  of  rent  are  not  **U»  befiind" 
on  the  demised  pRmiaea,  ao  aa  to 
aroid  Uieopention  of  the  ataft.  4  Geo, 
f ,  c.  2d,  a.  2,  milesB  tk^  ave  m^ymhlj 
there  that  a  broker  goin^  to 
wooid,  usu^  reasoQaoBe 
findtiieni,  so  aa  to  be  able  to  < 
thcBLAM  d.  Mmnrmm  r.FrmJta,  €TS 

lan,  if  he  £d  not  do  < 
''to  the  satisfrction  of  the  I 
ofthelcasor.  He  did  the  repain,  bat 
the  lessors  snrreyorwas  not  aatUed; 
— ITdd^  in  ejectment  fior  the  fixieitnre, 
tint  if  those  who  tried  theeanse  tbos^ 
the  snrreyor  ooght  to  have  been  sa- 
tisfied, that  wroohi  be  willicient,  and 
there  would  be  no  fiDrfeitiire  iucuueJL 
Doe  ±  Sir  Edward  Bibber,  BarL  t. 
Jona,  7-13 

ULND-TAX. 
iSas  Lasi>u>sd  amd  Tksaxt,  2. 


LABCENY. 
See  Chattel. — ^ExAMnrATioar     bi- 

FOBB  MaOISTKATES,  2. ^ISINCT- 

MKST,  4y  5. RiBCgltML,  1. 

1.  A.,MsistcdbjK,haddoBew«k 
for  the  fiOher  of  a,  anda  told  A.SBd 
K  that  if  tiiej  wwld  bring  a  stamped 
receipt  they  dMmld  be  paid.  Kboigk 
a  stsmp  with  the  money  of  A.,  sad 
they  together  vent  to  C,  and  the  Usak 
stamp  waa  giTcn  to  C.  to  wnte  a  rt- 
ceipt  on  ik  C.  did  so;  and  as  the 
stamp  lay  on  C.  s  desk,  A.  agaed  the 
receipt  Mid  B.  witncased  it,  bat  nei- 
ther of  them  ever  had  the  stsnp  ia 
his  possession  after  the  reeeipt  wai 
written  on  iL  (X,  vndcr  pRteaee  of 
fetching  his  fiithcrsdicqae-book,toQk 
away  the  reeeipt,  and  wonU  not  psj 
the  money  H  was  gircn  far:—Hd^ 
not  a  krocny  of  the  atampL    J8S9.  t. 


LARCENY. 


1069 


2,  Servants  who  clandestinely  take 
tlieir  mnsters'  oats,  with  intent  to  give 
them  to  their  masters* horses,  andwith- 
o\it  fkiiy  intent  to  apply  them  to  their 
own  private  benefit,  are  guilty  of  lar- 
ceny, e^eu  though  they  are  not  an- 
swcr&l>le  at  all  for  the  condition  of  the 
horses.     Beg.  v.  PriveU,  114 

3.    A..,  who  had  been  the  servant  of 
Mrs.  O.,  applied  for  aservice  to  Mrs.D.y 
who  consented  to  engage  A.  as  her  ser- 
vant, if,  to  a  letter  written  by  Mrs.  D. 
to  Mrs.  G.,  a  satisfactory  answer  was 
retumed  as  to  the  character  of  A.    Mrs. 
D.  accordingly  wrote  a  letter  to  Mrs. 
O.y  and  posted  it,  and  A.  wishing  to 
intercept  the  letter,  went  to  the  K. 
post-office,  and  obtained  the  letter  by 
stating  that  she  was  a  servant  of  Mrs. 
Gr.,  and  then  burnt  it : — Held,  by  the 
ftfieen  judges,  that  this  was  a  larceny. 
lieg.  V.  Janes,  236 

4.  Money  was  stolen  from  an  an- 
cient poor's  box  fixed  up  in  a  church : 
— Ilelily  that,  in  an  indictment  for 
stealing  it,  the  property  would  be  pro- 
perly laid  in  the  vicar  and  churchward- 
ens, and  that  an  indictment  in  which 
the  property  was  stated  to  be  that  of 
"  J.  N.  and  others,**  J.  N.  being  the 
vicar,  was  correct,  without  alleging 
"J. N.**  to  be  the  vicar,  or  the  "others** 
to  be  the  churchwardens.       Beg,  v. 

Wcyrtieij,  283 

5.  J.  had  employed  M.  to  load  sacks 
of  oats,  the  property  of  J.,  from  a  ves- 
sel on  to  the  trams  of  K.,  who  was  to 
carry  them  on  the  trams  to  the  ware- 
house of  J.  By  previous  concert  be- 
tween M.  and  K.  oats  were  taken  by 
M.  from  two  of  the  sacks  and  put  in- 
to a  nose-bag  in  the  absence  of  K., 
and  hidden  under  a  tram.  K.  re- 
tumed in  a  few  minutes  and  took  the 
nose-bag  and  its  contents  from  under 
the  tram  and  took  them  away,  M. 
being  then  within  three  or  four  yards 
of  him : — Held,  tliat  both  were  prin- 
cipals in  the  larceny,  and  that  K.  was 

VOL.  II, 


not  a  receiver;  and  that,  as  it  was  all 
one  transaction  and  both  bad  con- 
curred in  it,  and  both  had  been  pre- 
sent at  some  parts  of  the  transaction, 
both  could  be  convicted  as  principals 
in  the  larceny.     Beg.  v.  JTcfey,      379 

6.  S.  delivered  two  51.  notes  to 
Mrs.  D.,  the  wife  of  the  postmaster  of 
C,  at  which  post-office  money  orders 
were  not  granted,  and  asked  her  to 
send  them  by  G.,  the  letter-carrier 
from  C.  to  W.,  in  order  that  he  might 
get  two  51.  money  orders  at  the  W. 
post-office.  Mrs.  D.  gave  these  in- 
structions to  G.,  and  put  the  notes  by 
his  desire  into  his  bag.  G.  after- 
wards took  the  notes  out  of  the  bag, 
and  pretended  when  he  got  to  the  W. 
post-office  that  he  had  lost  them.  It 
was  found  by  the  jury  that  G.  had  no 
intention  to  steal  the  notes  when  they 
were  given  to  him  by  Mrs.  D. : — Held, 
by  the  fifteen  judges,  that  this  taking 
of  the  notes  by  G.  was  not  a  larceny, 
the  notes  not  being  in  his  possession 
in  the  course  of  his  duty  as  a  post- 
office  servant.     Beg.  v.  Glass,       395 

7.  Where  a  prisoner  was  indicted 
in  one  count,  for  stealing  from  the 
mine  of  one  H.  J.  G.  cosd,  the  pro- 
perty of  the  said  H.  J.  G.,  and,  in 
the  same  count,  for  stealing  from  the 
mines  of  tliirty  other  proprietors  coal, 
the  property  of  each  of  such  other 
proprietors,  and  it  appeared  that  all 
the  coal  so  alleged  to  have  been  sto- 
len had  been  raised  at  one  shaft: — 
Held,  First,  that  the  prosecutor  could 
not  be  called  upon  to  elect  on  which 
charge  he  would  go  to  the  jury.  Beg. 
V.  Bleasdale,  765 

Secondly,  that  although,  for  the 
sake  of  convenience  in  trying  the 
prisoner,  the  judge  might  direct  the 
jury  to  confine  their  attention  to  one 
particular  charge,  yet  that  the  prose- 
cutor was  entitled  to  give  evidence 
in  support  of  all  the  charges  laid  in 
the  indictment.  Ibid. 

4  a  n.  p. 
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TlurvllT,  thAt  proof  ctf  such  chargreB 
m^i:^.t  l^' relied  on,  in  onier  to  shew 
a  felv>niv*tK  intent.  T^w/- 

is.  Whew  A  prisoner  charged  with 
larceny  has  giTen  two  different  ac- 
counts of  the  w»r  in  which  he  became 
p^^sse-sj^xi  of  the  stolen  property,  it  is 
not  inctHKbent  on  the  prosecutor  to 
«!1  a$  witneijsse?  persons  wht^m,  in 
one  of  the  stateroentjs.  he  says  conld 
prove  his  innocence,  with  a  view  of 
disprvn-insr  that  statement:  l^t  it 
nwiy  be  prudent  in  the  pntxeecntor  to 
have  these  persons  in  attentknce  at 
the  tr:al,  thnigh  he  d»^es  not  call 
them,  to  avoid  the  effect  of  the  ob- 
fer^-ativHis  by  the  prisoner,  or  his 
cv"viase!.  that  tln^s^f*  pefs^^ns  conld  prove 
the  pri'S^^ners  inaoceiKe,  but  that  he 
has  nv>t  the  means  of  piwnring  their 
attciKiance.     Hy.  v.  PnV^y.  618 

!?,  If  a  jxTssi^n  finds  gvxxk  that  hav^e 
Wen  actually  Uv^t.  orareieasonablysup- 
p^^$ed  by  him  to  have  l^een  lost,  and.ap- 
pnM^ri»a;;niir  them  with  intent  to  take 
the  entire  d^Htiinion  over  them,  really 
believini*.  when  he  takes  them,  that  the 
owner  cuinot  be  fountl.  it  is  not  lar- 
ceny :  but  if  he  takes  them  with  the 
like  intent,  thongh  loist*  or  reasonably 
suppo!«ed  to  be  lost*  but  reasonably 
Knievinir  that  the  owner  can  be  found, 
it  is  larveny.    ^?yv.  Tk^-fi^ym^     831 

U\  A.  found  a  watch,  and  suhse- 
q\iently  cv^nvwted  it  to  his  own  use 
— the  jury  ^Mmd  him  •*  Xot  guihy  of 
stealins:  the  watch,  but  guilty  of  keep- 
ing p^>sa>«B>ion  of  it.  in  the  hope  of  r>^ 
ward,  ftv^m  the  time  he  fir^  had  the 
watch.''  A  vw\liot  of  Giiihy  was  en- 
tered at  the  trial : — H^M  wn^ng.  and 
that,  on  theta?  fiurts.  and  this  findinir. 
it  was  no  larceny.     Ix^.  v.  FiWy.  841 

11.  A.  delivered  his  watch  to  R. 
a  watchmaker,  to  regulate,  R  left 
his  reisidence  with  the  prosecutors 
watch  in  his  po^ssession,  and  was  not 
heard  of  till  he  was  taken  into  custo- 
dy, when  he  said  he  hat!  dispos^ed  of 


the    property: — Heidy     no   larwiiy 
Beg,  ▼.  ThrisOe,  ^^ 

HM  also,  that,  in  «ich  a  cmc,  un- 
less the  poesesaion  of  goods  be  ob- 
tained wiUi  a  felonious  intent,  no  sab- 
sequent  appropriation  will  oonstttete 
a  larceny.     Ibid.  ^  ^^ 

12.  A  person  employed  in  the  Post- 
office  committed  a  mistake  in  the  sort- 
ing of  two  letters  containing  nwoer, 
and  he  threw  the  lettem,  im<9»ened. 
and  the  money,  down  a  water-doaet 
in  order  to  ai^id  a  penalty  attachetl 
to  such   misteke: — f/e/d;   that  there 
was  a  larceny  of  the  letters  and  mo- 
nev,  and  also  a  secreting'  of  the  IctteR 
within  the  stat.  1  Vict,   c  36,  a  26, 
'  Z/e^Jako^that  in  an  indictment  on  that 
I  statute  for  secreting  a  poet-letter,  it 
I  13  not  necessary  to  state  the  porpoee 
;  for  which   the"  letter  was    secreted. 
'  ^t*;.  v.  Wynn,  So9 

I  13.  A.,  who  was  in  the  employ  of 
i  R.  a  tanner,  took  skius  from  a  ware- 
I  house  of  R  to  C,  the  fbrcoian  oi  R. 
at  another  part  of  the  pranisea,  pre- 
,  tending  that  he  had  done  woA  on 
'  them*  for  which  he  was  to  be  jmd 
'  A.  intended  to  return  the  skins  to  his 

•  master  when  he  had  heeo  paid  for  his 
pretended  wt>rk  on  them : — HM,  no 

•  larceny,  but  an  attempt  to  oommit  the 
misdemeanor  of  obtaining  m<mey  br 
fabe  pretence.    Meg.  v.  HcBawa^,  94i 

14.  To  eonstitote  larcoiyy  it  ia  ne- 
cessary that  the  party  dbould  have 

(  had  an  intenticMi  to  deprive  the  owner 
of  his  propnty  pemiaiiently.        IM- 

15.  The  correct  dcfinitiai  of  kroeny 
is  ^*  the  wrongful  or  frandnlent  tak- 
ing and  carTying  away  by  sny  person 
of  the  mere  personal  goods  of  another. 
fK>m  any  place,  with  a  fidonious  intert 
to  convert  them  to  his  (the  takers; 
own  use,  and  make  them  his  own  pro- 
perty, without  the  consent  of  the 
owner;"  the  word  "^fefenioaB'  beiii^ 
explained  to  mean  that  dicre  is  no 
colour  oi  right  or  excuse  for  the  set : 


X^AJtCENT  (SERVANT). 

ad  tbe  '*  intent"  must  be  to  deprive 
le  o^w^ier,  not  temporarily,  but  per- 
mnentljr,  of  his  property.     Ibid, 

1 C-     -^-  took  fat  from  a  loft  of  B.,  a 
^llo^vv'-melter,  and  brought  it  to  B.*s 
uddle-room  and  placed  it  in  the  scale, 
knd  ^vrislied  B.  to  buy  it,  as  being  fat 
ent  \>y  a  butcher  nam^  K.     B.  re- 
used ^o  buy  it>  and  A.   ran  away: — 
Held^^  &  larceny,  and  that  the  fact  that 
^e  tJbief,  after  taking  the  &t,  tried  to 
Lndixce  the  owner  to  buy  his  own  fat, 
made  no  difference.  Btg.  v.  Ball,  947 
\7-    A.  employed  B.,  who  was  by 
business  a  drover,  to  drive  pigs  and 
deliver  them  to  C,  at  L.     He  was  to 
be  paid  by  the  day,  but  by  the  custom 
of  tlie  trade  he  had  a  right  to  drive 
oiber   persons'  pigs  to  L.,  with  those 
of  A..,    if  he  chose.     He  drove  the 
pigs  to  L.,  and,  as  C.'s  wife  would  not 
receive  them,  he  took  them  to  L.  mar- 
ket and  sold  them,  and  absconded : — 
Hel<i,  no  larceny,  as  he  was  a  bailee, 
and  not  a  servant,  and  had  no  original 
intention  of  stealing  the  pigs.     Heg, 
V.  /7ey,  983 

18.  A.  placed  his  horse  with  the 
prisoner  for  him  to  try  to  sell  it ;  he  did 
not  sell  it,  and  put  itat  P.'s  livery  stable. 
A.  sent  to  P.  not  to  give  up  the  horse  to 
the  prisoner,  and  told  the  prisoner  that 
be  must  not  have  the  horse  again ;  to 
which  the  prisoner  replied,  "Well." 
The  prisoner,  by  telliiJg  a  felse  story  to 
P.*8  servant,  got  possession  of  the  horse, 
and  made  off  with  it : — Held,  to  be 
horse-stefiding.     Heg,  v.  Steer,       988 


LARCENY  FROM  THE  PERSON. 
See  RoBBEBT,  1. 

LARCENY  (SERVANT). 

Where  a  servant  received  money 
from  his  master,  in  order  to  pay  the 
wages  of  certain  workpeople  therewith, 
and  in  the  book  in  which  the  account 
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of  the  monies  so  paid  was  kept  by  the 
servant,  entries  were  found  charging 
the  master  with  more  money  than  the 
servant  had  actually  disbursed,  but 
there  was  no  proof  that  he  had  ever 
delivered  this  account  to  his  master : 
— Held,  that  this  did  not  amount  to 
larceny  in  the  servant.  Jieg,  v. 
BtUler,  340 

LAWS  (FOREIGN). 
See  FoBEioN  Law. 

LEASE. 
See  Attorney,  3. 

LEGACY. 
See  Landlobd  and  Tenant,  10. 

LEGITIMACY. 
See  Evidence,  15. 

LETTER  (THREATENING). 
See  Theatenino  Letteb. 

LEWDNESS. 
See  Indecent  Exposure. 

LIBEL. 
See  New  Assionment. 

1.  A  letter  written  to  a  bishop,  in- 
forming him  of  a  report  current  in  a 
parish  in  his  diocese,  that  the  incum- 
bent of  a  district  in  that  parish  had 
collared  the  schoolmaster,  and  that  a 
fight  ensued  between  them,  is  a  privi- 
leged communication  if  such  letter  was 
written  to  the  bishop  honestly,  to  call 
his  attention  to  a  rumour  in  the  pa- 
rish which  was  bringing  scandal  on  the 
Church,  and  not  from  any  malicious 
motive;  and  it  b  not  material  that  the 
writer  of  the  letter  did  not  live  in  the 
4a2 
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district  to  the  incumbent  of  which  the 
letter  refers.  Jamea  v.  Bogtan,  4 
2.  A  publication,  reflecting  on  the 
character  of  the  plaintiff,  professed  to 
contain  a  report  of  the  proceedings 
before  two  judges  of  different  courts 
at  chambers,  on  applications,  under 
the  Bankrupt  Act,  5  &  6  Vict  c.  122, 
s.  42,  to  discharge  a  bankrupt  out  of 
custody.  The  defence  (under  the  ge- 
neral issued  was,  that  it  was  a  &ir  ac- 
count of  what  took  place  before  those 
judges  when  acting  in  a  judicial  capa- 
city:—ffcW,  that,  if  it  was,  the  de- 
fendant was  entitled  to  the  verdict : 

Held  also,  that  if  the  report,  though 
not  correct,  was  an  honest  one,  and 
intended  to  be  a  fair  account  of  what 
really  occurred  before  the  judges,  that 
would  be  a  ground  for  reducing  the 
damages.     JSmith  v.  SooU,  560 

LICENSE  (MARRIAGE). 
See  False  Oath. 

LIMITATIONS  (STATUTE  OF). 
A.,  B.,  and  0.  made  a  joint  and  se- 
veral promissory  note.  A.  died,  leav- 
ing B.  his  executor.  C,  being  after- 
wards sued  on  the  note,  pleaded  the 
Statute  of  Limitations;  and  the  plain- 
tiff, in  order  to  take  the  case  out  of 
the  statute,  proved  a  payment  of  in- 
terest on  the  note  by  B.  within  six 
years : — Semhle,  that  the  plaintiff  was 
entitled  to  recover,  without  reference 
to  the  question  whether  B.  had  paid 
such  interest  as  the  executor  of  A.  or 
as  a  party  to  the  note.      Grij^  v. 

LOCAL  COURT. 
See  County  Coubt. 


Asfiby, 


MAGISTRATE. 

See    EXAMIKATION     BEFORE     MAGIS- 
TRATES.— Justice  op  the  Peace. 


MANSLAUGHTER. 

ALiLICIOUS  PROSECUnoy. 

I.  In  an  action  for  nudidous  pro- 
secution, a  person  is  liable  who  gi^es 
evidsnoe  in  support  of  the  dttrge.  tad 
who  represents  himself  as  prefierriD^ 
it,  although  it  is  preferred  wX  saaat 
other  persons*  expense,  and  eadk  othff 
persons  have  told  him  that  he  daD  be 
a  witness  only,  and  they  empkrv  t^ 
counsel  and  solicitor;  and  if  it  be  Aewa 
that,  during  the  examinataan  od  tiie 
charge,  such  per8<m  is  in  his  heKriif 
repeatedly  alluded  to  as  proseeator, 
and  does  not  deny  that  chanieter,  tiiis 
is  evidence  fipom  which  a  jnrr  may  in- 
fer that  he  represented  hmifldf  as  the 
person  preferring  the  diarge.  Clemfmis 
V.  Ohrfy,  6S6 

2.  Simikrity  of  handwriting  is  nut, 
per  se,  and  without  other  dicnm- 
stances,  ''prohable  cause**  for  i»e- 
ferring  a  charge  of  forgery  a^insl  & 
person  whose  handwriting  is  like  that 
of  a  forged  instrument.  IbuL 

3.  In  an  action  against  A.  for  mali- 
dous  prosecution  of  B.,  by  malidoushr 
causing  an  indictment  for  a  riot  to  be 
preferred  against  him,  it  was  prort?df 
on  the  part  of  the  defendant  by  Mr. 
C.  P.,  the  city  solicitor,  that  he  pre- 
ferred the  indictment  by  order  of  Mr. 
Aid.  C: — Held,  that  the  defendants 
counsel  might  ask  Mr.  C.  P.  whether 
the  defendant  had  desired  him  not  to 
prosecute  on  his  behalf,  but  could  not 
ask  him,  generally,  what  the  defend- 
ant had  said  to  him  on  the  subject  of 
the  prosecution.  Oaterman  v.  Bak- 
man,  753 

MANSLAUGHTER. 
See  Assault,  3. 

1.  If  each  of  two  persons  be  driving 
a  cart  at  a  dangerous  and  furious  nte, 
and  they  be  inciting  each  other  to 
drive  at  a  dangerous  and  furious  rate 
along  a  turnpike  road,  and  one  of  the 
carts  run  over  a  man  and  kill  him, 
each  of  the  two  persons  is  guilty  of 
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LiQLTislaiii^liier^  and  it  is  no  ground  of 
Lefence,  -that  the  death  was  partly 
AiisecL  lL>y  the  negligence  of  the  de- 
^easc^  liiinself,  or  that  he  was  either 
deaf  or  drunk  at  the  time.  Jieg,  v. 
SvtyiruicM,  230 

2.    Generally,  it  may  be  laid  down, 
lliat,  "wlicre  one  by  his  negligence  has 
contributed  to  the  death  of  another, 
he  is  guilty  of  manslaughter,       Ibid. 
^.   "Where  an   engineer,  who   had 
charge  of  an  engine  which  was  worked 
for  the  purpose  of  keeping  up  a  sup- 
ply of  pure  air  in  a  mine,  neglected 
his  duty,  so  that  the  engine  stopped 
and  the  mine  thereby  became  charged 
with    foul  air,  which  afterwards  ex- 
ploded and  caused  the  death  of  one  of 
the  miners : — ffM,  that  in  such  a  case 
the  engineer  could  not  be  convicted  of 
manslaughter  on  an  indictment  which 
did   not  allege  a  duty  in  him  which 
he  had  neglected  to  perform.     Beg, 
V.  BarreU,  343 

4.  Form  of  indictment.  Ibid. 

5.  If  it  be  the  duty  of  a  person,  as 
ground  bailiff  of  a  mine,  to  cause  the 
mine  to  be   properly  ventilated   by 
causing  air-headings  to  be  put  up 
where  necessary,  and  by  reason  of  his 
omission  in  this  respect  another  be 
killed  by  an  explosion  of  fire-damp, 
such  person  is  guilty  of  manslaughter, 
if,  by  such  his  omission,  he  was  guilty 
of  a  want  of  ordinary  and  reasonable 
precaution ;  and  if  it  was  his  plain  and 
ordinary  duty  to  have  caused  an  air- 
heading  to  have  been  made,  and  a  man 
using  reasonable  diligence  would  have 
done  it,  it  is  no  defence  in  a  case  of 
manslaughter  that  the  death  of  the 
deceased  was  caused  by  the  negligence 
of  others,  as  well  as  by  that  of  the  pri- 
soner; for,  if  the  death  of  a  deceased 
he  caused  partly  by  the  negligence  of 
the  prisoner,  and  partly  by  the  negli- 
gence of  others,  the  prisoner  and  all 
those  others  are  guilty  of  manslaugh- 
ter,   lieg.  v.  Haines,  3G8 

6.  Form  of  indictment.  Ibid. 


7.  In  a  case  of  manslaughter,  the 
cause  of  the  death  and  the  death  occurred 
in  the  county  of  S.,  and  the  body  af- 
ter death  was  removed  to  the  city  of 
L.;  the  coroner  of  L.  held  the  inquest, 
and  J.  £.  was  tried  for  the  manslaugh- 
ter on  the  inquisition.  Sernble,  that 
the  inquest  was  properly  held  under 
the  Stat.  6  &  7  Vict.  c.  12,  although 
that  statute  is  a  Httle  obscurely  worded. 
Reg.  V.  EUis,  470 

8.  An  indictment  against  a  medical 
practitioner  charged  that  he  made  di- 
vers assaults  on  the  deceased,  (a  pa- 
tient), and  applied  wet  cloths  to  his 
body,  and  caused  him  to  be  put  into 
baths : — Hdd,  that  this  was  a  proper 
mode  of  laying  the  offence,  altiiough 
all  that  was  done  was  by  the  consent 
of  the  deceased ;  and  that  the  indict- 
ment need  not  charge  an  undertaking 
to  perform  a  cure,  and  a  felonious 
breach  of  duty.  Ibid. 

9.  An  indictment  for  manslaughter 
charged  that  J.  £.  caused  R.  D.  to 
become  mortally  sick,  of  which  mor- 
tal sickness,  especially  of  a  mortal 
congestion  of  the  lungs  and  heart,  oc- 
casioned by  the  means  aforesaid,  he 
died : — Udd,  that  this  properly  charg- 
ed a  death  from  a  mortal  congestion 
caused  by  those  means.  Ibid. 

10.  Form  of  indictment.         Ibid, 


MARRIAGE  LICENSE. 
See  False  Oath. 


MEDIETATE  LINGUJS,  JURY 
DE. 

See  Jury  de  Medietate  LiNQUiB. 


MEMORIAL  OF  A  DEED. 
See  Evidence,  12. 


MISCARRIAGE. 
See  Abortion. 
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Moirrtt' 


MUBDEB. 


5s*  Ass4rx.T.  5. 

1.  £T«y  fs^   tovvds  a  xnisde- 
rf&=.:c.  ry  4i  fcct  d:a*.  k  pcsish&bae 

S4« 
Am  bii£:52aeEi  cisarred  xhax  A^ 
■iiii^  t-:  tcniiai  the  rarisii  of  BL 
di  i  siJa  wt~IlT  «r<cT-«T  a  cLILd  of  t«iMier 
»^»  iz.:o  tL*;  pari^  Ar.-i  ia  a  Li^wmj 
ti.-€j«  ci-i  siL.Aw-n:ZT  le*Te  aad  desert 
tie  tLil-i.  oa  tirf  gTvczkii  there,  iodi 

be  ;i=a:  Le  to  tak*  cw  of  b^<5«if : — 

MOXEY  LEXT. 

WbfTv  tbe  d^f»ittct.  m  ensaierai] 
triTeller.  w»5  vnh-inHsrd  hr  ti»e  p4Kn> 
tif  to  df«3wr:t  cmaia  saau  frccn  tibe 
Asocnt  he  cif^t  leceite  ca  kxs  ae- 
eccnl.  U>  be  rviafi  cat  of  the  com> 
misK.'Q  the  dtfe- iart  wms  to  be  paid 
bx  cfther  erzr'rTvrs: — fff^-l^  thu  the 
5=:=iS  mi^t  be  rMOTiOTd  iz.der  a 
c»:<=t  f.TT  EKoey  lent     Sl^jf^l^erJ  t. 

MOXET  TAKEX  FROM  A  PRI- 
SOXER. 

A  dfffrii*z:t  OTTT.TT.rtted  to  take  bis 
tH*;  M  the  assii^s  for  issa^-rir^  a 
ornstArle.  h»d  a  soaa  of  tL  Sjl  8dL\a- 
kea  £r:n:  Lizi  bv  tie  constAiCe  wto 
cv-veved  h:ia  to  rriaoa,  to  ptj  fcr  fas 
^^15  il'.ece*!  the  ixr^z^e?  oi  Vo^-k^t- 
*^ir  bir[i  to  the  prise::.  Mrid  Lis  nkftin- 
t^iiaaoe  is  i:H5.:a  tii:  li^  trial  this  . 
Nfini:  the  crdinAjT  p^crlv-*  in  the 
evxinty  of  SciSlrd: — H-' u  th*t  the 
praotic*  «:»  oTifte  wtv^c::,  «-d  the 
:--:^e  at  the  a&^xes  dirv<t^  the  mo- 
^^r  to  he  nsTvT^  t^  ^v^  ccfeniaiit. 


MORTGAGE. 
MURDEB. 


MOXTH.- 


1.  OnthetnaiafBrmsLixaMfix'tsre 
mnrdo'  of  P^  it  appeared  tbfll  a  Bn- 
tiib  cnDsa*  eosaeed  in  ti^e  prevensxc 
of  tiie  s^ire  trade  maaned  tvx>  boas, 
and  aou  them,  eammaaded  by  a  lir  ^ 
teiiaac  te>  board  the  BraailiaB  ahip  F. 
he  did  so.  and,  fhvrtir.g  ber  fixsed  -^ 
ioT  dav^ea.  bat  with  zk«  slaviea  oc  bc*ri 
look  her.     After  this,  ih^  luHiir  ai" 
in  the  ship  F.  rhaifd  the  sLip  IL  aisso 
BnxiiiaB.  and  sent  a  boas  with  F,  v^"- 
vaa  a  i«*»^g^»p*nan  to  1 
had  dim  on  board,  aadi 
and  pan  of  her  crev  pot  on  board  chr 
F.^and  left  there  vith  the  capcnin  and 
cook  <^  the  F.,aapiiBancn^im  cfaarze 
of  P.andflQBieBritnhMBinaL      Nei- 
ther the  boataiftor  the  F^.a&o'  fihevaa 
taken,  had  any  instracdina  on  board. 
UadiecniiBc^had.    Snchcfdiea^ 
of  the  £.  aa  vera  thai  pot  on  board 
the  F.,  and  the  eook  of  the  F..  aZ 
Biaiiliansj  rose  on  F.  and  the  British 
•euaen.  and  killed  tlMm  all;  bat  the 
eaptain  of  F.  wocid  not  join  in  the 
traaaactioo.     It   vaa  contended   f  jt 
the  proaeciixicn,  that  the  F.  and  £. 
verelecaliT  taken  aader  the  itata  ^ 
GeoL  3,^CL  ilX  and  7  ^  8  Gcol  4.  c 
74^  and  the  Fortagnew  and  Bmaibac 
tz>aitica  aa  to  scave  trading;  and  tha: 
the  phsMien  veiv  ia  kv6d  enetodj. 
and  tiie  ship  F.  in  the  hmfal  caasodr 
oftheQneenaofficen.    H^prkaneri 
vere  conxicted  of  the  mmder,  but  ti^e 
dfteoi   jtaigea    heid   the   convicti^-B 
wn>nc.  on  the  gTMond  of  vant  v£  jc- 
ri^dkrtioQ  in  an  En^riish  conn  to  try 
an  ofience  couaitted  on  board  the  F.'. 
and  that,  if  the  kwU  poaae»on  id 
that   ^eaad    br   the   British  Crwx 
thruQgh  its  officers,  wonld  be  siiftci- 
Oit  to  gire  jurisdiction,  there  vas  no 
evidence  broog^  befim  iheOocatat 
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the   trial    to  shew  that  the  possession 
was  leL-^nrfvLl.     Reg.  v.  Serva,  53 

2-    XJnaer  the  stat.  33  Hen.  8,  c. 
23,   a    Critish  subject  was  triable  in 
this  countTy  for  the  murder  of  another 
HritiBli.    subject;  committed  on  land 
widiin  Hie  territory  of  a  foreign  inde- 
pendent  Idngdom.     In  such  a  case, 
\\ie  indictment  sufficiently  shewed  the 
parties  to  be  British  subjects,  by  stat- 
in g,    in    the  usual  manner,  that  the 
deceased  was  in  the  peace  of  the  king, 
and   concluding  against  the  peace  of 
Wie  king;  and   such  an  indictment 
need    not  conclude   contrd,  formam 
9it<xtuti.      Rex  V.  Saim/er,  101 

3.  An    indictment   for    murder 
charged   A.   with    giving   a    mortal 
wo\uid  to  B.  G.,  on  the  27th  of  May, 
of  ^v'hich  wound  B.  O.  died  on  the 
29tb  of  May;  and  that  Y.  and  Z., 
"  on  the  day  and  year  first  aforesaid, 
were  present,  aiding  and  abetting  A. 
the  felony  aforesaid  "  to  do  and  com- 
mit.    The  jury  found  all  the  prisoners 
guilty  of  manslaughter;  and  it  was 
objected  for  Y.  and  Z.,  that  the  felony 
of  A.  was  not  complete  till  the  death 
of  B.  G.,  but  the  judges  held  the  con- 
viction right.     Reg.  v.  O'BrUm,    115 

4.  In  one  count  of  an  indictment 
for  murder,  the  death  was  stated  to 
be  by  a  blow  of  a  stick,  and  in  another 
by  the  throwing  of  a  stone.  The  jury 
found  the  prisoners  guilty  of  man- 
slaughter generally  on  both  counts, 
and  the  judges  held  the  conviction 
Tight,  and  that  judgment  could  be 
given  upon  it;  and,  semble,  that  these 
are  not  inconsistent  statements  of  the 
modes  of  death,  but  that,  if  they  had 
been  so,  no  judgment  could  have  been 
given  on  this  verdict.  Ibid. 

5.  An  indictment  for  murder  charg- 
ed that  the  death  of  the  deceased  was 
caused  by  a  mortal  wound  of  the  head, 
inflicted  with  a  swingle.  It  was  proved 
that  the  death  was  caused  by  a  blow 
on  the  head  by  a  piece  of  wood,  and 
that  tiie  external  skin  was  not  broken. 


but  that  there  was  extravasation  of 
blood  pressing  on  the  brain,  and  a 
collection  of  blood  between  the  scalp 
and  the  brain.  The  surgeon  stated 
this  to  be  a  contused  wound,  with 
effiision  of  blood : — ffeldf  by  Uie  fif- 
teen judges,  that  the  evidence  sup- 
ported the  indictment  Reg.  v.  War- 
mem,  195 

6.  On  a  trial  for  a  murder  by  poi- 
soning, statements  made  by  the  de- 
ceased in  conversation  shortly  before 
the  time  at  which  the  poison  is  sup- 
posed to  have  been  administered,  are 
evidence  to  prove  the  state  of  his 
health  at  that  time.  Reg,  v.  JoJin- 
aon,  354 

7.  Two  prisoners  were  indicted  for 
murder.  The  first  count  of  the  in- 
dictment charged  that  F.  D.  and  C.  P., 
on  &c.,  at  &ii,,  in  and  upon  one  W.  C. 
did  make  an  assault,  and  that  F.  D. 
with  a  gun  shot  W.  C,  giving  him  a 
mortal  wound,  &c.,  of  which  he  died, 
and  that  C.  P.  was  feloniously  present 
aiding  and  abetting :  and  so  the  jurors, 
dec,  do  say,  that  the  said  P.  D.  and 
C.  P.  feloniously,  kc,  did  murder 
W.  C.  The  second  count  charged 
that  both  the  prisoners  ^'afterwards, 
to  wit,  upon  the  same  day,  in  the  year 
aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  and  upon  the  said 
W.  C.  did  make  an  assault^"  and  that 
C.  P.  with  a  gun  shot  W.  C,  giving 
him  a  mortal  wound  of  which  he  died ; 
and  so  <fec.,  P.  D.  and  C.  P.  did  mur- 
der the  said  W.  C.  The  jury  found 
both  the  prisoners  Guilty,  butwere  not 
satisfied  as  to  which  fired  the  gun : — 
Heldy  that  the  conviction  was  right ; 
and  that,  as  each  count  was  good,  and 
the  same  evidence  would  supporteither 
count,  it  was  not  essential  that  the 
jury  should  find  which  of  the  priso- 
ners fired  the  gun.    Reg,  y.  Dcwning, 

382 

8.  An  indictment  for  murder  charg- 
ed that  the  prisoner  a  certain  musket, 
loaded  with  gunpowder  and  a  leaden 
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jured.    party  himself  had  brought  the 
&et\oTi..  J  bid, 

J^EW  ASSIGNMENT. 

In     an  action   for  a  libel,  the  de- 
iexid&nty  at  first,  pleaded  Not  guilty, 
l>iit  afterwards  pleaded  to  the  &rther 
maintenance  of  the  action,  that  the 
plaintiff  had  recovered  damages  against 
another  person  for  the  same  griev- 
ances.    New  assignment,  that  the  pre- 
sent action  was  brought  for  other  and 
different  grievances.     Plea  to  the  new 
a^i^nment,  Not  guilty: — Held,  that 
this  did  not  admit  the  inuendoes,  and 
thaty  by  pleading  Not  guilty  to  the  new 
assignment,  the  defendant  had  raised 
precisely  the  same  issue  as  if  the  libel 
new^  assigned  had  been  set  out  in  the 
declaration,  and   the   defendant  had 
pleaded  Not  guilty  to  it.     Tits  DiJce 
of  JBrunawick  v.  Pepper,  683 

NEW  TKIAL. 

Where  the  Court  were  of  opinion, 
that  the  direction  of  the  learned  judge 
who  tried  the  cause,  though  in  terms 
correct,  might  still  have  been  mis- 
understood by  the  jury,  they  granted 
a  new  trial.     Toidmin  v.  HecUey,  157 

NIGHT  POACHING. 

1.  In  a  case  of  night  poaching  by 
persons  armed,  the  offence  was  com- 
mitted on  the  4th  of  December,  1845. 
On  the  19th  of  December,  1845,  in- 
formation of  the  offence  was  made 
before  a  magistrate,  who  on  that  day 
granted  warrants  to  apprehend  A.  and 
B.,  two  of  the  offenders.  On  one  of 
these  warrants  A.  was  apprehended 
and  committed  for  trial  on  the  16tJi 
of  September,  1846,  B.  being  appre- 
hended on  the  other  warrant  and  com- 
mitted for  trial  on  the  21st  of  October, 
1846.  The  indictment  was  preferred 
andfoundon  the  5th  of  April,  1847 : — 
Hdd,  that  the  prosecution  was  "com- 


menced within  twelve  calendar  months 
after  the  commission"  of  the  offence, 
and  that  it  was  commenced  by  the  in- 
formation and  warrants  to  apprehend, 
or  at  all  events  by  the  apprehension 
of  the  prisoners.    Beg,  v.  Brooks,  402 

2.  On  an  indictment  for  woimding 
with  intent  to  prevent  lawful  appre- 
hension, it  was  proved  that  the  prison- 
ers were  found  poaching  in  the  night, 
armed,  in  a  preserve  which  had  be- 
longed to  the  Earl  of  L.,  and  then 
was  in  the  possession  of  the  EarVs 
trustees.  The  person  trying  to  ap- 
prehend was  a  watcher  employed  by 
the  head  keeper,  the  latter  having 
been  appointed  by  the  Earl  twenty 
years  before,  and  paid  by  his  agent 
down  to  the  time  of  the  trial,  but  the 
head  keeper  had  never  had  any  direct 
communication  with  the  trustees : — 
Held,  sufficient  proof  of  an  authority 
to  apprehend.     Heg.  v.  Fielding,  621 

3.  Gamekeepers  who  were  out 
watching  in  the  night  heard  firing 
of  guns  in  the  preserves  of  their  em- 
ployer, and  they  waited  in  a  turnpike- 
road,  expecting  the  poachers  to  come 
there,  which  they  did,  and  an  affray 
ensued  between  the  gamekeepers  and 
the  poachers : — Hdd,  that  if  the  game- 
keepers were  then  endeavouring  to 
apprehend  the  poachers  they  were  not 
justified  in  so  doing.  Beg.  v.  Mead- 
Iiam,  633 

4.  To  support  a  charge  of  night- 
poaching,  by  three  or  more  armed, 
under  the  stat.  9  Geo.  4,  c.  69,  s.  9, 
it  is  not  necessary  that  all  the  persons 
charged,  or  even  three  of  them,  should 
have  been  adnwUy  on  the  land;  and 
if  it  be  shewn  that  all  the  defendants 
were  at  the  time  associated  and  en- 
gaged in  pursuing  the  common  pur- 
pose and  object  of  taking  game  by 
some  of  them  going  armed  into  the 
field,  and  there  beating  for  game, 
while  others  rendered  them  aid  l)y 
remaining  outside  of  the  field,  that  is 
sufficient.     Beg,  v.  WlUUaker,      636 
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NOLLE  PEOSEQUL 

In  an  action  of  trespass  against 
three  who  had  all  jointly,  and  bj  one 
attorney,  pleaded  Not  guilty  "  by 
statute,"  the  judge  at  Nisi  Prius  would 
not,  on  the  application  of  the  plain- 
tiff's counsel,  just  before  the  juiy  were 
sworn,  allow  a  nolle  prosequi  to  be  en- 
tered as  to  one  of  die  defendants,  in 
order  that  he  might  be  called  as  a  wit- 
ness for  the  pluntiffl  Neither  would 
the  judge,  immediately  after  the  jury 
were  sworn,  allow  one  of  the  defend- 
ants to  be  acquitted  on  the  application 
of  the  pkintiff's  counsel,  it  being  stated 
by  the  defendant's  counsel  that  he  ap- 
peared for  all  the  defendants,  and  ob- 
jected to  such  acquittal.  Spefncer  v. 
Harrison^  4^9 

NOTICE  OF  ACTION 

Under  the  9 1 10  Vict.  c.  95,  (Coun- 
ty Courts  Act,)  to  take  advantage  of 
want  of  notice  of  action,  it  must  be 
specially  pleaded.  Smith  T,Prikh€vrd^ 

699 

NOTICE  OF  DISHONOUR 
See  Bill  of  Exchange,  2. 


NOTICE  TO  PRODUCE. 
See  Evidence,  3. 

1.  A  cause  at  the  sittings  at  Nisi 
Prius  was  called  on  upon  Thursday  the 
4th  of  February,  and  the  plaintiff's 
case  was  closed  on  that  day  at  4  p.  h.  ; 
the  case  was  then  adjourned  to  Friday 
the  5th  of  February,  at  10  a.m.  All 
the  parties  lived  in  town,  and  in  the 
evening  of  the  4th  of  February,  before 
9  p.  M.,  a  notice  to  produce  a  letter  of 
the  defendant  to  the  plaintiff  was 
served  on  the  plaintiff's  attorney: — 
Held,  that  this  notice  to  produce  was 
served  in  time.  Sturm  v.  Jeffree,  442 

2.  Held  also,  that,  if  a  party  is  serv- 
ed with  a  notice  to  produce,  sufficiently 


eariyferhim  tobe  enabled  to  proioce 
a  document,  if  he  thinks  proper  to  do 
so,  it  makes  no  difference  that,  at  the 
time  of  the  service  of  the  notice,  the 
cause  is  part  heard.  lind. 

3.  A,  and  Mr.  C,  his  present  attr?- 
ney,  both  lived  at  a  distance  fnm  H., 
the  asdze  town.  At  noony  on  tk 
commission  day^  Mr.  C.  wm  serred  ft 
H.  with  notice  to  produce  a  pi^. 
The  trial  came  on  the  next  monung: 
but  in  the  notice  to  prodnce,  farther 
notice  was  given  (as  the  fiu^  was),  tbat 
the  paper  was  then  in  H.,  in  the  pos- 
session of  Mr.  M.,  (who  held  it  for 
A.),  who  was  then  at  the  G.  Hotel  in 
H. : — Held,  that  sufficient  notiee  to 
produce  had  been  given,  and  secondaij 
evidence  of  the  paper  was  recoTei 
Beg,  V.  HcuMm,  823 

NOTICE  TO  QUIT. 
See  Lakdlobd  and  Tekast,  4. 

NUISANCE. 


1.  In  an  action  on  the  case  for  a  oof- 
sance  arimng  from  the  smoke  iflBmng 
from  buildings  in  the  occnpadon  of 
weekly  tenants : — Held,  that  the  action 
was  rightly  brought  against  the  lessor ; 
and,  .secondly,  that  the   entenng  of 
smoke   discharged  from   defendant's 
chimnies  into  plaintiff*8  house  amoa]i|- 
ed  in  contemplation  of  law  to  a  nui- 
sance, but  that  the  &ct  of  a27  bdldingB 
erected  on  the  locality  on  whieb  de- 
fendant's were,  being  declared  comiooa 
nuisances  by  statute,  was  not  /«r  « 
suffident  to  entitle  plaintiff  to  a  Ter- 
diet  in  a  dvil  action,  in  which  tlie 
nuisance  complained  of  arose  from  tiie 
smoke.     Bu^  v.  Bcuterfidd,        ^^ 

2.  In  an  action  for  a  nnisasoe,  so 
architect  acquainted  with  the  koaUt^ 
may  be  askc^i  if  the  nuisance  depreo- 
ated  the  value  of  the  houses  in  the 
neighbourhood.  GmtnileU  v.  W^ 
toarth,  "i^ 


PARISH  REGISTER. 


PARTNER. 
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OATH  (FALSE). 

5cc  IFat^e  Answeb. — ^False  Oath. — 
Perjury. 

ORDER  OF  FILIATION. 
See  Filiation. 

ORDER  OF  JUSTICES. 

1.  Indictment  for  disobeying  an 
order  for  payment  of  church  rates. 
Beg.  V.  Bidwll,  564 

2.  Indictment  for  disobeying  an 
order  of  filiation.    Reg,  v.  Brdhyy  962 

PALATINE  (COUNTY). 
See  CouNtY  Palatine. 

PARDON. 

A.  was  at  the  spring  assizes  of 
1846  indicted  for  stealing  a  horse  on 
the  26th  day  of  February,  1841.    He 
had,  in  1842,  been  convicted  of  felony 
and  sent  to  the  Hulks,  from  which  he 
was    discharged  in   February,  1846. 
He  produced  a  certificate  of  his  dis- 
charge, which  stated,  that  "  J.  H.,  who 
was   convicted  at  Worcester  on   the 
22nd  of  June,  1842,  is  this  day  dis- 
charged in  consequence  of  having  re- 
ceive a  free  pardon : " — Held,  that,  if 
this  pardon  had  been  regularly  proved, 
it  would  have  been  no  bar  to  the  charge 
of  horse-stealing,  as  the  pardon  was 
expressly  confined  to  another  felony. 
Beg.  v.  Ha/rrod,  294 

PARISH  REGISTER. 

In  ejectment,  it  being  proved  by 
the  rector  of  the  parish  of  C.  that  no 
parish  registers  existed  there  of  earlier 
^t«  than  1733,  the  transcripts  of  the 
i^gbters  of  that  parish  for  1705  and 
1706,  returned  under  the  70th  canon 
of  1603,  were  produced  by  the  r^fis- 
trar  of  the  diocese  from  the  Bishop's 
registry,  and  received  as  evidence  of  a 


marriage  in  1705,  and  a  baptism  in 
1706,  of  persons  through  whom  the 
lessor  of  the  plaintiff  traced  his  title. 
Doe  d.  Wood  v.  WUkina, 


PARTICULARS  OF  DEMAND. 

If  a  plaintiff,  in  his  particulars  of 
demand  delivered  in  the  cause,  do  not 
give  credit  for  any  sum  paid  by  the 
defendant,  but  in  it  refer  to  "  full  par- 
ticulars" already  delivered,  and  those 
fiill  particulars  do  give  credit  for  a 
sum  paid  by  the  defendant,  this  will 
not  dispense  with  the  necessity  of  the 
defendant  pleading  such  payment,  and, 
if  it  be  not  pleaded,  the  defendant  can- 
not avail  himself  of  it  at  the  trial. 
Harty.Middleton,  9 

PARTNER. 
See  Witness,  1. 

1.  A.,  in  1847,  agreed  with  B.  to 
supply  him  with  bricks  whenever  he 
wanted  them,  for  28s.  per  1000,  ready 
money.  In  1848,  B.  <&  C.  became 
partners;  and  after  that,  B.  from  time 
to  time  ordered  bricks  of  A.,  which 
were  used  for  a  partnership  purpose : 
— Reldf  that  C,  as  the  partner  of  B., 
was  liable  to  A.  for  the  price  of  these 
bricks,  each  order  being  a  new  con- 
tract ;  but  if  the  contract  of  A.  &  B. 
had  been  for  the  supply  of  a  certun 
number  of  bricks,  at  so  much  per  1000, 
a  subsequent  partner  would  not  have 
been  liable,     Ih/ke  v.  Brewer,       828 

2.  If  there  be  a  partnership  to  car- 
ry on  a  work,  that  would  give  each 
partner  authority  to  make  such  con- 
tracts as  would  be  proper  for  the  com- 
pletion of  the  work;  and  whether  a 
contract  be  so  or  not,  is  a  question  for 
the  jury.  Ibid, 

3.  B.  &  C.  entered  into  partnership 
by  an  unstamped  agreement,  which 
was  in  the  liands  of  J.  S.  A.  sued  B. 
<&  C.  as  |)artners,  for  goods  sold,  and 
applied  to  J.  S.  to  take  or  send  the 
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agreement  to  the  Stamp-office,  that  A.  ' 
might  get  it  stamped ;  J.  S.  refused  to 
do  so,  aud  a  judge  at  chambers  would 
not  onler  him  to  do  so,  as  J.  S.  held 
the  agreement  for  B.  &  C,  and  did  not 
in  any  waj  hold  it  for  A.  Ibid. 

PATENT. 

1.  Where  the  specification  of  a  patent 
for  a  chemical  process  contained  words 
that,  taken  in  their  ordinaiy  and  natu- 
ral sense,  directed  an  act  to  be  done, 
which  would  be  fatal  to  the  success  of 
the  process,  although  the  meaning  in- 
tended might  be  gathered  from  the 
context : — HM,  that  the  specification 
was  insufficient  to  sustain  the  patent 
Beard  v.  Egerton,  667 

2.  Before  the  date  of  the  patent^ 
part  of  the  garancitte  (colouring  mat- 
ter) in  madder  had  been  obtained  bj 
boiling,  but  the  spent  (boiled)  madder 
still  contained  garancine;  the  whole 
of  the  garancine  had  also  been  ob- 
tained by  a  ktwicn  process; — the  pa- 
tent was  for  the  application  of  the 
latter  process  to  spent  madder : —  Hdd, 
that  it  was  not  a  new  manufacture, 
Steiner  v.  Heald,  1022 

PERJURY. 

See  Evidence,  25. — ^False  Ai;sweb. 
— False  Oath. — Registrab,  1, 3. 

1.  In  cases  of  perjury,  although  an 
assignment  of  perjury  must  be  proved 
by  two  witnesses,  it  is  not  necessary 
to  prove  by  two  witnesses  every  fiict 
which  goes  to  make  out  the  assign- 
ment of  perjury.    Reg.  v.  Roberts,  607 

2.  A.,  to  prove  an  alibi  for  B.,  had 
sworn  that  B.  was  not  out  of  his  sight 
between  the  hours  of  8  a.  M.  and  9  a.m. 
on  a  certain  day,  and  on  this  perjury 
was  assigned.  Proof  by  one  witness 
that  between  those  hours  A.  was  at 
one  place  on  foot.,  and  by  another  wit- 
ness that  between  those  hours  B.  was 
walking  at  another  place  six  miles  off: 


— HM  to  be  suffident  proof  of  the  is- 
signment  of  peijury.  P'^*l 

3.  Form  of  indictment.  ll^d. 

4.  In  an  indictment  for  peijuiT.  it 
was  aUeged,  that  A.  made  hu  will 
and  thereby  appointed  B.  hb  execu- 
tor:— Heldy  that  the  production  of 
the  probate  was  the  proper  proof  f'f 
this  allegation  j  but,  that,  if  it  bd 
been  necessary  to  prove  that  A.  l-A 
devised  real  estates,  the  original  wlI 
must  have  been  produced  and  one  of 
the  attesting  witeeases  caDed.  R^;?. 
V.  Turnery  Tot 

5.  In  an  indictment  for  peijuiy,  it 
was  averred,  that  a  suit  was  instituted 
in  the  Prerogative  Court  by  C.  agunst 
B.,  to  dispute  the  validity  ci  a  codicil 
to  a  will : — H^d^  that  the  production 
of  the  original  allegations  of  both  par- 
ties in  the  suit,  signed  by  their  ad- 
vocates, and  proof  of  the  advocates* 
signatures,  and  that  they  acted  as  ad- 
vocates in  that  court,  such  allegations 
being  produced  from  the  registry  of 
that  court  was  suffident  proof  of  the 
averment^  and  that  the  caveat  need 
not  be  produced.  Jhid, 

6.  On  the  trial  of  an  indictment  for 
perjury,  aamgned  on  an  affidavit  sworn 
in  the  Queen  s  Bench,  proof  of  the  de- 
fendant's signature  to  the  affidaWt 
and  proof,  that^  under  a  jurat,  '^swom 
in  open  court  at  Westminster  Hall, 
the  10th  day  of  June,  1846,**  the 
words,  "  By  the  Court,"  are  in  the 
handwriting  of  one  of  the  Masters  of 
the  Court,  is  sufficient  evidence  of  the 
swearing  of  the  affidavit  in  the  Court 
of  Queen's  Bench,  without  any  fur- 
ther proof  that  Uie  Master  was  in 
Court  when  the  affidavit  was  sworn. 

Ibid. 

7.  On  an  indictment  for  peijnn% 
in  the  usual  form,  setting  forth,  with 
proper  innuendoes,  a  copy  of  a  deposi- 
tion before  a  magistrate,  written  in 
the  English  language,  and  signet!  br 
the  defendant,  he  may  be  convicted 
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on  proof  of  a  verbal  deposition  in  the 
Welsh  language,  of  which  the  written 
deposition  signed  by  him  is  the  sub- 
stance. Beg,  y.  Tfumuu,  806 
8.  Fonn  of  indictment  for  perjury 
in  the  county  court.  823 

PLEADING. 

See  Bill  op  Exchange,  1,  10. — 
False  Imprison  hent,  1. — Goods 
SOLD,  1, 2. — Indictment. — Money 
LENT. — New  Assignment. — ^Tres- 
pass, 2. 

1.  In  an  action  for  assaulting  the 
plaintiff,  the  defendants  pleaded,  that 
the  plaintiff  was  beating  "a  certain 
hoy,  wliose  name  is  to  the  defendants 
unkTunon"  and  that  the  defendants, 
to  prevent  his  beating  "</ie  said  boj/" 
quietly  laid  their  hands  on  him.     Re- 
plication, that  "the  said  boy**  in  the 
plea  mentioned  "  was  one  Barnes  W., 
and  was  and  is  the  lawful  son  of  the 
plaintiff,"  of  the  age  of  ten  years,  and 
that  "  the  said  Barnes  W"  refused  to 
obey  his  lawful  commands,  whereupon 
the  plaintiff  moderately  chastised  him. 
Rejoinder,  that  the  plaintiff,  attlie  time 
when  dec,  was  beating  "tlis  said  Barnes 
IT."  with  more  violence  thanwasproper 
and  reasonable.     Rejoinder,  that  the 
plaintiff  ''did  not  beat"  <&c.  the  said 
Barnes  TT.  "with  more  violence  tlian 
was  proper  and  reasonable."     On  the 
part  of  the  plaintiff,  evidence   was 
given,  that  the  plaintiff,  just  before 
the  defendants  interfered  with  him, 
had  been  beating  his  son  Barnes  W., 
who  was  ten  years  old,  with  a  strap, 
but  not  immoderately ;  but  the  last 
witness  for  plaintiff  stated  that  the 
plaintiff  had  another  son,  aged  eight. 
It  was  proved  for  the  defendants,  that, 
after  the  plaintiff  had  beaten  his  elder 
son,  Barnes  W.,  he  began  beating  the 
younger,  when  the  defendants  laid  hold 
of  him : — Hdd,  that,  on  tliese  plead- 
ings the  issue  was  limited  to  the 


question  of  the  excessive  beating  of 
Barnes  W.,  and  that  anything  the 
plaintiff  did  to  the  younger  boy  was 
not  in  issue ;  and  the  judge  at  the  trial 
would  not  allow  any  amendment  as  to 
the  name  of  Barnes  W.,  as  the  two 
boys  had  both  been  beaten,  and  if  the 
issue  had  been  different  the  plaintiff 
might  have  adduced  other  evidence  as 
to  the  extent  of  the  beating  of  the 
younger  boy.  Winterhumv,  Brooks,lQ 
2.  To  assumpsit  on  a  guarantee, 
the  defendant  pleaded,  that  the  gua- 
rantee was  given  by  him  on  certain 
terms,  which  limited  the  liability  of 
him  the  defendant  thereunder,  and  the 
plaintiff  traversed  this  plea  : — Held, 
that  in  this  state  of  the  record,  the 
plaintiff  was  not  at  liberty  to  object 
to  the  admissibility  of  evidence  to 
prove  wliat  those  terms  were,  on  the 
ground  that  they  were  not  shewn  to 
have  been  reduced  into  writing.  Gal- 
ley V.  Taylor,  551 

Forms. 
See  Indictments  (Forms  op). 

DedarcUions, 

1.  For  digging  away  ground  which 
supported  the  plaintiff's  building.  250 

2.  Against  a  carrier  for  loss  of  a 
parcel  above  10/.  value,  after  notice 
by  the  carrier,  the  parcel  being  stolen 
by  the  defendant's  servants.  790 

3.  Against  a  carrier  for  refusing 
to  carry  a  parcel  unless  an  overcharge 
for  carriage  was  paid.  792 

Pleas  and  Beplications, 

1.  Plea,  that  a  horse  and  carriage 
were  taken  damage  feasant.  31 

2.  Plea,  that  a  tenancy  was  deter- 
mined by  notice  to  quit.  416 

3.  Plea,  that  a  tenancy  was  deter- 
mined by  surrender  by  act  of  law.    lb. 

4.  Replication  thereto.  417 

5.  Plea,  that  the  defendant  was  not 
a  carrier,  790 
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6.  Plea,  that  the  defendant  did  not 
accept  goods  as  a  carrier.      680,  790 

7.  Plea,  that  the  goods  were  re- 
moved to  avoid  a  distress,  and  that 
the  landlord  seized  them  in  the  hands 
of  the  carrier.  680 

8.  Plea,  that  the  package  did  not 
contain  the  articles  specified  in  the 
declaration.  790 

9.  Plea,  that  the  goods  were  not 
stolen  by  the  defendant's  servants. 

Ibid, 

10.  Plea,  that  the  plaintiff  did  not 
tender  the  package  to  be  carried,  modo 
etforma.  Ibid, 

11.  Plea,  that  the  pluntiff  was  not 
willing  to  paj  the  proper  amount  of 
carriage  modo  et  forma.  Ibid. 

12.  Plea,  that  the  plaintiff  had  re- 
covered against  another  person  for  the 
same  cause  of  action.  683 

13.  New  assignment  thereto.  Ilid, 

1 4.  Plea,  in  actions  for  fabe  impri- 
sonment, that  a  felony  was  committed, 
and  the  plaintiff  apprehended  on  sus- 
picion^ stating  the  grounds  of  sus- 
picion. 422 

15.  Plea,  that  one  assured  fraudu- 
lently allowed  a  third  person  to  hold 
the  policy,  and  to  obtain  money  on 
it.  672 

1 6.  Plea,  that  the  full  consideration 
was  not  stated  in  an  indenture  of 
apprenticeship.  811 

POACHING. 
See  NioHT-POACHiNa. 

POISON  (ADMINISERING.) 
See  Administering  Poisok. 

POOR  BOX. 
See  Larceny,  4. 

POST  LETTER. 

1.  The  president  of  a  department 
in  the  Post-office  put  a  half  sovereign 


into  a  letter,  on  whidi  he  wrote  a  fic- 
titious address,  and  dropped  the  l^tta 
with  the  money  in  it  into  the  ktter< 
box  of  a  post-office  receiying-hoQsef 
where  the  prisoner  was  emploTed  in 
the  service  of  the  Post^ffiee.  The 
prisoner  stole  the  letter  and  monej  :— 
Heldy  that  this  was  a  stealingof  a  "pffi( 
letter"  containing  money,  within  the 
Stat.  1  Vict  c  36,  s.  26;  and  that  tins 
was  not  the  leas  a  ''post  letter"  within 
that  enactment,  beosMise  it  had  a  fic- 
titious address.  Eeg.  v.  Ycnmg,  466 
2.  S.,  post-mistress  of  G.,  receiT€d 
from  A.  a  letter  unsealed,  bat  ad- 
dressed to  B,,  and  wth  it  1/.,  fw  a 
post-office  order,  ^.  for  the  poondage 
on  the  order,  IcL  for  t^e  postage^  and 
Id,  for  the  person  who  got  the  ordw. 
S.  gave  the  letter  unsealed,  and  the 
money  to  the  prisoner,  who  was  the 
letter-carrier  from  G.  to  L.,  telling 
him  to  get  the  order  at  L.,andindo6e  ii 
in  the  letter,  and  post  the  letter  at  L 
Theprisonerdestroyedthe  letter,  iierer 
procured  the  order,  and  kept  the 
money : — Hdd,  that  he  was  indictable 
under  sect.  26  of  the  stat.  7  WilL  4 1 
1  Vict.  c.  36,  for  stealing,  embeoling, 
and  destroying  a  post  letter,  be  betog 
at  the  time  in  the  employ  of  the  Post- 
office.     Reg.y.^'^^^  '^^^ 
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POST  OFFICE. 
See  FoBOERY,  4. — Labcsnt,  3, 6, 12. 

POSTPONING  TRIAL 
1.  An  application  to  postpoiw  t^ 
trial  of  a  prisoner  charged  with  nwff- 
der,  in  order  to  afford  an  oppo*- 
nity  of  investigating  the  evidence  and 
cluuracters  of  certain  witnesseB  who 
had  not  been  examined  before  toe 
committing  magistrate,  but  who  were 
to  be  called  for  the  prosecution,  ^ 
prove  previous  attempts  by  the  w- 
cused  on  the  life  of  the  deceased,  ^ 
refused.     Eeg,  v.  Johneon^         ^ 
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PRACTICE. 

See  Ai>DEBSSiNo  the  Jury. — Amend- 
MEKT.  —  Costs.  —  Examination 
BKFOBE  Magistrates. — ^Feioned 
Issue,  2. — Impounding  Docu- 
KSNTs. — Notice  to  Produce. — 
Particulars  op  Demand. — Post- 
poning Trial. — Queen's  Counsel. 
— ^Witnesses*  Names  onthe  back 
OF  the  Indictment. 


PRETENCE  (FALSE). 
See  False  Pretence. 

PRINCIPAL  AND  AGENT. 
See  Contract,  1,  2. 

PRIVILEGE. 
See  Arrest. 

PRIVILEGED  COMMUNICA- 
TION. 

See  Libel,  1,  2. 

PRIVILEGED  COMMUNICA- 
TION  TO  ATTORNEY. 

See  Evidence,  25. — Forgery,  5, 6. 
PROMOTIONS,  249, 461,696,1035. 

PROSECUTOR'S  EXPENSES. 
See  Assault,  6. 

PROSECUTION  (COMMENCE- 
MENT OF). 

See  Night  Poaching,  1. 

QUANTUM  MERXHT. 
See  Contract,  7. 

1.  Under  a  count  of  "  quantum 
meruit,*^  evidence  of  skill  is  admis- 
sible.    Bird  V.  M'Oahey,  707 


2.  On  a  parol  contract  with  a  pub- 
lic board  to  perform  certain  work  and 
labour,  for  whatever  "  recompense 
the  board  might  allow  as  right  and 
proper,"  an  action  will  lie  to  recover  a 
reasonable  recompense,  although  the 
board  tender  what  thej  consider  right 
and  proper.  Ibid, 


QUEEN'S  COUNSEL. 

On  the  trial  of  a  criminal  informa- 
tion, a  Queen*s  counsel  ought  not 
to  be  of  counsel  for  the  defendant, 
without  a  license  from  the  Queen,  or, 
at  the  least,  a  letter  from  the  Secre- 
tary of  State ;  and  it  is  not  enough 
that  an  application  for  a  license  has 
been  sent  to  the  Secretary  of  State  from 
an  assize  town  in  the  country,  to  which 
no  answer  has  been  received  at  the 
time  of  the  case  being  tried.  Reg,  v. 
Ba/rOeU,  321 


RAILWAY  AND  RAILWAY 
COMPANY. 

See  Attorney,  1. — False  Pretence, 
4.— Forgery,  12,  19. 

1.  A  railway  act  enacted, — ^with 
reference  to  the  purchase  of  lands  by 
the  company, — ^that,  if  the  owner  of 
any  such  lands  should  ''  fiiil  to  make 
out  a  title  to  the  lands  in  respect 
whereof  such  purchase-money  or  com- 
pensation should  be  payable,"  the  com- 
pany should  deposit  the  purchase- 
money  in  the  bank ;  and  that  there- 
upon all  interest  in  the  lands  in  respect 
whereof  such  purchase-money  should 
have  been  deposited  should  vest  in  the 
company: — Hdd,  that,  in  order  to 
enable  the  company  to  avail  themselves 
of  this  provision,  they  must  have  pre- 
viously applied  to  the  owner  of  the 
lands  to  furnish  them  with  an  abstract 
of  his  title  thereto.  Doe  d.  Hutchinr- 
eon  V.  Tlte  Mamchester,  Bwry,  and  Bos- 
eenddle  Railway  Gompamiyy  162 
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2.  In  an  action  against  railway  pro- 
visional-committee men,  under  con- 
tracts entered  into  by  the  committee — 
tldd,  that,  to  render  defendants  liable, 
it  was  necessary  to  prove  not  only  that 
they  were  members  of  the  committee, 
but  that  they  knew  it  to  be  still  in 
operation,  and  also  that  the  expenses 
incurred  were  reasonable  and  usual. 
BmreU  v  BlmU,  271 

3.  In  an  action  to  recover  the 
amount  of  deposit-money  paid  on  cer- 
tain railway  shares,  the  prospectus  of 
the  railway  company  setting  forth  that 
120,000  shares  would  be  issued — 
Hdd,  1st,  that  the  allotment  of  only 
58,000  shares  was  a  breach  of  contract, 
and  that  the  plaintiff  was  entitled  to 
recover  on  that  ground ;  2ndly,  that, 
if  it  was  agreed  that  the  company 
should  go  on  with  the  smaller  number 
of  shares,  tliat  was  virtually  a  new  con- 
tract, from  wliich  any  individual  share- 
holder might  withdraw.  Wantner  v. 
JS^iairp,  273 

4.  A  bought-note  for  the  purchase 
of  railway  shares,  signed  by  the  pur- 
chaser, is  not  a  "  memorandum,  letter, 
or  agreement  made  for,  or  relating  to, 
the  sale  of  goods,  wares,  or  merchan- 
dises," within  the  fourth  exemption 
in  the  Stamp  Act,  52  Geo.  3,  c.  184. 
KniglU  v.  Barber,  333 

5.  The  defendants  were  provisional- 
committee  men  of  a  railway  company, 
and  were  appointed,  but  without  their 
consent  being  obtained,  members  of 
the  acting  committee.  Advertise- 
ments to  that  effect  were  published, 
and  became  known  to  them,  but  they 
never  attended  any  meetings  of  the 
company  or  the  committees: — Held, 
tliat  they  were  not  liable  for  the  con- 
tracts made  in  their  absence.  Griffiny, 
Bevei'Iei/,  G48 

6.  The  defendant  was  a  provisional- 
committee  man,  and  had  applied  for 
shares  in  a  railway  company,  which, 
however,  never  issued  any  sliares,  and 
the  secretary  of   which,   appointed, 


however,  by  the  promoters  only,  had 
entered  into  cerUiin  contracts  which 
he  communicated  to  the  committee : — 
Held,  that  the  defendant  was  not  liable 
on  such  contracts ;  and  that  the  tend- 
er of  40/.  to  the  attorney  of  the  com- 
pany, as  it  did  not  appear  on  what  ac- 
count it  was  tender^l,  and  he  had 
dealings  and  other  basins  with  him, 
was  not  evidence  of  an  admissioD  to 
go  to  the  jury.  Barkers.  J^ymUm,  651 

7.  The  plaintiff  was  appoint^  en- 
gineer to  a  railway  company  at  a  meet- 
ing of  the  proviaonal  committee. 
The  defendant  had  previonsly  agreed 
to  join  that  conmiittee,  and  had  for- 
warded applications  for  shares,  but 
whether  before  or  after  the  meeting, 
was  imcertain.  An  individual  answer- 
ing to  the  defendant's  name  was  pre- 
sent at  the  meeting,  and  visited  the 
office  of  the  Company: — Held,  that 
there  was  no  evidence  to  go  to  the 
jury  of  the  defendant's  identity  with 
that  individual.  GUe8T,Corn/ooi,  C53 

8.  Where  an  attorney  of  a  railway 
company  contracted  as  such,  bat  man- 
aged all  the  concerns  of  the  company, 
there  being  no  acting  committee: — 
Held,  that  the  attorney  was  not  per- 
sonally liable  imder  such  contncts. 
Buasdl  V.  Beece,  669 

9.  The  plaintiff,  by  an  a|i^nt  at  B., 
received  small  parcels,  and  bad  Uiem 
put  into  a  hamper,  addressed  to  him- 
self, at  L.,  and  sent  by  the  London 
and  North  Western  Railway.  These 
small  parcels,  which  were  addressed 
to  different  persons,  it  was  the  busi- 
ness of  the  plaintiff  to  deliver  as  ad- 
dressed. In  its  transit  on  the  railway, 
a  small  parcel,  addressed  to  Mr.  K., 
was  abstracted  from  the  hamper:— 
Hdd,  in  an  action  by  the  phdntiff 
against  the  company,  for  loss  of  the 
parcel,  tliat  it  was  suffident  to  prove 
that  it  was  not  in  the  hamper  when 
delivered  to  the  plaintiff  by  the  com- 
pany, and  that  it  was  not  necessary  to 
go  into  evidence  to  shew  that  the  com- 
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pany  had  not  delivered  it  to  Mr.  IL ; 
and  that  the  amount  of  damages  in 
such  action  is  the  value  of  the  lost  par- 
cel, as  the  plaintiff  would  he  liable  to 
that  amount  to  the  owner  of  it. 
Crouch  V.  The  London  cmd  NorOh 
Western  RMioay  Company,  789 

10.  A  railway  company  has  no 
r%ht  to  open  a  parcel^  to  ascertun 
"vrhether  it  contains  other  parcels  ad- 
dressed to  different  persons.         Ihid, 

11.  By  their  Act,  3  Will.  4,  c.  xxxm, 
8.  181,  the  London  and  North  West- 
em  RaUway  Company  are  to  take 
rates  and  tolls  from  all  persons  alike, 
under  the  same  or  similar  circum- 
stances. Their  ordinary  price  for  car- 
rying a  parcel  from  L.  to  B.  was  \d. 
per  lb.  They  refused  to  carry  a  par- 
cel for  the  plaintiff  from  L.  to  B.  un- 
less he  paid  \d,  per  lb.,  which  he  did : 
— Held,  that  he  might  recover  back 
the  excess.  Ihid, 

12.  Form  of  Pleadings.  Ihid. 

RAPE. 
See  Abusing  Female  Children. 

1.  Where,  on  the  trial  of  a  case  of 
rape,  it  was  wished  on  the  part  of  the 
prisoner  that  the  jury  should  see  the 
place  at  which  the  offence  was  alleged 
to  have  been  committed,  and  the  place 
was  so  near  to  the  court  that  the  jury 
could  have  a  view  without  inconveni- 
ence, the  judge  allowed  a  view,  al- 
though the  counsel  for  the  prosecu- 
tion did  not  consent  to  it     Reg,  v. 

IF7ta%,  376 

2.  An  acqiuttal  on  an  indictment 
for  a  rape  could  not  be  successfully 
pleaded  to  a  subsequent  indictment 
for  an  assault  with  intent  to  commit 
a  rape,  nor  could  an  acquittal  on  an 
indictment  for  feloniously  stabbing 
with  intent  to  do  grievous  bodily 
harm,  be  successfully  pleaded  to  an 
indictment  for  an  assault,  although, 
in  each  case,  the  transaction  was  the 
same,  and  the  accused  might  have  been 

VOL.  II. 


convicted  of  an  assault,  under  sect. 
11  of  the  Stat.  1  Vict  c  85.  Reg,  v. 
0ia8(m,  781 

RECEIVER. 
See  Larceny,  d. 

1.  An  indictment  for  breaking  into 
the  house  of  A.,  contained  five  counts, 
laying  the  property  stolen  in  five  dif- 
ferent persons,  A. ,  B.,  C,  D.,  and  E.  It 
also  contained  five  other  counts  imder 
the  Stat  11  &  12  Vict  c.  46,  for  re- 
ceiving the  goods  mentioned  in  each 
of  the  first  five  counts  respectively : — 
Held  to  be  correct,  and  that  there  may 
be  as  many  counts  on  this  statute  for 
receiving  as  there  are  counts  for  steal- 
ing.    Reg,  V.  Beeton,  960 

2.  E.,  at  the  Dorset  Sessions,  was 
found  guilty  of  sheepstealing,  on  one 
coimt  of  an  indictment,  and  M.  was 
convicted  of  receiving  on  another 
count  in  the  same  indictment  for  a 
substantive  felony,  the  receiving  being 
alleged  in  that  count  to  have  been  in 
Somersetshire: — Held  that  M.  was 
improperly  convicted,  as  there  was 
nothing  in  the  latter  count  to  shew 
jurisdiction  to  try  him  in  Dorsetshire. 
Reg,  V.  Martin,  950 

3.  A.  stole  fowls  and  sent  them  by 
coach  to  Birmingham  in  a  box,  not 
addressed  to  any  one,  but  A.  made  a 
verbal  statement  when  he  sent  them, 
that  a  person  would  call  for  them. 
At  Birmingham  B.  inquired  for  the 
box;  it  was  shewn  to  her,  and  she 
claimed  it,  but  it  was  not  delivered 
to  her: — Held,  that  B.  could  not  be 
properly  convicted  as  a  receiver.  Reg, 
V.  HiU,  978 

4.  If  a  man  steal  goods  at  A.,  and 
send  them  to  B.  by  a  coach,  not  ad- 
dressed, but  stating  that  a  person  will 
call  for  them,  and  his  wife  call  for 
them,  and  obtain  them  at  B.,  scienter, 
whether  she  can  be  convicted  as  a 
receiver, — qucere  ?  Ihid. 

4  b  n.  p. 
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REPLEVIN. 


RECORD  (PROOF  OF). 
See  Evidence,  9, 13. 

RECORDER 
See  Crown  Cases  Resebyed,  3. 

REGISTER 
See  Parish  Rbgistek. 

REGISTER  OF  DEEDS. 
See  Evidence,  12. 

REGISTRAR 

1.  An  indictment  on  the  stat  6  & 
7  Will  4,  c  86,8.  41,  for  making  Mse 
statements  for  the  purpose  of  their 
being  inserted  in  a  marriage  register, 
alle^d  that  a  clergyman  had  solem- 
nised a  marriage,  and  was  about  to 
register  in  duplicate  the  particulars 
relating  to  that  marriage,  and  that 
the  defendant  did  wilfully  make  to 
the  clergyman  who  solemnised  the 
office  of  marriage,  "far  the  purpoee 
of  being  inserted  in  the  register  of 
marriage,**  certain  &lse  statements : — 
Held,  tibat  this  was  supported  by  proof 
that  the  entiy  was  made  by  the  chvrch 
derkbefore  the  marriage,  and  that,  after 
the  marrii^re,  the  clergyman  read  over 
the  statements  to  the  defendant,  and 
asked  him  if  they  were  correct,  and 
that  he  answered  in  the  affirmative. 

Hdd  also,  that,  on  such  an  indict- 
ment, it  was  not  necessary  to  prove 
that  the  register  books  were  fnrmshed 
to  the  clergyman  by  the  Registrar- 
General.     Beg,  T.  Brown,  504 

2.  Form  of  indictment.  Ibid, 

3.  The  Stat  6  &  7  Will.  4,  c.  86,  s. 
41,  makes  it  a  misdemeanor  to  make 
a  hAae  statement  of  one  or  more  of  the 
particulars  required  to  be  registered 
/or  the  purpose  <^  being  inserted  ia  any 

register  of  birth,  death,  or  marriage; 
and  to  constitute  this  offence  the  pur- 


pose need  not  be  effected.  But  it  is 
a  fdony  under  the  43rd  section  of  thit 
statute  to  cause  tfie  r^istrv  to  make 
an  enUre/alse  entry  of  a  Wrth,  imr- 
riagc,  or  death.     Beg.  v.  Mason,  6i3 

4.  Form  of  indictment         /^ 

5.  A  woman  went  to  a  re^^stitf  of 
births  and  asked  him  to  register  ^ 
birth  of  a  child;  she  stated  to  him  tk 
particulars  necessary  for  the  entrr, 
and  he  made  the  entiy  accordiiigiT, 
and  she  signed  it  as  &e  person  ^ring 
the  information.  Every  ptrticnl*r 
which  she  stated  was  hhe:—Hdi 
that  this  amounted  to  the  £elonTof 
causing  a  falae  entry  to  be  made, 
witiiin  the  stat.  6*7  WiSL  4,  c  S% 
s.  43,  and  was  not  merely  the  mis- 
demeanor of  making  a  fidse  statement 
under  sect  41  of  that  statute,  ^j 
y.BeunUy  ^ 

RENT. 
See  Landlord  ajstd  Tbnaitp,  1,  2. 


REPAIRS. 
See  Landlobd  aitd  Tesjoft,  12. 

REPLEVIN. 

1.  In  replevin,  the  defcndantsFOiw^ 
for  adistress  for  rent, and  the  pining 
pleaded  that  the  goods  were  taken  be- 
tween sunset  and  sunrise,  and  ^ 
defendant  replied  that  the  goods  were 
taken  between  sunrise  and  «n«*» 
without  this,  that  they  were  toto 
between  sunset  and  sunrise:— ^<*J 
that,  on  these  pleadings,  the  ^^ 
had  the  right  to  b^;in.  Tutwidifij' 
WUmotf  o^<> 

2.  In  replevin,  the  plamliff  1^ 
given  a  bond  under  sect  121  oftfl^ 
stot  9  A  10  Vict.  c.  95,  (the  Loc^ 
Courts  Act,)  to  prosecute  his  wit  ^ 
effect  and  without  delay,  and  pw«  ^ 
the  title  to  corporeal  property  *>• " 
question:— ^sU;  that  he  wwdo^?; 
titled  to  obtain  a  certificBte  from  ^ 
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judge  at  Nisi  PriuB  that  lie  had  done 
so,  if  be  did  not  succeed  in  the  cause ; 
and  ^that,  not  haying  done  so,  he  had 
no^    prosecuted  his  suit  with  effect. 

Ibid. 
3.  Where  the  defence  rested  on 
seireral  cognizances : — Held,  that  a  per- 
son under  whom  one  of  such  cogni- 
z&nces  was  made  was  competent  to 
proire  matters  distinct  from  and  inde- 
pendent of  that  particular  cognizance. 
WcMer  v.  Giles,  671 

REPLY. 
See  Addressing  the  Jury. 


RESCUE  OF  DISTRESS. 
See  Church-rate,  7. 

RESERVED  CASES. 
See  Crown  Cases  Reserysd. 

REPRESENTATIVE  STHNG  FOR 
DEATH  CAUSED  BY  NEGLI- 
GENCE. 

See  Negligence^  1,  2. 

RETURNED  TRANSPORT. 

See  Evidence,  13. 
Where  a  prisoner  was  indicted, 
under  the  the  5  Geo.  4,  c.  84,  s.  22, 
for  heing  found  at  large  in  England 
before  the  expiration  of  a  term  for 
which  he  had  been  sentenced  to  be 
transported: — Hdd,  that  the  fact  of 
such  sentence  being  in  force  at  the 
time  he  was  so  foimd  at  large,  was 
sufficiently  proved  by  the  certificate 
of  his  conviction  and  sentence, — the 
judgment  remaining  unreversed, — al- 
though, on  the  face  of  such  certificate, 
it  appeared  that  the  sentence,  viz. 
transportation  for  fourteen  years,  was 


one  which  could  not  have  been  in- 
flicted on  him  for  the  offence  of  which, 
according  to  such  certificate,  he  had 
been  committed,  viz.  larceny.    Heg,  v. 

774 


REWARD  (TAKING)  FOR  HELP- 
ING  THE  RETURN  OF  STO- 
LEN GOODS. 

A.  had  her  goods  stolen.  B.,  who 
knew  the  thieves,  received  money  from 
A.  to  endeavour  to  purchase  the  stolen 
property  of  the  thieves  for  A.,  but  not 
meaning  to  bring  the  thieves  to  jus- 
tice : — Held,  that  B.  was  guilty  of  the 
felony  of  taking  money  on  account  of 
helping  A.  to  the  return  of  stolen 
goods  within  the  stat.  7  &  8  Geo.  4, 
c.  29,  s.  58.     Beg.  v.  Paeeoe,       927 


RIGHT  TO  BEGIN. 
See  CovEBTUBE,  1,  5. — ^Replevin.  1. 

ROBBERY. 

See  Assault,  1,  2,  4. 

A.  asked  R  what  o'clock  it  was, 
and  B.  took  out  his  watch  to  tell 
him,  holding  his  watch  loosely  in  both 
his  hands.  A.  caught  hold  of  the 
ribbon  and  key  attached  to  the  watch, 
and  snatched  it  from  B.,  and  made 
off  with  it : — Held,  no  robbery,  but  a 
stealing  frt>m  the  person.  Beg.  v. 
Walls,  214 

SALE  BY  SAMPLE. 
See  Sample. 

SAMPLE. 

SetnMe,  that  an  article  sold  by 
sample  cannot  in  any  case  be  rejected 
as  not  corresponding  with  the  sample 
except  within  a  reasonable  time.  Sanr- 
ders  V.  Jameson,  557 

4b2 
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SCKIP. 

See  JOINT-BTOOK  COXPAKT. 

SEDUCTION. 

Evidenoe. — ^In  an  action  for  the 
Boduction  of  the  pUdntifiTB  daught^, 
to  prove  that  her  connexion  witib  the 
defendant  (which  happened  but  once) 
was  against  her  consent,  the  daughter 
can  be  asked  only  as  to  circumstances 
occurring  immediately  after  the  event 
Colyer  v.  Maym,  1011 

SHERIFF. 

In  an  action  for  an  escape  against  a 
sheriff,  where  the  prisoner  was  brought 
up  to  London  from  the  country,  in 
obedience  to  a  warrant  issued  by  a 
commissioner  of  bankruptcy,  and  per- 
mitted to  remain  there  three  days, 
though  remanded  back  by  the  learned 
commissioner,  (one  of  them,  however, 
being  a  Sunday,  and  another  a  day 
appointed  fortiie  prisoner  to  appear 
before  a  judge  at  chambers  by  virtue 
of  a  writ  of  habeas  carpus,)  and  to  re- 
pair from  place  to  place  attended  by 
the  gaoler: — ^^e^  that  the  above-men- 
tioned fiftcts  (fid  not  constitute  an  es- 
cape in  contemplation  of  law.  J^iaa 
V.  Domes,  280 

SHIPPINa 

See  Tekdeb,  1. 

1.  The  captain  of  a  ship  was  in- 
structed to  apply  for  a  cargo  to  A. ; 
and,  in  the  event  of  A.  not  being  on 
the  spot,  then  to  apply  to  B.  (both 
being  agents  of  the  charterers)  for  the 
same  purpose.  He  applied  to  both 
accordingly,  and  was  refused  a  oaxgo 
by  both.  An  action  was  brought  by 
the  owners  to  recover  the  frei^t; 
and,  in  order  to  do  away  with  the 
effect  of  the  proof  as  to  B.*8  refusal,  a 


BLANDER. 

letter  from  B.  to  the  defendants  vm 
tendered  in  evidence,  to  shew  that) 
prior  to  such  refusal,  R  had  re- 
nounced their  agency : — Held,  to  be 
inadmissible.     HasBeU^.  Waiaon,Ul 

2.  ^e^fnrther,thAtA.bavingbeel 
on  the  spot,  what  passed  between  E 
and  the  captain  was  important  only 
in  so  frur  as  it  was  confirmed  tnd 
adopted  by  A  IM 

3.  A.,  a  supercargo,  sailed  to  Ca- 
labar in  charge  of  a  ship,  called  the 
''Magistrate,**  his  commisson  being 
5  per  cent  Some  time  alter  his  de- 
parture, his  principals  despatched  ano- 
ther ship,  cslhd  the  **Wmdcnnerc,' 
to  Calabar,  with  instructions  to  A  to 
find  a  cargo  for  her,  and  to  consider 
her  '"in  one  turn"  with  tiie  "Magis- 
trate,** and  offering  him,  in  respeci  of 
this  second  ship,  a  commismon  of  ^ 
p^  cent  A.  wrote  to  his  prindpals, 
rejecting  the  2  ^  per  cent  commissioii ; 
but,  notwithstanding  this,  he  pro- 
ceeded to  load  the  "Windermere^**  thst 
course  being,  in  his  view,  the  best  for 
his  principals : — Beld,  that,  as  he  had 
act^  on  the  instructions  of  his  prin- 
cipals in  loading  the  ^'Windennere," 
he  was  bound  by  their  offer  as  to  com- 
mission, and  could  not  recover  more 
than  24  per  cent  in  respect  of  tbe 
cargo  of  that  ship.    Moore  v.  MaaaaR, 

SLANDER 

1.  In  an  action  for  slander,  tbe 
words  were,  "You  are  a  thief;  yoa 
robbed  Mr.  L.  of  30^"  The  word* 
were  spoken  in  the  hearing  of  &  ^^ 
of  several  strangers.  B.  knew  that 
the  words  did  not  mean  to  impute  fe- 
lony, but  meant  to  impute  thai  the 
pluntiff  had  improperly  obtained  ^<^ 
from  Mr.  L.  to  compromise  an  actioi^ 
for  a  distress  i—Held,  tha^  under  these 
circumstances,  the  question  to  he  left 
to  the  juiy  was  not  what  the  defend- 
ant meant  by  the  words  he  spoke, 
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but  what  reasonable  men,  hearing 
the  ivords,  would  understand  bj  them. 
Mfmkmson  v.  BUbyy  440 

2.  Semble  also,  that  if  all  the  per- 
sons present  when  the  words  were  spo- 
ken had  known  that  the  words  did  not 
impute  felony,  that  would  haye  been 
an  answer  to  the  action.  lUd. 


SODOMY. 

A  man  who,  as  pathic,  committed 
sodomy  with  a  boy  of  the  age  of  twelve 
years,  was  convicted  of  that  offence, 
and  the  judges  held  the  conviction 
light.     Reg.  v.  AUm,  869 

SOLICITOR 
See  Attorney. 

STAMP. 

See  Apprentice. — Bill  op  Ex- 
change, 4. — Evidence,  21. — 
False  Representation,  2. 

1.  The  appointment  of  a  person  to 
be  treasurer  to  guardians  of  the  poor 
under  a  local  act,  at  a  yearly  salary, 
requires  a  stamp.     Reg,  v.  Wdcky  296 

2.  Semble,  that  if  parties  choose  to 
divide  their  contracts,  so  as  to  lessen 
the  amount  of  stamps,  they  may  le- 
gally do  so.     Hcmkins  v.  CluUerinu^, 

810 

3.  B.  and  C.  entered  into  partner- 
ship by  an  unstamped  agreement 
which  was  in  the  hands  of  J.  S.  A. 
sued  B.  and  C,  as  partners,  for  goods 
sold,  and  applied  to  J.  S.  to  take  or 
send  the  agreement  to  the  Stamp- 
office,  that  A.  might  get  it  stamped. 
J.  S.  refused  to  do  so ;  and  a  judge  at 
chambers  would  not  order  him  to  do 
so,  as  J.  S.  held  the  agreement  for  B. 
and  C,  and  did  not  in  any  way  hold 
it  for  A.     Dyke  v.  Brewer,  828 

4.  A  25/.  stamp  not  necessary  for 


a  mortgage  deed  to  secure  an  indefi- 
nite sum,  where  a  subsequent  proviso 
limits  the  principal  sum  to  be  secured. 
I>oe  d.  Smith  v.  Warner,  1014 


STATUTE  OF  FRAUDS. 
See  Delivery  op  Gk>0Ds. — Fixtures. 

STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  op). 

STOCK  DIFFERENCES. 

A  contract  to  pay  the  differences 
which  might  become  due  between  the 
parties  on  the  settling  day  on  the  sale 
of  some  Consols,  is  void,  under  7  Geo. 
2,  c.  8.     Sawyer  v.  La/nqf<yrd,       697 

STOLEN  GOODS  (TAKING  RE- 
WARD FOR  RETURN  OF). 

See  Reward. 

TAKING  REWARD  FOR  HELP- 
ING THE  RETURN  OF  STOLEN 
GOODS. 

See  Reward. 

TAX. 
Se/e  Landlord  and  Tenant,  2. 

TAXATION  OF  COSTS. 
See  Attorney,  5. 

TENDER 
See  Landlord  and  Tenant,  1. 

1.  The  custom  of  the  Caen  stone 
trade  being  to  pay  the  freight  half  in 
cash  and  half  by  a  bill  at  two  months, 
the  agent  of  the  owners  of  Caen  stone 
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TIME. 


TBESPASS. 


which  was  brought  by  a  vessel  to  an 
English  port,  verbaUj  offered  the  cap- 
tain of  the  vessel  which  brought  it  half 
the  amount  of  the  freight  in  cash,  and 
also  offered  to  give  the  captain  per 
proc  the  acceptance  of  the  principal 
for  the  other  half,  if  the  captain  would 
draw  a  bilL  This  the  captain  refused: 
— Hddf  a  sufficient  tender  of  the 
freight,  as  it  was  the  duty  of  the  cap- 
tain to  draw  the  bilL  Lucmi  v.  But- 
cher, 29 
2.  The  question  as  to  whether  a 
tender  was  made  conditionally  or  not 
is  for  the  jury.  Marsdeny.Goode,  133 


THEEATENINa  LETTER 

1.  An  indictment  on  the  stat.  4 
Qeo.  4,  c.  54,  s.  3,  charged  that  the 
prisoner  sent  a  letter  to  T.  L.,  threat- 
ening to  bum  the  house  of  J.  R : — 
Held,  bad,  as  the  threat  must  be  to 
the  owner  of  the  property ;  and  that  if 
the  letter  was  sent  to  T.  L.,  with  in- 
tent that  it  should  reach  J.  R,  and  did 
reach  him,  it  should  have  been  charge 
ed  in  the  indictment  as  sent  to  J.  R 
JReg.  V.  Janes,  398 

2.  A  letter,  written  to  a  banker, 
stating  that  it  is  intended  by  a  cracks- 
man to  bum  his  books  and  cause  his 
bank  to  stop,  and  that,  if  250^.  are  put 
in  a  certain  place,  the  writer  of  the 
letter  will  prevent  the  mischief;  but 
if  the  money  is  not  put  there,  it  will 
happen,  is  a  letter  demanding  money 
with  menaces,  within  the  stat  7  &  8 
Geo.  4,  c  29,  s.  8.   Heg.  v.  JSmith,  882 


TIME. 

1.  In  legal  matters,  "  a  month" 
means  a  lunar  month;  but  in  com- 
mercial matters,  "a  month"  always 
means  a  calendar  month,  ffart  v. 
Middleton,  9 

1  •?'  ^^  objection,  that  an  offence  is 
laid  m  an  indictment  to  have  been 


committed  on  a  day  wbich  has  ao 
yet  arrived,  can  only  be  taken  admi 
tage  of  on  demurrer,  and   cannot  be 
taken  afier  a  plea  of  Not  guilty.  Ef^. 
v.  Fenwick,  915 


TIME  (REASONABLS^. 
See  C0NTEA.CT,  10. — Yaisk  Bbfbk- 

SENTATION,  1. 


TOWN  COUNCILLOR 
See  False  Assweb. 

TRADE  (USAGE  OF). 
See  Custom  of  Trade. — lEmDKScx,S. 


TRANSCRIPT   OF  PARISH 
GISTER 

See  Parish  Registeb. 


RE- 


TRANSPORT  (RETURNED). 
See  EymENCBy  13. 

TRAVERSK 

A  defendant,  in  a  case  of  misde- 
meanor, for  which  he  was  indicted  at 
the  quarter  sessions,  and  in  which  he 
was  entitled  to  traverse,  did  traverse: 
— Held,  that  his  traverse  was  to  the 
next  sessions,  and  not  to  the  assizes, 
which  came  before  the  next  sessions, 
and  the  defendant,  being  imprisoned 
in  the  gaol  on  this  charge,  the  judg^ 
at  the  assizes,  would  not  discharge 
him  on  his  own  recognizance.  jB^. 
V.  ArkU,  596 

TRESPASS. 
See  AcQuiTAi.. 

1.  1%  in  an  action  of  trespass 
against  several  defendants,  there  he 


TROVEE. 
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at  die  end  of  the  plidntifiTs  case  no 
evidetice  against  one   of  the  defend- 
ants,   it    is   in  the   discretion  of  the 
judge    ^whether  such  defendant  shall 
be  then  acquitted ;  and  i^  from  the 
nature  of  the  evidence  given  for  the 
plaintdfiT,  it  is  probable  that  evidence 
which  will  be  given  for  the  other  de- 
fendants will  fix  this  defendant  with 
liability,  the  judge  will  not  allow  his 
acquitted  at  the  end  of  the  plaintifiTs 
case.      Spefnoer  v.  Hcvrriaony  429 

2.    In   trespass  for  taking  goods, 
the  defence,  under  the  stat.  1 1  Gko. 
2y  c.  19,  s.  3,  that  the  goods  had  been 
seized  after  having  been  fraudulently 
removed  to  prevent  a  distress  for  rent, 
cannot  be  gone  into  unless  specially 
pleaded ;  but  where,  in  trespass  against 
a  landlord  and  his  broker  for  taking 
goodsy  there  was  no  evidence  against 
the   landlord,  and  this  defence  was 
opened  but  could  not  be  gone  into,  as 
Not  guilty  "  by  statute"  was  the  only 
plea,  the  judge  would  not  certify,  un- 
der the  stat.  8  &  9  WiU.  3,  c.  11,  s.  1, 
that   there  was  reasonable  cause  for 
making  the  landlord  a  defendant,  in 
order  to  deprive  him  of  his  costs.  Ibid, 

TRIAL. 

See  Gaol  Dbliveby. — ^Traveesb.    ' 

The  stat.  38  Geo.  3,  c  52,  s.  2, 
which  relates  to  the  trial  of  offences 
in  an  adjoining  county,  only  applies 
to  cities  and  towns  corporate  which 
are  counties  of  themselves,  and  not  to 
towns  corporate  which  are  not  coun- 
ties of  themselves.     Beg,  v.  Milner, 

310 

TRIAL  (POSTPONING). 
See  Postponing  Trial. 

TROVER. 

See   Distress,  2. — Landlord  and 
Tenant,  7. 

1.  In  an  action  of  trover,  where  the 


plaintiff  bad  been  endeavouring  to 
baffle  his  creditors  by  a  merely  osten- 
sible transfer  of  the  goods  to  another, 
and  where  they  were  seized  upon  pre- 
mises in  which  the  plaintiff's  tenancy 
had  expired : — Held,  1st,  that  there  was 
a  sufficient  possession  as  against  a 
wrongdoer,  without  regard  to  ^e  ques- 
tion of  ownership;  and,  2ndly,  that 
the  measure  of  damages  was  the  value 
of  the  plaintiff's  real  and  btmdjlde  in« 
terest  in  the  goods,  and  not  the  fiill 
value.  Cameron  V.  WyTick,  ^  264 
2.  In  trover  a  written  demand  of 
the  goods,  signed  by  the  plaintiff,  and 
attested  by  a  subscribing  witness,  was 
served  on  the  defendant : — Held,  that, 
at  the  trial,  a  duplicate  original  of  this 
could  not  be  given  in  evidence  as  a 
demand  by  the  plaintiff,  without  call- 
ing the  subscribing  witness  j  but  the 
judge  allowed  it  to  be  read  as  a  paper 
delivered  to  the  defendant,  (though 
not  as  sent  by  the  plaintiff),  in  order 
to  allow  the  plaintiff  (if  he  could)  to 
shew  anything  that  the  defendant  nad 
said  or  done  in  consequence  of  it. 
Bricmt  v.  Dormer,  692 

USE  AND  OCCUPATION. 
See  Landlord  and  Tenant,  9,  10. 

VARIANCE. 
BillsopExchanoe,  9. — ^Forgekt,14. 
Where,  after  recital  of  two  seve- 
ral contracts  between  the  parties,  the 
declaration  alleged  that  they  agreed 
to  consolidate  them,  but  the  several 
contracts  alone  were  proved  in  evi- 
dence, and  the  fact  of  an  agreement 
to  consolidate  was  negatived : — ffeld, 
that  the  variance  was  &tal,  and  that 
the  Court  would  not  amend  the  de- 
claration.    Moncrieffy,  Reade,      705 

VENDOR  AND  PURCHASER 

See  Railway  Company,  1. 
A  perfect  abstract  of  title  is  one 
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WARRANTY. 


WITNESS. 


which  shews  sach  a  title  as  enables  a 
purchaser  to  complete  his  purchase. 
Therefore,  where  A.  had  contracted  to 
sell  lands  to  B.,  and  B.  afterwards 
contracted  to  sell  them  to  C,  and 
agreed,  amongst  other  things,  to  fur- 
nish C.  with  a  full  and  sufficient  ab- 
stract of  title;  and  before  any  con- 
veyance by  A.  to  B.,  A.  died : — Hddj 
that  B.,  having  before  A.'s  death  de- 
livered to  C.  an  abstract,  bringing  the 
title  down  to  the  contract  by  A.  to 
sell  t^  him,  had  performed  his  agree- 
ment    Bladdnprn  v.  Smith,  561 

VENUR 

See  FoBOERY,  23. — Justice  of  the 
Peace. — ^Receiyeb,  2. 

VIEW. 

Where  on  the  trial  of  a  case  of  rape 
it  was  wished  on  the  part  of  the  pri- 
soner that  the  jury  should  see  the 
place  at  which  the  offence  was  alleged 
to  have  been  committed,  and  the  pkoe 
was  80  near  the  court  that  the  jury 
could  have  a  view  without  inconveni- 
ence, the  judge  allowed  a  view,  al- 
though the  counsel  for  the  prosecu- 
tion did  not  consent  to  it  Beg.  v. 
Whalley,  376 

WARRANT  OF  DISTRESS. 
See  Chubch  Rate,  7. 

WARRANTY. 

1.  Where  a  horse  is  warranted 
"  sound,"  the  plaintiff  cannot  recover 
in  an  action  on  that  warranty,  unless 
he  shew  that  the  horse  was  unsound 
at  the  time  of  the  eale:  and  mere  de- 
fective formation,  not  producing  lame- 
ness at  that  time,  is  not  an  unsound- 
ness within  the  meaning  of  the  war- 
ranty.    Bailey  v.  Forrest,  131 

2.  Where  a  party  buys  a  specific 
cargo  of  goods,  expected  by  a  parti- 
cular ship,  and  which  are  warranted  | 


to  be  of  a  pardcolar  quality,  he  has  a 
right,  on  the  arrival  of  the  ship,  to 
inspect  such  caigo  bdbre  it  is  de- 
livered to  him,  in  order  to  aaootun 
whether  the  warranty  has  been  com- 
plied with;  and  if  it  have  not>  he 
may  reject  the  cargo  altog^her.  Bat 
if  the  caigo  be  once  delivered  to  bim, 
he  has  no  right  to  retmrn  it,  on  the 
ground  that  it  does  not  oorre^Kind 
with  the  warranty.  TauUnin  v.  Bed- 
hy,  157 

WELSH  LANGUAGK 
See  Pebjubt,  6. 


WITNESS. 
See  Abusino  Fekalb  Chiij>bks,  1, 

2. BAlfKBUPT,    4. COSTS^    2, — 

COVEBTUBB,  2. ^FOBKIGN  LaWS. — 

Replevin,  3. 

1.  Where  a  partner,  who  had  al- 
ready had  a  judgment  against  him, 
was  put  into  Uie  witness-box  to  prove 
the  same  debt  against  his  copartner, 
but  it  did  not  appear  on  the  record 
that  he  was  an  interested  party: — 
Eddy  that  he  was  a  competent  wit- 
ness.    Cupper  V.  Newark,  24 

2.  A  negro,  who  was  called  as  a 
witness,  stated,  before  he  was  sworn, 
that  he  was  a  Christian,  and  had  been 
baptized : — Hdd,  that  he  ought  to  he 
sworn,  and  that  no  further  question 
could  be  asked  of  him  before  he  was 
BO.     Beg,  V.  Servo,  53 

3.  A  witness  in  an  action  brought 
to  recover  certain  commission  or  bro- 
kerage stated,  on  the  ^  voir  dire^  that 
he  had  a  daim  to  one  moiety  of  what- 
ever conmiission  the  plaintiff  should 
receive : — Hdd,  that  the  evidence  of 
the  witness  was  admissible  under  6  k 
7  Vict  c.  85  (Lord  Denman's  Act). 
HiU  V.  KikhUng,  278 

4.  A.,  B.,  and  C,  were  jointly  in- 
dicted, A.  and  B.  for  stealing  tea,  and 
C.  for  receiving  it  edaUer,  ^     A 


WITNESa 


WORDS. 
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and  C.  pleaded  Not  guilty,  and  B. 
pleaded  Quilty,  and  the  trial  pro- 
ceeded against  A.  and  C,  no  judg- 
ment having  been  pronounced  against 
S. : — Hddj  that  B.  was  a  competent 
mritness  for  the  prosecution  on  the  trial 
of  A.  and  C.    Reg,  v.  Hinka,         462 

5.  If  a  witness  claims  the  protec- 
tion of  the  Court,  on  the  ground  that 
his  answer  would  tend  to  criminate 
himself  and  there  appears  reasonable 
ground  to  believe  that  it  would  do  so, 
be  is  not  compellable  to  answer;  and, 
if  obliged  to  answer  notwithstanding, 
i^bat  he  sajs  must  be  considered  to 
have  been  obtained  by  compulsion, 
and  cannot  be  given  afterwards  in 
evidence  against  him.  Reg,  v.  Crarbett, 

474 

6.  Whether  the  mere  declaration  of 
a  witness  on  oath,  that  he  believes 
that  his  answer  would  tend  to  cri- 
minate him,  would  or  would  not  be 
sufficient  to  protect  him  from  answer- 
ing, where  sufficient  other  circum- 
stances did  not  appear  in  the  case  to 
induce  the  judge  to  believe  that  the 
answer  would  tend  to  criminate  the 
witness — qiuere  f  Ibid, 

7.  It  makes  no  difference  in  the 
right  of  the  witness  to  protection,  that 
he  had  before  answered  in  part,  as  he 
b  entitled  to  daim  the  privilege  at 


any  stage  of  the  inquiry,  and  no  an- 
swer forced  from  him  by  the  presid- 
ing judge  (after  such  a  claim)  can  be 
afterwards  given  in  evidence  against 
him.  Ibid. 

8.  Since  Lord  Denman's  Act  (6  & 
7  Vict.  c.  85),  the  petitioning  creditor 
is  a  good  witness  to  support  the  fiat. 
Johnson  v.  Grahaan,  808 

WITNESSES'  EXPENSES. 
See  Assault,  6. 

WITNESSES'  NAMES  ON  THE 
BACK  OF  THE  INDICTMENT. 

The  judges  have  laid  down  a  rule, 
that  a  prosecutor  is  not  bound  to  call 
witnesses  merely  because  their  names 
are  on  the  back  of  the  indictment; 
but  the  prosecutor  ought  to  have  all 
such  witnesses  in  court,  so  that  they 
may  be  called  for  the  defence,  if  they 
are  wanted  for  that  purpose ;  if,  how- 
ever, they  are  called  for  the  defence, 
the  person  calling  them  makes  them 
his  own  witnesses.  Reg,  v.  Woodhead, 

520 

WORDS. 

See  Slander. 


END   OF  VOL.  II. 


3  bios  ObS  770  03S 


,     ,       I  1 1  r  p :  J    j  - .    .. 


}m^\'':l-m^-y: 


^^i^^^'^iiiiyiii'li-i'i'ii'Hu'l;' 


ii!'-..''r   !',',;.  :.;; I'll..-;  :l%ii,!::r::i;L":|,:;i;!!lr!;i'!lll'l!  '•'!.''••-  i^'  ;':;-'■''■ 
■  -I''-      ,it-t  .  ■ ':r-'- ;■    :■..■•';  ■••;■  f-  ,.'  '  ■.•  ."i''i  ►''■■'■'•■''•  ••('■■'''■••."'''•■-•'- ■•"••rjr--'' 


"^li!'^'^Mi:;^'^-iM'^ 


-J 


,;j,mil!^j|l|;:|'.^ 


-lUJ 


r|  It 

■  1  I 

1 '  1 
'  If 

i ' 

■;i- 

- '  i 

r  1] 

I 

'  I- 

'til 

■■,■■:■■:■.■  r-:'!'^\  if, l;:;!ji!:-';,'!'h:-v,>; :-:';:!»(;. j;);'lJ:. 
:^:'^'i;i;'-'^i;''^;";:-  ■''r,ViiJ-lfi'!!:^:^:r;-':';ii  :;■•;:;•[:?•:;'■  ;,'■:!■; 

'      ■         .  I  i  ,      -       I  M  1  .  I  *';■''■'■■'■•'     .i  ';  r        I   ,     ■'  .   ,  -  t  ,         '  :      J  '  1      «      '      M,  •  '  .  1   ■  I  ^  <  "     »*-■,',■•      1 ,  I  M 


I ;  1 1  !  :  '  ,  t '■  •  I ,  i  '  I  '  I  *     M^'i'r'-i    •'    :■■-■-■■      -"'''iV^.'   L  ^-'n '''^-J^i^j.' •:  :^3^  i"  ■-- 


